
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Division of Administrative Law Judges
San Francisco, California

FRESH & EASY NEIGHBORHOOD
MARKET

and Cases: 31-CA-077074
31-CA-080734

UNITED FOOD AND COMMERCIAL WORKERS
INTERNATIONAL UNION

JOINT MOTION TO TRANSFER PROCEEDINGS
TO THE DIVISION OF JUDGES, AND

JOINT STIPULATION OF FACTS

This is a joint motion by the parties to this case, Fresh & Easy Neighborhood

Market ("Respondent"), Counsel for the Acting General Counsel, and Counsel for the

United Food and Commercial Workers International Union ("Union"), as the Charging

Party, to transfer this case to the Division of Judges pursuant to Section 102.35(a)(9) of

the Board's Rules and Regulations. Transfer of the cases will effectuate the purposes and

policies of the Act and avoid unnecessary costs and delay.

If this motion is granted, the parties agree to the following:

1. The record in this case consists of this Joint Motion and Joint Stipulation

of Facts, which includes all the exhibits attached hereto, including the charges and the

complaint, the statement of issues presented, described below, and each Party's statement

of position. The record will also consist of the briefs from all parties, once they are

submitted to the Administrative Law Judge.

2. This case is submitted directly to the Division of Judges for issuance of

findings of fact, conclusions of law, and a recommended Order.

3. Respondent, Counsel for the Acting General Counsel, and the Union

(collectively, "the Parties") stipulate to waive a hearing before an Administrative Law

Judge.
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4. The Administrative Law Judge should set a time for the filing of briefs.

5. The Parties agree that the facts giving rise to this stipulation are limited to

these consolidated cases set forth above and are not to be applied in any other case.

6. (a) The charge in Case No. 31-CA-077074 was filed by the Union on

March 15, 2012, and a copy was served by regular mail upon Respondent on March 27,

2012. A copy of the charge is attached as Joint Exhibit I(a).

(b) A copy of the Notice and Acknowledgment of Filing of Charge, dated

March 27, 2012, is attached as Joint Exhibit I (b).

(c) A copy of the Affidavit of Service of Charge, dated March 27, 2012,

is attached as Joint Exhibit I (c).

7. (a) The charge in Case No. 31-CA-080734 was filed by the Union on

May 9, 2012, and a copy was served by regular mail upon Respondent on May 11, 2012.

A copy of the charge is attached as Joint Exhibit I (d).

(b) A copy of the Notice and Acknowledgment of Filing of Charge, dated

May 11, 2012, is attached as Joint Exhibit I (e).

(c) A copy of the Affidavit of Service of Charge, dated May 11, 2012, is

attached as Joint Exhibit I (f).

8. (a) On October 22, 2012, the Acting Regional Director of Region 31

issued an Order Consolidating Cases, Consolidated Complaint and Notice of Hearing

("Original Consolidated Complaint"), alleging that Respondent engaged in acts and

conduct that constitute unfair labor practices affecting commerce within the meaning of

Section 2(6) and (7) of the National Labor Relations Act, 29 U.S.C. Section 151 et seq.

("Act"). Specifically, the Original Consolidated Complaint alleges that Respondent

interfered with, restrained, and coerced employees in the exercise of their Section 7

activities by maintaining the following rule:

Keep customer and employee inforination secure. Information
must be used fairly, lawfully and only for the purpose for which it
was obtained.

A copy of the Original Consolidated Complaint is attached as Joint Exhibit I (g).

(b) A copy of the Affidavit of Service of the Original Consolidated

Complaint is attached as Joint Exhibit I(h).
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9. (a) On October 23, 2012, the Acting Regional Director of Region

31 issued a Revised Order Consolidating Cases, Consolidated Complaint and

Notice of Hearing ("Revised Consolidated Complaint"), attaching a letter to

Respondent counsel requesting that he disregard the Original Consolidated

Complaint due to various formatting errors. The Revised Consolidated Complaint

alleges that the Respondent violated the Act in the same manner as alleged in the

Original Consolidated Complaint. A copy of the Revised Consolidated

Complaint is attached as Joint Exhibit I (i).

(b) A copy of the Affidavit of Service of the Revised Consolidated

Complaint is attached as Joint Exhibit 10).

10. Respondent filed its Answer to the Revised Consolidated Complaint on

November 6, 2012. A copy of the Respondent's Answer is attached as Joint Exhibit I (k).

11. On November 7, 2012, Respondent filed a Motion to Dismiss the Revised

Consolidated Complaint. A copy of the Respondent's Motion to Dismiss the Revised

Consolidated Complaint is attached as Joint Exhibit l(l).

12. (a) On December 14, 2012, Counsel for the Acting General Counsel filed

an Opposition to Respondent's Motion to Dismiss the Revised Consolidated Complaint

and Declaration of Nicole A. Buffalano in Support thereof. Copies of Counsel for the

Acting General Counsel's Opposition to Respondent's Motion to Dismiss the Revised

Consolidated Complaint and the Declaration of Nicole A. Buffalano in support thereof,

are attached as Joint Exhibits 1(m) and (o), respectively.

(b) Copies of the Certificate of Service for the Counsel for the Acting

General Counsel's Opposition to Respondent's Motion to Dismiss the Revised

Consolidated Complaint and the Declaration of Nicole A. Buffalano in support thereof,

are attached as Joint Exhibits l(n) and (p), respectively.

13. (a) On January 4, 2013, the Regional Director for Region 31 issued an

Order Postponing Hearing Indefinitely. A copy of the Order Postponing Hearing

Indefinitely is attached as Joint Exhibit I (q).

(b) A copy of the Affidavit of Service of the Order Postponing Hearing

Indefinitely is attached as Joint Exhibit I (r).
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14. On January 9, 2013, the National Labor Relations Board issued an Order

Denying Respondent's Motion to Dismiss the Revised Consolidated Complaint. A copy

of the Board's Order is attached as Joint Exhibit I (s).

15. - (a) At all material times, Respondent, has been a Delaware corporation,

with an office and place of business located at 2120 Park Place, Suite 200, El Segundo,

California, and with stores located at various locations throughout the United States, and

has been operating retail grocery stores.

(b) In conducting its business operations during the calendar year ending

December 31, 2011, Respondent derived gross revenues in excess of $500,000.

(c) During the period of time described above in paragraph 15(b),

Respondent purchased and received at its Southern California grocery stores products,

goods, and materials valued in excess of $5,000 directly from points outside the State of

California.

(d) At all material times, Respondent has been an employer engaged in

commerce within the meaning of Section 2(2), (6), and (7) of the Act.

16. At all material times, the Union has been a labor organization within the

meaning of Section 2(5) of the Act.

17. Since August 2010, and continuing to October 12, 2012, the Respondent, has

maintained a Code of Business Conduct ("Code") that applied to its employees at its

retail grocery stores. The Code is available to employees on Respondent's website at:
http://www.f.'l-eshandeasy.com/Conteiit/ I

pffs./Bus'ness CodeConduct 08201 Q.pdf.m.

Page 16 of the Code contained the following rule:

Keep customer and employee information secure. Information must be used
fairly, lawfully and only for the purpose for which it was obtained.

18. The Code is attached as Joint Exhibit 2.

19. On October 12, 2012, the Respondent issued a revised Code of Business

Conduct ("Revised Code"). The Revised Code replaced the Code that was available to

its employees on the Respondent's website, as described in paragraph 17. The Revised

Code was not distributed to employees, nor was notice given to any employees that the

Code had been revised. On page 16 of the Revised Code, Respondent replaced the rule

referenced in paragraph 17 with the following language:
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Keep customer and employee information secure. Information must be
used fairly, lawfully and only for the purpose for which it was obtained.
This policy does not limit non-supervisory employees' rights to engage in
protected activities under the National Labor Relations Act, including the
right to share information related to terrns and conditions of employment.

20. The Revised Code is attached as Joint Exhibit 3.

21. The Revised Code is not alleged to have interfered with, restrained, or

coerced employees in the exercise of their rights guaranteed in Section 7 of the Act.

22. This Joint Motion and Joint Stipulation of Facts is made without any

prejudice to any objection that any party may have as to the relevancy of any facts stated

herein.

STATEMENT OF ISSUE

Based on the foregoing factual stipulations, the Parties agree that the legal issue to

be resolved in this matter is whether the Respondent violated Section 8(a)(1) of the Act

by maintaining the following rule:

Keep customer and employee information secure. Information
must be used fairly, lawfully and only for the purpose for which it
was obtained.

Dated Januaryl 5, 2013 Dated January 2013

icole Bu al o, Esq. Colleen Hanrahan, Esq.
Counsel for the Acting General Counsel Counsel for Fresh & Easy Neighborhood
National Labor Relations Board, Region 31 Market, Inc.
11150 West Olympic Boulevard, Suite 700 DLA Pipcr LLP
Los Angeles, CA 90064 500 Eighth Street, NW

Washington, DC 20004

Dated JanuaryL6, 2013

Rosenfeld, Esq.
Counsel for United Food And Commercial Workers International Union
Weinberg, Roger & Rosenfeld
100 1 Marina Village Pkwy., Suite 200
Alameda, CA 94501-6430
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FORM EIMARPT UNDCA As u.y.c. 3p, a

INTERNET &TED STATES OF AMERICA DO NOT WRITE IN THIS SPACE
FQRM NLRB-501 NATIONAL LABOR RELATIONS SOARD

(2-08) CHARGE AGAINST EMPLOYER se Filed
11 -CA-,Q"77ZjQ;T"

INSTRUCTIONS:
File an original witri NLR9 Rog." Dtector for the Region in -4=h Me alleged unfair labor procUm occurred or is occurring

1. EMPLOYER AGAINST WHOM CHARW19 MOUNT

a. Name of Employer b. Tel. No. SEE ATTACHMENT

SEE ATrACHMENT, c. Cell No,
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S g ATIACHMEK17 THEE ATTACHMENT h. NurrberofVwciFdftCMn*erTk0

1-1 CD C
pe of _i(ablis0ent (TacfW n**. wfivleseiler. etc) Identify principal product or SwIce

ObWe -namA efrifter has aoigieged in ond Is angsairiq In unfair labor practices within the meaning of SeCtion 8(a), subsections (1)

Mbsc %-
ctglsj of the National Labor Ralationt Act. and these unfair labor pracf;ces are prjdlceS affecit(mg Commiefoe within the

meani*61 the Ad, or these unfair labor practices are unfair practIrAt 24facting carlmurve within the meaning of the Act and (he Po5tal
georganimlon Act,

2, Basis e the Charge (5W b1h a clear and concise starement of (he foctS Consth'U" Me aftsed UnA* labor practims)

Mthin Ine 13St siX months the above narned arnpbyers h2ve mainWined unlakAftol rules in their 'Vode of Ouginew C.Dnducf which interferred VAh

figrim guaranteed by Section 7 of the Act.

i--Tull -narneof party filing chargir (View pgamiration, gifire tuft name. Lidudkig local namo arlef number)

United Food and Commercial Workerms International Union
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3200 Irdand Empire Blvd.. Sle. 160 OMarici. CA 91764 4c. 511 No.
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Dtivicl A. Ro6enfeld, Attorney Foot 11, (510) 337-1023
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ATTACHMENT TO VNPAIR LARPR PRACTICE CHARGE

a. Employer: TESCO, ple
New Tescu House,
Delaware Road
CheshnutHertfordshire
England ENS 9SL
United Kingdom

b. Telephone NunibcT.- + 44-j 997-632222

c. Employer Representative: Philip Clarke

Lt. Employer: Fm. h & Easy Neighborhood lWarIcet
2120 Park Place. Suite 200
El Segundo, CA 90245

b. Telephonc Number: (310) 341-1200
f Fax Number: (310) 341-15U1

e, Employer Representative- Phillip Mason

116598M
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UNITED&TES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

0 REGION 31
Z 11150 W OLYMPIC BLVD Agency Website: www.nlrb.gov

STE 700 Telephone: (310)235-7351
LOS ANGELES, CA 90064-1825 Fax: (310)235-7420

March 27, 2012

PHILLIP MASON
FRESH & EASY NEIGHBORHOOD MARKET
2120 PARK PL, STE 200
EL SEGUNDO, CA 90245-4741

PHILIP CLARKE
TESCOPLC
NEW TESCO HOUSE,
DELAMARE ROAD
CHESHNUT, HERTFORDSHIRE
ENLAND EN8 9SL
UNITED KINGDOM

Re: Tesco, pic New Tesco House/Fresh &
Easy Neighborhood Market

Case 3 1 -CA-077074

Dear Mr. Mason and Mr. Clarke:

Enclosed is a copy of a charge that has been filed in this case. This letter tells you how to
contact the Board agent who will be investigating the charge, explains your right to be
represented, discusses presenting your evidence, and provides a brief explanation of our
procedures, including how to submit documents to the NLRB.

Investiltator: This charge is being investigated by Field Attorney JOHN A. RUBIN
whose telephone number is (310)235-7632. If this Board agent is not available, you may
contact Supervisory Field Attorney JOANNA SILVERMAN whose telephone number is
(310)235-7459.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701,
Notice of Appearance. This form is available on our website, www.nlrb.gov, or from an NLRB
office upon your request.

If you are contacted by someone about representing you in this case, please be assured
that no organization or person seeking your business has any "inside knowledge" or favored
relationship with the National Labor Relations Board. Their knowledge regarding this
proceeding was only obtained through access to information that must be made available to any
member of the public under the Freedom of Information Act.

Presentation of Your Evidence: We seek prompt resolutions of labor disputes.
Therefore, I urge you or your representative to submit a complete written account of the facts

Joint Exhibit I (b)



Tesco, plc New Tesco *.se/Fresh & -2- March 27, 2012
Easy Neighborhood Market

Case 3 1-CA-077074

and a statement of your position with respect to the allegations set forth in the charge as soon as
possible. If the Board agent later asks for more evidence, I strongly urge you or your
representative to cooperate fully by promptly presenting all evidence relevant to the
investigation. In this way, the case can be fully investigated more quickly.

Full and complete cooperation includes providing witnesses to give sworn affidavits to a
Board agent, and providing all relevant documentary evidence requested by the Board agent.
Sending us your written account of the facts and a statement of your position is not enough to be
considered full and complete cooperation. A refusal to fully cooperate during the investigation
might cause a case to be litigated unnecessarily.

In addition, either you or your representative must complete the enclosed Commerce
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute. If
you recently submitted this information in another case, or if you need assistance completing the
form, please contact the Board agent.

We will not honor any request to place limitations on our use of position statements or
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records
Act. Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at
any hearing before an administrative lawjudge. We are also required by the Federal Records
Act to keep copies of documents gathered in our investigation for some years after a case closes.
Further, the Freedom of Information Act may require that we disclose such records in closed
cases upon request, unless there is an applicable exemption. Examples of those exemptions are
those that protect confidential financial information or personal privacy interests.

Procedures: We strongly urge everyone to submit all documents and other materials
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing)
through our website, www.nlrb.gov. However, the Agency will continue to accept timely filed
paper documents. Please include the case name and numbefindicated above on all your
correspondence regarding the charge.

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB
office upon your request. NLRB Form 4541 offers information that is helpful to parties involved
in an investigation of an unfair labor practice charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.

Very truly yours,

Xo Pam R944

Mori Pam Rubin
Acting Regional Director

Enclosures:
1. Copy of Charge
2. Commerce Questionnaire



UNITEDOATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
REGION 31
11150 W OLYMPIC BLVD Agency Website: www.nlrb.gov
STE 700 Telephone: (310)235-7351
LOS ANGELES, CA 90064-1825 Fax: (310)235-7420

March 27, 2012

DAVID ROSENFELD, ATTORNEY

WEINBERG ROGER & ROSENFELD
1001 MARINA VILLAGE PKWY, STE 200
ALAMEDA, CA 94501-6430

Re: Tesco, plc New Tesco House/Fresh & Easy
Neighborhood Market

Case 3 1 -CA-077074

Dear Mr. Rosenfeld:

The charge that you filed in this case on March 15, 2012 has been docketed as case
number 3 1 -CA-077074. This letter tells you how to contact the Board agent who will be
investigating the charge, explains your fight to be represented, discusses presenting your
evidence, and provides a brief explanation of our procedures, including how to submit
documents to the NLRB.

Investigato : This charge will be investigated by Field Attorney JOHN A. RUBIN
whose telephone number is (310)235-7632. If the Board agent is not available, you may contact
Supervisory Field Attorney JOANNA SILVERMAN whose telephone number is (310)235-7459.

Right to Representation: You have the right to be represented by an attorney or other

representative in any proceeding before us. If you choose to be represented, your representative

must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice

ofAppearance. This form is available on our website, www.nirb.gov, or at the Regional office
upon your request.

If you are contacted by someone about representing you in this case, please be assured
that no organization or person seeking your business has any "inside knowledge" or favored
relationship with the National Labor Relations Board. Their knowledge regarding this
proceeding was only obtained through access to information that must be made available to any

member of the public under the Freedom of Information Act.

Presentation of Your Evidence: As the party who filed the charge in this case, it is your

responsibility to meet with the Board agent to provide a sworn affidavit, or provide other

witnesses to provide sworn affidavits, and to provide relevant documents within your possession.

Because we seek to resolve labor disputes promptly, you should be ready to promptly present
your affidavit(s) and other evidence. If you have not yet scheduled a date and time for the Board

agent to take your affidavit, please contact the Board agent to schedule the affidavit(s). If you

fail to cooperate in promptly presenting your evidence, your charge may be dismissed without
investigation.



Tesco, plc New Tesco *. e/Fresh & -2- March 27, 2012
Easy Neighborhood Markel

Case 3 1 -CA-077074

. Procedures: We strongly urge everyone to submit all documents and other materials
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing)
through our website www.nlrb.gov. However, the Agency will continue to accept timely filed
paper documents. Please include the case name and number indicated above on all your
correspondence regarding the charge.

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website www.nlrb.gov or from the
Regional Office upon your request. NLRB Form 4541, Investigative Procedures offers
information that is helpful to parties involved in an investigation of an unfair labor practice
charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.

Very truly yours,

7&4 Pam Raiz t

Mori Pam Rubin
Acting Regional Director

cc: UNITED FOOD & COMMERCIAL WORKERS
INTERNATIONAL UNION

3200 INLAND EMPIRE BLVD, STE 160
ONTARIO, CA 91764-5575
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

TESCO, PLC NEW TESCO HOUSE
FRESH & EASY NEIGHBORHOOD MARKET

Charged Party

Case 31-CA-077074
and

UNITED FOOD & COMMERCIAL WORKERS
INTERNATIONAL UNION

Charging Party

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

1, the undersigned employee of the National Labor Relations Board, state under oath that on
March 27, 2012, 1 served the above-entitled document(s) by post-paid regular mail upon the
following persons, addressed to them at the following addresses:

PHILLIP MASON
FRESH & EASY NEIGHBORHOOD MARKET
2120 PARK PL, STE 200
EL SEGUNDO, CA 90245-4741

PHILIP CLARKE
TESCO, PLC, NEW TESCO HOUSE
DELAMARE ROAD
CHESHNUT, HERTFORDSHIRE
ENLAND EN8 9SL
UNITED KINGDOM

March 27, 2012 Aide Carretero, Designated Agent of
NLRB

Date Name

Signature

Joint Exhibit I (c)



TORIGINAL
FORM EXEMPT UNDER 44 U.S C 3512

INTERNET UNITED STATES OF AMERICA DO NOT WRITE IN THIS SPACE
FORM NLRB-501 NATIONAL LABOR RELATIONS BOARD

(2-08) CHARGE AGAINST EMPLOYER Case3l-CA-080734 Date Filed 5-9-12

INSTRUCTIONS:
File an original with NLRB Regional Director for the Region in which the alleged unfair labor practice occurred or is occurring

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

a Name of Employer b Tel No. (310) 341-1200

Fresh & Easy Neighborhood Market c Cell No

f Fax No. (310) 341-1501

d Address (Street, city, state, and ZIP code) e. Employer Representative g. e-Mail

2120 Park Place, Suite 200 Phillip Mason h. Number of workers employed
El Segundo, CA 90245 2,ODD,000+

i Type of Establishment (factory, mine, wholesaler, etc) Identify pnncipal product or service

Retail Grocery Procenes.

k The above-named employer has engaged in and is engaging in unfair labor pract!ces within the meaning of section 8(a), subsections (1)
subsections) of the National Labor Relations Act, and these unfair labor practices are practices affecting commerce within the
meaning of the Act, or these unfair labor practices are unfair practices affecting commerce within the meaning of the Act and the Postal
Reorganization Act

2 Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices)

Within the last six months the above named employers have maintained unlawful rules in their "Code of Business Conduct" which interferred with
rights guaranteed by Section 7 of the Act

3 Full name of party filing charge (if labor organization, give full name, including local name and number)

United Food and Commercial Workers International Union

4a Address (Street and number, city, state, and ZIP code) 4b Tel No (909) 476-7600

3200 Inland Empire Blvd., Ste. 160 Ontario, CA 91764 4c: Cell No

4d Fax No (909) 476-7625

e. e-Mail

1
5 Full name of national or internaficinal labor organization of which it is an affiliate or constituent unit (to be filled in when charge is

Ned by a labor organization)

6. DECLARATION Tel No (510) 337-1001

1 declare that I have read the above charge and that the statements are true to the best of my knowledge Office, if any, Cell No

nd belief

By 
David A Rosenfeld, Attorney Fax No (510) 337-1023

(signature of representative or person making charge) (Prinoype name and title or office, if any) e-Mail

Address 1001 Manna Village Parkway, Suite 200 Alameda, CA 94501 May 8, 2012

(date)

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)

PRIVACY ACT STATEMENT

1/667460 Joint Exhibit I (d)

Solicitation of the informalion on this form is authorized by the National Labor Relations Act (NLRA), 29 U S C § 151 et seq The principal use of the information is to assist the National Labor Relations Board

(NLRB) in processing unfair labor practice and related proceedings or litigation The routine uses for the information are fully set forth in the Federal Register, 71 Fed Reg 74942-43 (Dec 13. 2006) The NLRB will

further explain these uses upon request Disclosure of this information to the NLRB is voluntary, however, failure to supply the information will cause the NLRB to decline to invoke its processes



UNITEDRE &TES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
REGION 31
11150 W OLYMPIC BLVD Agency Website: www.nirb.gov
STE 700 Telephone: (310)235-7351
LOS ANGELES, CA 90064-1825 Fax: (310)235-7420

May 11, 2012

FRESH & EASY NEIGHBORHOOD MARKET
ATTN: PHILLIP MASON,

EMPLOYER REPRESENTATIVE
2120 PARK PL., STE 200
EL SEGUNDO, CA 90245-4741

Re: Fresh & Easy Neighborhood Market
Case 3 1 -CA-080734

Dear Mr. Mason:

Enclosed is a copy of a charge that has been filed in this case. This letter tells you how to

contact the Board agent who will be investigating the charge, explains your right to be

represented, discusses presenting your evidence, and provides a brief explanation of our

procedures, including how to submit documents to the NLRB.

Investigato : This charge is being investigated by Field Attorney MIGUEL A.

MANRIQUEZ whose telephone number is (310)235-7350. If this Board agent is not available,

you may contact Supervisory Field Attorney JOANNA SILVERMAN whose telephone number

is (310)235-7459.

Right to Representation: You have the right to be represented by an attorney or other

representative in any proceeding before us. If you choose to be represented, your representative

must notify us in writing of this fact as soon as possible by completing Form NLRB-470 1,
Notice of Appearance. This form is available on our website, www.nlrb.gov, or from an NLRB

office upon your request.

If you are contacted by someone about representing you in this case, please be assured

that no organization or person seeking your business has any "inside knowledge" or favored

relationship with the National Labor Relations Board. Their knowledge regarding this

proceeding was only obtained through access to information that must be made available to any

member of the public under the Freedom of Information Act.

Presentation of Your Evidence: We seek prompt resolutions of labor disputes.

Therefore, I urge you or your representative to submit a complete written account of the facts

and a statement of your position with respect to the allegations set forth in the charge as soon as

possible. If the Board agent later asks for more evidence, I strongly urge you or your

representative to cooperate fully by promptly presenting all evidence relevant to the

investigation. In this way, the case can be fully investigated more quickly.

Joint Exhibit I (e)



Fresh & Easy Neighborhis Market -2- May 11, 2012
Case 3 1 -CA-080734

Full and complete cooperation includes providing witnesses to give sworn affidavits to a
Board agent, and providing all relevant documentary evidence requested by the Board agent.
Sending us your written account of the facts and a statement of your position is not enough to be
considered full and complete cooperation. A refusal to fully cooperate during the investigation
might cause a case to be litigated unnecessarily.

In addition, either you or your representative must complete the enclosed Commerce
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute. If
you recently submitted this information in another case, or if you need assistance completing the
forrn, please contact the Board agent.

We will not honor any request to place limitations on our use of position statements or
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records
Act. Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at
any hearing before an administrative lawjudge. We are also required by the Federal Records
Act to keep copies of documents gathered in our investigation for some years after a case closes.
Further, the Freedom of Information Act may require that we disclose such records in closed
cases upon request, unless there is an applicable exemption. Examples of those exemptions are
those that protect confidential financial information or personal privacy interests.

Procedures: We strongly urge everyone to submit all documents and other materials
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing)
through our website, www.nlrb.pov. However, the Agency will continue to accept timely filed
paper documents. Please include the case name and number indicated above on all your
correspondence regarding the charge.

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website, www.nlrb Rov or from an NLRB
office upon your request. NLRB Form 4541 offers information that is helpful to parties involved
in an investigation of an unfair labor practice charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.

Very truly yours,

7&0 Pam Rad&

Mori Pam Rubin
Acting Regional Director

Enclosures:
1. Copy of Charge
2. Commerce Questionnaire



UNITEDJWTES GOVERNMENT
NATIOWL LABOR RELATIONS BOA
REGION 31
11150 W OLYMPIC BLVD Agency Website: www.nlrb.gov
STE 700 Telephone: (310)235-7351
LOS ANGELES, CA 90064-1825 Fax: (310)235-7420

May 11, 2012

UNITED FOOD & COMMERCIAL
WORKERS INTERNATIONAL UNION

ATTN: UNION REPRESENTATIVE
3200 INLAND EMPIRE BLVD., STE 160
ONTARIO, CA 91764-5575

Re: Fresh & Easy Neighborhood Market
Case 3 1 -CA-080734

Dear Sir or Madam:

The charge that you filed in this case on May 9, 2012 has been docketed as case number
3 1 -CA-080734. This letter tells you how to contact the Board agent who will be investigating
the charge, explains your right to be represented, discusses presenting your evidence, and
provides a brief explanation of our procedures, including how to submit documents to the NLRB.

Investigator: This charge will be investigated by Field Attorney MIGUEL A.
MANRIQUEZ whose telephone number is (310)235-7350. If the Board agent is not available,
you may contact Supervisory Field Attorney JOANNA SILVERMAN whose telephone number
is (310)235-7459.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice

ofAppearance. This form is available on our website, www.nirb.gov, or at the Regional office
upon your request.

If you are contacted by someone about representing you in this case, please be assured
that no organization or person seeking your business has any "inside knowledge" or favored
relationship with the National Labor Relations Board. Their knowledge regarding this
proceeding was only obtained through access to information that must be made available to any
member of the public under the Freedom of Information Act.

Presentation of Your Evidence: As the party who filed the charge in this case, it is your
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.
Because we seek to resolve labor disputes promptly, you should be ready'to promptly present
your affidavit(s) and other evidence. If you have not yet scheduled a date and time for the Board
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s). If you
fail to cooperate in promptly presenting your evidence, your charge may be dismissed without
investigation.



Fresh & Easy NeighborOd Market -2- May 11, 2012
Case 3 1 -CA-080734

Procedures: We strongly urge everyone to submit all documents and other materials
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing)
through our website www.nlrb.gov. However, the Agency will continue to accept timely filed
paper documents. Please include the case name and number indicated above on all your
correspondence regarding the charge.

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website www.nlrb.gov or from the
Regional Office upon your request. NLRB Form 4541, Investigative Procedures offers
information that is helpU to parties involved in an investigation of an unfair labor practice
charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.

Very truly yours,

Uw Pam Raika

Mori Pam Rubin
Acting Regional Director

cc: WEINBERG, ROGER & ROSENFELD
ATTN: DAVID A. ROSENFELD, ATTORNEY
100 1 MARINA VILLAGE PKWY STE 200
ALAMEDA, CA 94501



UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

FRESH & EASY NEIGHBORHOOD MARKET

Charged Party

and Case 31-CA-080734

UNITED FOOD & COMMERCIAL WORKERS
INTERNATIONAL UNION

Charging Party

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

1, the undersigned employee of the National Labor Relations Board, state under oath that on
May 11, 2012, 1 served the above-entitled document(s) by post-paid regular mai I upon the
following persons, addressed to them at the following addresses:

FRESH & EASY NEIGHBORHOOD MARKET
ATTN: PHILLIP MASON,
EMPLOYER REPRESENTATIVE

2120 PARK PL., STE 200
EL SEGUNDO, CA 90245-4741

May 11, 2012 Natalie Garcia, Designated Agent of NLRBA
Date Name

Signatf

Joint Exhibit I (f)



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD
MARKET

and Cases 31-CA-077074 and
31-CA-080734

UNITED FOOD AND COMMERCIAL
WORKERS INTERNATIONAL UNION

ORDER CONSOLIDATING CASES, CONSOLIDATED
COMPLAINT AND NOTICE OF HEARING

Pursuant to Section 102.33 of the Rules and Regulations of the National

Labor Relations Board (the Board) and to avoid unnecessary costs or delay, IT IS

ORDERED THAT Case 31-CA-077074 and Case 31-CA-80734, which are based on

charges s filed by United Food and Commercial Workers International Union

(Union) against Fresh & Easy Neighborhood Market (Respondent) are

consolidated.

This Order Consolidating Cases, Consolidated Complaint and Notice of

Hearing, which is based on these charges, is issued pursuant to Section 10(b) of

the National Labor Relations Act, 29 U.S.C. § 151 et seq. (the Act) and Section

102.15 of the Board's Rules and Regulations, and alleges Respondent has violated

the Act as described below-

Joint Exhibit 1 (9)



1. The charges in the above cases were filed by the Union, as set forth in

the following table, and served upon the Respondent on the dates indicated:

Case No. Date Filed Date Served

31-CA-077074 Mar. 15, 2012 Mar. 27, 2012

31-CA-080734 May 9, 2012 May 11, 2012
1 1 1

2. (a) At all material times, Respondent, has been has been a

Delaware corporation, and a subsidiary of Tesco PLC, with an office and place of

business located at 2120 Park Place, Suite 200, El Segundo, California, and with

facilities located at various locations throughout facilitiesSouthern California, and

has been operating retail operating retail grocery stores.gr stores

(b) In conducting its operations during the calendar year ending

December 31, 2011, Respondent derived gross revenues in excess of $500, 000.

(c) During the period of time described above in paragraph 2(b),

Respondent purchased and received at its Southern California grocery stores

products, goods, and materials valued in excess of $5,000 directly from points

outside the State of California.

3. At all material times, Respondent has been an employer engaged in

commerce within the meaning of Section 2(2), (6), and (7) of the Act.

4. At all material times, the Union has been a labor organization within

the meaning of Section 2(5) of the Act.
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5. At all material times, Respondent has maintained the following rule:

Keep customer and employee information secure. Information must
be used fairly, lawfully and only for the purpose for which it was
obtained.

6. By the conduct described above in paragraph 5, Respondent has been

interfering with, restraining, and coercing employees in the exercise of the rights

guaranteed in Section 7 of the Act in violation of Section 8(a)(1) of the Act.

7. The unfair labor practices of Respondent described above affect

commerce within the meaning of Sections 2(6) and (7) of the Act.

As part of the remedy for the unfair labor practice alleged above in

paragraphs 5 and 6, the General Counsel seeks an Order requiring that

Respondent rescind the rule described above in paragraph 5, notify all of its

employees, electronically, that this has been done, and post the remedial notice on

its internet site.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the

Board7s Rules and Regulations, it must file an answer to the consolidated

complaint. The answer must be received by this office on or before November

5, 2012, or postmarked on or before November 3, 2012. Respondent should file

an original and four copies of the answer with this office and serve a copy of the

answer on each of the other parties.

3



An answer may also be filed electronically through the Agency's website. To

file electronically, go to www.nlrb.Zov, click on File Case Documents, enter the

NLRB Case Number, and follow the detailed instructions. The responsibility for

the receipt and usability of the answer rests exclusively upon the sender. Unless

notification on the Agency's website informs users that the Agency's E-Filing

system is officially determined to be in technical failure because it is unable to

receive documents for a continuous period of more than 2 hours after 12:00 noon

(Eastern Time) on the due date for filing, a failure to timely file the answer will not

be excused on the basis that the transmission could not be accomplished because

the Agency's website was off-line or unavailable for some other reason. The

Board7s Rules and Regulations require that an answer be signed by counsel or non-

attorney representative for represented parties or by the party if not represented.

See Section 102.21. If the answer being filed electronically is a pdf document

containing the required signature, no paper copies of the answer need to be

transmitted to the Regional Office. However, if the electronic version of an

answer to a complaint is not a pdf file containing the required signature, then the

E-filing r-ules require that such answer containing the required signature continue

to be submitted to the Regional Office by traditional means within three (3)

business days after the date of electronic filing. Service of the answer on each of

the other parties must still be accomplished by means allowed under the Board s

4



Rules and Regulations. The answer may not be filed by facsimile transmission. If

no answer is filed, or if an answer is filed untimely, the Board may find, pursuant

to a Motion for Default judgment, that the allegations in the consolidated

complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on JanuM 7,2013, 1:00 p.m. at the

National Labor Relations Board, Region 31,11150 W. Olympic Blvd., Suite 700, Los

Angeles, California, and on consecutive days thereafter until concluded, a hearing

will be conducted before an administrative law judge of the National Labor

Relations Board. At the hearing, Respondent and any other party to this

proceeding have the right to appear and present testimony regarding the

allegations in this consolidated complaint. The procedures to be followed at the

hearing are described in the attached Form NLRB-4668. The procedure to request

a postponement of the hearing is described in the attached Fon-n NLRB-4338.

Dated: October 22,2012.

Brian4 . Gee, A ti Regional Director
National Labor elations Board, Region 31
11150 W. Olympic Boulevard, Suite 700
Los Angeles, CA 90064
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FORM NLRB-4668

.(4-05)

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD

IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board
who will preside at the hearing as an independent, impartial finder of the facts and applicable law whose
decision in due time will be served on the parties. The offices of the administrative law judges are located in
Washington, DC; San Francisco, California; New York N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint
request of the parties, will conduct a "prehearing" conference, prior to or shortly after the opening of the
hearing, to ensure that the issues are sharp and clearcut; or the administrative law judge may independently
conduct such a conference. The administrative law judge will preside at such conference, but may, if the
occasion arises, permit the parties to engage in private discussions. The conference will not necessarily be
recorded, but it may well be that the labors of the conference will be evinced in the ultimate record, for
example, in the form of statements of position, stipulations, and concessions. Except under unusual
circumstances, the administrative law judge conducting the prehearing conference will be the one who will
conduct the hearing; and it is expected that the formal hearing will commence or be resumed immediatel
upon completion of the prehearing conference. No prejudice will result to any party unwilling to participate in
or make stipulations or concessions during any prehearing conference.

(This is not to be construed as preventing the partiesfirom meeting earlierfor similar purposes. To the
contrary, the parties are encouraged to meet prior to the time setfor hearing in an effort to narrow the issues.)

Parties may be represented by an attorney or other representative and present evidence relevant to
the issues. All parties appearing before this hearing who have or whose witnesses have handicaps falling
within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and
who in order to participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603,
should notify the Regional Director as soon as possible and request the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs
and arguments must refer to the official record. The Board will not certify any transcript other than the official
transcript for use in any court litigation. Proposed corrections of the transcript should be submitted, either by
way of stipulation or motion, to the administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the
official reporter unless the administrative law judge specifically directs off-the-record discussion. In the event
that any party wishes to make off-the-record statements, a request to go off the record should be directed to
the administrative law judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The
administrative law judge will allow an automatic exception to all adverse rulings and, upon appropriate order,
an objection and exception will be permitted to stand to an entire line of questioning.

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the
administrative law judge and other parties at the time the exhibits are offered in evidence. If a copy of any
exhibit is not available at the time the original is received, it will be the responsibility of the party offering such
exhibit to submit the copy to the administrative law judge before the close of hearing. In the event such copy is
not submitted, and the filing has not been waived by the administrative law judge, any ruling receiving the
exhibit may be rescinded and the exhibit rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for
oral argument, which shall be included in the transcript of the hearing. In the absence of a request the
administrative law judge may ask for oral argument if, at the close of the hearing, it is believed that such

(OVER)



FORM NLRB-4668 (4-05) Continued

argument would be beneficial to the understanding of the contentions of the parties and the factual
issues involved.

In the discretion of the administrative law judge, any party may, on request made before the close of
the hearing, file a brief or proposed findings and conclusions, or both, with the administrative law judge who
will fix the time for such filing. Any such filing submitted shall be double-spaced on 8Y2 by 11 inch paper.

Attention of the parties is called to the following requirements laid down in Section 102.42 of the
Board's Rules and Regulations, with respect to the procedure to be followed before the proceeding is
transferred to the Board:

No request for an extension of time within which to submit briefs or proposed findings to the
administrative law judge will be considered unless received by the Chief Administrative Law Judge in
Washington, DC (or, in cases under the branch offices in San Francisco, California; New York, New York, and
Atlanta, Georgia, the Associate Chief Administrative Law judge) at least 3 days prior to the expiration of time
fixed for the submission of such documents. Notice of request for such extension of time must be served
simultaneously on all other parties, and proof of such service furnished to the Chief Administrative Law Judge
or the Associate Chief Administrative Law Judge, as the case may be. A quicker response is assured if the
moving party secures the positions of the other parties and includes such in the request All briefs or
proposed findings filed with the administrative law judge must be submitted in triplicate, and may be printed
or otherwise legibly duplicated with service on the other parties.

In due course the administrative law judge will prepare and file with the Board a decision in this
proceeding, and will cause a copy thereof to be served on each of the parties. Upon filing of this decision, the
Board will enter an order transferring this case to itself, and will serve copies of that order, setting forth the
date of such transfer, on all parties. At that point, the administrative law judge's official connection with the
case will cease.

The procedure to be followed before the Board from that point forward, with respect to the filing of
exceptions to the administrative law judge's decision, the submission of supporting briefs, requests for oral
argument before the Board, and related matters, is set forth in the Board's Rules and Regulations, particularly
in Section 102.46 and following sections. A summary of the more pertinent of these provisions will be served
on the parties together with the order transferring the case to the Board.

Adjustments or settlements consistent with the policies of the National Labor Relations Act reduce
government expenditures and promote amity in labor relations. If adjustment appears possible, the
administrative law judge may suggest discussions between the parties or, on request, will afford reasonable
opportunity during the hearing for such discussions.



Form NLRB-4338
(6-90)

NATIONAL LABOR RELATIONS BOARD
NOTICE

Case Nos. 31-CA-077074 and 31-CA-080734

The issuance of the notice of formal hearing in this case does not mean that the
matter cannot be disposed of by agreement of the parties. On the contrary, it is the policy
of this office to encourage voluntary adjustments. The examiner of attorney assigned to
the case will be please to receive and to act promptly upon your suggestions or comments
to this end. An agreement between the par-ties, approved by the Regional Director, would
serve to cancel the hearing.

However, unless otherwise specifically ordered, the hearing will be held at the
date, hour, and place indicated. Postponements will not be granted unless good and
sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two
copies must be filed with the Regional Director when appropriate
under 29 CFR 102.16(a) or with the Division of Judges when
appropriate under 29 CFR 102.16(c).

(2) Grounds thereafter must be set forth in detail,

(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by
the requesting party and set forth in the request; and

(5) Copies must be simultaneously served on all parties (listed below),
and that the fact must be noted on the request.

Except under the most extreme conditions, no request for postponement will be
granted during the three days immediately preceding the date of the hearing.

Joseph Anthony Turzi, Esq. David A. Rosenfeld, Esq.
DLA Piper LLC (US) Weinberg, Roger & Rosenfeld
500 8th St NW 1001 Marina Village Pkwy, Ste 200
Washington, DC 20004-2131 Alameda, CA 94501-6430

Phillip Mason United Food & Commercial Workers
Fresh & Easy Neighborhood Market International Union
2120 Park Pl., Ste 200 3200 Inland Empire Blvd., Ste 160
EI Segundo, CA 90245-4741 Ontario, CA 91764-5575



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD MARKET

and Cases 31-CA-OT7074 and

UNITED FOOD & COMMERCIAL WORKERS 31-CA-080734

INTERNATIONAL UNION

AFFIDAVIT OF SERVICE OF: Order Consolidatiny, Cases, Consolidated Co!nplaint and
Notice of Hearing (with forms NLRB-4338 and NLRB-4668 attached).

1, the undersigned employee of the National Labor Relations Board, being duly sworn,
say that on October 22, 2012, 1 served the above-entitled document(s) by certified or
regular mail, as noted below, upon the following persons, addressed to them at the
following addresses:

CERTIFIED MAIL REGULAR MAIL

Joseph Anthony Turzi, Esq. Phillip Mason
DLA Piper LLC (US) Fresh & Easy Neighborhood Market
500 8th St NW 2120 Park Place, Suite 200
Washington, DC 20004-2131 El Segundo, CA 90245-4741

David A. Rosenfeld, Esq. United Food & Commercial Workers
Weinberg, Roger & Rosenfeld International Union
1001 Marina Village Pkwy., Suite 200 3200 Inland Empire Blvd., Suite 160
Alameda, CA 94501-6430 Ontario, CA 91764-5575

Argie Reporting
5900 Nieman Road, Ste. 200
Shawnee, KS 66203

October 22, 2012 Mara Estudillo, Designated Agent of NLRB
Date Name

Signat ure

Joint Exhibit I (h)



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD MARKET
Cases 31-CA-077074 and

and 31-CA-080734

UNITED FOOD AND COMMERCIAL WORKERS
INTERNATIONAL UNION

ORDER CONSOLIDATING CASES, CONSOLIDATED

COMPLAINT AND NOTICE OF HEARING

Pursuant to Section 102.33 of the Rules and Regulations of the National Labor Relations

Board (the Board) and to avoid unnecessary costs or delay, IT IS ORDERED THAT Case 3 1 -

CA-077074 and Case 3 1 -CA-080734, which are based on charges filed by United Food and

Commercial Workers Interriational Union (Union) against Fresh & Easy Neighborhood Market

(Respondent) are consolidated.

This Order Consolidating Cases, Consolidated Complaint and Notice of Hearing, which

is based on these charges, is issued pursuant to Section I 0(b) of the National Labor Relations

Act, 29 U.S.C. § 151 et seq. (the Act) and Section 102.15 of the Board's Rules and Regulations,

and alleges Respondent has violated the Act as described below:

I . The charges in the above cases were filed by the Union, as set forth in the

following table, and served upon the Respondent on the dates indicated:

Case No. Date Filed Date Served

3 1 -CA-077074 Mar. 15, 2012 Mar. 27, 2012

3 1 -CA-080734 May 9, 2012 May 11, 2012

Joint Exhibit I (i)



2. (a) At all material times, Respondent, has been a Delaware corporation, and a

subsidiary of Tesco PLC, with an office and place of business located at 2120 Park Place, Suite

200, El Segundo, California, and with facilities located at various locations throughout Southern

California, and has been operating retail grocery stores.

(b) In conducting its operations during the calendar year ending December 3 1,

2011, Respondent derived gross revenues in excess of $500,000.

(c) During the period of time described above in paragraph 2(b), Respondent

purchased and received at its Southern California grocery stores products, goods, and materials

valued in excess of $5,000 directly from points outside the State of California.

3. At all material times, Respondent has been an employer engaged in commerce

within the meaning of Section 2(2), (6), and (7) of the Act.

4. At all material times, the Union has been a labor organization within the meaning

of Section 2(5) of the Act.

5. At all material times, Respondent has maintained the following rule:

Keep customer and employee information secure. Information must be used
fairly, lawfully and only for the purpose for which it was obtained.

6. By the conduct described above in paragraph 5, Respondent has been interfering

with, restraining, and coercing employees in the exercise of the rights guaranteed in Section 7 of

the Act in violation of Section 8(a)(1) of the Act.

7. The unfair labor practices of Respondent described above affect commerce within

the meaning of Section 2(6) and (7) of the Act.

As part of the remedy for the unfair labor practice alleged above in paragraphs 5 and 6,

the General Counsel seeks an Order requiring that Respondent rescind the rule described above

2



in paragraph 5, notify all of its employees, electronically, that this has been done, and post the

remedial notice on its internet site.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board's Rules

and Regulations, it must file an answer to the consolidated complaint. The answer must be

received by this office on or before November 6, 2012, or postmarked on or before

November 5, 2012. Respondent should file an original and four copies of the answer with this

office and serve a copy of the answer on each of the other parties.

An answer may also be filed electronically through the Agency's website. To file

electronically, go to www.n1rb.jzov, click on File Case Documents, enter the NLRB Case

Number, and follow the detailed instructions. The responsibility for the receipt and usability of

the answer rests exclusively upon the sender. Unless notification on the Agency's website

informs users that the Agency's E-Filing system is officially determined to be in technical failure

because it is unable to receive documents for a continuous period of more than 2 hours after

12:00 noon (Eastern Time) on the due date for filing, a failure to timely file the answer will not

be excused on the basis that the transmission could not be accomplished because the Agency's

website was off-line or unavailable for some other reason. The Board's Rules and Regulations

require that an answer be signed by counsel or non-attorney representative for represented parties

or by the party if not represented. See Section 102.2 1. If the answer being filed electronically is a

pdf document containing the required signature, no paper copies of the answer need to be

transmitted to the Regional Office. However, if the electronic version of an answer to a

complaint is not a pdf file containing the required signature, then the E-filing rules require that

such answer containing the required signature continue to be submitted to the Regional Office by

3



traditional means within three (3) business days after the date of electronic filing. Service of the

answer on each of the other parties must still be accomplished by means allowed under the

Board's Rules and Regulations. The answer may not be filed by facsimile transmission. If no

answer is filed, or if an answer is filed untimely, the Board may find, pursuant to a Motion for

Default Judgment, that the allegations in the consolidated complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on January 7, 2013, 1:00 p.m. at the National Labor

Relations Board, Region 31, 11150 W. Olympic Blvd., Suite 700, Los Angeles, California, and

on consecutive days thereafter until concluded, a hearing will be conducted before an

administrative lawjudge of the National Labor Relations Board. At the hearing, Respondent and

any other party to this proceeding have the right to appear and present testimony regarding the

allegations in this consolidated complaint. The procedures to be followed at the hearing are

described in the attached Form NLRB-4668. The procedure to request a postponement of the

hearing is described in the attached Form NLRB-4338.

Dated at Los Angeles, California, this 233 d day of Oct er 2012

.. gional DirectorBrian GO, Actin
abor lations Board, Region 31

11150 W. Olympic Boulevard, Suite 700
Los Angeles, CA 90064
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PURM NLRB-4668
(4-05)

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD

IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELATIO S ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board
who will preside at the hearing as an independent, impartial finder of the facts and applicable law whose
decision in due time will be served on the parties. The offices of the administrative law judges are located in
Washington, DC; San Francisco, California; New York, N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint
request of the parties, will conduct a "prehearing" conference, prior to or shortly after the opening of the
hearing, to ensure that the issues are sharp and clearcut; or the administrative law judge may independently
conduct such a conference. The administrative law judge will preside at such conference, but may, if the
occasion arises, permit the parties to engage in private discussions. The conference will not necessarily be
recorded, but it may well be that the labors of the conference will be evinced in the ultimate record, for
example, in the form of statements of position, stipulations, and concessions. Except under unusual
circumstances, the administrative law judge conducting the prehearing conference will be the one who will
conduct the hearing; and it is expected that the formal hearing will commence or be resumed immediaLely
upon completion of the prehearing conference. No prejudice will result to any party unwilling to participate in
or make stipulations or concessions during any prehearing conference.

(This is not to be construed as preventing the partiesfrom meeting earlierfor similar purposes. To the
contrary, the parties are encouraged to meet prior to the time setfor hearing in an effort to narrow the issues.)

Parties may be represented by an attorney or other representative and present evidence relevant to
the issues. All parties appearing before this hearing who have or whose witnesses have handicaps falling
within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and
who in order to participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603,
should notify the Regional Director as soon as possible and request the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs
and arguments must refer to the official record. The Board will not certify any transcript other than the official
transcript for use in any court litigation. Proposed corrections of the transcript should be submitted, either by
way of stipulation or motion, to the administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the
official reporter unless the administrative law judge specifically directs off-the-record discussion. In the event
that any party wishes to make off-the-record statements, a request to go off the record should be directed to
the administrative law judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The
administrative law judge will allow an automatic exception to all adverse rulings and, upon appropriate order,
an objection and exception will be permitted to stand to an entire line of questioning.

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the
administrative law judge and other parties at the time the exhibits are offered in evidence. If a copy of any
exhibit is not available at the time the original is received, it will be the responsibility of the party offering such
exhibit to submit the copy to the administrative law judge before the close of hearing. In the event such copy is
not submitted, and the filing has not been waived by the administrative law judge, any ruling receiving the
exhibit may be rescinded and the exhibit rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for
oral argument, which shall be included in the transcript of the hearing. In the absence of a request, the
administrative law judge may ask for oral argument if, at the close of the hearing, it is believed that such

(OVER)
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argument would be beneficial to the understanding of the contentions of the parties and the factual
issues involved.

In the discretion of the administrative law judge, any party may, on request made before the close of
the hearing, file a brief or proposed findings and conclusions, or both, with the administrative law judge who
will fix the time for such filing. Any such filing submitted shall be double-spaced on 8Y2 by 11 inch paper.

Attention of the parties is called to the following requirements laid down in Section 102.42 of the
Board's Rules and Regulations, with respect to the procedure to be followed before the proceeding is
transferred to the Board:

No request for an extension of time within which to submit briefs or proposed findings to the

administrative law judge will be considered unless received by the Chief Administrative Law Judge in

Washington, DC (or, in cases under the branch offices in San Francisco, California; New York, New York; and

Atlanta, Georgia, the Associate Chief Administrative Law Judge) at least 3 days prior to the expiration of time

fixed for the submission of such documents. Notice of request for such extension of time must be served

simultaneously on all other parties, and proof of such service furnished to the Chief Administrative Law Judge

or the Associate Chief Administrative Law Judge, as the case may be. A quicker response is assured if the

moving party secures the positions of the other parties and includes such in the request. All briefs or

proposed findings filed with the administrative law judge must be submitted in triplicate, and may be printed

or otherwise legibly duplicated with service on the other parties.

In due course the administrative law judge will prepare and file with the Board a decision in this

proceeding, and will cause a copy thereof to be served on each of the parties. Upon filing of this decision, the

Board will enter an order transferring this case to itself, and will serve copies of that order, setting forth the

date of such transfer, on all parties. At that point, the administrative law judge's official connection with the

case will cease.

The procedure to be followed before the Board from that point forward, with respect to the filing of

exceptions to the administrative law judge's decision, the submission of supporting briefs, requests for oral

argument before the Board, and related matters, is set forth in the Board's Rules and Regulations, particularly

in Section 102.46 and following sections. A summary of the more pertinent of these provisions will be served

on the parties together with the order transferring the case to the Board.

Adjustments or settlements consistent with the policies of the National Labor Relations Act reduce

government expenditures and promote amity in labor relations. If adjustment appears possible, the

administrative law judge may suggest discussions between the parties or, on request, will afford reasonable

opportunity during the hearing for such discussions.



Form NLRB-4338
(6-90)

NATIONAL LABOR RELATIONS BOARD
NOTICE

Case Nos. 31-CA-077074 and 31-CA-080734

The issuance of the notice of formal hearing in this case does not mean that the
matter cannot be disposed of by agreement of the parties. On the contrary, it is the policy
of this office to encourage voluntary adjustments. The examiner of attorney assigned to
the case will be please to receive and to act promptly upon your suggestions or comments
to this end. An agreement between the parties, approved by the Regional Director, would
serve to cancel the hearing.

However, unless otherwise specifically ordered, the hearing will be held at the
date, hour, and place indicated. Postponements will not be granted unless good and
sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two
copies must be filed with the Regional Director when appropriate
under 29 CFR 102.16(a) or with the Division of judges when
appropriate under 29 CFR 102.16(c).

(2) Grounds thereafter must be set forth in detail;

(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by
the requesting party and set forth in the request; and

(5) Copies must be simultaneously served on all parties (listed below),
and that the fact must be noted on the request.

Except under the most extreme conditions, no request for postponement will be
granted during the three days immediately preceding the date of the hearing.

Joseph Anthony Turzi, Esq. David A. Rosenfeld, Esq.
DLA Piper LLC (US) Weinberg, Roger & Rosenfeld
500 8th St NW 1001 Marina Village Pkwy, Ste 200
Washington, DC 20004-2131 Alameda, CA 94501-6430

Phillip Mason United Food & Commercial Workers
Fresh & Easy Neighborhood Market International Union
2120 Park PI., Ste 200 3200 Inland Empire Blvd., Ste 160
El Segundo, CA 90245-4741 Ontario, CA 91764-5575



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD MARKET

and Cases 31-CA-077074 and
31-CA-080734

UNITED FOOD & COMMERCIAL WORKERS
INTERNATIONAL UNION

AFFIDAVIT OF SERVICE OF: Order Consolidatiniz Cases, Consolidated Complaint and
Notice of Hearing (with forms NLRB-4338 and NLRB-4668 attached).

1, the undersigned employee of the National Labor Relations Board, being duly sworn,
say that on October 23, 2012, 1 served the above-entitled document(s) by regular mail,
as noted below, upon the following persons, addressed to them at the following
addresses:

REGULAR MAIL

Joseph Anthony Turzi, Esq. Phillip Mason
DLA Piper LLC (US) Fresh & Easy Neighborhood Market
500 8th St NW 2120 Park Place, Suite 200
Washington, DC 20004-2131 El Segundo, CA 90245-4741

David A. Rosenfeld, Esq. United Food & Commercial Workers
Weinberg, Roger & Rosenfeld International Union
1001 Marina Village Pkwy., Suite 200 3200 Inland Empire Blvd., Suite 160
Alameda, CA 94501-6430 Ontario, CA 91764-5575

Argie Reporting
5900 Nieman Road, Ste. 200
Shawnee, KS 66203

October 23, 2012 Mara Estudillo, Designated Agent of NLRB
Date Name

Lm A (,' 4 U, A
Signature

Joint Exhibit I (j)



UNITED STATES OF AM[ERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD
MARKET, INC.

and Cases: 31-CA-077074
31-CA-080734

UNITED FOOD AND COMMERCIAL
WORKERS INTERNATIONAL UNION

ANSWER TO ORDER CONSOLIDATING CASES,
CONSOLIDATED COMPLAINT AND NOTICE OF HEARING

Comes now Fresh & Easy Neighborhood Market, Inc. (hereinafter, "Fresh & Easy"), and

for its Answer to Order Consolidating Cases, Consolidated Complaint and Notice of Hearing

("Consolidated Complaint") issued in the above-captioned matters, states as follows:

I . Admitted.

2. Admitted.

3. The allegations contained in paragraph 3 of the Consolidated Complaint are legal

conclusions to which no response is required. To the extent that a response is required, Fresh &

Easy admits the truth of the allegations contained in paragraph 3.

4. The allegations contained in paragraph 4 of the Consolidated Complaint are legal

conclusions to which no response is required. To the extent that a response is required, Fresh &

Easy admits the truth of the allegations contained in paragraph 4.

5. Denied.

6. The allegations contained in paragraph 6 of the Consolidated Complaint are legal

conclusions to which no response is required. To the extent that a response is required, Fresh &

Easy denies the truth of the allegations contained. in paragraph 6.

Joint Exhibit I (k)



7. The allegations contained in paragraph 7 of the Consolidated Complaint are legal

conclusions to which no response is required. To the extent that a response is required, Fresh &

Easy denies the truth of the allegations contained in paragraph 7.

Fresh & Easy denies that the remedy requested by the Region is appropriate.

AFFTRMATIVE DEFENSES

I . The Consolidated Complaint should be dismissed because it fails to state a claim

upon which relief can be granted.

2. The Consolidated Complaint should be dismissed because the Region has failed

to properly serve Fresh & Easy.

3. The Consolidated Complaint should be dismissed because the Region's conduct

in issuing the Consolidated Complaint has been arbitrary and capricious and constitutes an abuse

of process.

4. The Consolidated Complaint should be dismissed because Fresh & Easy has been

denied due process.

5. The Consolidated Complaint should be dismissed because the allegations

contained in the Consolidated Complaint are moot.

Respectfully Submitted,

DLA Piper LLP (US)

(A

Jisepli A. Turzi
500 Eighth Street, NW
Washington, DC 20004
202.799.4252
joseph.turzi@dlapiper.com

Date: November 6, 2012
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Answer to Order Consolidating Cases,

Consolidated Complaint and Notice of Hearing was filed electronically and sent via overnight

delivery to the following:

Brian Gee, Acting Regional Director
National Labor Relations Board
Region 31
11150 W. Olympic Boulevard, Suite 700
Los Angeles, CA 90064

David A. Rosenfeld,
Weinberg Roger & Rosenfeld PC
100 1 Marina Village Parkway, Ste. 200
Alameda, CA 94501-1092

An Employee of DLA Pipq LLP (US)

Date: NW. 2-012-
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD
MARKET, INC.

and Cases: 31-CA-077074
31-CA-080734

IJNITED FOOD AND COMMERCIAL
WORKERS INTERNATIONAL UNION

MOTION TO DISMISS REVISED CONSOLIDATED COMPLAINT

Pursuant to Section 102.24 of the Rules and Regulations of the National Labor Relations

Board ("NLRB"), Respondent Fresh & Easy Neighborhood Market., Inc.. ("Fresh & Easy")

moves to dismiss the Order Consolidating Cases, Consolidated Complaint and Notice of Hearing

("Revised Conso,11dated Complaint") issued by the Regional Director of Region 31 of the

National Labor Relations Board ("Region") in its entirety.

As demonstrated below, the Revised Consolidated Complaint should be dismissed due to

the Region's failure to property serve Fresh & Easy's counsel of record with the Revised

Consolidated Complaint. and various other pleadings and correspondence regarding the status

and merits of the underlying unfair labor practice ("ULV) charges. As a result of these repeated

failures in effecting proper service, the Revised Consolidated Complaint should be dismissed in

its entirety.

The Revised Consolidated Complaint also should be dismissed because its bare and

canclusory allegations fall to comply with basic notice pleading requirements and with

fundamental principles of due process. As discussed more fully below, the underlying charges

allege two mutually exclusive theories as to how Fresh & Easy violated the National Labor

Relations Act ("Act")- The Revised Consolidated Complaint fails to provide the employer with

Joint Exhibit 1 (1)



notice of which of these two theories the Region intends to pursue at the hearing. Because Fresh

8-Y Easy has not received adequate notice as to the allegations it must defend against at the

hearing, the Revised Consolidated Complaint deprives Fresh. & Easy of its Constitutional right to

due process and should be dismissed.

Finally, dismissal is appropriate because, the Revised Consolidated Complaint fails to

state a claim upon which relief can be g anted. Indeed, tKe Region neglected tLi plead any facts

that suggest that the policy at issue was published or disseminated to employees, or that any

employees were aware of the policy. Absent these indispensable factual allegations, the Region

cannot establish a violation of Section 8(a)(1) of the Act.

1. BACKGROUND OF THE ULP CHARGES AND ]ISSUANCE OFTHEREVISED
CONSOLIDATED COMPLAINT

A. The Conflicting and Inconsistent ULP Allegations

On March 15, 2012,1 the charging party United Food and Commercial Workers

International Union ("Union") filed an tjlP charge against Tesco. PLC (-Tesco-) and Fresh &

Easy in Case No. 3 1 -CA-077074. The charge alleges that Tesco and Fresh & Easy "maintained

unlawful rules in their 'Code of Business Conduct' which interfered with rights guaranteed by

Section 7 of the Act." (Exhibit A.) On April 19, the Region sent a letter to the undersigned

counsel seeking information in Case No. 31-CA-077074. (Exhibit B.) The letter asserted that

the Union's evidence suggested apritnafacie case that Fresh & Easy, a wholly owned subsidiary

of Tesco. maintained unlawful rules in its Code o& Business Conduct, which is available on

Tesco's -%vebsite. Id Fresh &- Easy responded to these allegations an April 26, noting that the

Union's charge related only to a policy of 'resco, a company headquartered in the United

'All dates. in this motion occurred in.2012, unless otherwise noted.



Kingdom that has no operations in the United States. Fresh & Easy explained that it was aware

of no evidence that Tesco's policy applied to Fresh & Easy's employees. (Exhlb4i C.)

In what appeared: to be an attempt to create a violation where none existed, on May 1, the

Region responded by asserting an entirely new theory as to how Fresh & Easy allegedly violated

the Act. Specifically, the Region alleged that the violation Nvas based on the fact that "Fresh and

Easy maintains its own Code of Conduct" and that -the language of these provisions is identical

to that found in Tesco's Code of Business Conduct." (Exhibit D.) In other words, the alleged

violation arising out of Tesco's policy had nothing to do with the application of Tesco's policy.

Rather. Fresh & Easy violated the Act merely by having a policy that was the same as Tesco's

policy, even while the Region was not challenging Fresh & Easy's own policy.

Fresh & Easy responded to the Region's shifting theory of the case on May 3. noting that

the new Mlegallons rested on the same flawed foundation as the original charge. (Exhibit E.)

Fresh & Easy noted that, although the charge alleged that: Tesco's policy "somehow constitutes a

violation by Fresh & Easy[,]" it appeared that the Regionwas suggesting --that the violation is

based on Fresh & Easy's policy, even though there is no charge to that affem" Al. Fresh & Easy

noted that "absent a clear charge ... asking [Fresh & Easyl to address these mutually exclusive

theories ... raise(s] sonne serious and fundamental due process issues." Id

The Region responded by noting only that the charge alleged that both Tesco and Fresh

& Easy "maintained unlawful rules in their Code of Business Conduct[j" but did not address the

obvious flaw in the charge. (Exhibit F.) Apparently recognizing the deficiencies in the charge in

Case No. 31-CA-077074, the Union Filed a new charge against Fresh & Easy in Case No. 31-

CA-080734 on Nlay 1). The new charge conflicted directly with, the, earlier charge, claiming that

it was Fresh & Easy s own Code of Business Conduct policy "which interfered with rights

I



guaranteed by Section 7 of the Act." (Exhibit G.) Thus, depending on which charge one looked,

the Region was alleging that Fresh & Easy had violated that Act cither by applying the Tesco

policy, the Fresh & Easy policy, or both.

On July 25, the Region recognized that it's attempt to impose liability on Tesco violated

the prohibitions on extraterritorial application of the Act. On that date, the Acting Regional

Director issued a determination in Case No. 31-CA-077074 dismissing the allegations against

Tesco on the grounds that the investieation failed to establish that Tesco, is an emplover enga,ed

in commerce within the meaning of the Act. (Exhibit H.) The Union appealed the Regional

Director's dismissal to the Acting General Counsel. On August 28, 2012, the Acting General

Counsel denied the Union's appeal citing the reasons set forth in the Acting Regional Director's

July 25 dismissal letter. (Exhibit 1.) On September 4, the Union sent a letter to the Acting

General Counsel moving for reconsideration of the Region's decision to dism-iss the charge

against Tesco. By letter dated September 21, the Acting General Counsel responded to the

Union's letter and request for reconsideration by den)ing the request and affirming the Region's

prior decision dismissing the allegations. (Exhibit J.).

Ultimately, on October 22, the Region issued a Consolidated Complaint and Notice of

Hearing ("'Original Complaint") in Case Nos. 3 1 -CA-077074 and 3 1 -CA-080734. The f0llOlMnO

dav. on October 23, the Region issued the Revised Consolidated Complaint due to the fact that

the Original Complaint contained -various formatting errors." (Exhibit K.) The Revised

Consolidated Complaint preserves the two conflicting charges against Fresh & Pasy. one relating

io Tesco's policy and the other to Fresh & Easy's policy. The Revised Consolidated Complaint

draws no specific distinctions between the policies nor does it include any aflegations as to how

I"resh & Easy violated the Act with respect to both policies. Instead, it broadly alleges that Fresh

4



Easy violated the Act by maintaining a rule, requiring employees to "[kjeep customer and

employee information secure. Information must be used fairly, lawfully, and only for the

purpose for which it was obtained." See Consolidated Complaint at $! 5 and 6.

B. The Region's Repcated and Inexcusable Failures to Serve Respondent

Throughout the investigation of the above-referenced ULP charges, the Region has

neglected to serve Fresh & Easy's counsel of record with comspondence and pleadings related

to the Union's allegations. For example, the Region neglected to serve the July 25 determination

in Case No. 3 1 -CA-077074 upon Fresh & Easy's counsel of record, and counsel was not aware

that a determination had been issued. 1cl.

Similarly, Fresh & Easy's counsel of record was not served With the Union's appeal or

request for reconsideration of the determination, or the Acting General Counsel's decisions

denying the Union's appeal and request for reconsideration. As a result, Fresh & Easy was not

aware, ofthese correspondence.

On October 4, Fresh & Easy's Director of Employee Relations forwarded the September

21 letter ftom the Acting General Counsel denying the Union's request for reconsideration to the

undersigned counsel. That same day counsel contacted Field Fxaminer -%41guel Manriquez via

telephone to inquire as to why Fresh & Easy's counsel of record had not received the

determination., appeal, letter requesting reconsideration, and other correspondence related to the

charge. Mr. Manriquez stated that its faillure to, serve was an inadvertent error and assured

counsel that it would be propefly served with future correspondence related to these cases.

Despite these assurances, the Region's failure to property serve counsel continued.

Indeed, the Region failed to serve counsel of record with the Original Complaint, and Fresh &

Pasy was not even aware that it had bt-en issued. Fresh & Easy has yet to receive a copy of this

5



pleading. Further, despite the fact. that the Revised Consolidated CompUnt was issued on

October 2' ), f-resh & Easvs counsel of record did not receive a copy of the Revised Consolidated

Complaint until November I when it received a copy through regular mail, just five (5) calendar

days before Fresh & Easy's Answer was due.

11. ARGUMENT

A. The Revised Consolidated Complaint should be Dismissed as a Sanction for
the Region's Repeated Failure to Properly Serve Fresh & Easy

The Region's repeated failure to properly sme Fresh & Easy's counsel of record is

grounds for dismissal of the Revised Consolidated Complaint. As discussed above, the

undersigned counsel filed notices of appearance in the above-captioned matlers shortly after the

underlying ULP charges were filed, and the Region has been aware of this representation at all

times. Nonetheless, the Region inexplicably neglected to serve counsel with correspondence and

pleadings conceming the status and merits of the charges. Most egregiously, the Region fatled to

serve the undersigned counsel with the Original Complaint, and counsel of record did riot receive

a copy of the Revised Consolidated Cornplaint until November 1, 2012, over a week after the

Revised Consolidated Complaint was issued, and only five (5) calendar days before Fresh &

Easy's answer is due. 2

The Reoion's failure to effect proper and tirriely service of the Original and Revised

Consolidated Complaints is particularly troubling because, as discussed above, Fresh & Easy s

counsel had previously notified the Region that it had not received various correspondence

related to the Region's decision to dismiss Case No. 31 -CA-077074 as to Tesco, and the Region

had provided assurances that it would correct these deficiencies ,

Notably, the Revised Consolidated Complaint was served via regular mail. and the Region did not send a courte-sy
copy via email despitt the fact that the Region and Fresh & Easy's counsel of record had regularly commUnicated
through email.
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The Region's continued failure to abide by the Board's establ'ished service rules has

prejudiced I-resh & Easy because it has reduced the amouat of time that Fresh & Easy has to

respond to, the Revised Consolidated Complaint to a mere five (5) days. Accordingly, dismissal

of the Revised Consolidated Complaint is warranted. See Hard Rock Cafi r. Lee, 2011 WL

1 3 04598, at *5 (S. Ct. V.I. Mar. 4, 2011) (dismissing complaint due to agency's misconduct that

resulted in prejudice to defendant's rights).

H. The Region's Issuance of a Complaint Alleging Mutually Exclusive Theories
Violates Fresh & Easy's Constitutional Right of Due Process

Fundamental principles of due process also require dismissal, as the Revised

Consolidated Complaint fails to provide fair notice to Fresh & Easy of the allegations 'It MUSt

defend at the hearing. As a general rule, notice and an opportunity for a hearing are essen-tial to

due process in proceedings of an admin.1strative character affecting a person's liberty or property,

where the agency performs adjudicatory functions, acts in a judicial or quasi-JudicIal, capacity, or

takes action on the basis. of adjudicative facts. See, e g,, Kwong Hai Chevv v. Colding, 344 U.S.

590 (1953). Gonzales v. US,, 348 U.S. 407 (1955)., The natice must be adequate and reasonably

calculated to inform the parties of administrative proceedings which may directly and adversely

affect their legally protected interests, the claims of opposing parties. and the issues in

controversy. See, e.g- Huntley v. Vorth (7arolina Start-, Bd. of E-d., 493 F.2d 1016 (4th Cir.

1974); Intercontinental Industries, Inc. v. American Stock Fxchange, 452 F.Id 935 (5th Cir.

1971).

Fundamental to our legal system 's the requirement that, before a judgment or

enforceable order 's entered against. a person, same form of pleading, giving notice of the

charges, must be served upon that person. Unfair labor practice proceedings are no exception to

that rule." NLRB v H.P Townsend lvffg. Co., 10 1 F.3d 292, 294 (2nd Cir. 1996). "Due process
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requires that persons charged with unlawful conduct be given prior notice of the charges and an

opportunity to be heard in defense before the government can take enforcement action." Soule

Glass & Glazing Co. v. NIRB, 652 F.2d 1055, 1073 (Ist Cir. 1981), abrogated on other grounds,

.VLRB %,. Curtin.Alaiheson Scienfific Inc., 494 U.S. 7751, 786 n.7 (1990).

It is absolutely critical for the Complaint in an unfair labor practice case to provide fair

'.notice of the charges and of a hearing to determine them." H.P Tovvnsend JVfg. Co., 101 F.3d

at 294 (citations omitted). That notice "must inform the respondent of the acts forming the basis

of the complaint.- Id. (quoting Pergameni United Sales. Inc. v. A1RB, 920 F.2d 130, 135 (2d

Cir. 1990)). Further, the Administrative Procedure Act provides that "(p)ersons entitled to notice

of an agency hearing shalt be timely informed of ...the matters of fact and law asserted."

5 U.S.C. § 554(b)(3).

A NLRB complaint, "much like a pleading in a proceeding before a court, is designed to

notify the adverse party of the claims that are to be adjudicated so that he may prepare his case,

and to set a standard of relevance which shall govern the proceedings at the hearing." HP.

Totvnsend Vfg. Co., 101 F.3d at 295 (quoting Douds v. M17 Longshoreinen' Ass'n. 1-41 F.2d

278, 283 (2nd Cir. 1957)). The "(f)ailurc to clearly define the issues and advise an employer

charged with a violation ... of the specific complaint he must meet and provide a full hearing

upon the issue presented is ... to. deny procedural due process of law." Soule Glass & Glazinjiz

Co., 652 F.2d at 1074 (quotingJC Penney Co. v. NLRB, 384 F.2d 479, 483 (10th Cir. 1967)).

In the instant matter, the ULP charges underlying the Revised Consolidated Complaint

allege two mutually exclusive theories of a violation. The charge in Case No. 3 1 -CA-077074

appears to allege. that Fresh & Easy's application of Tesco's Code of Business Conduct violates

the Act. That allegation, however, is contradicted directly by the charge in Case No. 31-CA-
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0807314, which alleges that it is Fresh & Easy's own Code of Business Conduct that violates the

Act. Cleafly. these two, allegations are mutually exclusive, as both policies cannot a ply. If the

General Counsel, who is the "master of the complaint and controls the theory of the case",

Finclxrg Packing CV, 349 N.L.R.B. 294, 1496 (2007), cannot determine which of the two

connicting theories applies, Fresh & Easy obviously could not have fair notice ofthe allegations

it must defend against.

Notably, the ambiguous remedy sought by the Region in the Revised Consolidated

Complaint highlights the due process concerns raised by the Region's failum to identify the

theor-y- it intends to argue at trial. The Revised Consolidated Complaint seeks an. Order requiring

Fresh & Easy to rescind the allegedly unlawful policy, yet it fails to identify whether it is Tesco's

policy or Fresh & Easy's policy that is at issue. As a result, it is unclear whether the Region is

seeking an order requiring Tesco to rescind its policy, an order requiring Fresh & Easy to rescind

Tcsco's policy, or an order requiring Fresh & Easy to rescind its own policy.

The substantial confusion created bv the proposed remedy illustrates the significance of

the due process issues presented here. If the Tesco policy is at issue, Fresh & Easy, the only

respondent in this case, has no power to rescind or otherwise address that policy. Such a

complaint v6ould be subject to immediate dismissal because any order would be an

impermissible extra- ter-ri tonal application of the Act. Indeed, it was for this very reason that the

Region dismissed the underlying charge against Tesco. noting that "[nlo evidence was presented

that Tesco itself is engaged in any commerce in the United States." (See Exhibit K..)

If it is the Fresh & Easy policy that is at issue, then the request for recession is pol 11-tiess.

As the Region well knows, yet failed to include in its Revised Consolldatcd Complaint,' Fresh &

Easy already has rescinded its version of the policy at issue in Case No. 31 -CA-090734.

9



In sum, by issuing the Revised Consolidated Complaint without providing a single,

coherent thcory of a violation, the Re,,ion has acted in a manner that fails to satisfy minimal due

process guarantees. Under such circumstances, the Board should dismiss the Revised

Consolidated Complaint in full. See, eg., Pure Cheat Corp., 192 N.L.R.B 681 682 (1971).

C. The Revised Consolidated Complaint Fails to State a Claim Upon Which
Relief Can be Granted

Dismissal also is appropriate because the allegations in the Revised Consolidated

Complaint themselves are substantively deficient. The Revised ConsoLidated Complaint afleges

that Fresh & Easy has maintained a rule requiring employees to "I k jeep customer and employee

information secure" and use such information "fairly, lawfully and only for the purpose for

which it was obtainedl..1" See Revised Consolidated Complaint at 5. The Revised

Consolidated Complaint also alleges that this policy interferes with employees' Section 7 rights.

See id. at 6.

Conspicuously absent from the Revised Consolidated Complaint, however, is any

allegation that Fresh & Easy disseminated or otherwise published this policy to its employees, or

that any employees are even aware of this policy- Without pleading these essential facts, the

allegations in the Revised Consolidated Complaint do not establish a v iolation of Section,

See Loparex, LLC. 353 N.L.R.B. 1224, 1227, 1233 fn. 13 (2009) (complaint allegation that

employer's work rule \ lolated Section 8(a)(1) dismissed because evidence did not show that rule

was published tG employees); St. Francis Hotel, 260 N.L.R.B. 1259, 1260-61 (1992) (same). As

a result of' the Region's failure to plead necessary and indispensable facts. the Revised

Consolidated Complaint should be dismissed.

111. CONCLUSION
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I"or the foregoing reasons, the Revised Consolidated Complaint should be dismissed in its

entiretv.

Respectfully Submitted.

J46slepi A. TurzI
Jamie Korm
DLA Piper LLP (US)
500 8th Street, NW
Washington, DC 20004

Counsi I for Fresh &- Easy Neighborhood Nfar4t,
Inc.
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CERTIFICATE OF SERVICE

I hereby certify that, on this I'day of November 2012, a copy of the foregoing Motion to

Dismiss Consolidated Complaint was tiled elearoncally and sent via overnight delivery to the

following:

Brian Gee, Acting Regional Director
National Labor Relations Board
Region 31
11150 W. Olympic Boutevard, Suite 700
Los Angeles, CA 90064

David A. Rosenfeld,
Weinberg Roger & Rosenfeld PC
100 1 Marina Village Parkwa, , Ste. 200
Alameda, CA 94501-1092

An Employee of DLA Pi er I.,],P (US)

Date:
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
REGION 31
1115,0 W OLYMPIC BLVD Agency Website. www.nirb.gov

(310)235-7351STE 700 
Telephone.LOS ANGELES, CA 90064-1825 Fax., (310)235-7420

March 27, 2012

PHILLIP MASON
FRESH & EASY NEIGHBORHOOD MARKET
2120 PARK PL, STE 200
EL SEGUNDO, CA 90245-4741

PHILIP CLARKE
TFSCO, PLC
NEW TESCO HOUSE,
DELAMARE ROAD
CHESHNUT, HERTFORDSHIRE
ENLAND EN8 9SL
UNITED KINGDOM

Re: Tesco, pic New Tesco House/Fresh &
Easy Neighborhood Market

Case 3 1 -CA-077074

Dear Mr. Mason and Mr. Clarke:

Enclosed is a copy of a charge that has been filed in this case. This letter tells You how to
contact the Board agent who will be investigating the charge, explains your right to be
represented, discusses presenting your evidence, and provides a brief explanation of our
procedures, including how to submit documents to the NLRB.

Investigator: nis charge is being investigated by Field Attorney JOHN A. RUBIN
whose telephone nw-nber is (310)235-7632. If this Board agent is not available, you may
contact Supervisory Field Attorney JOANNA SILVERMAN whose telephone number is
(310)235-7459.

Ri&,t to Representati n: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701,
Notice of Appearance. This form is available on our website, www.nlrb.gov, or from an NLRB
office upon your request.

If you are contacted by someone about representing you in this case, please be assured
that no organization or person seeking your business has any "inside knowledge" or favored
relationship with the National Labor Relations Board. Their knowledge regarding this
proceeding was only obtained through access to information that must be made available.to any
member of the public under the Freedom of Information Act.

Eresentation of Your E vidence: We seek prompt resolutions of labor disputes.
Therefore, I urge you or your representative to submit a complete written account of the facts



Tesco, plc New Tesco'House/Fresh & -2. March 27, 2012
Easy Neighborhood Market

Case 3 1 -CA-077074

and a statement of your position with respect to the allegations set forth in the charge as soon as
possible. If the Board agent later asks for more evidence, I strongly urge you or your
representative to cooperate fully by promptly presenting all evidence releva ' nt to the
investigation. In this way, the case can be fully investigated more quickly.

Full and complete cooperation includes providing witnesses to give sworn affidavits to a
Board agent, and providing all relevant documentary evidence requested by the Board agent.
Sending us your written account of the facts and a statement of your position is not enough to be
considered full and complete cooperation. A refusal to fully cooperate during the investigation
might cause a case to be litigated unnecessarily.

In addition, either you or your representative must complete the enclosed Commerce
Questionnaire to enable us to determine whether the NLRB hasjurisdiction over this dispute. If
you recently submitted this information in another case, or if you need assistance completing the
form, please contact the Board agent.

We will not honor any request to place limitations on our use of position statements or
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records
Act. Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at
any hearing before an administrative law judge, We are also required by the Federal Records
Act to keep copies of documents gathered in our investigation for some years after a case closes.
Further, the Freedom of Information Act may require that we disclose such records in closed
cases upon request, unless there is an applicable exemption. Examples of those exemptions are
those that protect confidential financial information or personal privacy interests.

Procedures: We strongly urge everyone to submit all documents and other materials
(except unfair labor practice charges and representation pietitions) by E-Filing (not e-mailing)
through our website, wwwArb.1zov. However, the Agency will continue to accept timely filed
paper documents. Please include the case name and number indicated above on all your
correspond,-nce regarding the charge.

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website, w-vw. nlrb. gov or from an NLRB
office upon your request. NLRB Form 4541 offers information that is helpful to parties involved
in an investication of an unfair labor practice charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.

Very truly yours,

UwPaw R966

Mori Parn Rubin
Acting Regional Director

Enclosures:
1. Copy of Charge
2. Commerce Questionnaire
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AUA!UWFNT TO UNVAJR LABOR PgAg[TCE _CQ&RQK

a. Employer TZSCO, pic

New Tesco House,

Delamore Road

Cheshntx( Hertford3hfre

Englued MS 9-SL

United Kwgdow

b. Tole.phone NunibuT. +44-1992-632222

c. Emplcycr Representative: Fbilip Clarke

a. Dnplover: Fresh & Easy Neighborhood Market

2120 Park Plate, Suite 200

El Segundo, CA 90245

b. Ttlepl)onc Num er: (310)341-1200

f Fax Number: (310)141-1501

c. Employer Reprcsentativc: Phillip Masao

/65906
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Revised U21/2011 NATIONAL LABOR RELATIONS BOARD

QUESTIONNAIRE ON COMMERCE INFORMATION
ase read cairefuliv, answer all aRL#Sable items and return to the NILRB Office. If additional space Is L&WIred, p!ease add a p d lden#!Y Item nuirtier.

CASE NUMBER

Tesco, le New Tesco House/Fresh & Neigborhood Market 31-CA-077074

CORPORATION LLC I I LLP PARTNERSlITP I SOLE PROPIRIPTORSHIP I 01114ER (Specify

A-
A. STATE OF INCORPORAT16IT-118 NAME, ADDRESS, AND RPLAWNSHIP (e g, parem, sub.othary) OF ALL RELATED EN11TIES

OR YORNIATION

RS'

V '4

7 ..... .

A, Total B. At the address involved in (his inatter.

9?1'1 TRIWINE Moll" T W0;77777 7';L'; '

A. Did you provide services va ued in excess of$50.000 directly to customers outsidc your State? If no, indicate actual value.

S
B Ifyou answered no to9A. did you provide services valued in excess of'S50,000 to customers in your State who purchased goods

valued in excess of$50,000 from dirttly outside your Stale? Ifno, indicate the value of any such services you provided.
$

C Ifyou answered no to 9A and 9B, did you provide services valued in cx=;s of $50,000 to public ulititics, transit systems ,newspapers, health care institutions, broadcasting stations, commercial buildings, educational institutions, or retail concerns? if
1,ess than $50,000, indictile: amount. $

D. Did you sell goods valued in excess of$50,000 directly to customers located outside your State? If less than $50,U00, indicate
amount. $

E. 1fyou answered no to 9D, did you sell goodsvalued in excess of$50,000 directly to customers located inside your State who
purchased other goods valued in excess of$50,000 from directly outside your State? If less than $50,000, indicate amount.
$

F. Did you purchase and receive goods valued in excess of$50,000 from dirmly outside your State? If less than $50,OK indicate
amount. S

G. Did you purchase and receive goods vedued in excess of$50,000 from enterprises who received the goods directly from points
outside your State? If less than $50,000, indicate amotint. S

K. Gross Revenues from all sales or performance ofscrvices (Check the hwgest amount)!
JIS100,000 [1$250,000 LJ$500,000 JIS1,00D,000ormore Ifless than S100,000, indicate amount.

L Did you begin operations w1thin the last 12 months? Ifycs, specify date:

'ft I tjQR

YF S NO (Ifyes, norne and address ofassaclation or group)-

;11'. RE'11W QIVALI 'TION u7
NAYE _rTITLE F-MAIL ADDRESS FEI NUMBER

F-'

NAIM 111 1,V (T)ix or Prim) SIONATURE E-MAIL ADURESS,

PRIVACY ACT STATEMENT

Soildtaflon ofthe infounattwon this form is authorized by it* Naftml LaWlkiWagons Act(NLRA). 29 U.SX. § 151 el seq. The principal use of the inforrnation is to assist the Natlorial Labw Relations

Soird (NLRB) In processtog representation "or unfair Libor practice proceeclings and related proceedings or Iftigabori The toulne uses for the information are fulty set forth rt lhe Federal Regiver,

71 Fed Reg 7494243 (Dec. 13,2006) The NLRB vAR further explain these uses upon request. Disclosute of this lafortnabon to the NLREI Is voluntary Ho-oveyer. faikae lo sWq ft Information mzt

Lg ney? NLRBIoref6 kp ss an Iurlllher a refv Eetatfw or unfair I&*,F4WLCe case o(Rxy muse ft NUIS to isswe you asubpoena and seak onfarcenwrit of ft suMna In federal coun.
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United States Government

NATIONAL LABOR RELATIONS BOARD

Region 31

I I 150 W. Olympic Blvd., Suite 700 Telephone (310) 235-7351
Facsimile: (310) 235-7420

Los Angeles, CA 90064-1824

April 19, 2012

VIA EM,4 IL

EMAIL: joe.turzi:@d.lapiper.com

Joe Turzi

DLA Piper LLP

500 8'h Street NW

Washington, DC 20004

Re: Tesco, p1ciVew Tewo HouseFresh &
EasyNeighborhood Market

Cases: 3 1 -CA-77074

Dear Mr. Turzi:

As you know, the above-referenced charge filed by United Food and Commercial
Workers International Union ("Charging Party" or the "Union") has been assigned to me

for investigation. Based on our conversation, I understand that you represent only Fresh

and Easy Neighborhood Market in this matter, and not Tesco.. pIc New Tesco House. The

purpose of this letter is to afford Fresh and Easy Neighborhood Market ("Employer" or

"Fresh and Easy") an opportunity to fully cooperate %Nith the Region in the investigation

of the above-captioned charge. "Full cooperation" includes 1) making individuals
available, to me so that I can take swom affidavits, 2) presenting copies of documentation
pertinent to the allegations, 3) providing a detailed position statement, including citations
to relevant Board law, and 4) providing anything additional, which you believe will assist
the Region in making a decision on the charges.

The Charging Party's evidence suggests apritnafacie case.

1. Allegatio : The Union alleges that the Employer has maintained unlawful I-Liles

in its Code of Business Conduct, which is available from Tesco's website at
htt I): /Avww. tescon] c.com/medial 1262 '-")/code of business conduct.nd The
Union asserts that Tesco is a multi-national British Corporation which operates a

wholly-owned subsidiary known as Fresh and Easy Neighborhood Market which
operates in the Ulnited States. The Charging Party asserts the following provisions

of the Code of Business Conduct are unlawful:



a. (Page 17): With regard to the IT rule, the Union alleges that it Is
unlawfully overbroad because it prohibits use of "company resources,"
including "telephone, email and internet access for personal activities."

b. (Page 18): With regard to the rule that states -keep custorn, er and
employee information secure. Information must be used fairly, lawfully
and only for the purpose for which it was obtained," the Union asserts that
to the extent that this rule states that -employee information" must be held
"secure." and used "only for purposes for it was obtained," it is unlawfully
overbroad.

c. (Page 21): With regard to the Unacceptable behavior rule. insofar as it
prohibits spreading "malicious rumors," is alleged to be unlawfully
overbroad.

Requested Evidence:

Please address the following items and provide evidence regarding thern, in addition to
all other evidence you wish to present in connection with lite above allegation.

I . A copy of the Code of Business Conduct.
Whether the Code of Business Conduct has been d'sseminated, maintained,
distributed, accessed and/or enforced among any Fresh and Easy Neighborhood
Market employees, and/or whether any Fre;h and Easy Neighborhood employees
have ever been directed to the Code o Business Conduct.

3. The relationship between Tescoand Fresh and Easy Neighborhood Market,
including regarding control of labor relations.

4. Whether the Code of Business Conduct applies to employees of Fresh and Easy
Neighborhood Market.

Board Affidavits: In connection with the foregoing, I am requesting, by this letter, to take
an affidavit from any witnesses that you might wish to make available and who have
knowledge of the allegations raised by the above-noted charges. Pleasg contact me
immediateIr it) schedule ),,our witnesses. With respect to any witnesses that you wish to
submit for affidavits, please provide me with their names and the times that they are
available to testifv no later than Mondav. April 23. 2012, Ifyou choose not to fully
cooperate by making witnesses available to me for affidavits, you should provide me with
sworn declarations establishing any facts you assert in your statement of position.

Date for Submitting, Fvidence: In order to resolve this matter as expeditiously as
possible, you must present all of your evidence in this matter by Thursday, April 26,
2012. If I have not received all your evidence by that time. a recommendation as to the
merits of the case may be made in this matter based upon the evidence in the files.

Please contact me by telephone at (310) 235-7632 or e-mail at iohn.rubin!iinlrb. ggv if
you have further questions, concerns or wish to discuss these matters further. Thank you
ibr your anticipated cooperation.



Very truly yours,

/s/ John Rubin

John Rubin
Field Attorney
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From: Turzi, Joseph fmailto:Joe.TurziC&dlapiver.comI
Sent: Thursday, April 26, 2012 3:44 PM
To: Rubin, John A.
Subject: RE: Tesco, pic New Tesco, House/Fresh & Easy Market, Case 31-CA-07704

Dear Mr. Rubin.

I have reviewed your letter relating to the above referenced charge.

As I understand the UFCW's charge, the charge relates to a policy of Tesco PLC, a UK company that does not operate in
the United States. As best I can tell from your letter, no evidence has been produced by the UFCW that the policy applies
outside of Tesco or the UK

Although the UFCW has not even alleged that the Tesco policy applies to my client, Fresh & Easy, you have requested,
extensive information from my client regarding vadous issues, Quite frankly, I fad to see the purpose of imposing such a
burden on my client Even the allegations fail to come close to establishing any possible violation of the Act

Given that no violation or even potential violation of the Act has been alleged, I do not see the need to provide any
evidence or argument.

Best Regards,

Joe Turzi

From: Rubin, John A. fmailtojohn.Rubin na n(rb.gov
Sent: Thursday, April 19, 2012 3:51 PM
To: Turzi, Joseph
Subject: Tesco, plc New Tesco House/Fresh & Easy Market, Case 31-CA-07704

John Rubin

Field Attorney

National Labor Relations Board

11150 West Olympic Boutevard, Suite 700

Los Angeles, CA 90064

Main Line: (310) 235-7351

Direct Dial. (310) 235-7632

Fax: (310) 235-7420, attn: John Rubin
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From: Rubin, John A. Cmailto:Johna.RR dlnlr v
Sent: Tuesday, May 01, 2012 8:49 PM
To: Turzi, Joseph
Subject: RE: Tesco, pic New Tesco House/Fresh & Easy Market, Case 31-CA-07704

Mr. Turzi:

Thanks for your response. I'd like to point out that Fresh and Easy maintains its own Code of
Conduct, which can be accessed at the following link:
freshandeasy.com/Content/pdfs/CodeConduct-08201.0.pdf. This Code of Conduct contains
identical provisions as that which I described in my April 19 letter to you. I have quoted them
below, using Fresh and Easy's Code of Conduct page references. As you will note, the language
of these provisions is identical to that found in Tesco's Code of Business Conduct.

Malicious Rumors (Pagel 9
Spread malicious rumors or use
company resources to transmit
communications that might be
considered derogatory, defamatory,
harassing, pornographic or
otherwise offensive

Employee Information (Page I
Keep customer and employee
information secure. Information
must be used fairly, lawfully and
only for the purpose for which it
was obtained

Company Resources (Page 15)
Misuse company resources, including
telephone, email and Internet access,
for personal activities

Although you have declined to provide a position statement and evidence in this case, I would
like to offer you another opportunity to do so, in order that this investigation be informed by the
benefit of your input. Accordingly, please provide a position statement and evidence requested
in my April 19 letter by the close of business Friday, May 4.

1



I would also like you to explain why the language in Fresh and Easy's Code of Conduct in the
above respects is identical to that 4Tesco's Code of Conduct. Is this a coincidence?

Please also address the issue of whether and to what extent Fresh and Easy and Tesco share
common control of labor relations and human resources.

From: Turzi, Joseph fmailto:Joe-Turzir,&dlapipgr.comI
Sent: Thursday, April 26, 2012 3:44 PM
To: Rubin, John A.
Subject: RE: Tesco, plc New Tesco Ffouse/Fresh & Easy Market, Case 31-CA-07704

Dear Mr. Rubin-

I have reviewed your letter relating to the above referenced charge-

As I understand the UFCW's charge, the charge relates to a policy of Tesco PLC, a UK company that does not operate in
the United States. As best I can tell from your letter, no evidence has been produced by the UFCW that the policy applies
outside of Tesco or the UK

Although the UFCW has not even alleged that the Tesco policy applies to my client, Fresh & Easy, you have requested
extensive information from my client regarding various issues. Quite frankly, I fail to see the purpose of imposing such a
burden on my ciient. Even the allegations fail to come close to establishing any possible violation of the Act.

Given that no violation or even potential violation of the Act has been alleged, I do not see the need to provide any
evidence or argument

Best Regards.

Joe Turzi

From: Rubin, John A. (mailto;John.Rubjn.OdnlEb.gpv
Sent: Thursday, April 19, 2012 3:51 PM
To: Turzi, Joseph
Subject: Tesco, pic New Tesco House/Fresh & Easy Market, Case 31-CA-07704

John Rubin

Field Attorney

National. Labor Relations Board

11150 West Olympic Boulevard, Suite 700

Los Angeles, CA 90064

Main Line: (310) 235-7351

Direct Dial: (310) 235-7632

Fax: (310) 235-7420, attn: John Rubin

This eMad may contain confidentiat and PrNileged matenat for the sole use of the

2



intended recipient(s) Any review, use, distribution or disclosure by others is strictly
prohibited If you are not the intended recipient (or authorized to receive for the
recipient), please contact the sender by reply email and delete all copies of this
message.
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From: Turzi, Joseph rmailto:3oe.Turzi Coid la piper. corn
Sent: Thursday, May 03, 2012 4:50 PM
To: Rubin, John A.
Subject: RE: Tesco, pic New Tesco House/Fresh & Easy Market, Case 31-CA-07704

Dear Mr. Rubin-

Thank you for this additional information.

Unfortunately, I no longer understand what issues it is that you seek to address The charge, as I understand it, alleges
that Tesco's policy somehow constitutes a violation by Fresh & Easy In the e-mail below, you appear to suggest that the
violation is based on Fresh & Easy's poficy, even though there is no charge to that affect. Clearly, the two allegations are
mutually exclusive, both policies cannot apply

Absent a clear charge, I fear that there is nothing to which my client can respond In fact, asking my client to address
these mutually exclusive theories appears to raise some serious and fundamental due process issues.

Finally, it appears to me that the charging party was aware of the Fresh & Easy policy, but nonetheless alleged that the
Tesco policy applied. I am curious as to why the original charge does not constitute a willful, false statement subject to
sanctions under 18 U S C_ Section 1001

Best regards,

Joe Turzi

From: Rubin, John A. mailto:John. Rubin Qn lrb. ovj
Sent: Tuesday, May 01, 2012 8:49 PM
To: Turzi, Joseph
Subject: RE: Tesco, plc New Tesco House/Fresh & Easy Market, Case 31-CA-07704

Mr. Turzi:

Thanks for your response. I'd like to point out that Fresh and Easy maintains its own
Code of Conduct, which can be accessed at the following link:
freshandeasy.com/Content/pdfsi'CodeConduct - 08201 O.pdf. This Code of Conduct
contains identical provisions as that wh:ich I described in my April 19 letter to you. I have
quoted them below, using Fresh and Easy's Code of Conduct page references. As you
will note, the language of these provisions is identical to that found in Tesco's Code of
Business Conduct.

Malicious Rumors (Pagre 12)
Spread malicious rumors or use
company resources to transmit



communications that might be
considered derogatory, defamatory,
harassing, pornographic or
otherwise offensive

Employee Information (Page 16)
Keep customer and employee
information secure. Information
must be used fairly, lawfully and
only for the purpose for which it
was obtained

Company Resources (Page j5j
Misuse company resources, including
telephone, email and Internet access,
for personal activities

Although you have declined to provide a position statement and evidence in this case, I
would like to offer you another opportunity to do so, in order that this investigation be
informed by the benefit of your input. Accordingly, please provide a position statement
and evidence requested in my April 19 letter by the close of business Friday. May 4.

1 would also like you to explain why the language in Fresh and Easy's Code of Conduct
in the above respects is identical to that of Tesco's Code of Conduct. Is this a
coincidence?

Please also address the issue of whether and to what extent Fresh and Easy and Tesco
share common control of labor relations and human resources.

From: Turzi, Joseph rmailto:Joe.Turzif&dlapipgrcom I
Sent: Thursday, April 26, 2012 3:44 PM
To: Rubin, John A.
Subject: RE; Tesco, plc New Tesco House/Fresh & Easy Market Case 31-CA-07704

Dear Mr Rubin:

I have reviewed your letter relating to the above referenced charge.

As I understand the UFCW's charge, the charge relates to a policy of Tesco PLC, a UK company that does not
operate in the United States. As best I can tell from your letter, no evidence has been produced by the UFCW
that the policy applies outside of Tesco or the UK.

Although the UFCW has not even alleged that the Tesco policy applies to my client, Fresh & Easy, you have
requested extensive information from my client regarding various issues. Quite frankly, I fail to see the purpose of
imposing such a burden on my client. Even the allegations fail to come close to establishing any possible
violation of the Act.

2



Given that no violation or even potential violation of the Act has been alleged, I do not see the need. to provide
any evidence or argument.

Best Regards,

Joe Turzi

From: Rubin, John A. fma.ilto:ohn.Rubin,enirb..gov.1
Sent: Thursday, April: 19, 2012 3:51 PM
To: Turzi, Joseph
Subject: Tesco, pic New Tesco House/Fresh & Easy Market, Case 31-CA-07704

John Rubin

Field Attorney

National Labor Relations Board

11150 West Olympic Boulevard, Suite 700

Los Angeles, CA 90064

Main Line: (310) 235-7351

Direct Dial: (310) 235-7632

Fax: (310) 235-7420, attn: John Rubin

This email may contain confidential and prMleged material for the sole use of the
intended recipient(s) Any review, use. distribution or disclosure by others is strictly
prohibited If you are not the intended recipient (or authorized to recerve for the
recipieM) please contact the sender by reply email and dewe all copies of this
message
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From: Rubin, John A. [ma to-Johrv.RubinL-cpn1rb.qQv1
Sent: Thursday, May 03, 2012 8:00 PIVI
To: Turzi, Joseph
SubjecL- RE: Tesco, pIc New Tesco House/Fresh & Easy Market, Case 31-CA-07704

Mr Turzi-

The charge names both "Fresh & Easy Neighborhood Market" and 7ESCO, p1c" as Charged Parties in the above-
captioned case (Please see that Attachment to the Charge,) Further, the charge alleges, "within the last six months, the
above-named employers have maintained unlawful rules in their "Code of Business Conduct" which interfered wAh rights
guaranteed by Section 7 of the Act" (emphasis added),

Again. I am, requesting that you provide a response so the investigation may be informed by the benefit of your input.
Thank you.

From: Turzi, Joseph I il tQjpg-lu rzi. Wla gi Der. cgml
Sent: Thursday, May 03, 2012 4:50 PM
To: Rubin, John A.
Subject: RE: Tesco, pic New Tesco House/Fresh & Easy Market, Case 31-CA-07704

Dear Mr. Rubin:

Thank you for this additional information

Unfortunately, I no longer understand what issues it is that you seek to address The charge, as I understand' it. alleges
that Tesco's policy somehow constitutes a violation by Fresh & Easy. In the e-mail below, you appear to suggest that the
violation is based on Fresh & Easy's policy, even though there is no charge to that affect Clearly, the two allegations are
mutually exclusive, both policies cannot apply.

Absent a clear charge, I fear that there is nothing to which my client can respond. In fact, asking my client to address
these mutually exclusive theories appears to raise some serious and fundamental due process issues.

Finally, it appears to me that the charging party was aware of the Fresh & Easy policy, but nonetheless alleged that the
Tesco policy applied. I am curious as to why the original charge does not constitute a willful, false statement subject to
sanctions under 18 U.S C Section 1001.

Best regards.

Joe Turzi

From: Rubin, John A. fmailtojohnE & n' TjIrLgpy]
Sent, Tuesday, May 01, 2012 8:49 PM
To: Turzi, Joseph
Subject: RE: Tesco, pIc New Tesco House/Fresh &Easy Market, Case 3 1-CA-07704

Mr. Turzi:



Thanks for your response. I'd like to point out that Fresh and Easy maintains its own
Code of Conduct, which can be accessed at the following link:
freshandeasy.com/Content/pdfs/CodeConduct - OF,20 I O.pdf. This Code of Conduct
contains identical provisions as that which I described in my April 19 letter to you. I have
quoted them below, using Fresh and Easy's Code of Conduct page references. As you
will note, the language of these provisions is identical to that found in Tesco's Code of
Business Conduct.

Malicious Rumors (Page 19)
Spread malicious rumors or use
company resources to transmit
communications that might be
considered derogatory, defamatory,
harassing, pornographic or
otherwise offensive

Employee Information (Page 16)
Keep customer and employee
information secure. Information
must be used fairly, lawfully and
only for the purpose for which it
was obtained

Company Resources (Page 15
Misuse company resources, including
telephone, email and Internet access,
for personal activities

Although you have declined to provide a position statement and evidence in this case, I
would like to offer you another opportunity to do so, in order that this investigation be
informed by the benefit of your input. Accordingly, please provide a position statement
and evidence requested in my April 19jetter by the close of business Friday,, Mav 4.

1 would also like you to explain why the language in Fresh and Easy's Code of Conduct
in the above respects is identical to that of Tesco's Code of Conduct. Is this a
coincidence?

Please also address the issue of whether and to what extent Fresh and Easy and Tesco
share common control of labor relations and human resources.

From: Turzi, Joseph [mailto:Joe.Turzi@dlaPi r.Wnij
Sent: Thursday, April 26, 2012 3:44 PM

2



To: Rubin, John A.
Subject: RE: Tesco, plc New Tesco House/Fresh & Easy Market, Case 31-CA-07704

Dear Mr. Rubin.

I have reviewed your letter relating to the above referenced charge.

As I understand the UFCW's charge, the charge relates to a policy of Tesco PLC, a UK company that does not
operate in the United States As best I can tell from your letter, no evidence has been produced by the UFCW
that the policy applies outside of Tesco or the UK.

Although the UFCW has not even alleged that the Tesco policy applies to my client, Fresh & Easy, you have
requested extensive information from my client regarding various issues Quite frankly, I fail to see the purpose of
imposing such a burden on my client. Even the allegations fail to come close to establishing any possible
violation of the Act.

Given that no violation or even potential violation of the Act has been alleged , I do not see the need to provide
any evidence or argument.

Best Regards.

Joe Turzi

From: Rubin, John A. [mai1to:John.Rubin@nlrb.gov]
Sent: Thursday, April 19, 2.012 3:51 PM
To: Turzi, Joseph
Subject: Tesco, pic New Tesco House/Fresh, & Easy Market, Case 31-CA-07704

John Rubin

Field Attorney

National Labor Relations Board

11150 West Olympic Boulevard, Suite 700

Los Angeles, CA 90064

Main Line: (310) 235-7351

Direct Diat (310) 235-7632

Fax: (310) 235-7420, attn: John Rubin

This email may Contain Confidential and privileged material for the sole use of the
intended recipient(s). Any review, use, distribution or disclosure by others is stnetly,
prohibited. If you are not the intended recipierd (or authorized to receive for the
recipient), please Contact the sender by reply email and delete all copies of this
message,

r"! Iorln 4ncn wed his i mnd , i iy be and,/G.- I --gaJy privilnqer. a. I Is 1-all 5'e'll fo- I - S"'ir '-f M0
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
REGION 31
11150 W OLYMPIC BLVD Agency Website: www.nlrbgov
STE 700 Telephone: (310)235-7351
LOS ANGELES, CA 9U064-1825 Fax: (310)235-7420

May It, 2012

FRESH & EASY NEIG14BORHOOD MARKET
A'T-M: PHILLIP MASON,

EMPLOYER REPRESENTATIVE
2120 PARK PL., STE 200
EL SEGUNDO, CA 90245-4741

Re: Fresh & Easy Neighborhood Market
Case 3 1 -CA-080734

Dear Mr. Mason:

Enclosed is a copy of a charge that has been filed in this case. This letter tells you how to
contact the Board agent who will be investigating the charge, explains your right to be
represented, discusses presenting your evidence, and provides a brief explanation of our
procedures, including how to submit documents to the NLRB.

Investirzator: This charge is being investigated by Field Attorney MIGUEL A.
MANRIQUEZ whose telephone number is (310)235-7350. If this Board agent is not available,
you may contact Supervisory Field Attorney JOANNA SILVERMAN whose telephone number
is (310)235-7459.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701,
Notice of Appearance. This form is available on our website, www.nlrb.gov, or from an NLRB
office upon your request.

If you are contacted by someone about representing you in this case, please be assured
that no organization or person seeking your business has any "inside knowledge" or favored
relationship with the National Labor Relations Board. Their knowledge regarding this
proceeding was only obtained through access to information that must be- made available to any
member of the public under the Freedom of Information Act.

Presentation of Your Evidence: We seek prompt resolutions of labor disputes.
Therefore, I urge you or your representative to submit a complete written account of the facts
and a statement of your position with respect to the allegations set forth in the charge as soon as
possible. If the Board agent later asks for more evidence, I strongly urge you or your
representative to cooperate fully by promptly presenting all evidence relevant to the
investigation. In this way, the. case can be fully investigated more quickly.



Fresh & Easy Neigilborhood Market -2- May 11, 2012
Case 3 1 -CA-080734

Full and complete cooperation includes providing witnesses to give sworn affidavits to a
Board agent, and providing all relevant documentary evidence requested by the Board agent.
Sending us your written account of the facts and a statement of your position is not enough to be
considered full and complete cooperation, A refusal to fully cooperate during the investigation
might cause a case to be litigated unnecessarily.

In addition, either you or your representative must complete the enclosed Commerce
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute. If
you recently submitted this information in another case, or if you need assistance completing the
form, piease contact the Board agent.

We will not honor any request to place limitations on our use of position statements, or
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records
Act. Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of
FOIA, 5 U.S.C. See. 552(b)(4), and any material you submit may be introduced as evidence at
any hearing before an administrative law judge. We are also required by the Federal Records
Act to keep copies of documents gathered in our investigation for some years after a case closes.
Further, the Freedom of Information Act may require that we disclose such records in closed
cases upon request, unless there is, an applicable exemption. Examples of those exemptions are
those that protect confidential financial information or personal privacy interests.

Procedures: We strongly urge everyone to submit ail documents and other materials
(except unf-dr labor practice charges and representation petitions) by E-Filing (not e-mailing)
through our website, www.nlrb.gov. 1-lowever, the Agency will continue to accept timely filed
paper docw-nents. Please include the case mine and number indicated above on all your
correspondence regarding the charge.

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB
office upon your request. NLRB Form 4541 offers information that is helpful to parties involved
in an investigation of an unfair labor practice charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.

Very truly yours,

7; PamZO&4

Mori Pam Rubin
Acting Regional Director

Enclosures:
1. Copy of Charge
2. Commerce Questionnaire
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
REGION 31
11150 W. OLYNVIC BLVD Agency Website: www.illrb.gov
STE 700 Telephone.(310)235-7351
LOS ANGELES, CA 90064-1825 Fax: (310)235-7420

July 25, 2012

DAVID A. ROSENFELD, ATTORNEY AT LAW
WEINBERG, ROGER & ROSENFELD, P.C.
100 1 MARINA VILLAGE PARKWAY, SUITE 200
ALAMEDA, CA 94501

Re: Tesco, ple New Tesco House/Fresh &
Easy Neighborhood Market

Case 3 1 -CA-077074

Dear Mr. Rosenfeld:

We have carefully investigated and considered your charge that FRESH & EASY
NEIGHBORHOOD MARKET ("Fresh & Easy") and TESCO, PLC, NEW TESCO HOUSE
("Tesco") have violated the National Labor Relations Act.

Decision to Partially Dismiss: Based on the investigation, I have decided to dismiss the
above-referenced: charge with respect to Tesco, plc New Tesco House. Your charge alleges that
Tesco, ple New Tesco House ("Tesco") violated Section 8(a)(1) of the Act by maintaining
unlawful rules in its "Code of Conduct" which interfered with rights guaranteed by Section 7 of
the Act. The investigation failed to establish that Tesco is an employer engaged in commerce
within the meaning of Section 2(6) and (7) of the Act. For this reason, I have decided to dismiss
this portion of your charge because of the Board's lack oflurisdiction over Tesco. All other
portions of the charge remain outstanding.

Your Right to Appeal: You may appeal my decision to the General Counsel of the
National Labor Relations Board, through the Office of Appeals. If you appeal, you may use the
enclosed Appeal Form, which is also available at www.ntrb.gov. However, you are encouraged
to also submit a complete statement of the facts and reasons why you believe my decision to
dismiss your charge was incorrect.

Means of Filing: An appeal may be filed electronically, by mail, or by delivery service.
Filing an appeal electronically is preteff ed but not required. The appeal MAY NOT be filed by
fax, To file an appeal electronically, go to the Agency's website at www.nirb.gov, click on File
Case Documents, enter the NLRB Case Number, and follow the detailed instructions. To file an
appeal by mail or delivery service, address the appeal to the General Counsel at the National
Labor Relations Board, Attn: Office of Appeals, 1099 14th Street, N.W., Washington D.C.
20570-0001. Unless filed electronically, a copy of the appeal should also be. sent to me.
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Appeal Due Date: The appeal is due on August 8, 2012. If you file the appeal
electronically, we will consider it timely filed if you send the appeal together with any other
documents you want us to consider through the Agency's website so the transmission is
completed by no later than 11:59 p.m. Eastern Time on the due date. If you mail the appeal or
send it by a delivery service, it must be received by the Office of Appeals in Washington, D.C.
by the close of business at 5:00 p.m. Eastern Time or be postmarked or given to the delivery
service no later than August 7, 2012.

Extension of Time to File Appeal: Upon good cause shown, the General Counsel may
grant you an extension of time to file the appeal. A request for an "tension of time may be filed
electronically, by fax, by mail, or by delivery service. To file electronically, go to
wAwnlrbg.ov. click on File Case Documents, enter the NLRB Case Number and follow the
detailed instructions. The fax number is (202)273-4283. A request for an extension of time to
file an appeal must be received on or before August 8, 2012. A request for an extension of
time that is mailed or given to the delivery service and is postmarked or delivered to the service
before the appeal due date but received after the appeal due date will be rejected as untimely.
Unless filed electroi-dcally, a copy of any request for extension of time should be sent to me.

Confidentiality: We will not honor any claim of confidentiality or privilege or any
limitations on our use of appeaJ statements or supporting evidence beyond those prescribed by
the Federal Records Act and the Freedom of Information Act (FOIA). Thus, we may disclose an
appeal statement to a party upon request during the processing of the appeal. If the appeal is
successful, any statement or material submitted with the appeal may be introduced as evidence at
a hearing before an administrative lawjudge. Because the Federal Records Act requires us to
keep copies of case handling documents for some years after a case closes, we may be required
by the FOIA to disclose those documents absent an applicable exemption such as those that
protect confidential sources, commercial/financial information, or personal privacy interests.

Very truly yours,

Tom K. Chang
Acting Regional Director

Enclosure

cc GENERAL COUNSEL
OFFICE OF APPEALS
FRANKLIN COURT BUlLDrNG
NATIONAL LABOR RELATIONS BOARD
1099 1 e STREET, NW
WASHTNGTON, DC 20570
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PHILLIP MASON
FRESH & EASY NEIGHBORHOOD MARKET
2120 PARK PL, STE 200
EL SEGUNDO, CA 90245-4741

PHILIP CLARKE
TESCO, PLC, NEW TESCO HOUSE
DELAMARE ROAD
CHESHNUT, HERTFORDSHIRE
ENGLAND EN8 9SL
UNITED KINGDOM

UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION
3200 INLAND EMPIRE BLVD, STE 160
ONTARIO, CA 91764-5575

JOSEPH TURZI
DLA PIPER LLP
5008 Tll STREET, NW
WASHINGTON, DC 20004
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UNITED STATES GOVERNMENT

NATIONAL LABOR RELATIONS BOARD
OFFICE OF THE GENERAL COUNSEL

Washington, D.C. 20570

August 28, 2012

DAVID A. ROSENFELD, ATTORNEY AT LAW
WEINBERG ROGER & ROSENFELD
1001 MARINA VILLAGE PKWY STE 200
ALAMEDA, CA 94501-6430

Re: Tesco, plc New Tesco House/Fresh & Easy
Neighborhood Market
Case 3 1 -CA-077074

Dear Mr. Rosenfeld:

Your appeal from the Regional Director's refusal to issue complaint has been carefully
considered.. The appeal is denied substantially for the reasons in the Regional Director's letter of
July 25, 2012.

More specifically, the Region properly dismissed the allegation against Tesco itself as
that entity is a British company not shown to independently conduct business in the United
States. The NLRA does not apply where the United States lacks sovereignty or some measure of
control in the territory at issue. The Supreme Court has explained, "[elven though the NLRA
contain[s] broad language that refer[s] by its terms to foreign commerce, § 152(6), this Court
refused to find a congressional intent to apply the statute abroad because there was not 'any
specific language' in the Act reflecting congressional intent to do so." EEOC v. Arabian
American Oil Co., 499 U. S. 244, 248, 251-52 (199 1) (citing McCulloch v. Sociedad Nacionat de
Marineros de Honduras, 372 U.S. 10, 19 (1963)). No evidence was presented that Tesoo itself is
engaged in any commerce in the United States. Compare State Bank ofIndia v. IVLRB, 808 F.2d
526, 533 (7th Cir. 1986) ("In contrast to the foreign employ= of foreign crewmen ... the record
establishes that the State Bank (of India] is doing business in the United States and in fact has
made it clear that they intend to expand their market share in this country."). The fact that it is a
parent company for Fresh & Easy does not warrant a different conclusion. In this regard, your
reliance on Tesco PLC d1bla Fresh & Easy lVeighborhood Market, Inc., 358 NLRB No. 65
(June 25, 2012), was misplaced. In that case, the charge was filed against Tesco doing business
as Fresh & Easy, whereas in the instant matter the charge was framed seeking separate liability



Tesco, plc New Tesco House/Fresh & Easy
Neighborhood Market
Case 3 1 -CA-077074 -2

against Tesco. Accordingly, ffirther proceedings are unwarranted.

Sincerely,

Lafe E. Solomon
Acting General Counsel

By:

Yvonne T. Dixon, Director
Office of Appeals

cc: MORI PAM RUBIN, Regional Director TESCO, PLC, NEW TESCO HOUSE
NATIONAL LABOR RELATIONS DELAMARE. ROAD
BOARD CHESHNUT, HERTFORDSHIRE
11150 W OLYMPIC BLVD ENLAND EN8 9SL, CA 90064
STE 700
LOS ANGELES, CA 90064-1825

PHILLIP MASON UNITED FOOD & COMMERCIAL
FRESH & EASY NEIGHBORHOOD WORKERS INTERNATIONAL

MARKET UNION
2120 PARK PL STE 200 3200 INLAND ENVIRE BLVD STE 160
EL SEGUNDO, CA 90245-4741 ONTARIO, CA 91764-5575

mab
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Rep

:11 - ' UNITED STATES GOVERNMENT IAQ
:11 NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL Ir

Washington, D.C. 20570 
lox

September 21, 2012

DAVID A. ROSENFELD, ESQ
WEINBERG ROGER & ROSENFELD
100 1 MARINA VILLAGE PKWY
STE 200

AL.A"\4EDA, CA 94501-6430 
Ile-

Re: Tesco, pic New Tesco House/Fresh & Easy
Neighborhood Market
Case 3 1 -CA-077074

Dear Mr. Rosenfeld:

This is in reply to your letter of September 4, 2012. To the extent you argue that Tesco
employees are working in this country and therefore this Agency has jurisdiction over Tesco,
your argument is without merit. No probative evidence has been shown that such employees are
engaged independently on behalf of Tesco rather than such performance is in Tcsco's capacity as
the parent company of Fresh & Easy Neighborhood Market. Absent a showing that Tesco itself
is engaged in commerce in this country, there is no basis for a departure from our prior decision.
Accordingly, your motion is denied and this case remains closed.

Sincerely,

Lafe E. Solomon
Acting General Counsel

By:

Deborah Yaffe, Acting Director
Office of Appeals

cc: MORI PAM RUBIN PHILLIP MASON
REGIONAL DIRECTOR FRESH & EASY NEIGHBORHOOD
NATIONAL LABOR RELATIONS MARKET

BOARD 2120 PARK PL STE 200
11150 W OLYMPIC BLVD STE 700 EL SEGUNDO, CA 90245-4741
LOS ANGELES, CA 90064-1825



Tesco, pic New Tesco House/Fresh & Easy
NeighboThood Market
Case 3 1 -CA-077074 -2

TESCO, PLC, NEW TESCO HOUSE UNITED FOOD & COMMERCLAL
DELAMARE ROAD WORKERS INTERNATIONAL
ClIESHNUT, HERTFORDSHIRE "]ON
ENLAND ENS 9SL, CA 90064 3200 INLAND EMPIRE BLVD STE 160

ONTARIO, CA 91764-5575
mjb
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United States Govermuent

NATIONAL LABOR RELATIONS BOARD

RqoGn 31

11150 W. Olympic Blvd., Suite 700 Telephone: (310) 235-7350
Facsimile: (310) 235-7420

Los Angeles, CA 90064 wwwmlrb.gov

October 23, 2012

Sent via Reguiar Mail

Re: Fresh & Easy Neighborhood
Market (United Food and
Commercial Workers International
Union)
Case Nos. 31 -CA-077074 and 3 1 -
CA-080734

Dew Mr. Turzi and Mr. Rosenfeld:

The Consolidated Complaint and Notice of Hearing concerning the above-referenced
cases, which issued on October 22,2012, conWns vuious formatting errors. Please
disregard that complaint and see the attached corrected Order Consolidating Cases,
Consolidated Complaint and Notice of Hearing.

V fly youpe

an D.
c 9ling Regiional Dinector



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD MARKET Cases 31-CA-077074 and
and 31-CA-080734

UNITED FOOD AND COMMIERCLAL WORKERS
INTERNATIONAL UNION

ORDER CONSOLIDATING 9ASES, CONSOLIDATED

CONWLAINT AND NOTIa OF MAMFI

Purstiant to Section 102.33 of the Rules and Regulations of the National Labor Relations

Board (the Board) and to avoid unnecessary costs or delay, IT IS ORDERED THAT Case I I -

CA-077074 and Case 3 1 -CA-080734, which are based on charges filed by United Food and

Commercial Workers International Union (Union) against Fresh & Easy Neighborhood Market

(Respondent) are consolidated.

This Order Consolidating Cases, Consolidated Complaint and Notice of Hearing, which

is based on these charges, is issued pursuant to Section 10(b) of the National Labor Relations

Act, 29 U.S-C. § 15 1 et seq. (the Act) and Section 102.15 of the Board's Rules and Regulations,

and alleges Respondent has violated the Act as described below:

I . T"he cha:ges in the above cases. were fi I ed by the Union, as set forth in the

following table, and served upon the Respondent on the dates indicated:

,?,-&,No. Date Filed Dug Lexyed

3 1 -CA-077074 Mar. 15, 2012 Mar. 27, 2012

31-CA-090734 Ma-y 9, 2012 May 11, 2012



2. (a) At all material times, Responden has been a Delaware coqwration, and a

subsidiary of Tesco PLC, with an office and place of business located at 2120 Park Place, Suite

200, El Segundo, California6 and with facilities located, at various locations throughout Southern

Califoinia, and has been, operating retail grocery stores.

(b) In conducting its opera-tons during. the calendar year ending December 3 1,

2011, Respondent derived gross revenues in excess: of $500,000.

(c) During the period of time described above in paragraph 2(b), Respondent

purchased and received at its Southern California grocery stores products, goods, aad materials

valued in excess of $5,000 directly from points outside the State of California.

3. At all material times, Respondent has beert an employer engaged in commerce

within the meaning of Section 2(2), (6), and (7) of the Act.

4. At all. material time% the Union has been a labor organization within the meaning

of Section 2(5) of the Act,

5. At aJI material times, Respondent has maintained the following rule:

Keep customer and employee information secure. ffiformation must be used
fairly, lawfully and only for the purpose for which it was obtained.

6. By the conduct described above in paragraph 5, Respondent has been interfering

with, restraining, and coercing employees in the exercise of the rights guaranteed in Section 7 of

the Act in violation of Section 8(a)(1) of the Act

7. The unfair labor practices of Respondent described above affect commerce within

the meaning of Section 2(6) and (7) of the Act.

As part, of the remedy for the unfair labor practice alleged above in paragraphs 5 and 6,

the General Counsel seeks an, Order requiring that Respondent rescind the rule described above

2



in paragraph 5, notify all of its employees, electronically, that this has been done, and post the

remedial notice on its internet site.

ANSWER REQUME

Respondent is notified tha4 pursuant to Sections 102.20 and 102.21 of the Board's Rules

and Regulations, it must Me an answer to the consolidated complaint. The answer must be

received by this office on or before &_ember 6. 2012, or yostmarked on or befQr

November 5, 2012. Respondent should file an original and four copies of the answer with this

office and serve a copy of the answer on each of the other parties.

An answer may also: be filed electronically through the Agency's website. To file

electronically, go to ww.nLrb.gov click on File Case Documents, enter the NLRB Case

Number, and follow the detailed instructions. '11w responsibility for the receipt and usability of

the answer rests exclusively upon. the sender. Unless notification on the Agency's website

informs users that the Agency's E-Filing system is officially determined to be in technical failure

because it is unable to receive documents for a continuous period of more than 2 hours after

12:00 noon. (Eastem Time) on the due date for filing, a failure to timely file the answer will not

be excused on the basis that the transmission could not be accomplished because the Agency's

website was off-line or unavailable for some other reason. The Board's Rules and Regulations

require that an answer be signed by counsel or non-attomey representative for represented parties

or by the party if not represented. See Section 102.21. If the answer being filed ele=onically is a

pdf document containing. the required signature, no paper copies of the answer need to b e-

transmitted to the Regional Office, However, if the electronic version of an answer to a

complaint is not a pdf file containing the required signaturs, then the E-filing rules require that

such answer containing the required signature continue to be submitted to the Regional Office by

3



traditional means within three (3 business days after the date of electronic filing. Service of the

answer on each of the other parties must still be accomplished by means allowed under the

Board's Rules and Regulations. The answer may not be filed by facsimile tmnsmission. If no

answer is filed, or if an answer is filed untimely, the Board may find, pursuant to a Motion for

Default Judgment, that the allegations in the consolidated complaint are true..

NQUCE a HEARING

PLEASE TAKE NOTICE THAT on January 7.2,013, 1.-09 pm., at the National Labor

Relations Board, Region 3 1, 11150 W. Olympic Blvd., Suite 700, Los Angelm California, and

on consecutive days thereafter until concluded, a hearing will be conducted before an

administrative law judge of the National Labor Relations Board. At the hearing, Respondent and

any other party: to this protteding have the right to appear and present testimony regarding the

allegations in this consolidated complaint. The procedures to be followed at the hearing are

described in the attached Form NLRB-4668. The procedure to request a. postponement of the-

hearing is described in the attached Form N LRB-4 3 3 8.

Dated. at Los Angeles, California, this 2 day o Oct er 2012

Brian G Actin eonal, Director
NafiojL abor R tions Board, Region 31
11150 W. Olympic Boulevard, Suite 700
Los Angeles, CA 90064
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

FRESH & EASY NEIGHBORHOOD
MARKET

and Cases: 3 1-CA-077074
3 1 -CA-080734

UNITED FOOD AND COMMERCIAL WORKERS
INTERNATIONAL UNION

COUNSEL FOR THE ACTING GENERAL COUNSEL'S OPPOSITION TO
RESPONDENT'S MOTION TO DISMISS REVISED CONSOLIDATED

COMPLAINT,

Pursuant to § 102.24 of the Rules and Regulations of the National Labor Relations

Board ("the Board Rules and Regulations"), as amended, Counsel for the Acting General

Counsel hereby respectfully opposes the Motion to Dismiss Revised Consolidated

Complaint ("the Motion to Dismiss") filed by Fresh & Easy Neighborhood Market, Inc.

("the Respondent") on November 7, 2012.

On October 23, 2012, the Acting Regional Director for Region 31 of the National

Labor Relations Board issued an Order Consolidating Cases, Consolidated Complaint

and Notice of Hearing ("the Revised Consolidated Complairif )2 based upon unfair labor

practice charges in cases 3 1 -CA-077074 and 3 1 -CA-080734, filed by United Food and

Commercial Workers International Union. On November 6, 2012, Respondent tiled an

' This is the correct legal name of the Respondent.
2 The Consolidated Complaint incorrectly names the Respondent as Fresh & Easy Neighborhood Market. To the
extent that the Consolidated Complaint does not correctly reflect the name of the Respondent, Counsel for the
General Counsel will move to amend the Consolidated Complaint. This amendment will be minor in nature.

Joint Exhibit I (m)



Answer to the Revised Consolidated Complaint ("the Answer"). On November 7, 2012,

Respondent filed the Motion to Dismiss.

BACKGROUND OF CASES 31-CA-077074 and 31-CA-080734 AND
PARTIAL DISMISSAL

A. Investigation of Cases 31-CA-077074 and 31-CA-080734 and the
Respondent's Repeated Refusals to Provide a Position Statement and
Evidence

On March 15, 20121) 3 the charging party United Food and Commercial Workers

International Union ("the Union") filed an unfair labor practice charge against TESCO,

p1c, New Tesco House ("Tesco") and the Respondent in Case No. 3 1 -CA-077074 ("the

Initial Charge"). The Initial Charge alleges that Tesco and the Respondent "have

maintained unlawful rules in their 'Code of Business Conduct' which interfered with

rights guaranteed by Section 7 of the Act."

On April 19, the Region sent a letter, via e-mail, to the Respondent seeking

information in Case No. 3 1 -CA-077074. The letter asserted that the Union's evidence

suggested a primafacie case that the Respondent, a wholly-owned subsidiary of Tesco,

maintained unlawful rules in its Code of Business Conduct ("the Tesco Code"), which is

available from Tesco's website. The Region's April 19, e-mail and attached letter are

attached hereto as Exhibit 1.

On April 26, the Respondent sent an e-mail to the Region in response to the

Region's April 19 letter. The Respondent asserted that based on its understanding of the

Initial Charge, it relates only to a policy of Tesco, a company headquartered in the United

3 All dates in this Opposition to Respondent's Motion to Dismiss ("the Opposition7) occurred in 2012, unless
otherwise noted.
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Kingdom that does not operate in the United States. The Respondent contended that

based on its understanding of the April 19 letter, no evidence had been produced by the

Union that the Tesco Code applies outside of Tesco or the United Kingdom.

The Respondent maintained that the information requested by the Region in the

April 19 letter was extensive and imposed an unnecessary burden on the Respondent.

The Respondent asserted further that the allegations contained in the Initial Charge fail to

come close to establishing any possible violation of the National Labor Relations Act

("the Act"). Consequently, the Respondent refused to provide any evidence or argument

in support of its position .4 The Respondent's April 26, e-mail is attached hereto as

Exhibit 2, at pages 2-3.

On May 1, the Region sent an e-mail to the Respondent in response to the

Respondent's April 26 e-mail. The Region pointed out that the Respondent maintained

its own Code of Business Conduct ("the Fresh & Easy Code"), which could be accessed

on the Respondent's website. The Region explained further that the Fresh & Easy Code

contained three provisions with language identical to the language of three provisions in

the Tesco Code that were alleged to be unlawftil, which were described in the Region's

April 19 letter to the Respondent. For ease of reference, the Region quoted the three

relevant provisions from the Fresh & Easy Code in the May I e-mail.

Despite the Respondent's prior reftisal to provide a position statement and

evidence in this case, the Region offered the Respondent another opportunity to do so.

4 Additionally, in contemporaneous communications between the Region and Respondent's counsel, the

Respondent's counsel made numerous declarations that it was only representing the Respondent in this case and was

in no way serving as a representative of Tesco.
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Accordingly, the Region extended the Respondent's deadline to provide a position

statement and evidence from April 26 to May 4. The Region's May 1, e-mail is attached

hereto as Exhibit 2, at pages 1-2.

On May 3, at 4:50 pm, the Respondent sent an e-mail to the Region in response to

the Region's May I e-mail. The Respondent claimed that it no longer understood what

issues the Region sought to address. The Respondent maintained that it understood the

Initial Charge as alleging that the Tesco Code somehow constitutes a violation by the

Respondent. The Respondent then asserted that in its May I e-mail, the Region

suggested that the alleged violation is based on the Fresh & Easy Code. Furthermore, the

Respondent contended that these allegations are mutually exclusive and that both policies

cannot apply. The Respondent claimed that due to the absence of a clear charge, there

was nothing to which the Respondent could respond. The Respondent's May 3, e-mail is

attached hereto as Exhibit 2, at page 1.

On May 3, at 4:58 pm, the Region sent an e-mail to the Respondent in reply to the

Respondent's May 3, 4:50 pm e-mail. The Region explained that the Initial Charge

names both Tesco and the Respondent as employers. The Region explained further that

the Initial Charge alleges, "within the last six months, the above-named employers have

maintained unlawful rules in the 'Code of Business Conduct' which interfered with rights

guaranteed by Section 7 of the Act" (emphasis in original). Again, the Region requested

that the Respondent provide a response so the investigation may be informed by the

benefit of the Respondent's input. Nevertheless, the Respondent failed to provide any
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response to the Region's repeated requests to provide a position statement and evidence.

The Region's May 3, e-mail is attached hereto as Exhibit 3.

On May 9, the Union filed a ULP charge against the Respondent in Case No. 3 1 -

CA-080734 ("the Second Charge"). The basis of the Second Charge is identical to the

basis of the Initial Charge, i.e. "...the above-name employers have maintained unlawful

rules in their 'Code of Business Conduct' which interfered with rights guaranteed by

Section 7 of the Act." However, the Second Charge names only the Respondent as the

employer and does not include Tesco.

B. The Region's Partial Dismissal of the Initial Charge with Respect to
Tesco and Proper Service Upon Respondent Counsel

On July 25, the Acting Regional Director issued a dismissal letter partially

dismissing the Initial Charge with respect to Tesco because of the Board's lack of

jurisdiction over Tesco ("the Partial Dismissal"). All other portions of the Initial Charge

remain outstanding. The Partial Dismissal was also sent via regular mail to Respondent's

counsel of record. The Partial Dismissal is attached hereto as Exhibit 4. Respondent's

counsel of record is listed in the "cc" section of the Partial Dismissal. (Exhibit 4 at page

3.)

C. The Union's Appeal of the Partial Dismissal of the Initial Charge and
the Acting General Counsel's Appeal Denial

On August 1, the Region received via electronic filing a copy of a letter sent to the

Office of Appeals from the Union appealing the Partial Dismissal ("the Appeal"). The

Region was also listed in the "cc" section of the Appeal. No other names were listed in

-5-



the "cc" section of the Appeal. Thus, it appears that the Union did not serve a copy of the

Appeal upon the Respondent. The Appeal is attached hereto as Exhibit 5.

On August 28, the Region received a copy of a letter sent to the Union by the

Office of Appeals on behalf of the Acting General Counsel denying the Appeal ("the

Appeal Denial"). The Regional Director was listed in the "cc" section of the Appeal

Denial. However, the Offlce of Appeals neglected to include Respondent's counsel of

record in the "cc" section of the Appeal Denial. Thus, it appears that the Office of

Appeals did not serve a copy of the Appeal Denial upon the Respondent. The Appeal

Denial is attached hereto as Exhibit 6.

D. The Union's Motion for Reconsideration of the Appeal Denial and the
Acting General Counsel's Denial of the Motion for Reconsideration

On September 4, the Region received via electronic filing a copy of a letter sent to

the Office of Appeals from the Union moving it to reconsider the denial of its appeal

("the Motion for Reconsideration"). The Office of Appeals was the only addressee listed

on the Motion for Reconsideration and there was no "cc" section indicated. Thus, it

appears that the Union did not serve a copy of the Motion for Reconsideration upon the

Respondent. The Motion for Reconsideration is attached hereto as Exhibit 7.

On September 2 1, the Region received a copy of a letter sent to the Union by the

Office of Appeals on behalf of the Acting General Counsel denying the Motion for

Reconsideration ("the Reconsideration Denial"). The Regional Director was listed in the

66cc" section of the Reconsideration Denial. However, the Office of Appeals neglected to

include Respondent's counsel of record in the "cc" section of the Reconsideration Denial.
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Thus, it appears that the Office of Appeals did not serve a copy of the Reconsideration

Denial upon the Respondent. The Reconsideration Denial is attached hereto as Exhibit 8.

On October 4, Respondent counsel contacted the Region and requested copies of

the Partial Dismissal, Appeal Denial, and Reconsideration Denial. The following day,

October 5, by e-mail, the Region sent copies of the Partial Dismissal and Appeal Denial

to Respondent counsel, as requested. The Region's October 5, e-mail to Respondent and

attachments are attached hereto as Exhibit 9.

11. SETTLEMENT AGREEMENT ATTEMPT AND THE REGION'S
SIGNIFICANT CLARIFICATION OF THE ULP ALLEGATIONS

On October 1, the Region sent a pre-complaint informal settlement agreement

("the Settlement Agreement") to the Respondent. The Region informed the Respondent

that, if it agreed to the Settlement Agreement, it should provide the Region with a signed

and initialed copy of the Settlement Agreement no later than October 8.

On October 9, the Region contacted the Respondent to inquire as to its position on

the Settlement Agreement. The Respondent explained that it had reviewed the

Settlement Agreement and expected to provide a response shortly. The Region explained

to the Respondent that if the Region did not receive an executed Settlement Agreement or

a counter proposal from the Respondent by the end of the week, a complaint would issue.

On October 15, the Respondent sent an e-mail to the Region in response to the

Settlement Agreement. The Respondent claimed that due to the lack of clarityWith

respect to the allegations in the Initial Charge and the Second Charge (collectively, "the

Charges"), the Respondent had no basis on which to respond to the Region. The
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Respondent repeated its assertion that the allegations, which were based upon both the

Tesco Code and the Fresh & Easy Code, were mutually exclusive and could not apply

concurrently. Again, the Respondent provided no support or explanation for its assertion

that the Codes were mutually exclusive and could not apply concurrently. Additionally,

in its October 15, e-mail, the Respondent argued that although the Fresh & Easy Code

does not violate the Act, in an effort to eliminate any confusion, the Respondent had

rescinded the Employee Information Policy and replaced it with a new policy that the

Respondent asserts cannot be interpreted to interfere with employees' rights under the

Act. The Respondent's October 15, e-mail is attached hereto as Exhibit 10.

Later that same day, October 15, the Region responded by e-mail to the

Respondent. The Region made it clear that it is only concerned with the Fresh & Easy

Code, not the Tesco Code or the Respondent's application of the Tesco Code. The

Region further explained that the allegations in the Charges concern only the Fresh &

Easy Code, not the Respondent's application of the Tesco Code. Additionally, the

Region made it clear that the fact that the Respondent has recently replaced the Employee

Information Policy does not fully remedy the violation alleged in the Complaint. The

Region's October 15, e-mail is attached hereto as Exhibit 11.

The Region then requested the Respondent send the Region an executed

Settlement Agreement no later than October 16. The Respondent failed to provide the

Region with an executed Settlement Agreement, a counter proposal, or any other

response to this request.
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in. ISSUANCE OF THE CONSOLIDATED COMPLAINT AND PROPER
SERVICE UPON RESPONDENT COUNSEL

On October 22, the Acting Regional Director issued an Order Consolidating

Cases, Consolidated Complaint and Notice of Hearing based upon the Charges ("the

Original Consolidated Complaint"). The Region served the complaint on Respondent

and Respondent counsel via certified mail as evidenced by the affidavit of service. The

cover letter, the Original Consolidated Complaint, and the corresponding affidavit of

service are attached hereto as Exhibit 12.

On October 23, the Acting Regional Director sent a letter via regular mail to

Respondent counsel requesting that he disregard the Original Consolidated Complaint

and Notice of Hearing issued on October 22 due to various formatting errors. A copy of

the Revised Consolidated Complaint issued on October 23 was attached to the letter. The

Region's affidavit of service indicates that Respondent counsel was provided service of

the Revised Consolidated Complaint via regular mail on October 23. The cover letter, the

Revised Consolidated Complaint, and the corresponding affidavit of service are attached

hereto as Exhibit 13.

TV. ARGUMENT

A. The Motion to Dismiss Should Be Denied Because the Original
Consolidated Complaint and the Revised Consolidated Complaint are
Both Properly Pled

Section 102.15(b) of the Board's Rules and Regulations requires that a-complaint

contain "a clear and concise description of the acts which are claimed to constitute unfair

labor practices, including, where known, the approximate dates and places of such acts
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and the names of respondent's agents or other representatives by whom committed." In

applying Section 102.15 of the Board's Rules and Regulations, "the Board and the courts

have consistently found that an unfair labor practice complaint is not judged by the strict

standards applicable to certain pleadings in other, different legal contexts." In re Artesia

Ready Mix Concrete, Inc., 339 NLRB 1224, 1226 (2003). In fact,

the sole function of the complaint is to advise the respondent of the
charges constituting unfair labor practices as defined in the Act, that he
may have due notice and a full opportunity for hearing thereon. The Act
does not require the particularity of pleading of an indictment or
information, nor the elements of a cause like a declaration at law or a
bill in equity. All that is requisite in a valid complaint before the Board
is that there be a plain statement of the things claimed to constitute an
unfair labor practice that respondent may be put upon his defense.

Despite Respondent's requests for even more specificity and detail than already

provided in the Revised Consolidated Complaint ("the Complaint"), Paragraphs 5 and 6

have been pled properly under Section 102.15. With respect to Complaint Paragraphs 5

through 6, the language of the Complaint plainly notifies Respondent of the conduct that

is claimed to be an unfair labor practice: the Respondent's maintenance of the Employee

Information Policy.

Moreover, although the Respondent decries the language of the Complaint

because it fails to identify the theory the Region intends to argue at trial, the Respondent

fails to cite any case which stands for the proposition that the Complaint must notify the

Respondent of the General Counsel's theory. In fact, the General Counsel is not required

to plead evidence or the theory of the case in the complaint. North American Rockwell

Corp. v. NLRB, 3 89 F.2d 866, 871 (1 Oth Cir. 1968); Boilermakers Local 363 (Fluor
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Corp.), 123 NLRB 1877, 1913 (1959). In a similar case, an employer's argument that a

complaint alleging a refusal to bargain in good faith was deficient because it did not

identify the specific bargaining proposals relied upon by the General Counsel, was

rejected by the Court. Public Service Co. of Oklahoma v. NLRB, 318 F.3d 1173, 1182

(I Oth Cir. 2003)(due process is not violated where "it is clear that the respondent

understood the issue and was afforded a ftill opportunity to justify its actions" and that

"the charges in the complaint [were] not 'vague and unfathomable."')

In the instant case, the fact that the Respondent rescinded the Employee

Information Policy and replaced it with a new policy before the Complaint was even

issued clearly reflects that Respondent understands the Complaint allegations. Moreover,

the Region's significant efforts to provide even more clarification than was necessary and

its repeated requests for a position statement and evidence from the Respondent

undoubtedly shows that the Respondent was afforded due process. In light of the above,

the Complaint clearly has put Respondent on notice of the conduct the General Counsel

claims to constitute an unfair labor practice.

B. The Motion to Dismiss Should Be Denied Because a Complaint May
Allege Alternative Theories of Violations of the Act

A complaint may allege alternative legal theories of violations of the Act. See e.g.

Carpenters Local Union No. 236] (Adams Insulation Co., Inc), 248 NLRB 313; Dreis &

Krump Manufacturing, Inc., 221 NLRB 309 (1975). The Board regularly considers

alternative legal theories pled by the General Counsel.

-11-



In the Motion to Dismiss, the Respondent argues that the Complaint alleges two

mutually exclusive theories of a violation. The Respondent contends, inaccurately, that

the Initial Charge alleges that the Respondent's application of the Tesco Code violates

the Act, while the Second Charge alleges that the Respondent's own Fresh & Easy Code

violates the Act. However, even a cursory review of the Charges shows that the

allegation language forming the basis of each Charge is exactly the same: the "employers

have maintained unlawfttl rules in their 'Code of Business Conduct' which interfered

with rights guaranteed by Section 7 of the Act." And to the extent that the Respondent

could attribute any confusion to the use of the word "employers" in the Charges, both the

Region's October 15, e-mail to Respondent and its Complaint have made it abundantly

clear that the allegations in the Charges concern only the Respondent's Fresh & Easy

Code, not the Respondent's application of the Tesco Code.

In light of the permissibility of alternative theories and the fact that the Region

made it clear that the allegations of the Charges concerned only one theory of violation of

the Act, Counsel for the Acting General Counsel has properly pled the allegations

pertaining to Respondent's maintenance of an unlawful rule.

C. The Motion to Dismiss Should Be Denied Because the Region Properly
Served the Partial Dismissal Upon the Respondent

Section 102.113(d) of the Board Rules and Regulations prescribes that documents

such as dismissal letters may be properly served by regular mail. Additionally, Section

102.113(e) states that in the case of service by regular mail, any sufficient proof may be

relied upon to establish service.
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Although the Respondent claims that the Region did not properly serve the Partial

Dismissal upon the Respondent's counsel of record, the Region's proof demonstrates

otherwise. As discussed above, the Respondent's counsel of record was listed in the "cc"

section of the Partial Dismissal issued on July 25. (Exhibit 4 at page 3.)

The established practice of the Region is that each person or entity listed in the

Cfcc" section of partial dismissal letters is sent a copy of the letter via regular mail. The

Respondent has produced no evidence which suggests that the Region has deviated from

this established practice. Therefore, the fact that Respondent counsel is listed in the "cc"

section of the Partial Dismissal is sufficient to establish proper service.

D. The Motion to Dismiss Should Be Denied Because the Region Properly
Served the Original Consolidated Complaint Upon the Respondent

Section 102.113(a) of the Board Rules and Regulations requires that complaints

and accompanying notices of hearing be served upon all parties either by certified mail or

a number of other reliable methods. Although the Respondent claims that the Region did

not properly serve the Original Consolidated Complaint upon the Respondent's counsel

of record, again, the evidence demonstrates otherwise. As discussed above, the Original

Consolidated Complaint, which included the complaint and accompanying notice of

hearing, was sent to Respondent's counsel of record by certified mail. The Region's

affidavit of service is evidence of this fact. (Exhibit 12.) The Respondent has produced

no evidence which casts doubt on the reliability or accuracy of the Region's affidavit of

service. Therefore, the Region's affidavit of service is sufficient to establish proper

service.
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While it is true that formatting errors present in the Original Consolidated

Complaint prompted the Acting Regional Director to send a Revised Consolidated

Complaint to the Respondent, the formatting errors present in the Original Consolidated

Complaint were merely cosmetic and in no way affected the content or the legibility of

the Original Consolidated Complaint. Thus, the combined purpose of Section 102.15(b)

and Section 102.113(a) of the Board Rules and Regulations - that a complaint which

clearly puts the Respondent on notice of the conduct the General Counsel claims to

constitute an unfair labor practice be served upon the Respondent by a trusted and

reliable method - has been sufficiently carried out by the Region.

E. The Motion to Dismiss Should Be Denied Because the Respondent Was
Not Prejudiced By the Appeal Denial Not Being Served Upon the
Respondent

Section 102.19(c) of the Board Rules and Regulations requires that in the case of

an appeal to the General Counsel from refusal to issue or reissue, the General Counsel's

decision with regard to the appeal shall be served on all parties. However, with regard to

motions for reconsideration, Section 102.19(c) does not require the General Counsel to

inform any party other than the moving party of its decision.

The Office of Appeals neglected to serve the Appeal Denial upon the Respondent.

Nevertheless, the Respondent was not prejudiced by this seemingly inadvertent failure.

The Partial Dismissal applied only to Tesco and not the Respondent. The Respondent's

counsel made it exhaustively clear to the Region that Respondent's counsel in no way

serves as a representative of Tesco in this case. There was no evidence or information
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required of the Respondent that was dispositive to the Acting General Counsel's decision

to deny the Union's Appeal.

To the extent that the Respondent argues in the Motion to Dismiss that it was

prejudiced by a failure of service, the Respondent's claim of prejudice relates only to

service of the Complaint. But as it has been discussed above, the Region properly served

the Original Consolidated Complaint upon the Respondent.

F. The Motion to Dismiss Should Be Denied Because the Allegation that
the Respondent Maintained an Unlawful Rule is a Claim Upon Which
Relief Can Be Granted

An employer violates Section 8(a)(1) through the mere maintenance of a work

rule if the rule "would reasonably tend to chill employees in the exercise of their Section

7 rights." See Lafayette Park Hotel, 326 NLRB 824, 825 (1998), enforced mem., 203

F.3d 52 (D.C. Cir. 1999). The Complaint claims that the Respondent's mere

maintenance of the Employee Information Policy violates Section 8(a)(1) of the Act.

In addition, Respondent's argument that no relief can be granted by the Board

because the Respondent has already "rescinded its version of the policy at issue in Case

No. 3 1 -CA-080734," is unavailing as it ignores the other remedies available to the

Region, and sought by the General Counsel in this case, that not only must the

Respondent rescind its alleged unlawful policy, but also notify all of its employees, that

this has been done both by posting the notice at its facility and electronically, and posting

the remedial notice on its internet site. Thus, despite the Respondent's rescission of its

alleged unlawful rule, there is still relief that may be granted to the Region through this

proceeding.

-15-



To the extent that the Employer makes a legal argument that Respondent's

rescission of its alleged unlawful rule is a legal defense to the Complaint in that the

Respondent cured its alleged unfair labor practice under Passavant Memorial Hospital,

237 NLRB 138 (1978), Respondent's argument is a question of fact, and, therefore

properly heard at a fact finding hearing before an Administrative Law Judge.

In light of the foregoing, it is clear that the Complaint states a claim upon which

relief can be granted.

CONCLUSION

For the foregoing reasons, Counsel for the Acting General Counsel opposes

Respondent's Motion to Dismiss and respectfully requests that the Motion to Dismiss be

denied.

Dated at Los Angeles, California, this 14th day of December, 2012.

L d z
Nicole A. Buffilano
Counsel for the Acting General Counsel
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Buffalano, Nicole

From: Rubin, John A.
Sent: Thursday, April 19, 2012 12:51 PM
To: 'joe.turzi@dlapiper.com'
Subject: Tesco, pic New Tesco House/Fresh & Easy Market, Case 31-CA-07704
Attachments: EAJA.doc

John Rubin

Field Attorney

National Labor Relations Board

11150 West Olympic Boulevard, Suite 700

Los Angeles, CA 90064

Main Line: (310) 235-7351

Direct Dial: (310) 235-7632

Fax: (310) 235-7420, aftn: John Rubin

This email may contain confidential and privileged material for the sole use of the
intended reciplent(s). Any review, use, distribution or disclosure by others is strictly
prohibited. If you are not the intended recipient (or authorized to receive for the
recipient), please contact the sender by reply email and delete all copies of this
message.

N

EXH BIT

tsi" [GFOR E R I MENT1



United States Government

NATIONAL LABOR RELATIONS BOARD
C2

Region 31

11150 W. Olympic Blvd., Suite 700 Telephone: (310) 235-7351
Facsimile: (310) 235-7420

Los Angeles, CA 90064-1824

December 13, 2012

VL1 EMAIL
EMAIL: joe.turzi@dlapiper.com

Joe Turzi
DLA Piper LLP
500 8' Street NW
Washington, DC 20004

Re: Tesco, p1c New Tesco HouselFresh &
Easy Neighborhood Market
Cases: 3 1 -CA-77074

Dear Mr. Turzi:

As you know, the above-referenced charge filed by United Food and Commercial
Workers International Union ("Charging Party" or the "Union") has been assigned to me
for investigation. Based on our conversation, I understand that you represent only Fresh
and Easy Neighborhood Market in this matter, and not Tesco, plc New Tesco House. The
purpose of this letter is to afford Fresh and Easy Neighborhood Market ("Employee' or
"Fresh and Easy") an opportunity to fully cooperate with the Region in the investigation
of the above-captioned charge. "Full cooperation" includes 1) making individuals
available to me so that I can take sworn affidavits, 2) presenting copies of documentation
pertinent to the allegations, 3) providing a detailed position statement, including citations
to relevant Board law, and 4) providing anything additional, which you believe will assist
the Region in making a decision on the charges.

The Charging Party's evidence suggests a primajacie case.

I . Allegation: The Union alleges that the Employer has maintained unlawful rules
in its Code of Business Conduct, which is available fi7om Tesco's website at
hqp://www.tescopic.com/media/126222/code of business conduct.pd The
Union asserts that Tesco is a multi-national British Corporation which operates a
wholly-owned subsidiary known as Fresh and Easy Neighborhood Market which
operates in the United States. The Charging Party asserts the following provisions
of the Code of Business Conduct are unlawful:

a. (Page 17): With regard to the IT rule, the Union alleges that it is
unlawfully overbroad because it prohibits use of "company resources,"
including "telephone, email and internet access for personal activities."



b. (Page 18): With regard to the rule that states "keep customer and
employee information secure. Information must be used fairly, lawfully
and only for the purpose for which it was obtained," the Union asserts that
to the extent that this rule states that "employee information" must be held
"secure" and used "only for purposes for it was obtained," it is unlawfully
overbroad.

c. (Page 21): With regard to the Unacceptable behavior rule, insofar as it
prohibits spreading "malicious rumors," is alleged to be unlawfully
overbroad.

R2guested Evidence:

Please address the following items and provide evidence regarding them, in addition to
all other evidence you wish to present in connection with the above allegation.

I . A copy of the Code of Business Conduct.
2. Whether the Code of Business Conduct has been disseminated, maintained,

distributed, accessed and/or enforced among any Fresh and Easy Neighborhood
Market employees, and/or whether any Fresh and Easy Neighborhood employees
have ever been directed to the Code of Business Conduct.

3. The relationship between Tesco and Fresh and Easy Neighborhood Market,
including regarding control of labor relations.

4. Whether the Code of Business Conduct applies to employees of Fresh and Easy
Neighborhood Market.

Board Affidavits: In connection with the foregoing, I am requesting, by this letter, to take
an affidavit from any witnesses that you might wish to make available and who have
knowledge of the allegations raised by the above-noted charges. Please contact me
immediately to schedule your witnesses. With respect to any witnesses that you wish to
submit for affidavits, please provide me with their names and the times that they are
available to testify no later than Monday, April 23, 2012. If you choose not to fully
cooperate by making witnesses available to me for affidavits, you should provide me with
sworn declarations establishing any facts you assert in your statement of position.

Date for Submittinp, Evidence: In order to resolve this matter as expeditiously as
possible, you must present all of your evidence in this matter by Thursday, April 26,
2012. If I have not received all your evidence by that time, a recommendation as to the
merits of the case may be made in this matter based upon the evidence in the files.

Please contact me by telephone at (310) 235-7632 or e-mail at iohn.rubin@nlrb.gov if
you have further questions, concerns or wish to discuss these matters further. Thank you
for your anticipated cooperation.

Very truly yours,

/s/ John Rubin



John Rubin
Field Attorney



From: TurzL Joseph
To: Rubin, John A.
Subject: RE: Tesco, pic New Tesco House/Fresh & Easy Market Case 31-CA-07704
Date: Thursday, May 03, 2012 4:50:59 PM

Dear Mr. Rubin:

Thank you for this additional information.

Unfortunately, I no longer understand what issues it is that you seek to address. The charge, as I
understand it, alleges that Tesco's policy somehow constitutes a violation by Fresh & Easy. In the e-
mail below, you appear to suggest that the violation is based on Fresh & Easy's policy, even though
there is no charge to that affect. Clearly, the two allegations are mutually exclusive, both policies
cannot apply.

Absent a clear charge, I fear that there is nothing to which my client can respond. In fact, asking my
client to address these mutually exclusive theories appears to raise some serious and fundamental due
process issues.

Finally, it appears to me that the charging party was aware of the Fresh & Easy policy, but nonetheless
alleged that the Tesco policy applied. I am curious as to why the original charge does not constitute a
willful, false statement subject to sanctions under 18 U.S.C. Section 1001.

Best regards,

Joe Turzi

From: Rubin, John A. [mailto:lohn.Rubin@nlrb.gov]
Sent: Tuesday, May 01, 2012 8:49 PM
To: Turzi, Joseph
Subject: RE: Tesco, pIc New Tesco House/Fresh & Easy Market, Case 31-CA-07704

Mr. Turzi:

Thanks for your response. I'd like to point out that Fresh and Easy
maintains its own Code of Conduct, which can be accessed at the
following link:
freshandeasy.com/Content/pdfs/CodeConduct - 08201 0.pdf. This Code of
Conduct contains identical provisions as that which I described in my
April 19 letter to you. I have quoted them below, using Fresh and Easy's
Code of Conduct page references. As you will note, the language of
these provisions is identical to that found in Tesco's Code of Business
Conduct.

Malicious Rumors (Page 19) GOVERNMENT
Spread malicious rumors or use EXHIBIT



company resources to transmit
communications that might be
considered derogatory, defamatory,
harassing, pornographic or
otherwise offensive

E=Ioyee Information (Page lf)
Keep customer and employee
information secure. Information
must be used fairly, lawfully and
only for the purpose for which it
was obtained

Co=any Resources (Page 15)
Misuse company resources, including
telephone, email and Internet access,
for personal activities

Although you have declined to provide a position statement and evidence
in this case, I would like to offer you another opportunity to do so, in
order that this investigation be informed by the benefit of your input.
Accordingly, please provide a position statement and evidence requested

in my Aprfl 19 letter by the close of business Friday, May 4.

1 would also like you to explain why the language in Fresh and Easy's
Code of Conduct in the above respects is identical to that of Tesco's
Code of Conduct. Is this a coincidence?

Please also address the issue of whether and to what extent Fresh and
Easy and Tesco share common control of labor relations and human
resources.

From: Turzi, Joseph [mailto:loe.Turzi@dlapiper.com]
Sent: Thursday, April 26, 2012 3:44 PM
To- Rubin, John A.
Subject: RE: Tesco, plc New Tesco House/Fresh & Easy Market, Case 31-CA-07704

Dear Mr. Rubin:

I have reviewed your letter relating to the above referenced charge.

As I understand the UFCW's charge, the charge relates to a policy of Tesco PLC, a UK



company that does not operate in the United States. As best I can tell from your letter, no
evidence has been produced by the UFCW that the policy applies outside of Tesco or the UK.

Although the UFCW has not even alleged that the Tesco policy applies to my client, Fresh &
Easy, you have requested extensive information from my client regarding various issues. Quite
frankly, I fail to see the purpose of imposing such a burden on my client. Even the allegations
fail to come close to establishing any possible violation of the Act.

Given that no violation or even potential violation of the Act has been alleged, I do not see the
need to provide any evidence or argument.

Best Regards,

Joe Turzi

From: Rubin, John A. (mailto:John.Rubin@nlrb.gov]
Sent: Thursday, April 19, 2012 3:51 PM
To: Tur-zi, Joseph
Subject: Tesco, pic New Tesco House/Fresh & Easy Market, Case 31-CA-07704

John Rubin

Field Attorney

National Labor Relations Board

11150 West Olympic Boulevard, Suite 700

Los Angeles, CA 90064

Main Line: (310) 235-7351

Direct Dial: (310) 235-7632

Fax: (310) 235-7420, attn: John Rubin

This email may contain confidential and privileged material for the sole use of the
intended recipient(s). Any review, use, distribution or disclosure by others is strictly
prohibited. If you are not the intended recipient (or authorized to receive for the
recipient), please contact the sender by reply email and delete all copies of this
message.

The iWormation contained in wis email rray be confidential andfor legally privileged, It has L)een sent for
t ie Sole use -f the ntencieo recipientlwl. it ti ie reider cf this 'nessage is rici an intended recipient, you are
hereby notifico tf,,at any unaithoi7ed revievvf tise. d;sclosure, dissemination, distribution, Dr copying of t is
comrnunica' ion, or any of trs cantenlE,, is ,Irictly prohil)iicd. If You h3ve received this conlinunication in
error, please r, ply W, thc serider and destroy all copiec, ot the messege, To contz)(A us directly, send to
post rra--,ter*d I a piper corn. Thank you.



The infoimation contained in th- ernall may be confidential and/or legally privi;eged it has been sent for the. sole
use of trc intended recipientrs". If the reader of this message is not an intended recipient, you ar-o hereby notified
that any unauthorized rcview, Ise, discirsure, dissemination, distributicn, or copying of this COMMUnication, or any
of its con ents, ic strictly prohibilred. If You have received this communication in erro,,, please reply to the s-nder
a-id destroy all copies of Me mcssaqc. lo contact Is directly, send to i- ostmaster( ',diapi per. cc m. 1hank you,



From: Rubin. John A.
To: "Turzo. Joseph"
Subject: RE: Tesco, p1c New Tesco House/Fresh & Easy Market, Case 31-CA-07704
Date: Thursday, May 03, 2012 4:58:00 PM

Mr. Turzi:

The charge names both "Fresh & Easy Neighborhood Market" and "TESCO, plc" as Charged Parties in

the above-captioned case. (Please see that Attachment to the Charge.) Further, the charge alleges,
.within the last six months, the above-named employers have maintained unlawful rules in their "Code

of Business Conduct" which interfered with rights guaranteed by Section 7 of the Act." (emphasis

added).

Again, I am requesting that you provide a response so the investigation may be informed by the benefit

of your input. Thank you.

From: Turzi, Joseph [mailto:loe.Turzi@dlapiper.com]

Sent: Thursday, May 03, 2012 4:50 PM

To: Rubin, John A.
Subject: RE: Tesco, pIc New Tesco House/Fresh & Easy Market, Case 31-CA-07704

Dear Mr. Rubin:

Thank you for this additional information.

Unfortunately, I no longer understand what issues it is that you seek to address. The charge, as I

understand it, alleges that Tesco's policy somehow constitutes a violation by Fresh & Easy. In the e-

mail below, you appear to suggest that the violation is based on Fresh & Easy's policy, even though

there is no charge to that affect. Clearly, the two allegations are mutually exclusive, both policies

cannot apply.

Absent a clear charge, I fear that there is nothing to which my client can respond. In fact, asking my

client to address these mutually exclusive theories appears to raise some serious and fundamental due

process issues.

Finally, it appears to me that the charging party was aware of the Fresh & Easy policy, but nonetheless

alleged that the Tesco policy applied. I am curious as to why the original charge does not constitute a

willful, false statement subject to sanctions under 18 U.S.C. Section 1001.

Best regards,

Joe Turzi

From: Rubin, John A. [maiIto:John.Rubin@nlrb.gov]
Sent: Tuesday, May 01, 2012 8:49 PM
To: Turzi, Joseph
Subject: RE: Tesco, pic New Tesco House/Fresh & Easy Market, Case 31-CA-07704

Mr. Turzi:
'GOVERNMENT
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
REGION 31

.J 11150 W. OLYNVIC BLVD Agency Website: www.nirb.gov
STE 700 Telephone: (310) 235-7351
LOS ANGELES, CA 90064-1825 Fax: (310) 235-7420

July 25, 2012

DAVID A. ROSENFELD, ATTORNEY AT LAW
WEINBERG, ROGER & ROSENFELD, P.C.
100 1 MARINA VILLAGE PARKWAY, SUITE 200
ALAMEDA, CA 94501

Re: Tesco, ple New Tesco HouselFresh &
Easy Neighborhood Market

Case 3 1 -CA-077074

Dear Mr. Rosenfeld:

We have carefully investigated and considered your charge that FRESH & EASY
NEIGHBORHOOD MARKET ("Fresh & Easy") and TESCO, PLC, NEW TESCO HOUSE
("Tesco") have violated the National Labor Relations Act.

Decision to Partially Dismiss: Based on the investigation, I have decided to dismiss the
above-referenced charge with respect to Tesco, pic New Tesco House. Your charge alleges that
Tesco, p1c New Tesco House ("'Tesco") violated Section 8(a)(1) of the Act by maintaining
unlawful rules in its "Code of Conduct" which interfered with rights guaranteed by Section 7 of
the Act. The investigation failed to establish that Tesco is an employer engaged in commerce
within the meaning of Section 2(6) and (7) of the Act. For this reason, I have decided to dismiss
this portion of your charge because of the Board's lack of jurisdiction over Tesco. All other
portions of the charge remain outstanding.

Your Right to Appeal: You may appeal my decision to the General Counsel of the
National Labor Relations Board, through the Office of Appeals. If you appeal, you may use the
enclosed Appeal Form, which is also available at www.nlrb.gov. However, you are encouraged
to also submit a complete statement of the facts and reasons why you believe my decision to
dismiss your charge was incorrect.

Means of Filing: An appeal may be filed electronically, by mail, or by delivery service.
Filing an appeal electronically is preferred but not required. The appeal MAY NOT be filed by
fax. To file an appeal electronically, go to the Agency's website at www.nirb.gov, click on File
Case Documents, enter the NLRB Case Number, and follow the detailed instructions. -To file an
appeal by mail or delivery service, address the appeal to the General Counsel at the National
Labor Relations Board, Attn: Office of Appeals, 1099 14th Street, N.W., Washington D.C.
20570-0001. Unless filed electronically, a copy of the appeal should also be sent to me.

GOVERNMENT
EXHIBIT
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Appeal Due Date: The appeal is due on August 8,2012. If you file the appeal
electronically, we will consider it timely filed if you send the appeal together with any other
documents you want us to consider through the Agency's website so the transmission is
completed by no later than 11:59 p.m. Eastern Time on the due date. If you mail the appeal or
send it by a delivery service, it must be received by the Office of Appeals in Washington, D.C.
by the close of business at 5:00 p.m. Eastern Time or be postmarked or given to the delivery
service no later than August 7, 2012.

Extension of Time to File Appeal: Upon good cause shown, the General Counsel may
grant you an extension of time to file the appeal. A request for an extension of time may be filed
electronically, by fax, by mail, or by delivery service. To file electronically, go to
www.nirb.gov, click on File Case Documents, enter the NLRB Case Number and follow the
detailed instructions. The fax number is (202)273-4283. A request for an extension of time to
file an appeal must be received on or before August 8, 2012. A request for an extension of
time that is mailed or given to the delivery service and is postmarked or delivered to the service
before the appeal due date but received after the appeal due date will be rejected as untimely.
Unless filed electronically, a copy of any request for extension of time should be sent to me.

Confidentiality: We will not honor any claim of confidentiality or privilege or any
limitations on our use of appeal statements or supporting evidence beyond those prescribed by
the Federal Records Act and the Freedom of Information Act (FOIA). Thus, we may disclose an
appeal statement to a party upon request during the processing of the appeal. If the appeal is
successful, any statement or material submitted with the appeal may be introduced as evidence at
a hearing before an administrative law judge. Because the Federal Records Act requires us to
keep copies of case handling documents for some years after a case closes, we may be required
by the FOIA to disclose those documents absent an applicable exemption such as those that
protect confidential sources, commercial/financial information, or personal privacy interests.

Very truly yours,

Tom K. Chang
Acting Regional Director

Enclosure

cc GENERAL COUNSEL
OFFICE OF APPEALS
FRANKLIN COURT BUILDING
NATIONAL LABOR RELATIONS BOARD
1099 14' STREET, NW
WASHINGTON, DC 20570
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PHILLIP MASON
FRESH & EASY NEIGHBORHOOD MARKET
2120 PARK PL, STE 200
EL SEGUNDO, CA 90245-4741

PHILIP CLARKE
TESCO, PLC, NEW TESCO HOUSE
DELAMARE ROAD
CHESHNUT, HERTFORDSHIRE
ENGLAND EN8 9SL
UNITED KINGDOM

UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION
3200 INLAND EMPIRE BLVD, STE 160
ONTARIO, CA 91764-5575

JOSEPH TURZI
DLA PIPER LLP
5008 TH STREET, NW
WASHINGTON, DC 20004
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Office of Appeals
National Labor Relations Board
1099 14th Street, NW
Washington, DC 20570

Re: United Food and Commercial Workers International Union v.
Tesco, plc and Fresh & Easy Neighborhood Market
Case 3 1 -CA-077074

Dear Office of Appeals:

This is an appeal from the decision of the Regional Director to refuse to issue complaint.

Tesco is a British corporation. On the other hand its subsidiary is Fresh & Easy

Neighborhood Market which operates in 3 states.

The fact is that from time to time Tesco employees are here and have been here visiting the

stores. Thus, it has employees who are present in the United States from time to time. It is thus

an employer.

When those Tesco employees are in this Country, they are subject to our laws, just as Tesco is

subject to our laws when it sends its employees to work here.

The matter should be remanded to the Region for investigation of this theory of jurisdiction.

The Charging Party is prepared to present evidence that Tesco employees have been in this

Country off and on and repeatedly monitoring the activities of its subsidiary.

Sincerely,

/s/ David A. Rosenfeld

David A. Rosenfeld GOVERNIM]ENT
IT

EXHIBIT
DAR:kts

opeiu 3 afl-cio(1)130774/678663

cc: Region 31 (310)2357420

LOS ANGELES OFFICE SACRAMENTO OFFICE HONOLULU OFFICE

3435 Wilshire Boulevard, Suite 620 428 J Street Suite 520 1099 Alakea Street, Suite 1602

Los Angeles. CA 90010-1907 Sacramento, CA 95814-2341 Honolulu, HI 96813-4500

TEL 213 380 2344 FAX 213 381 1088 TEL 916 443 6600 FAX 916 442 0244 TEL 808 528 8880 FAX 608 528 6881
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UNITED STATES GOVERNMENT

NATIONAL LABOR RELATIONS BOARD
OFFICE OF THE GENERAL COUNSEL

Washington, D.C. 20570

August 28, 2012

DAVID A. ROSENFELD, ATTORNEY AT LAW
WEINBERG ROGER & ROSENFELD
100 1 MARINA VILLAGE PKWY STE 200
ALAMEDA, CA 94501-6430

Re: Tesco, plc New Tesco House/Fresh & Easy
Neighborhood Market
Case 3 1 -CA-077074

Dear Mr. Rosenfeld:

Your appeal from the Regional Director's refusal to issue complaint has been carefully
considered. The appeal is denied substantially for the reasons in the Regional Director's letter of
July 25, 2012.

More specifically, the Region properly dismissed the allegation against Tesco itself as
that entity is a British company not shown to independently conduct business in the United
States. The NLRA does not apply where the United States lacks sovereignty or some measure of
control in the territory at issue. The Supreme Court has explained, "[elven though the NLRA
contain[s] broad language that refer[s] by its terms to foreign commerce, § 152(6), this Court
refused to find a congressional intent to apply the statute abroad because there was not 'any
specific language' in the Act reflecting congressional intent to do so." EEOC v. Arabian
American Oil Co., 499 U.S. 244, 248, 251-52 (1991) (citing McCulloch v. SociedadNacional de
Marineros de Honduras, 372 U.S. 10, 19 (1963)). No evidence was presented that Tesco itself is
engaged in any commerce in the United States. Compare State Bank ofIndia v. NLRB, 808 F.2d
526, 533 (7th Cir. 1986) ("In contrast to the foreign employers of foreign crewmen ... the record
establishes that the State Bank [of India] is doing business in the United States and in fact has
made it clear that they intend to expand their market share in this country."). The fact that it is a
parent company for Fresh & Easy does not warrant a different conclusion. In this regard, your
reliance on Tesco PLC d/b/a Fresh & Easy Neighborhood Market, Inc., 3 5 8 NLRB No. 65
(June 25, 2012), was misplaced. In that case, the charge was filed against Tesco doing business
as Fresh & Easy, whereas in the instant matter the charge was framed seeking separate liability

GOVERNMJENT
EXHIBIT



Tesco, plc New Tesco House/Fresh & Easy
Neighborhood Market
Case 3 1 -CA-077074 -2

against Tesco. Accordingly, further proceedings are unwarranted.

Sincerely,

Lafe E. Solomon
Acting General Counsel

By: 
ks

Yvonne T. Dixon, Director
Office of Appeals

cc: MORI PAM RUBIN, Regional Director TESCO, PLC, NEW TESCO HOUSE
NATIONAL LABOR RELATIONS DELAMARE ROAD
BOARD CHESHNUT, HERTFORDSHIRE
11150 W OLYMPIC BLVD ENLAND EN8 9SL, CA 90064
STE 700
LOS ANGELES, CA 90064-1825

PHILLIP MASON UNITED FOOD & COMMERCIAL
FRESH & EASY NEIGHBORHOOD WORKERS INTERNATIONAL
MARKET UNION

2120 PARK PL STE 200 3200 INLAND EMPIRE BLVD STE 160
EL SEGUNDO, CA 90245-4741 ONTARIO, CA 91764-5575

mab
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Ms. Yvonne T. Dixon

Director

Office of Appeals

National Labor Relations Board

1099 14th Street, N.W.

Washington, DC 20570

Re: Tesco, pic New Tesco HouselFresh & Easy Neighborhood Market

NLRB Case No. 31-CA-077074

Request for Reconsideration

Dear Ms. Dixon:

The Region's investigation ignored the fact that Tesco does business in this country. Not only does it do

business through its subsidiary, but it has its employees in this country on a repeated and fairly constant

basis supervising and monitoring affairs of its subsidiary. We advised the Region and we advised the

Office of Appeals of specific names of Tesco employees who are in this country working. Your letter

and the Region's investigation ignores this fact.

Sincerely,

qzl4_
David A. Rosenfeld

DAR:mp

opeiu 3 afl-cio(l)

130774/682613 GOVERNMENT

EXHIBIT

LOS ANGELES OFFICE SACRAMENTO OFFICE HONOLULU OFFICE

ODD Wilshire Boulevard Suite 1320 428 J Street Suite 520 1099 Alakes Street. Suite 1602

Los AjVal*s. CA 90017-2607 Sacramento . CA 95814-23-41 Honolulu. H1 968134soo

TEL 213 350 2344 FAX 213 443 5090 TEL 916 443.66CO FAX 916 "2 0244 TEL 808 528 88W FAX 8W 528 8881



RE

UNITED STATES GOVERNMENT

NATIONAL LABOR RELATIONS BOARD
OFFICE OF THE GENERAL COUNSEL

Washington, D.C. 20570

September 21, 2012

DAVID A. ROSENFELD, ESQ.
WEINBERG ROGER & ROSENFELD
100 1 MARINA VILLAGE PKWY
STE 200

ALAMEDA, CA 94501-6430

Re: Tesco, plc New Tesco House/Fresh & Easy
Neighborhood Market
Case 3 1 -CA-077074

Dear Mr. Rosenfeld:

This is in reply to your letter of September 4, 2012. To the extent you argue that Tesco
employees are working in this country and therefore this Agency has jurisdiction over Tesco,
your argument is without merit. No probative evidence has been shown that such employees are
engaged independently on behalf of Tesco rather than such performance is in Tesco's capacity as
the parent company of Fresh & Easy Neighborhood Market. Absent a showing that Tesco itself
is engaged in commerce in this country, there is no basis for a departure from our prior decision.
Accordingly, your motion is denied and this case remains closed.

Sincerely,

Lafe E. Solomon
Acting General Counsel

By: 
If

C

1!0
Deborah Yaffe, Acting Director
Office of Appeals

cc: MORI PAM RUBIN PHILLIP MASON
REGIONAL DIRECTOR FRESH & EASY NEIGHBORHOOD
NATIONAL LABOR RELATIONS MARKET

BOARD 2120 PARK PL STE 200
11150 W OLYMPIC BLVD STE 700 EL SEGUNDO, CA 90245-4741
LOS ANGELES, CA 90064-1825

GOVFFtNMENT
Extooff



Tesco, plc New Tesco House/Fresh & Easy
Neighborhood Market
Case 3 1 -CA-077074 -2

TESCO, PLC, NEW TESCO HOUSE UNITED FOOD & COMMERCIAL
DELAMARE ROAD WORKERS INTERNATIONAL
CHESHNUT, HERTFORDSHIRE UNION
ENLAND EN8 9SL, CA 90064 3200 INLAND EMPIRE BLVD STE 160

ONTARIO, CA 91764-5575
mjb



Manriquez, Miguel A.

From: Manriquez, Miguel A.

Sent: Friday, October 05, 2012 9:26 AM

To: 'nicholas.hankey@dlapiper.com'

Subject: 31-CA-077074 Fresh & Easy Neighborhood Market

Attachments: DIS.31-CA-077074.Partial-Dismissal-Letter[l].pdf; 8-28-12 appeal denial.pdf

Nick,

Please see the attached letters as you requested.
Miguel A. Manriquez
Field Attorney
National Labor Relations Board, Region 31
11150 W. Olympic Boulevard, Suite 700
Los Angeles, CA 90064
Telephone: (310) 235-7350
Fax: (310) 235-7420

0 ERNIVEN
11831

11/8/2012



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
REGION 31

J ... 11150 W. OLYMPIC BLVD Agency Website: www.nirb.gov
STE 700 Telephone: (310) 235-7351
LOS ANGELES, CA 90064-1825 Fax: (310) 235-7420

July 25, 2012

DAVID A. ROSENFELD, ATTORNEY AT LAW
WEINBERG, ROGER & ROSENFELD, P.C.
1001 MARrNA VILLAGE PARKWAY, SUITE 200
ALAMEDA, CA 94501

Re: Tesco, pic New Tesco House/Fresh &
Easy Neighborhood Market

Case 3 1 -CA-077074

Dear Mr. Rosenfeld:

We have carefully investigated and considered your charge that FRESH & EASY
NEIGHBORHOOD MARKET ("Fresh & Easy") and TESCO, PLC, NEW TESCO HOUSE
("Tesco") have violated the National Labor Relations Act.

Decision to Partially Dismiss: Based on the investigation, I have decided to dismiss the
above-referenced charge with respect to Tesco, plc New Tesco House. Your charge alleges that
Tesco, plc New Tesco House ("Tesco") violated Section 8(a)(1) of the Act by maintaining
unlawful rules in its "'Code of Conduct" which interfered with rights guaranteed by Section 7 of
the Act. The investigation failed to establish that Tesco is an employer engaged in commerce
within the meaning of Section 2(6) and (7) of the Act. For this reason, I have decided to dismiss
this portion of your charge because of the Board's lack ofjurisdiction over Tesco. All other
portions of the charge remain outstanding.

Your Right to Appeal: You may appeal my decision to the General Counsel of the
National Labor Relations Board, through the Office of Appeals. If you appeal, you may use the
enclosed Appeal Form, which is also available at www.nirb.gov. However, you are encouraged
to also submit a complete statement of the facts and reasons why you believe my decision to
dismiss your charge was incorrect.

Means of Filing: An appeal may be filed electronically, by mail, or by delivery service.
Filing an appeal electronically is preferred but not required. The appeal MAY NOT be filed by
fax. To file an appeal electronically, go to the Agency's website at www.nlrb.ggv, click on File
Case Documents, enter the NLRB Case Number, and follow the detailed instructions. To file an
appeal by mail or delivery service, address the appeal to the General Counsel at the National
Labor Relations Board, Attn: Office of Appeals, 1099 14th Street, N.W., Washington D.C.
20570-0001. Unless filed electronically, a copy of the appeal should also be sent to me.



2-

Appeal Due Date: The appeal is due on August 8,2012. If you file the appeal
electronically, we will consider it timely filed if you send the appeal together with any other
documents you want us to consider through the Agency's website so the transmission is
completed by no later than 11:59 p.m. Eastern Time on the due date. If you mail the appeal or
send it by a delivery service, it must be received by the Office of Appeals in Washington, D.C.
by the close of business at 5:00 p.m. Eastern Time or be postmarked or given to the delivery
service no later than August 7, 2012.

Extension of Time to File Appeal: Upon good cause shown, the General Counsel may
grant you an extension of time to file the appeal. A request for an extension of time may be filed
electronically, by fax, by mail, or by delivery service. To file electronically, go to
www.nlrb.pov, click on File Case Documents, enter the NLRB Case Number and follow the
detailed instructions. The fax number is (202)273-4283. A request for an extension of time to
file an appeal must be received on or before August 8, 2012. A request for an extension of
time that is mailed or given to the delivery service and is postmarked or delivered to the service
before the appeal due date but received after the appeal due date will be rejected as untimely.
Unless filed electronically, a copy of any request for extension of time should be sent to me.

Confidentiality: We will not honor any claim of confidentiality or privilege or any
limitations on our use of appeal statements or supporting evidence beyond those prescribed by
the Federal Records Act and the Freedom of Information Act (FOIA). Thus, we may disclose an
appeal statement to a party upon request during the processing of the appeal. If the appeal is
successful, any statement or material submitted with the appeal may be introduced as evidence at
a hearing before an administrative law judge. Because the Federal Records Act requires us to
keep copies of case handling documents for some years after a case closes, we may be required
by the FOIA to disclose those documents absent an applicable exemption such as those that
protect confidential sources, commercial/financial information, or personal privacy interests.

Very truly yours,

Tom K. Chang
Acting Regional Director

Enclosure

cc GENERAL COUNSEL
OFFICE OF APPEALS
FRANKLIN COURT BUILDING
NATIONAL LABOR RELATIONS BOARD
109914.. STREET, NW
WASHINGTON, DC 20570
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PHILLIP MASON
FRESH & EASY NEIGHBORHOOD MARKET
2120 PARK PL, STE 200
EL SEGUNDO, CA 90245-4741

PHILIP CLARKE
TESCO, PLC, NEW TESCO HOUSE
DELAMARE ROAD
CHESHNUT, HERTFORDSHIRE
ENGLAND EN8 9SL
UNITED KINGDOM

UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION
3200 INLAND ENPIRE BLVD, STE 160
ONTARIO, CA 91764-5575

JOSEPH TURZI
DLA PIPER LLP
5008 TH STREET, NW
WASHINGTON, DC 20004



UNITED STATES GOVERNMENT
4 NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL
Washington, D.C. 20570

August 28, 2012

DAVID A. ROSENFIELD, ATTORNEY AT LAW
WEINBERG ROGER & ROSENFELD
1001 MARINA VILLAGE PKWY STE 200
ALAMEDA, CA 94501-6430

Re: Tesco, plc New Tesco HousetFresh & Easy
Neighborhood Market
Case 3 1 -CA-077074

Dear Mr. Rosenfeld:

Your appeal from the Regional Director's refusal to issue complaint has been carefully
considered. The appeal is denied substantially for the reasons in the Regional Director's letter of
July 25, 2012.

More specifically, the Region properly dismissed the allegation against Tesco itself as
that entity is a British company not shown to independently conduct business in the United
States. The NLRA does not apply where the United States lacks sovereignty or some measure of
control in the territory at issue. 'Me Supreme Court has explained, "[e]ven though the NLRA
contain[s] broad language that refer[s] by its terms to foreign commerce, § 152(6), this Court
refused to find a congressional intent to apply the statute abroad because there was not 'any
specific language' in the Act reflecting congressional intent to do so." EEOC v. Arabian
American Oil Co., 499 U.S. 244, 248, 251-52 (199 1) (citing McCulloch v. Sociedad Nacional de
Marineros de Honduras, 372 U.S. 10, 19 (1963)). No evidence was presented that Tesco itself is
engaged in any commerce in the United States. Compare State Bank ofIndia v. 1VLRB, 808 F.2d
526, 533 (7th Cir. 1986) ("In contrast to the foreign employers of foreign crewmen ... the record
establishes that the State Bank [of India] is doing business in the United States and in fact has
made it clear that they intend to expand their market share in this country."). The fact that it is a
parent company for Fresh & Easy does not warrant a different conclusion. In this regard, your
reliance on Tesco PLC d1bla Fresh & Easy Neighborhood Market, Inc., 3 5 8 NLRB No. 65
(June 25, 2012), was misplaced. In that case, the charge was filed against Tesco doing business
as Fresh & Easy, whereas in the instant matter the charge was fi-amed seeking separate liability



Tesco, plc New Tesco House/Fresh & Easy
Neighborhood Market
Case 3 1 -CA-077074 -2

Tesco. Accordingly, finther proceedings are unwarranted.

Sincerely,

Lafe E. Solomon
Acting General Counsel

By: ' 
) L

Yvonne T. Dixon, Director
OfEce of Appeals

cc: MORI PAM RUBIN, Regional Director TESCO, PLC, NEW TESCO HOUSE
NATIONAL LABOR RELATIONS DELAMARE ROAD
BOARD CHESHNUT, HERTFORDSHIRE
I I 150 W OLYMPIC BLVD ENLAND EN8 9SL, CA 90064
STE 700
LOS ANGELES, CA 90064-1825

PHILLIP MASON UNITED FOOD & CONMIERCIAL
FRESH & EASY NEIGHBORHOOD WORKERS INTERNATIONAL

MARKET UNION
2120 PARK PL STE 200 3200 INLAND ENTIRE BLVD STE 160
EL SEGUNDO, CA 90245-4741 ONTARIO, CA 91764-5575

mab



Frism: Hankey. Nicholas
To: Mandouez. Mlaud A.
Cc: Hanrahan, Colleen: Tund. Joseph Hankey. Nicholas
Subject. 31-CA-077074; 31-CA-080734
Date: Monday, Ocbober 15, 2012 4:59:37 PM
Attachments, KSJ99037 CodeConduct y4RS 102012.od

Mr. Manriquez,

We are writing in response to the Region's proposed settlement agreement in the a bove-

referenced matters. Unfortunately, absent some clarity with respect tothe allegations in the

charges, my client has no basis on which to respond to the Region. As we understand the charge in

Case No. 31-CA-077074, the allegation is that Fresh & Easy's application of Tesco PLC's Code of

Business Conduct violates the Act. That allegation is contradicted directly by the charge in Case

No. 31-CA-080734, which alleges that it is Fresh & Easy's own Code of Business Conduct that

violates the Act. Clearly, these two allegations are mutually exclusive, as both policies cannot

apply-

On May 3, 2012, Fresh & Easy requested that the Region provide additional information with

respect to these allegations and clarifV which of these mutually exclusive theories it was pursuing.

To date, the Region has not provided any meaningful response. Instead, the Region only added to

the confusion when it dismissed the portion of the charge in Case No. 31-CA-077074 against

Tesco. Although the Region's letter explains that the portions of the charge against Fresh & Easy

remain outstanding, it failed to provide any rational basis for the position that the mutually

exclusive policies both apply. At a minimum, the Region's position raises serious due process

issues.

in any event, Fresh & Easy's Code of Business Conduct does not violate the NLRA. Nonetheless, to

eliminate any possible confusion, Fresh & Easy has rescinded its policy and replaced it with a new

policy that cannot be interpreted to interfere with employees' rights under the NLRA. For your

convenience, we have attached a copy of the Company's Code of Business Conduct, which contains

the revised policy.

We are available to discuss this matter further at your convenience.

Thanks,
Nick

Please consider the environment before printing this email.

T'he information contained in this email may be confidential and/or legally privileged. It has been sent for the sole
use of the intended recipient(s). If the reader of this message Is not an intended recipient, you are hereby notified
that any unauthorized review, use, disclosure, dissemination, distribution, or copying of this communication, or any
of its contents, is strictly prohibited. If you have received this communication in error, please reply to the sender
and destroy all copies of the message. To contact us directly, send to postmastei-@dlapiper.com. Thank you.

EXHIBIT
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Introducing the Code of Business Conduct

Chief Executive's introduction .................... 1

How to use the Code of Business Conduct ........... 2

What is expected of me? ........................ 3

Raising your concerns .......................... 4

Code of Business Conduct

The way we trade ............................ 6
Competition laws ............................. 6
Trade restrictions and sanctions ................... 7
Relationships with our commercial suppliers .......... 8

Personal and business integrity .................. 9
Fraud, bribery and corruption .................... 9
Conflicts of interest ............................ 10
Insider dealing and market abuse ................. I I
Gifts and improper payments .................... 12
Political activity ............................... 13

The resources of the company and our customers . . . 14
Intellectual property ........................... 14
Responsible use of company IT .................. 15
Confidentiality and data protection ................ 16
Accurate accounting and money laundering ......... 17

Our people ................................. is
Equal opportunities ............................ 18
Unacceptable behavior ......................... 19

Copyright 2012 Fresh & Easy Neighborhood Market Inc. Any copying, distribution,
publication, modification, public display or other use of this publication without the
express written consent of Fresh & Easy Neighborhood Market Inc. is strictly prohibited.
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Our Core Purpose .....
To create value for customers
to earn their lifetime loyalty The Code of Business Conduct -

doing the right thing by living our Values

W ith Our Values Our success as a business comes from If you're ever in any doubt about
our core purpose, To create value for what action to take about any issue

No one tries harder for customers customers to earn their lifetime loyalty, set out in the Code, please make sure

Treat people how we like to be treated and the two main Values that underpin you speak to your manager or use our
it, No one tries harder for customers, Ethics Hotline. I know that our Ethics
and Treat people how we like to be Hotline is one of the best ways to report
treated. When I face difficult decisions, any concerns you may have. It is a
I find relying on our Values is always a completely confidential service and,
good place to start. if you choose, you can raise your

concerns anonymously.
The Code of Business Conduct can help

W.7 guide us when we face complicated or I have always found that, whatever
sensitive issues and is one of the ways the situation, the best course of action
we can put our Values into practice is the open and transparent one. By

A at work. making sure the way we do business is
U" fair and ethical, we live the Fresh & Easy

The Code lays down some of the most
0 important responsibilities placed on Values and are proud of the company

T, we work for.
LAW --- ----- our people wherever they work. These

are serious duties, based on the high
standards of ethics we expect from our
staff, respect for the low and the need to Tim Mason
report opporent wrongdoing. And they Chief Executive
apply not only to our Fresh & Easy team,
but to others that we work with, since we
should aim to do business with people
and companies who share our standards
and Values. Making sure we meet these
standards Is what will keep us successful.

y It will ensure that our customers, suppliers
-41 and our staff all enjoy working with us.

At

W

INTRODUCING THE CODE OF BUSINE55 CONDUCT
Mb
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USING THE CODE HOW DOES THE CODE CUSTOMER ASSISTANTS AND PEOPLE MANAGERS
OF BUSINESS CONDUCT APPLY TO OUR BUSINESSES NON-MANAGERIAL STAFF As a manager, you have additional
As a business, wherever we operate we AROUND THE WORLD? You should: responsibilities to:
will always abide by the low. The Code of Fresh & Easy is part of a global business e Always follow the law and demonstrate 0 Know the Code
Business Conduct captures some of our owned by Tesco, which operates within that you "know your s"" when it - Ensure your team knows about the
most important individual responsibilities a complex matrix of low, regulation and comes to doing your job Code and how it affects them
and obligations as we go about our policy. The Code sets out the minimum 0 Ensure that your manager has briefed
work and, as a member of staff, you requirements that Tesco expects from staff you about the Code and you have * Act responsibly and professionally,
must comply with it. Acting legally and wherever in the world they are located. asked any questions you have about if your direct reports bring to your
following our policies and best practices From time to time, Fresh & Easy may it. If you'd like to receive further copies, attention any allegations that the
are some of the ways in which we ensure also adopt additional policies to reflect just ask your Line Manager or visit Code has been breached. This
that we always do our best for customers additional local requirements, customs or the Fresh & Easy corporate website means that you should investigate
and for each other. best practice, so long as these are no less (www.freshandeasy.com) any complaint or allegation that

The Code provides guidance on fourteen strict than this Code. And where local laws is reported to you and work with

key issues that may arise as you work or policies are stricter than the Code, the If you think that the low or the Code our Legal Department or other

for Fresh & Easy and indicates who you local rules prevail. If you are unsure about have been breached, you have an departments to resolve any issues

should contact 9 you think that you, the application of local laws or policies, obligation to raise your concems (See that arise. (See contacts, below.)

or another member of staff, may have you should contact your Line Manager or "Raising your concerns," on page 4.)

breached these rules. Of course, there our Legal Department for further advice.

will always be other challenging situations
that are not presently covered by the
Code. If you are unsure how to act, ., .-?.CONTACT M ETELEPHONE NUspeaking to your Line Manager is often .... .

the best course of action, or calling our a ment Ieg6j , serw @ 310.341.1435LogarDepiji
anonymous Ethics Hotline. Doing nothing fresho.ndea.y.corn

mpby e-Re 0 6yeerdcrtions@
is not an option. I ons 310.341.,1.368

If you are required to provide an Info.sectirity0
annual statement of compliance with l4dirnation Secudty freshandeasy.dom 310.341.1265
the terms of the Code, you must do

Pre ntioriso accurately and truthfully. If you L_ e 310.341:13,12esh6ndeasycom.-
cannot provide this statement, you will Tesco Com cb m pa ny. secretary@
be expected to explain why not. Breaches +44 1992644088Department uktescocorn
of the Code, Fresh & Easy policy or the ethicalka4ditt@
law may result in disciplinary action. TescQ EthicolTradin4 +44 1707.678719o1corn

CONDUCT



The Code seeks to set out how we ABOUT OUR ANONYMOUS ETHICS HOTLINES

should act on behalf of our business. ANONYMOUS ETHICS HOTLINE
If you suspect that the Code, or the Our anonymous Ethics Hotline allows A DD .RESS.:- TELEPH'O -NE NUM 0 1 ER

laws that underpin it, are not being you to report real concerns regarding .#' -CijW'&thIc.sP61.nCconV 8815.2084760Fireth & Easyfollowed, you have an obligation domoln/enfreport cimisconduct at workYou must speak ... ...
to report it. Anyone who acts in out if you: d fesco.corn '0 10,2164499-96 eT pr--f, ctorline
good faith to raise a concern a Have concerns at work about anything

about a possible breach will be you think may be unlawful, breaches

supported by the business. the Code or company policy

* Think there are unreported dangers to

WHO SHOULD I CONTACT staff, customers orthe general public

IF I THINK THE CODE * Think that information about these
MAY HAVE BEEN BREACHED? things is being deliberately concealed
You should first contact your Line

Manager, unless that is the person Our Ethics Hotline is completely

you suspect has breached the Code. confidential and offers callers total

If you cannot speak to your Line anonymity. You will not be required

Manager, you should contact your to give your name in order to raise a

Personnel Manager. Alternatively, concern. But, if you do leave your name,

you can contact our anonymous we will be able to report back to you

Ethics Hotline, at the numbers/email the results of any investigcrtions or

addresses listed on page 5 or the contact you to request further

relevant contact listed on page 3. information (if necessary).

As part of Tesco's global business,

we support the UK Public Interest

Disclosure Act 1998 (and its federal and

state equivalents in the United States),

which protects the confidentiality of

complaints. This means that, as long as

you are acting in good faith and your

concerns are genuine, you are legally

protected from victimization and will not

be at risk of losing your job or suffering

any form of retaliation as a result of

raising a concern, even if you are mistaken.

DE OF BUSINESS CONDUCT
qM
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Our Values help us put TRADE RESTRICTIONS
AND SANCTIONS tnep

our custorners first, without W 6tdcei-4-m- edolc Wve;v Wliatdoes it. fiwi
From time to time, we are restricted oocompromising our strong from buying products from certainEnsidri-'ihcii-a-'If dk--isi'dns-abo'dt- Know which-.C'ountrielk 'oumay buy

relationships with suppliers. -fit w countries. This may be due to fro I and:-travef to
government advice (from theThis section of the Code

1-- 0 I;u prqe 'If you believe some. one Is violotio
ly r a United States, the UK or thecovers issues that are critical 6 4ih:,& E W

government of another country any form- of trade restrf6fionsj--
to how we buy the products rotect-our-c6nfidqii [ -you must-rep6rtthis, toyour 14" e;

where we operate), legislation or
sold in our stores. that company policy. Travel to these "Manager,. our; Ledci Departmeryt

countries may also be restricted. or our, OnonyrnoLW15thics, Hotline
COMPETITION LAWS Knowingly breaking trade restrictionsAftend:611. reIev6rTt--tibihjng
Competition is the lifeblood of -- " I , " 'F , - 1 - -, - I I

may damage trust in our brandgelgions and I r6freshe'r courses!our business and has helped bring .. I I :; -- , ' ' -I L - ''. I Buy from oir-trdvel to c6tjnt d 'coveredamong customers and may resultryl bfit' I '& de,9- byisanctians or tra restdcfionsdown the cost of shopping for our qn.co p 'p n-Jower anize in serious penalties, both for the-bythe Leod[Deburtm..6ntcustomers. Competition lows exist business and employees. k4TACTon the federal and state levels. CO,
For more Infbrm.9tion, contact ourWe support these laws, because DisdUss ony .coftfid6n#dl

competition benefits the economy Le I I)eparrmenf.

and our customers. We take breaches in particular the future retoi p ces
of competition low extremely seriously- of our Oro Vcts-
We ensure that our employees know
their responsibilities under the law, "Acceptfrom oursupp rers.-any
because breaking the low may lead 'Conf[deritia in ormatiori about
to severe criminal and civil penalties for ourcompefitors, orex I mpl
the company and individuals involved. futurepH' c I es ondlpramotions

-COWA

you susp ectjhdt you h- br6ach6d;,
, I ri 1j"etwo rn,,, , r--tkat tkors irlay:'

oye.you'must-i , rnmedicrtely c6ht ct.

06 al Depdrtment-or

'*-,Our- anon'rnOus. Ethics Hatlino-.---

0 E OF BUSIN ESSCON DCT



711

sob 
Wa Dw

RELATIONSHIPS WITH OUR Our Values help ensure
COMMERCIAL SUPPLIERS y4w d 0-4 *Tnewi.-for that we do not compromise Wvat, d ps it 1wh f6r M4?
We buy and sell our products DO.
responsibly- so our customers can ourselves or the business by

If yo 'u -ore '(of b Immediately eport any atte m.pft.-a.c0mmer uy& or our actions. This section ofknow that everything they buy is -0 1 umajhi ger '6nsure to offer you a-br -ibQ or get yo o
produced under decent conditions a _With a n abide-by, the Code covers a number to act inr'a wo tatco6ldbe t&y
and everyone involved is treated fairly. a re stote andlocol- of important areas where the disadvantoge crf Fre h Eqs)
We expect and support our suppliers reqUirerhentgfor th 'buyingartd we must always ensure your Ljne Manager,
to meet high labor standards for their f 'Legal Department, anonyrb6U!

56116g 9 , pr6ducts- ' d the -an
employees, as set out in the Ethical Base'C6 e_ that our activities are fully Hotline 9 the Director. of,
Trading Initiative's (ETI) Base Code in compliance with the low sslPrevention
(http://www.ethica[trade.org/ YOU

and best practice. 
Cq.-oper te 611y ft'h

nt of: W a
eti-base-code). epossi emlsireCtme!

%:,Onfo" -agehojes a6d-
-any supp kqr cwdrke-mb their- Tenty

In this context, how we buy from our -- b- .: - - I- _- .., FRAUD, BRIBERY -"magers,, hbyq 0: d uty to
suppliers is as important as what we 1. AND CORRUPTION p -rosec r cipljna'ty a flbnjraiie these e6ncerns with your ution o':&.
buy. Our commercial buyers know _--th,_ t " ding We ore committed to maintaining the

ra dclen6 e)
mono r L where; sufflcient,6r gers an

that the key to delivering the best highest standards of ethics and integrity
'Law team

"I I - ; , : ) '- 0 -Be alert to the pbssibility that
offer for customers is the development in the way we do business around the

-. brib0y and corru on 66 cur,0 n oc
of long-term, mutually beneficial world. Bribery and corruption in all

relationships with suppliers, who P forms are illegal and unacceptable. and regularfy renew out. prQcedures
latd.&ders-with 6 sappli6r, surethatihe

share our Values and observe the 6,4-ore c6nce 6edL that they - They damage competition and markets,
i:,-. dre ralJust

same high standards. mayneed'to- breach ETI labor, increase costs, reduce quality for
customers and damage their trust. ',Check m our L6 a[ Depa

tto mplete it 9 rtmefnt as
We expect our buyers to act in to4a . is perrr)hted.ond,..oc eptable,
accordance with our policies and Jse IQrTg .uo4 e.or be -havio Any act of fraud, bribery or corruption before .ta kjrtg jt .i n
codes of practice that exist in the f hot du riot match our,.Valuesi is treated with extreme seriousness

United States and ensure that their eat ip by Fresh & Easy - and any help given D'ON:Tr 0o0le how _4,like
to people carrying out such acts is Qva bribes'

personal behavior at all times maintains tobett payments; gffts or any

our highest standards of conduct. not tolerated. We expect our agents other benc4fts in order to Wirt
Clow and consultants to adopt the some Fontrqpts. or secute , an er form

This is so customers can be confident _ M_ Yoih

If you h&e,p,. approach. Bribery and corruption, .,af illegal or improper beneffts.that the goods they purchase from us n yl_
have been bought from our suppliers ow"to. apply put policies,'e legislofi.?M whatever the extent, are Illegal in all -Accept bribes of any kind

I or q4qs, governirig #ie relatPonshjp$ .. the countries in which we operate andin a professional and appropriate way.
..= eenret, 4and th'eir suppliers, those breaking these laws are liable CONTACT

c 3 t jr I Department. to be prosecuted. Alleged offenders more- irTformcWon, contact'dur

who are UK cifizens may also be portmento the Dli6ctor

prosecuted in the UK, no matter of Lb-§s Prevention

where the offense was committed.

CODE OF BUSINESS CONDUCT
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CONFLICTS OF INTEREST INSIDER DEALING
conflict of interest happens when Wh6t it e? AND MARKET ABUSE

We have a legal duty never to use IN art',
your position in the business means al,16.Tesco shares oncy. sk'

you can make a personal gain or company information that has not been -tefirm-bidtN 1694 are in possessiotv
ell your fjrri -Mcin,,qr

benerfit over and above your terms 6 made public for our own benefit, or of IrTf6irnation thirt se
y'06 -C nflict

of employment. We should make for the benef it of others we know -for -and n pubrc: If you arowndt stinkin ore X-"of, 4" st
sure that our personal interests do example, by selling or buying shares on w T Legal'

not conflict with the interest of the the basis of price-sensifive informalion. t for.'cla4f!cdWn:,
Using information for our own benefitbusiness or our customers. To protect o Inrlesco shO

against this, there are safeguards in or for others is called "insider dealing"
and, In almost all countries, is a serious ;' .w6n sh re-deilk 'I

place, which we must all follow. fro -whickyou, or a fornily criminal offense. Other abuses of 'resVictedto ensqire -that noone-
M - -rnl§4i, !n4it u'afor information, such as disclosing sensitive proffts.-",Otfierernpfby eqs information (other than in the proper policabWe loyeerwiff 6

.omp,04;m- advqnce'course of your employment) is known
not be-involy6d oiA*yA6JrAtjence--:' "'t , , 1. .-- as "market abuse" and may also resultTWY' w ' - Pass on non-pvblic price-sengitivefhe7reloonship fr: o 0)() esin serious criminal and/or civil penalti

Owa-imare tho '6'51 41the Lssue As a company and as employees, we '"formatibn to other pelood,-deatii'mr-thtiencourage others to
have a responsibility to ensure thart weshcrr compesrof any suppliee, 's shares oh th.ebasi I 'of

or ojt er o , r r ganization -that know and abide by both the low and
-such information, even if.yo.tt doour internal policy.edulddydedI5 1h iFiesH.&Easy, t deal yourself or ot epno h wise-profit,

if Lq-pos n with Fres .-L - I
yo .'h &-Fqsy- from possing on the inf&mdtjond, ' ,-e sb'Kdl-co rif I -Ct rn.ean f( r
out lead -What d 'k-

top,
of imerest-of any'ki V,-

t. Ybq can deal in Tesc 'h For more'Wormatio6 -66ut d6bling -In.-
co '7 Tesco shc .We -' .o IrregLAdor other comparjies t s aresin or'lo re it ritilesiIn certnin circurns qnces' ourfakI"----Y y co aihost ihstanc6s Cf
Mf!mbers, 6r, 6, company- in whic-'Kyou jo Mdour Lin ndoer

LTr 4rhployment, -Figive.'dn":interest, may- be penniiied to re yo
5'0 Legcii 1)4p

you, -requires.youfo ejnpos es i n O-ur. ent
b4dinq anon public, rts ive

que ons-re! 'Dirktorbf Losi.?r yention.--
i inter#Stj conta' 'OlVbe added

6 'in ' : s 'List-bfid-notified
ur..L and Ao. crn'l n 4er- Anonymous Ethl6s- Ffbtlirfe

bytheCQM.P*.-Sbtfetary.You.
Tesco. Company Secretqi^

- kifl not be- 0610k"A
Company, s ares-unti[you- re-

told that yaw', av0l''te Aa en
off the in. 'd ' Li9 et st-,-:

A CODE OF BUSINESS CONDUCT
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GIFTS AND POLITICAL ACTIVITY
IMPROPER PAYMENTS -'-Whdobes it modmlor-"-, As a company, we have no political
In many cultures, the giving and offilicitions, and we do not make
receiving of gifts, entertainment or U11 y6ut-,rnbhoge - bff, political donations, within the normalofpreceipts Feel.'ree'to engOeAri penonoservices at a reasonable level is an

and meaning of that word. We work with
important part of building relationships federal, state and local governments -Polftical a vfty as tongas:thIS IS-',",

Regittet if ya-9pay-f9tony pjjvdte 'A.one o I r I ir -- your.ow ti n-
n me a d doeswith suppliers and other parties. But and other parties only on issues re Irttlijwork 

to-be-d6he 

-,; h&e 
you 

know 

'not 
adversely 

offiiO 
the-

this should never influence- or appear -t h 6 ;S' U .50rpe 4 - that ore vital to the Interests of ourarms sto influence - our business decisions pplier Contra of the bu inessbusiness. From time to time, weEq
in any way. We will never seek or exert may also sponsor political events. Talk to your mand er, if you1f. 

9, rr
improper influence in exchange for yovocceov ent", Any expenditure that we do make is requii etime off 'w ri for 'oliticolp
promises, gifts or any other inducements. 0bovP'l6e in -sentatiV4 act" s' th' 6reported in line with applicable laws. or redifts kdi- ielfic i*Pripour- _get- d' ' -as-ci Icarrying out- Wes occif e-IA&ed--

log the , . etdi s- AJI employees have the right, like anyegister 'or corns t0unci memberother citizen, to be politically active,
as long as this is kept separate from CIONTACT

A ceptLftee of our work duties and doesn't influence 0re ormotion al out po itica
or serYicqs -am, a. supplier or.,-.' how we behave to customers, OCR* sp you Un.e Manager,'
Contra 'or bryour no bendfit, , colleagues or anyone else.

.- Accept-incyppropnotp iftsorothe-

benefits- 'p6tie ---- --

Accepytqny!gft- 6iterib'Ini men't'

ar ervices ft67 a tir,4arty'Iffiat
o L mes wffh- conditions that result

-suppli-ers (iricl qinq pptentidl
npWsE)Wiers),'9diqinq d .bei .iefit,

cliiiiff6affo'n-'orya-iftsand'Do enn:ym

THE CODE OF BUSI N ES CON DUCT ..12
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One of our Values, "No one RESPONSIBLE USE

tries harder for customers," OF COMPANY IT What does it rriewfor 'me?
We each have a duty to use

is central to our success and company information technolog't fm the ownership U-se all,, ompany easourcess, u-'rb 
of riew'_-

encourages us to understand (IT) resources responsibly and ''I appropricrteour customers and deliver for appropriately. We should protect_,wq rtqwith pn, e compqriy -hardwc6resuch ds
them every day. This section -orqskjhg a thir Fresh & Easy's assets from misuse, Ensurethot

Iapt ps, phones ancf other handhefd

of the Code covers issues h If" theft and waste. We must also ensure
z, d6viees; dre'never ieft in or,

that other companies cannot gain public

relating to the use of property unsecured Dhices:'an unfair advantage over us by

that belongs to the business, AJ ri* thir&p I _u 9)d' nds , ing important information

customers or others. about our business.
q -Misuse'componys resources. including-

"Th" Big K4h6h_ qt er 7
email ahd-j -dcce&s;--

INTELLECTUAL PROPERTY 4r(* As4b , the b6sfnes omunl -_

-a 
jfi, ,r.pers

Intellectual property (IP) includes all t h e, W" 6- rl d)' b i herio

patents, trademarks, design rights, c6hWting -9ur'Leqq1 Departrtient Share user II)s or"llidsWord

copyright or other know-how owned
Knowinglyuse.6r-c' th&W -- fnstall any non , !-F egh & Eow pp oyed

by Fresh & Easy or Tesco. By protecting
J 6hts'6f oth Or' unlicebse0oftwore ont"9 your

our IP, we can ensure that the value in a stare.-Or-tbmptAeror,-4dawh Q d
our brand is maintained. Also it helps C 6 kTA& pass pn-inappropriate, matena
us to provide customers with new If 0-u H &'e oiny ,ti6estlos,:dbout the use, oi ..... ..

products and designs and develop Ap nqhtscantdct a r Lel at Deprartment, nnktonyJr qp -.Fr@ h 4 Easy

new processes, software and systems or unabihorfied'-device to -your.'

to improve our business. We must computer orto. te networ

ensure that we not only protect our
A

brands, designs and inventions, but

we also respect the IP rights of others. For rndre liwon-natf6 ,coritafct.our

IT-Departepent.

THE CODE OF BUSINESS CONDUCT
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CONFIDENTIALITY AND ACCURATE ACCOUNTING
meahlo .rDATA PROTECTION AND MONEY LAUNDERING

We have an important duty to our To meet our legal obligations and to

customers and our employees to respect ., , W4:sure qi ytustorherbr staff retain the trust of our customers and. rrf Keep ac -urcrte records and
the information we hold about them horeholders, our activities must be - - 1 .1s accounts,'if you are responsible

b"urdte-qn&-wh -nec8ssary -
and ensure it is protected and handled f accurately reported in the company's

4pt: up to ddfe,.-,K66p4t- or no
responsibly The trust of our staff and 16 ng6r th a n ne de S '(_2 accounts. This means that we will

, I ' - I c I _ I - - - I I * :$eek il id-necam -apprwqU6r..-,
customers is very important, so we comply with local and international j7y

K" n eertustom1erdhq-,6m:) by financial reporting rules and other pendit6te and-ke6p acicarate"
take our obligations under relevant fr1fdrir) cirtion'setu rmation records of spencflng
dato protection and privacy laws very Tw;f b6 used fbioi-1 - Ryqnd internal reporting policies of the

seriously. We should also regard all only for the: purp-die-for4hicli it was company, This obligation also , perdte wit our internal and
information concerning our business obtained, This policyd6in not, limit extends to the reporting of data at externql auditors; providing therril

as an asset, which, like other important hbn, -stip-erv.isory prnptoye&s .,-nghts-to our stores. And we must be alert to- - _1 '-- . 11 With the informotion and documents-in, - 'd- -tvitteg under,pngcig( protegte pic
assets, has a value and needs to be the Ndiiondl' L'a'bi 'rJWciti6ns Act, the possibility that criminals may :;fHat they need tp,,dp their jo s
suitably prortected. hcj-:, try to use our business to launderincluding t e rig t 0, r6 Reooirt to your Line Manager or

i .riformotion:related f6terms arid illegally-obtained money, for example,
-- 1 1. , - L; I " , , '- - -1- 1, - 1-11 .bur an ympLis,.,&66d!tF6ns of'6mp o- by spending very large amount Ethics Hotline,yr"ht. s of on

if you have repon to
E sure that data is pproptiately, cash in store or attempting to make -believe
-T ap that other employees ore:'keeplhg-

,re d-di4-41s po 00-- - payments to the business where this
wo o th disctisslncr would not normally be appropriate. iriaccurote or falO iod -records or

c' nfiderifibijitiforril b,6: irf p6b Ic fnisoppr priating, funds-.
places

CONTACT
If you havereasbn-tb belleve thdt

are being (n (e toloLArclOr
th pc'.,rn(ik[n sure.that, 'e person'you o4 mpts

fytN .-q b d money, through F* "' h iSA Easy orore providing it to is rig [ty 11 we
toreceive It and, where necessary, ave any concerns. about accurate,

at -1 ypte in accourrfinq, reportto;donce!. itfi-riF4K, sy,;Pdllcy. n 
-Y

ccor Ea- our Une. Manage

0 OTAa Director of Loss.-Preveirrdoin
If you ore ever u6sure aE put how

-to koridl6T nesf -&-Ed s ,ddt a, be gur anonymous Et hics HWii!e'
cautipus-and,- e6k odvice' from:

'Y

information-56curity-

4" .6 qa[ e at

THECODE OF BUSINESS CONDUCT
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Our success depends on our UNACCEPTABLE BEHAVIOR

people One of our Values, '" at dcies it med" f Or' m e'? We do not tolerate abuse or What does itmean fok M e?
unacceptable behavior in the V"Treat people how we like workplace in any form, whetherDeripr v te q_welcomfniq an1. qrate tbip6c-t i oe yt urr i4ea. d-InclusIve."to be treated," ensures that toward our customers, other rkenytronmerit, andWP encourage

we respect those around employees, suppliers or anyone else.
that yom may came, into contact J. ose you w rk with tp do so

us. This section of the Code h- In' ih To make sure Fresh & Easy affers
iAth,,I, et er. ey are cusltbnriep, bytreating, one:as you v 6utd-

crr 6ther:,Partlbs 1- 11 11 a great place to work for all staff, PY12"y- 1, -1 ''- . 'r", .. -
covers the key issues relating ike W be"traoted'

we should be sensitive to actions or
to people. Ensure yoyr.,o"'em ployment., behaviors that may be acceptable in

..;decisions', for eXamOle, recruiting one culture but not in another. Some E -in be
EQUAL OPPORTUNITIES new'stdff-and of these behaviors may even be 99cigo . _ha that would'be

nce consid.ered by
Our success depends on our people. reviewing th9.e, ' h6 illegal in other countries where Tesco _Ghrn in the eqm_

W --already
We aim to employ people who reflect 7 = crecffng ct hostffip or intimidating

the diverse nature of society and we work in your tecim, are operates. Employees found to have work e6yJronMent, includ ing making
determined by me-rit-and

value the contribution they make, engaged in unacceptable behavior inappropriate joke$ or commeritt-
busiriess'consider6tibns alone can face serious consequences, such

irrespective of age, sex, disability, sexual -rumors or , use
orientation, race, color, religion, ethnic Ynd"9nd, ernp[oyh ent' arid as disciplinary action, including Spread, malictous'

company resources to transmitorigin or political beliefs. At our stores, eqUdkr5l _ nities 16Y dismissal, and potentially, legal action.and communications that might be
cpnsidered derogatory, defamcftry,in our distribution centers and in our lagal cultures an

inipact on w6rkplacedecisions.offices, we recruit on merit, using harassing, pornographic qK
clearly defined and fair criteria. otherwise offensive

We also try to make sure everyone WYP beke e kaiyouhqve been
can work in G way that suits their the victim of discrimination or have llflyg feel that you-h6e been the victim
circumstances -we support flexible any once0is -relating to. our equall.-", - 7 1" , -cif Wircissmont or other unacceptable
working, offering part-time roles and opportunity policies, c6ntacf 1--Y"r- b hqvior, you should contact your:
encouraging job-sharing opportunities Line-,- ager. Line dnager
and shift swapping, if possible. -1m. oye e eree'Reiato's 494 tmployee Retations Manager,

An fi. moOs Ethics Hotlfine non us s+totll'yrno. 1c: ne-

r THE CODE OF BUSINESS CONDUCT
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NOTES:

; .,Our"Cofec PUrpose),

WiKbi ,VdkGS,
No one tries harder for customers
Treiq , people how we like to be treated"

Woos We Ai6 5
40, fe"k and easy A good neighbor to k
pla to shop - 'They're friendly W-, 0 edted

Great food 1. r1ar-trust vfthHey. rL consi erate
Fresh and easy'ideris, Ao,#wir_ neigh bom 6idoqger who

Pi;ices I can't believe' T e re part of the helpsm6_y
itan get what I worrt- porhmunity A n e I resting ob

The-ftexiblitty
quick and.ea y They're careful need

aboUf theirIMPOct The 00P6junity
on'the enyrahrMnt, to
ThWre honest f6ir v Tho-r. idMs areJair
qn :r SpQnsi e

e n.

J A n d A&'. 0 he Te a-m-
We're possionale We keep thingg simple

bout what we'-do- nte rq ope r ate as o discou
We love new things We focus on vv hat's'repIly impodatit
We know our stuff * n out b4ne's's ffom the shelf edge
We show we care a We get things right the first time
We share a smile We help our people make the difference

N 
A
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OUR "TRADING FAIRLYO PROGRAM
We buy and sell our products responsibly, We expect our buyers to act in accordance How do we mess and ve* +e ethicol conditiom
so our customers can know that everything with our policies and codes of practice, so of workers in our'tupply choin?
they buy is produced under decent that customers can be confident that the TRADIMG FAIRLY PROGRAM
conditions and everyone involved is goods they purchase from us have been

o Suppliers are requited to complete a self-assessment which I& based
treated fairly. We support our suppliers bought in a professional and appropriate

and expect them to meet high labor, health way. We train all of our commercial buying art a third-party- system, to determine the'likellhood of an issue to exist.

This Wbosed on their country of operation, type of product they produce
and safety standards for their employees, and technical teams in how to ensure

and comple on of sidet.oilled qwwionnaire.
as set out in our Ethical Trading Code of compliance, identify issues and respond

Practice. Our Code of Practice is based on if non-conformances arise. We strive o Suppliers whor-receive a high-risk rating will be required to undergo

International and National Labor Laws, as to ensure long-term corrective actions an audit, These audft ore completed by a recognized, independent

well as the Ethical Trading Initiative (ETI) are put in place and that our trading third-party cit4diting.w ' mpdny. The audits ore generally announced

Base Codes (http://www.ethicaltrade.org). relationships are built upon our promise b4 may be unannounced depending-on supplier history, country of
of being a "great place to work" operation or known industry Issues,

We don't just rely on our suppliers to be throughout our supply chain. Although
knowledgeable about ethical trading we don't claim to have all the answers, - Supplier purchasing agreements and terms of conditions ore in place

topics, but we have built internal programs we do recognize that labor standards with all of our direct suppliers which require them to comply with all

that ensure we understand the risks for Of our codes of practices, as well as all applicable laws and regulations.

non-conformances related to worker issues may arise. We are committed to

work with our suppiers to ensure any - We facilitate a transparentondapen learning environment by ensuring
health and safety, human trafficking,

problems ore addressed. Commercial that our suppilers,- buyers, technical.teams and management are trained
child and slave labor issues. We created a

program that utilizes our vast international consequences may be enforced if on the relevant issues and how-to identify and resolve them K they arise.
non-conformances are not corrected.

networks of knowledgeable partners * We have a- mechanism to monitor compliance internally and within,

internally and externally. We are working In this context, how we buy from our our direct supply chain, cis well as commercial consequences if

proactively to address opportunities and suppliers is as important as what we buy. non-conformances are found.

increase the awareness of issues within Our key to delivering the best offer for our

our supply chain. customers is working with suppliers who - We look for opportunities to participate In best practice building

share our Values and expect the some and working with government and non-government organizations

high standards across their own network to understand and minimize Issues I arising-

of suppliers.

CODE OF BUSINESS CONDUCT - "TRADING FAIRLY" PROGRAM



From: Manriguez Miguel A-
To: Hanka. Ncholas
Subjem RE: 31-CA-077074; 31-CA-080734
Daft Monday, October 15, 2012 8:42:26 PM

Mr. Hankey,

I appreciate your response. To be dear, in this matter, the Region is only concerned with Fresh & Easy's
Code of Business Conduct, not TescD PLC s Code of Business Conduct or Fresh & Easy's application of
Tesco's Code of Business Conduct. 31-CA-077074 has been dismissed with respect to Tesco. The
allegations in 31-CA-077074 and 31-CA-080734 concern Fresh & Easys Code of Business Conduct, not
Fresh & Easy's application of Tesco's Code of Business Conduct.

According to the Region, the fact that Fresh & Easy has recently replaced its policy does not remedy the
alleged violation.

Please send me the executed settlement agreement, which you have received, by close of business on
Tuesday, October 16, 2012. Otherwise, the Region will issue complaint in this matter.

Truly,

Miguel Manriquez

From: Hankey, Nicholas [Nicholas. Hankey@dlapiper.com]
Sent: Monday, October 15, 2012 7:59 PM
To: Manriquez, Miguel A.
Cc: Hanrahan, Colleen; Turzi, Joseph; Hankey, Nicholas
Subject: 31-CA-077074; 31-CA-080734

Mr. Manriquez,

We are writing in response to the Region's proposed settlement agreement in the above- referenced
matters. Unfortunately, absent some clarity with respect to the allegations in the charges, my client has
no basis on which to respond to the Region. As we understand the charge in Case No. 31-CA-077074,
the allegation is that Fresh & Easy's application of Tesco PLCs Code of Business Conduct violates the
Act. That allegation is contradicted directly by the charge in Case No. 31-CA-080734, which alleges that
it is Fresh & Easy's own Code of Business Conduct that violates the Act. Clearly, these two allegations
are mutually exclusive, as both policies cannot apply.

On May 3, 2012, Fresh & Easy requested that the Region provide additional information with respect to
these allegations and clarify which of these mutually exclusive theories it was pursuing. To date, the
Region has not provided any meaningful response. Instead, the Region only added to the confusion
when it dismissed the portion of the charge in Case No. 31-CA-077074 against Tesco. Although the
Region's letter explains that the portions of the charge against Fresh & Easy remain outstanding, it
failed to provide any rational basis for the position that the mutually exclusive policies both apply. At a
minimum, the Region's position raises serious due process issues.

In any event, Fresh & Easy's Code of Business Conduct does not violate the NLRA. Nonetheless, to
eliminate any possible confusion, Fresh & Easy has rescinded its policy and replaced it with a new policy
that cannot be interpreted to interfere with employees! rights under the NLRA. For your convenience,
we have attached a copy of the Company's Code of Business Conduct which contains the revised policy.

We are available to discuss this matter further at your convenience.

Thanks,
Nick
Please consider the environment before printing this email. GOVERNMENT

EXHIBIT



The information contained in this email may be confidential and/or legally privileged. It has been sent
for the sole use of the Intended recipient(s). If the reader of this rn ge is not an intended recipient,
you are hereby notified that any unauthorized review, use, disclosure, dissemination, distribution, or
copying of this communication, or any of its contents, is strictly prohibited. If you have received this
communication in error, please reply to the sender and destroy all copies of the message. To contact us
directly, send to postmaster@dlapiper.com. Thank you.



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
REGION 31

0 11150 W OLYMPIC BLVD Agency Website: www.nlrb.,qov
0 STE 700 Telephone: (310)235-7351

LOS ANGELES, CA 90064-1825 Fax: (310)235-7420

October 22, 2012

Joseph Anthony Turzi, Esq.
DLA Piper LLC (US)
500 8th St NW
Washington, DC 20004-2131

Re.: FRESH & EASY NEIGHBORHOOD MARKET
Cases 31-CA-077074 and 31-CA-080734

Dear Mr. Turzi:

Attached is a copy of the Order Consolidating Cases, Consolidated Complaint and
Notice of Hearing that issued today pursuant to my direction. It is the policy of the Acting
General Counsel of the National Labor Relations Board to encourage settlement of unfair labor
practices short of litigation wherever possible. Be assured that this Regional Office fully
supports such settlement policy and will be available to discuss settlement of this case at any
time prior to the formal hearing, which is scheduled to conunence on
-lanuAa 7,2013.

The trial attorney assigned to this matter will contact you in the near future to discuss
the possibility of settlement and the arrangement of a settlement conference with our
settlement coordinator, Regional Attorney Brian Gee. In the meantime, please also feel free to
contact the trial attorney or Mr. Gee anytime regarding settlement of this matter. You can
contact Mr. Gee by email at brian.gee@nlrb-gov. If we have not already done so, we win
supply you with a copy of a proposed Settlement Agreement setting forth the terms and
conditions upon which the matter can be resolved, thereby avoiding costly and time-
consuming litigation. We invite you to give this matter your most serious and informed
attention well in advance of the hearing.

Ve ly yours,

Brrian D e
Ac Region 11 ector

Attachments

cc: David A. Rosenfeld, Esq., Weinberg, Roger & Rosenfeld
1001 Marina Village Pkwy., Suite 200, Alameda, CA 94501-6430

IGOVERNMENTEXHIBIT



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD
MARKET

and Cases 31-CA-077074 and
31-CA-080734

UNITED FOOD AND COMMERCIAL
WORKERS INTERNATIONAL UNION

ORDER CONSOLIDATING CASES, CONSOLIDATED
COMPLAINT AND NOTICE OF HEARING

Pursuant to Section 102.33 of the Rules and Regulations of the National

Labor Relations Board (the Board) and to avoid unnecessary costs or delay, IT IS

ORDERED THAT Case 31-CA-077074 and Case 31-CA-80734, which are based on

charges s filed by United Food and Commercial Workers International Union

(Union) against Fresh & Easy Neighborhood Market (Respondent) are

consolidated.

This Order Consolidating Cases, Consolidated Complaint and Notice of

Hearing, which is based on these charges, is issued pursuant to Section 10(b) of

the National Labor Relations Act, 29 U.S.C. 9 151 et seq. (the Act) and Section

102.15 of the Boar&s Rules and Regulations, and alleges Respondent has violated

the Act as described below:



The charges in the above cases were filed by the Union, as set forth in

the following table, and served upon the Respondent on the dates indicated:

Case No. Date Filed Date Served

31-CA-077074 Mar. 15,2012 Mar. 27,2012

31-CA-080734 May 9,2012 May 11, 2012

2. (a) At all material times, Respondent, has been has been a

Delaware corporation, and a subsidiary of Tesco"PLC, with an office and place of

business located at 2120 Park Place, Suite 200, El Segundo, California, and with

facilities located at various locations throughout facilitiesSouthem California, and

has been operating retail operating retail grocery stores.gr stores

(b) -ID conducting its operations during the calendar year ending

December 31, 2011, Respondent derived gross revenues in excess of $500, 000.

(c) During the period of time described above in paragraph 2(b),

Respondent purchased and received at its Southern California grocery stores

products, goods, and materials valued in excess of $5,000 directly from points

outside the State of California.

3. At all material times, Respondent has been an employer engaged in.

commerce within the meaning of Section 2(2), (6), and (7) of the Act. -

4. At all material times, the Union has been a labor organization within

the meaning of Section 2(5) of the Act.

2



5. At all material times, Respondent has maintained the following rule:

Keep customer and employee informad n secure. Information must
be used fairly, lawfully and only for the purpose for which it was
obtained.

6. By the conduct described above in paragraph 5, Respondent has been

interfering with, restraining, and coercing employees in the exercise of the rights

guaranteed in Section 7 of the Act in violation of Section 8(a)(1) of the Act.

7. The unfair labor practices of Respondent described above affect

commerce within the meaning of Sections 2(6) and (7) of the Act.

As part of the remedy for the unfair labor practice alleged above in

paragraphs 5 and 6, the General Counsel seeks an Order requiring that

Respondent rescind the rule described above in paragraph 5, notify all of its

employees, electronically, that this has been done, and post the remedial notice on

its internet site.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the

Board!s Rules and Regulations, it must file an answer to the consolidated

complaint. The answer must be received by this office on or before November

5, 2012, or postmarked on or before November 3. 2012 Respondent should file

an original and four copies of the answer with this office and serve a copy of the

answer on each of the other parties.

3



An answer may also be filed electronically through the Agency's website. To

file electronically, go to www.nlrb.&ov, click on File Case Documents, enter the

NLRB Case Number, and follow the detailed instructions. The responsibility for

the receipt and usability of the answer rests exclusively upon the sender. Unless

notification on the Agency's website informs users that the Agency's E-Filing

system is officially determined to be in technical failure because it is unable to

receive documents for a continuous period of more than 2 hours after 12:00 noon

(Eastern Time) on the due date for filing, a failure to timely file the answer will not

be excused on the basis that the transmission could not be accomplished because

the Agency's website was off-line or unavailable for some other reason. The

Board's Rules and Regulations require that an answer be signed by counsel or non-

attorney representative for represented parties or by the party if not represented-

See Section 102.21. If the answer being filed electronically is a pdf document

containing the required signature, no paper copies of the answer need to be

transmitted to the Regional Office. However, if the electronic version of an

answer to a complaint is not a pdf file containing the required signature, then the

E-filing rules require that such answer containing the required signature continue

to be submitted to the Regional Office by traditional means within three (3)

business days after the date of electronic filing. Service of the answer on each of

the other parties must still be accomplished by means allowed under the Board's

4



Rules and Regulations. The answer may not be filed by facsimile transmission. if

no answer is filed, or if an answer is filed untimely, the Board may find, pursuant

to a Motion for Default judgment, that the allegations in the consolidated

complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on Iggua:1:y 7,2013 1:00 p.m. at the

National Labor Relations Board, Region 31, U150 W. Olympic Blvd., Suite 700, Los

Angeles, California, and on consecutive days thereafter until concluded, a hearing

will be conducted be-fore an administrative law judge of the National Labor

Relations Board. At the hearing, Respondent and any other party to this

proceeding have the right to appear and present testimony regarding the

allegations in this consohdated complaint. The procedures to be followed at the

hearing are described in the attached Form NLRB-4668. The procedure to request

a postponement of the hearing is described in the attached Form NLRB-4338.

Dated: October 22, 2012.

Brian . Gee-, 4* Regional Director
National Labor'Keladons Board, Region 31
11150 W. Olympic Boulevard, Suite 700
Los Angeles, CA 90064
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FORM NLM-"68
(4-05)

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD

IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board
who will preside at the hearing as an independent, impartial finder of the facts and applicable law whose
decision in due time will be served on the parties. The offices of the administrative law judges are located in
Washington, DQ San Francisco, California; New York, N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint
request of the parties, will conduct a "prehearing" conference, prior to or shortly after the opening of the
hearing, to ensure that the issues are sharp and clearcut, or the administrative law judge may independently
conduct such a conference. The administrative law judge will preside at such conference, but may, if the
occasion arises, permit the parties to engage in private discussions. The conference will not necessarily be
recorded, but it may well be that the labors of the conference will be evinced in the ultimate record, for
example, in the form of statements of position, stipulations, and concessions. Except under unusual
circumstances, the administrative law judge conducting the prehearing conference will be the one who will
conduct the hearing; and it, is gnected that the formal hearing wdl commence or be resumed immediately
ullon completion of the prehearing conference, No prejudice will result to any party unwilling to participate in
or make stipulations or concessions during any prehearing conference.

(77iis is not to he construed as preventing the partiesfirom meeting earlierfor similar purposes. To the
contrary, the parties are encouraged to meet prior to the time setfor hearing in an effort to narrow the issuem)

Parties may be represented by an attorney or other representative and present evidence relevant to
the issues. All parties appearing before this hearing who have or whose witnesses have handicaps falling
within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and
who in order to participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603,
should notify the Regional Director as soon as possible and request the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs
and arguments must refer to the official record. The Board will not certify any transcript other than the official
transcript for use in any court litigation. Proposed corTections of the transcript should be submitted, either by
way of stipulation or motion, to the administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the
official reporter unless the administrative law judge specifically directs off-the-record discussion. In the event
that any party wishes to make off-the-record statements, a request to go off the record should be directed to
the administrative law judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The
administrative law judge will allow an automatic exception to all adverse rulings and, upon appropriate order,
an objection and exception will be permitted to stand to an entire line of questioning

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the
administrative law judge and other parties at the time the exhibits are offered in evidence. If a copy of any
exhibit is not available at the time the original is received, it will be the responsibility of the party offering such
exhibit to submit the copy to the administrative law judge before the close of hearing. In the event such copy is
not submitted, and the filing has not been waived by the administrative law judge, any ruling receiving the
exhibit may be rescinded and the exhibit rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for
oral argument, which shall be included in the transcript of the hearing. In the absence of a request, the
adatinistrative law judge may ask for oral argument if, at the close of the hearing, it is believed that such

(OVER)
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argument would be beneficial to the understanding of the contentions of the parties and the factual
issues involved.

In the discretion of the administrative law judge, any party may, on request made before the close of
the hearing, file a brief or proposed findings and conclusions, or both, with the administrative law judge who
will fix the time for such filing. Any such filing submitted shall be double-spaced on BY2by 11 inch paper.

Attention of the parties is called to the following requirements laid down in Section 102.42 of the
Board's Rules and Regulations, with respect to the procedure tobe followed before the proceeding is
transferred to the Board:

No request for an extension of time within which to submit briefs or proposed findings to the
administrative law judge will be considered unless received by the Chief Administrative Law Judge in
Washington, DC (or, in cases under the branch offices in San Francisco, California; New York New York- and
Atlanta, Georgia, the Associate Chief Administrative Law judge) at least 3 days prior to the expiration of time
fixed for the submission of such documents. Notice of request for such extension of time must be served
simultaneously on all other parties, and proof of such service furnished to the Chief Administrative Law Judge
or the Associate Chief Administrative Law judge, as the case may be. A quicker response is assured if the
moving party secures the positions of the other parties and includes such in the request. All briefs or
proposed findings filed with the administrative law judge must be submitted in triplicate, and may be printed
or otherwise legibly duplicated with service on the other parties.

In due course the administrative law judge will prepare and file with the Board a decision in this
proceeding, and will cause a copy thereof to be served on each of the parties. Upon filing of this decision, the
Board will enter an order transferring this case to itself, and will serve copies of that order, setting forth the
date of such transfer, on all parties. At that point, the administrative law judge's official connection with the
ase will cease.

The procedure to be followed before the Board from that point forward, with respect to the filing of
exceptions to the administrative law judge's decision, the submission of supporting briefs, requests for oral
argument before the Board, and related matters, is set forth in the Board's Rules and Regulations, particularly
in Section 102.46 and following sections. A summary of the more pertinent of these provisions will be served
on the parties together with the order transferring the case to the Board.

Adjustments or settlements consistent with the policies of the National Labor Relations Act reduce
government expenditures and promote amity in labor relations. If adjustment appears possible, the
administrative law judge may suggest discussions between the parties or, on request, will afford reasonable
opportunity during the hearing for such discussions.



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD WMCF17

and Cases 31-CA-077074 and

UNITED FOOD &COMMERCIAL WORKERS 31-CA-080734

INTERNATIONAL UNION

AFFIDAVIT OF SERVICE OF: Order Consohdg ft Cases, Consolidated CopMa mt and
Notice of Horing (mith forms NLRB-4338 and NLRB-4668 attached)

1, the undersigned employee of the National Ubor Relations Board, being duly sworn,
say that on October 22, 2012, 1 served the above-entided document(s) by certified or
regular maiL as noted below, upon the following persons, addressed to them at the
following addresses:

CERTIFIED MAIL REGULAR MAIL

Joseph Anthony Turzi, Esq. Phillip Mason
DLA Piper LLC (US) Fresh & Easy Neighborhood Market
500 8th St NW 2120 Park Place, Suite 200
Washington, DC 20004-2131 El Segundo, CA 90245-4741

David A- Rosenfeld, Esq. United Food & Commercial Workers
Weinberg, Roger & Rosenfeld International Union
1001 Marina Village Pkwy., Suite 200 3200 Inland Empire Blvd-, Suite 160
Alameda, CA 94501-6430 Ontario, CA 91764-5575

Argie Reporting
5900 Nieman Road, Ste. 200
Shawnee, KS 66203

October 22, 2012 Mara Estudillo, Designated Agent of NLRB
Date Name

Signat-ure



Form NIM-4338
(6-90)

NATIONAL LABOR RELATIONS BOARD
NOTICE

Case Nos. 31-CA-077074 and 31-CA-080734

The issuance of the notice of formal hearing in this case does not mean that the
matter cannot be disposed of by agreement of the parties. On the contrary, it is the policy
of this office to encourage voluntary adjustments. The examiner of attorney assigned to
the case will be please to receive and to act promptly upon your suggestions or comments
to this end. An agreement between the parties, approved by the Regional Director, would
serve to cancel the hearing.

However, unless otherwise specifically ordered, the hearing will be held at the
date, hour, and place indicated. Postponements will not be granted unless good and
sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two
copies must be filed with the Regional Director when appropriate
under 29 CFR 102.16(a) or with the Division of Judges when
appropriate under 29 CFR 102.16(c).

(2) Grounds thereafter must he set forth in detafl,-

(3) Alternative dates for any rescheduled hearing must be given;

The positions of all other parties must be ascertained in advance by
the requesting party and set forth in the request; and

(5) Copies must be simultaneously served on all parties (listed below),
and that the fact must be noted on the request.

Except under the most extreme conditions, no request for postponement will be
granted during the three days immediately preceding the date of the hearing.

Joseph Anthony Turzi, Esq. David A. Rosenfeld, Esq.
DLA Piper LLC (US) Weinberg, Roger & Rosenfeld
500 8th St NW 1001 Marina Village Pkwy, Ste 200
Washington, DC 20004-2131 Alameda, CA 94501-6430

Phillip Mason United Food & Commercial Workers
Fresh & Easy Neighborhood Market International Union
2120 Park Pl., Ste 200 3200 Inland Empire Blvd., Ste 160
EI Segundo, CA 90245-4741 Ontario, CA 91764-5575



United States Government

NATIONAL LABOR RELATIONS BOARD

... Region 31

11150 W. Olympic Blvd., Suite 700 Telephone: (310) 235-7350
Facsimile: (310) 235-7420

Los Angeles, CA 90064 www.nlrb.gov

October 23, 2012

Sent via Regular Mail

Re: Fresh & Easy Neighborhood
Market (United Food and
Commercial Workers International
Union)
Case Nos. 3 1 -CA-077074 and 3 1 -
CA-080734

Dear Mr. Turzi and Mr. Rosenfeld:

The Consolidated Complaint and Notice of Hearing concerning the above-referenced
cases, which issued on October 22, 2012, contains various formatting errors. Please
disregard that complaint and see the attached corrected Order Consolidating Cases,
Consolidated Complaint and Notice of Hearing.

V ly Yo

B an D. e
c i 2j 2i
ting Regional Director

GOVERNMENT
EXH1131T

_j



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD MARKET
Cases 31-CA-077074 and

and 31-CA-080734
UNITED FOOD AND COMMERCIAL WORKERS

INTERNATIONAL UNION

ORDER CONSOLIDATING CASES, CONSOLIDATED

COMPLAINT AND NOTICE OF HEARING

Pursuant to Section 102.33 of the Rules and Regulations of the National Labor Relations

Board (the Board) and to avoid unnecessary costs or delay, IT IS ORDERED THAT Case 3 1 -

CA-077074 and Case 3 1 -CA-080734, which are based on charges filed by United Food and

Commercial Workers International Union (Union) against Fresh & Easy Neighborhood Market

(Respondent) are consolidated.

This Order Consolidating Cases, Consolidated Complaint and Notice of Hearing, which

is based on these charges, is issued pursuant to Section I 0(b) of the National Labor Relations

Act, 29 U.S.C. § 151 et seq. (the Act) and Section 102.15 of the Board's Rules and Regulations,

and alleges Respondent has violated the Act as described below:

I . The charges in the above cases were filed by the Union, as set forth in the

following table, and served upon the Respondent on the dates indicated:

Case No. Date Filed Date Served

3 1 -CA-077074 Mar. 15, 2012 Mar. 27, 2012

3 1 -CA-080734 May 9, 2012 May 11, 2012



2. (a) At all material times, Respondent, has been a Delaware corporation, and a

subsidiary of Tesco PLC, with an office and place of business located at 2120 Park Place, Suite

200, El Segundo, California, and with facilities located at various locations throughout Southern

California, and has been operating retail grocery stores.

(b) In conducting its operations during the calendar year ending December 3 1,

2011, Respondent derived gross revenues in excess of $500,000.

(c) During the period of time described above in paragraph 2(b), Respondent

purchased and received at its Southern California grocery stores products, goods, and materials

valued in excess of $5,000 directly from points outside the State of California.

3. At all material times, Respondent has been an employer engaged in commerce

within the meaning of Section 2(2), (6), and (7) of the Act.

4. At all material times, the Union has been a labor organization within the meaning

of Section 2(5) of the Act.

5. At all material times, Respondent has maintained the following rule:

Keep customer and employee information secure. Infonnation. must be used
fairly, lawfully and only for the purpose for which it was obtained.

6. By the conduct described above in paragraph 5, Respondent has been interfering

with, restraining, and coercing employees in the exercise of the rights guaranteed in Section 7 of

the Act in violation of Section 8(a)(1) of the Act.

7. The unfair labor practices of Respondent described above affect commerce within

the meaning of Section 2(6) and (7) of the Act.

As part of the remedy for the unfair labor practice alleged above in paragraphs 5 and 6,

the General Counsel seeks an Order requiring that Respondent rescind the rule described above

2



in paragraph 5, notify all of its employees, electronically, that this has been done, and post the

remedial notice on its internet site.

ANSWER REOUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board's Rules

and Regulations, it must file an answer to the consolidated complaint. The answer must be

received by this office on or before November 6, 2012, or postmarked on or before

November 5, 2012. Respondent should file an original and four copies of the answer with this

office and serve a copy of the answer on each of the other parties.

An answer may also be filed electronically through the Agency's website. To file

electronically, go to www.nlrb.vov, click on File Case Documents, enter the NLRB Case

Number, and follow the detailed instructions. The responsibility for the receipt and usability of

the answer rests exclusively upon the sender. Unless notification on the Agency's website

informs users that the Agency's E-Filing system is officially determined to be in technical failure

because it is unable to receive documents for a continuous period of more than 2 hours after

12:00 noon (Eastern Time) on the due date for filing, a failure to timely file the answer will not

be excused on the basis that the transmission could not be accomplished because the Agency's

website was off-line or unavailable for some other reason. The Board's Rules and Regulations

require that an answer be signed by counsel or non-attomey representative for represented parties

or by the party if not represented. See Section 102.2 1. If the answer being filed electronically is a

pdf document containing the required signature, no paper copies of the answer need to be

transmitted to the Regional Office. However, if the electronic version of an answer to a

complaint is not a pdf file containing the required signature, then the E-filing rules require that

such answer containing the required signature continue to be submitted to the Regional Office by

3



traditional means within three (3) business days after the date of electronic filing. Service of the

answer on each of the other parties must still be accomplished by means allowed under the

Board's Rules and Regulations. The answer may not be filed by facsimile transmission. If no

answer is filed, or if an answer is filed untimely, the Board may find, pursuant to a Motion for

Default Judgment, that the allegations in the consolidated complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on January 7,2013, 1:00 p.m. at the National Labor

Relations Board, Region 31, 11150 W. Olympic Blvd., Suite 700, Los Angeles, California, and

on consecutive days thereafter until concluded, a hearing will be conducted before an

administrative law judge of the National Labor Relations Board. At the hearing, Respondent and

any other party to this proceeding have the right to appear and present testimony regarding the

allegations in this consolidated complaint. The procedures to be followed at the hearing are

described in the attached Form NLRB-4668. The procedure to request a postponement of the

hearing is described in the attached Form NLRB-4338.

Dated at Los Angeles, California, this 2 d day of Oct er 2012

Brian Go, Acti*Vqgional Director
National Labor RVations Board, Region 31
11150 W. Olympic Boulevard, Suite 700
Los Angeles, CA 90064



-FURM NLK8-46bd
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SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD

IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELAT161S ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board
who will preside at the hearing as an independent, impartial finder of the facts and applicable law whose
decision in due time will be served on the parties. The offices of the administrative law judges are located in
Washington, DC; San Francisco, California; New York, N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint
request of the parties, will conduct a "prehearing" conference, prior to or shortly after the opening of the
hearing, to ensure that the issues are sharp and clearcut; or the administrative law judge may independently
conduct such a conference. The administrative law judge will preside at such conference, but may, if the
occasion arises, permit the parties to engage in private discussions. The conference will not necessarily be
recorded, but it may well be that the labors of the conference will be evinced in the ultimate record, for
example, in the form of statements of position, stipulations, and concessions. Except under unusual
circumstances, the administrative law judge conducting the prehearing conference will be the one who will
conduct the hearing; and it is expected that the formal hearing will commence or be resumed immedigtely
upon completion of the prehearing conference. No prejudice will result to any party unwilling to participate in
or make stipulations or concessions during any prehearing conference.

(This is not to be construed as preventing the partiesfrom meeting earlierfor similar purposes. To the
contrary, the parties are encouraged to meet prior to the time setfor hearing in an effort to narrow the issues.)

Parties may be represented by an attorney or other representative and present evidence relevant to
the issues. All parties appearing before this hearing who have or whose witnesses have handicaps failing
within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and
who in order to participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603,
should notify the Regional Director as soon as possible and request the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs
and arguments must refer to the official record. The Board will not certify any transcript other than the official
transcript for use in any court litigation. Proposed corrections of the transcript should be submitted, either by
way of stipulation or motion, to the administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the
official reporter unless the administrative law judge specifically directs off-the-record discussion. In the event
that any party wishes to make off-the-record statements, a request to go off the record should be directed to
the administrative law judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The
administrative law judge will allow an automatic exception to all adverse rulings and, upon appropriate order,
an objection and exception will be permitted to stand to an entire line of questioning. .

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the
administrative law judge and other parties at the time the exhibits are offered in evidence. if a copyof any
exhibit is not available at the time the original is received, it will be the responsibility of the party offering such
exhibit to submit the copy to the administrative law judge before the close of hearing. In the event such copy is
not submitted, and the filing has not been waived by the administrative law judge, any ruling receiving the
exhibit may be rescinded and the exhibit rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for
oral argument, which shall be included in the transcript of the hearing. In the absence of a request, the
administrative law judge may ask for oral argument if, at the close of the hearing, it is believed that such

(OVER)
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argument would be beneficial to the understanding of the contentions of the parties and the factual
issues involved.

In the discretion of the administrative law judge, any party may, on request made before the close of
the hearing, file a brief or proposed findings and conclusions, or both, with the administrative law judge who
will fix the time for such filing. Any such filing submitted shall be double-spaced on 81/2by 11 inch paper.

Attention of the parties is called to the following requirements laid down in Section 102.42 of the
Board's Rules and Regulations, with respect to the procedure to be followed before the proceeding is
transferred to the Board:

No request for an extension of time within which to submit briefs or proposed findings to the
administrative law judge will be considered unless received by the Chief Administrative Law Judge in
Washington, DC (or, in cases under the branch offices in San Francisco, California; New York, New York; and
Atlanta, Georgia, the Associate Chief Administrative Law judge) at least 3 days prior to the expiration of time
fixed for the submission of such documents. Notice of request for such extension of time must be served
simultaneously on all other parties, and proof of such service furnished to the Chief Administrative Law Judge
or the Associate Chief Administrative Law Judge, as the case may be. A quicker response is assured if the
moving party secures the positions of the other parties and includes such in the request. All briefs or
proposed findings filed with the administrative law judge must be submitted in triplicate, and may be printed
or otherwise legibly duplicated with service on the other parties.

In due course the administrative law judge will prepare and file with the Board a decision in this
proceeding, and will cause a copy thereof to be served on each of the parties. Upon filing of this decision, the
Board will enter an order transferring this case to itself, and will serve copies of that order, setting forth the
date of such transfer, on all parties. At that point, the administrative law judge's official connection with the
case will cease.

The procedure to be followed before the Board from that point forward, with respect to the filing of
exceptions to the administrative law judge's decision, the submission of supporting briefs, requests for oral
argument before the Board, and related matters, is set forth in the Board's Rules and Regulations, particularly
in Section 102.46 and following sections, A summary of the more pertinent of these provisions will be served
on the parties together with the order transferring the case to the Board.

Adjustments or settlements consistent with the policies of the National Labor Relations Act reduce
government expenditures and promote amity in labor relations. If adjustment appears possible, the
administrative law judge may suggest discussions between the parties or, on request, will afford reasonable
opportunity during the hearing for such discussions.



Form NLRB-4338
(6-90)

NATIONAL LABOR RELATIONS BOARD
NOTICE

Case Nos. 31-CA-077074 and 31-CA-080734

The issuance of the notice of formal hearing in this case does not mean that the
matter cannot be disposed of by agreement of the parties. On the contrary, it is the policy
of this office to encourage voluntary adjustments. The examiner of attorney assigned to
the case will be please to receive and to act promptly upon your suggestions or comments
to this end. An agreement between the parties, approved by the Regional Director, would
serve to cancel the hearing.

However, unless otherwise specifically ordered, the hearing will be held at the
date, hour, and place indicated. Postponements will not begranted unless good and
sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two
copies must be filed with the Regional Director when appropriate
under 29 CFR 102.16(a) or with the Division of Judges when
appropriate under 29 CFR 102.16(c).

(2) Grounds thereafter must be set forth in detail,

(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by
the requesting party and set forth in the request; and

(5) Copies must be simultaneously served on all parties (listed below),
and that the fact must be noted on the request.

Except under the most extreme conditions, no request for postponement will be
granted during the three days immediately preceding the date of the hearing.

Joseph Anthony Turzi, Esq. David A. Rosenfeld, Esq.
DLA Piper LLC (US) Weinberg, Roger & Rosenfeld
500 8th St NW 1001 Marina Village Pkwy, Ste 200
Washington, DC 20004-2131 Alameda, CA 94501-6430

Phillip Mason United Food & Commercial Workers
Fresh & Easy Neighborhood Market International Union
2120 Park PI., Ste 200 3200 Inland Empire Blvd., Ste 160
El Segundo, CA 90245-4741 Ontario, CA 91764-5575



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD MARKET

and Cases 31-CA-077074 and
31-CA-080734

UNITED FOOD & COMMERCIAL WORKERS
INTERNATIONAL UNION

AFFIDAVIT OF SERVICE OF: Order Consolidatiniz Cases, Consolidated Complaint and
Notice of Hearing (with forms NLRB-4338 and NLRB-4668 attached).

1, the undersigned employee of the National Labor Relations Board, being duly sworn,
say that on October 23, 2012, 1 served the above-entitled document(s) by regular mail,
as noted below, upon the following persons, addressed to them at the following
addresses:

REGULAR MAIL

Joseph Anthony Turzi, Esq. Phillip Mason
DLA Piper LLC (US) Fresh & Easy Neighborhood Market
500 8th St NW 2120 Park Place, Suite 200
Washington, DC 20004-2131 El Segundo, CA 90245-4741

David A. Rosenfeld, Esq. United Food & Commercial Workers
Weinberg, Roger & Rosenfeld International Union
1001 Marina Village Pkwy., Suite 200 3200 Inland Empire Blvd., Suite 160
Alameda, CA 94501-6430 Ontario, CA 91764-5575

Argie Reporting
5900 Nieman Road, Ste. 200
Shawnee, KS 66203

October 23, 2012 -Mara Estudillo, Designated Agent of NLRB
Date Name

LM
Signature



Re: FRESH & EASY NEIGHBORHOOD MARKET
Cases: 31-CA-Q77074 and 31-CA-080734

CERTIFICATE OF SERVICE

I hereby certify that I served the attached COUNSEL FOR THE ACTING
GENERAL COUNSEL'S OPPOSITION TO RESPONDENT'S MOTION TO DISMISS
REVISED CONSOLIDATED COMPLAINT on the parties listed below on the 14TH day
of December, 2012:

SERVED VIA E-FILING

Lester A. Heltzer, Executive Secretary
Office of the Executive Secretary
National Labor Relations Board
www.nirb.gov

SERVED VIA E-MAIL

Joseph Anthony Turzi, Esq.
a oseph.turzigdlapiper.com

Collen Hanrahan
coil een.han rahanPd lai2i per.com

David A. Rosenfeld, Esq.
drosenfeld(@unioncounsel.net

Aide Carretero, Case Processing Assistant
National Labor Relations Board
Region 31
11150 West Olympic Blvd., Suite 700
Los Angeles, CA 90064-1825
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

FRESH & EASY NEIGHBORHOOD
MARKET

and Cases: 3 1 -CA-077074
31-CA-080734

UNITED FOOD AND COMMERCIAL WORKERS
INTERNATIONAL UNION

DECLARATION OF NICOLE A. BUFFALANO IN SUPPORT OF COUNSEL
FOR THE ACTING GENERAL COUNSEL'S

OPPOSITION TO RESPONDENT'S MOTION TO DISNUSS
REVISED CONSOLIDATED COMPLAINT

1, Nicole A. Buffalano, hereby declare as follows:

1. 1 airn a Field Attorney employed by the National Labor Relations Board ("Board")

at Region 31 in Los Angeles, California ("the Region").

2. This declaration is in support of the Counsel for the Acting General Counsel's

Opposition to Respondent's Motion to Dismiss Revised Consolidated Complaint

("Opposition") which is being filed concurrently with this declaration. I have

reviewed the case files in Case Nos. 3 1 -CA- 077074 and 3 1 -CA-080734, the

Opposition, and the supporting exhibits attached to the Opposition as Exhibits I

through 13 and described below.

3. On March 15, 2012, United Food and Commercial Workers International Union

("Union") filed an unfair labor practice charge, Case No. 3 1 -CA-077074, against

TESCO, p1c, New Tesco House ("Tesco") and Fresh & Easy Neighborhood

Joint Exhibit I (o)



Market, Inc. ("Respondenf') alleging a violation of Section 8(a)(1) of the National

Labor Relations Act (Act).

4. On April 19, 2012, the Region sent a letter, by e-mail, to the Respondent seeking

information in Case No. 3 1 -CA-077074. Copies of the e-mail and attached letter

are attached to the Opposition as Exhibit 1.

5. On April 26, the Respondent sent an e-mail to the Region in response to the

Region's April 19 letter. A copy of this e-mail is attached to the Opposition as

Exhibit 2, at pages 2-3.

6. On May 1, the Region sent an e-mail to the Respondent in response to the

Respondent's April 26 e-mail. A copy of this e-mail is attached to the Opposition

as Exhibit 2, at pages 1-2.

7. On May 3, at 4:50 pin, the Respondent sent an e-mail to the Region in response to

the Region's May 1 e-mail. A copy of this e-mail is attached to the Opposition as

Exhibit 2, at page 1.

8. On May 3, at 4:58 pin, the Region sent an e-mail to the Respondent in reply to the

Respondent's May 3, 4:50 pm e-mail. A copy of this e-mail is attached to the

Opposition as Exhibit 3.

9. On May 9, 2012, the Union filed with Region 31 an unfair labor practice charge,

Case No. 3 1-CA-080734, against the Respondent alleging a violation of Section

8(a)(1) of the Act.

10. On July 25, 2012, the Acting Regional Director of Region 31 issued a dismissal

letter partially dismissing the charge in Case No. 3 1 -CA-077074 with respect to

Tesco because of the Board's lack of jurisdiction over Tesco ("Partial

Dismissal."). A copy of the Partial Dismissal letter is attached to the Opposition

as Exhibit 4.

11. On August 1, the Region received via electronic filing a copy of a letter sent to the

Office of Appeals from the Union appealing the Partial Dismissal ("the Appeal").

A copy of the Appeal is attached to the Opposition as Exhibit 5.



12. On August 28, the Region received a copy of a letter sent to the Union by the

Office of Appeals on behalf of the Acting General Counsel denying the Appeal

("the Appeal Denial"). A copy of the Appeal Denial is attached to the Opposition

as Exhibit 6.

13. On September 4, the Region received via electronic filing a copy of a letter sent to

the Office of Appeals from the Union moving it to reconsider the denial of its

appeal ("the Motion for ReconsideratioW'). A copy of the Motion for

Reconsideration is attached to the Opposition as Exhibit 7.

14. On September 2 1, the Region received a copy of a letter sent to the Union by the

Office of Appeals on behalf of the Acting General Counsel denying the Motion for

Reconsideration ("the Reconsideration Denial"). A copy of the Reconsideration

Denial is attached to the Opposition as Exhibit 8.

15. On October 1, the Region sent a pre-complaint informal settlement agreement

("the Settlement Agreement") to the Respondent.

16. On October 5, by e-mail, the Region sent copies of the Partial Dismissal and

Appeal Denial to Respondent counsel. Copies of this e-mail with attachments are

attached to the Opposition as Exhibit 9.

17. On October 9, the Region contacted the Respondent to inquire as to its position on

the Settlement Agreement.

18. On October 15, the Respondent sent an e-mail to the Region in response to the

Settlement Agreement. A copy of this e-mail is attached to the Opposition as

Exhibit 10.

19. Later that same day, October 15, the Region responded by e-mail to the

Respondent. A copy of this e-mail is attached to the Opposition as Exhibit 11.

20. On October 22, 2012, the Acting Regional Director of Region 31 issued an Order

Consolidating Cases, Consolidated Complaint and Notice of Hearing (October 22

Complaint) based upon unfair labor practice charges 3 1 -CA-077074 and 3 1 -CA-

080734. Region 31 served the October 22 Complaint upon Respondent and

Respondent's counsel via certified mail on October 22, 2012, as evidenced by the



affidavit of service. Copies of the October 22 cover letter, Complaint, and

corresponding affidavit of service, are attached to the Opposition as Exhibit 12.

2 1. On October 23, 2012, the Acting Regional Director of Region 31 sent a letter via

regular mail to Respondent's counsel requesting that he disregard the October 22

Complaint due to various formatting errors. Concurrently, the Acting Regional

Director of Region 31 issued a revised Order Consolidating Cases, Consolidated

Complaint and Notice of Hearing (Revised Complaint) based upon unfair labor

practice charges 3 1 -CA-077074 and 3 1 -CA-080734. Region 31 served the

Revised Complaint upon Respondent and Respondent counsel via regular mail on

October 23, 2012, as evidenced by the affidavit of service. Copies of the cover

letter, Revised Complaint, and corresponding affidavit of service, are attached to

the Opposition as Exhibit 13.

1 declare that the foregoing is true and correct to the best of my knowledge and belief.

Executed at Los Angeles, California, this 14 th day of December, 2012.

Nicole A. Buffalano
Counsel for the Acting General Counsel
National Labor Relations Board



Re: FRESH & EASY NEIGHBORHOOD MARKET
Cases: 31-CA-077074 and 31-CA-080734

CERTIFICATE OF SERVICE

I hereby certify that I served the attached DECLARATION OF NICOLE A.
BUFFALANO IN SUPPORT OF COUNSEL FOR THE ACTING GENERAL COUNSEL'S
OPPOSITION TO RESPONDENT'S MOTION TO DISMISS REVISED
CONSOLIDATED COMPLAINT on the parties listed below on the 14TH day of
December, 2012:

SERVED VIA E-FILING

Lester A. Heltzer, Executive Secretary
Office of the Executive Secretary
National Labor Relations Board
www.nlrb.gov

SERVED VIA E-MAIL

Joseph Anthony Turzi, Esq.
joseph.turzi(@dlapiper.com

Collen Hanrahan
colleen.hanrahanPcIlapiper.corn

David A. Rosenfeld, Esq.
drosenfeldPunioncounsel.net

Aide Carretero, Case Processing Assistant
National Labor Relations Board
Region 31
11150 West Olympic Blvd., Suite 700
Los Angeles, CA 90064-1825
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Region 31

FRESH & EASY NEIGHBORHOOD MARKET,

and Cases: 3 1 -CA-077074 and
31-CA-080734

UNITED FOOD AND COMMERCIAL WORKERS
INTERNATIONAL UNION

ORDER POSTPONING HEARING INDEFINITELY

Pursuant to Section 102.16 of the Rules and Regulations of the National Labor

Relations Board, it is hereby ORDERED that the hearing in the captioned matter set for

January 7, 2013, at 1:00 p.m., be, and the same hereby is, postponed indefinitely due to

the pending submission of a Stipulated Record to the Administrative Law Judge.

Dated: January 4, 2013.

Mori Pam Rubin, Regional Director
National Labor Relations Board - Region 31
11150 W. Olympic Boulevard, Suite 700
Los Angeles, CA 90064

Joint Exhibit I (q)



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31

FRESH & EASY NEIGHBORHOOD MARKET

and Cases 31-CA-077074 and
31-CA-080734

UNITED FOOD & COMMERCIAL WORKERS
INTERNATIONAL UNION

AFFIDAVIT OF SERVICE OF: Order Postponing Hearing Indefinitely.

1, the undersigned employee of the National Labor Relations Board, being duly sworn,
say that onjanuary 4, 2013, 1 served the above-entitled document(s) by regular mail, as
noted below, upon the following persons, addressed to them at the following addresses:

Joseph Anthony Turzi, Esq. Phillip Mason
DLA Piper LLC (US) Fresh & Easy Neighborhood Market
500 8th St NW 2120 Park Place, Suite 200
Washington, DC 20004-2131 El Segundo, CA 90245-4741

Colleen Hanrahan, Esq.
DLA Piper LLC (US)
500 Sth St NW
Washington, DC 20004-2131

David A. Rosenfeld, Esq. United Food & Commercial Workers
Weinberg, Roger & Rosenfeld International Union
1001 Marina Village Pkwy., Suite 200 3200 Inland Empire Blvd., Suite 160
Alameda, CA 94501-6430 Ontario, CA 91764-5575

Argie Reporting
5900 Nieman Road, Ste. 200
Shawnee, KS 66203

January 4, 2013 Mara Estudillo, Designated Agent of NLR _]
Date z__)N me

VkLaa ___j
Signature

Joint Exhibit I (r)



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

FRESH & EASY NEIGHBORHOOD
MARKET, INC.

and Cases 31-CA-077074
31-CA-080734

UNITED FOOD AND COMMERCIAL WORKERS
INTERNATIONAL UNION

ORDER DENYING MOTION

The Respondent's Motion to Dismiss Revised Consolidated Complaint is

denied. The Respondent has failed to establish that there are no genuine issues of

material fact and that it is entitled to judgment as a matter of law.

Dated, Washington, D.C., January 9, 2013.

MARK GASTON PEARCE, CHAIRMAN

RICHARD F. GRIFFIN, JR., MEMBER

SHARON BLOCK, MEMBER

Joint Exhibit I (s)



UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

FRESH & EASY NEIGHBORHOOD Cases 31-CA-077074

MARKET, INC. 31 -ca-080734

and

UNITED FOOD AND COMMERCIAL WORKERS DATE OF SERVICE January 9, 2013

INTERNATIONAL UNILION

AFFIDAVIT OF SERVICE OF BOARD ORDER DENYING MOTION

1, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say
that on the date indicated above I served the above-entitled document(s) upon the persons at the
addresses and in the manner indicated below. Persons listed below under "E-Service" have voluntarily
consented to receive service electronically, and such service has been effected on the same date
indicated above.

CERTIFIED & REGULAR MAIL CERTIFIED & REGULAR MAIL
JOSEPH A. TURZI, ESQ. COLLEEN HANRAHAN, ESQ.
DLA PIPER LLC (US) DLA PIPER LLC (US)
500 8th St NW 500 8th St NW
WASHINGTON, DC 20004-2131 WASHINGTON, DC 20004-2131

REGULAR MAIL CERTIFIED & REGULAR MAIL
PHILLIP MASON TESCO, PLC, NEW TESCO HOUSE
FRESH & EASY NEIGHBORHOOD DELAMARE ROAD
MARKET CHESHNUT, HERTFORDSHIRE
2120 PARK PL ENLAND EN8 9SL, CA 90064
SUITE 200
EL SEGUNDO, CA 90245-4741

CERTIFIED & REGULAR MAIL REGULAR MAIL
DAVID A. ROSENFELD, UNITED FOOD & COMMERCIAL WORKERS
WEINBERG ROGER & ROSENFELD INTERNATIONAL UNION
1001 MARINA VILLAGE PKWY 3200 INLAND EMPIRE BLVD
SUITE 200 SUITE 160
ALAMEDA, CA 94501-6430 ONTARIO, CA 91764-5575

E-SERVICE
REGION 31, LOS ANGELES, CALIFORNIA
NATIONAL LABOR RELATIONS BOARD
11150 W OLYMPIC BLVD
SUITE 700
LOS ANGELES, CA 90064-1825

Page 1 of 2
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0 Copyright 2010 Fresh & Easy Neighborhood Market Inc. Any copying, distribution,
publication, modification, public display or other use of this publication without the
express written consent of Fresh & Easy Neighborhood Market Inc. is strictly prohibited.
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Our Core Purpose
To create value for customers
to earn their lifetime loyalty

With Our Values
" No one tries harder for customers

" Treat people how we like to be treated



chief executive's 
'AM )introduction

The Code of Business Conduct -
doing the right thing by living our Values

Our success as a business comes from If you're ever in any doubt about

our core purpose, To create value for what action to take about any issue

customers to earn their lifetime loyalty, set out in the Code, please make sure

and the two main Values that underpin you speak to your manager or use our

it, No one tries harder for customers, Ethics Hotline. I know that our Ethics

and Treat people how we like to be Hotline is one of the best ways to report

treated. When I face difficult decisions, any concerns you may have. It is a
I find relying on our Values is always a completely confidential service and,
good place to start. if you choose, you can raise your

The Code of Business Conduct can help concerns anonymously.

guide us when we face complicated or I have always found that, whatever

sensitive. issues and is one of the ways the situation, the best course of action

we can put our Values into practice is the open and transparent one. By
at work. making sure the way we do business is

The Code lays down some of the most fair and ethical, we live the Fresh & Easy

important responsibilities placed on Values and are proud of the company

our people wherever they work. These we work for.

are serious duties, based on the high
standards of ethics we expect from our
staff, respect for the law and the need to Tim Mason

report apparent wrongdoing. And they Chief Executive

apply not only to our Fresh & Easy team,
but to others that we work with, since we
should aim to do business with people
and companies who share our standards

and Values. Making sure we meet these

standards is what will keep us successful.

It will ensure that our customers, suppliers

and our staff all enjoy working with us.

INTRODUCING THE CODE OF BUSINESS CONDUCT



Ahow to use the code
\Wol of business conduct

USING THE CODE HOW DOES THE CODE
OF BUSINESS CONDUCT APPLY TO OUR BUSINESSES
As a business, wherever we operate we AROUND THE WORLD?
will always abide by the law. The Code of Fresh & Easy is part of a global business
Business Conduct captures some of our owned by Tesco, which operates within
most important individual responsibilities a complex matrix of low, regulation and
and obligations as we go about our policy. The Code sets out the minimum
work and, as a member of staff, you requirements that Tesco expects from staff
must comply with it. Acting legally and wherever in the world they are located.
following our policies and best practices From time to time, Fresh & Easy may
are some of the ways in which we ensure also adopt additional policies to reflect
that we always do our best for customers additional local requirements, customs or
and for each other. best practice, so long as these are no less

The Code pro vides guidance on fourteen strict than this Code. And where local laws

key issues that may arise as you work or policies are stricter than the Code, the

for Fresh & Easy and indicates who you local rules prevail. If you are unsure about

should contact if you think that you, the application of local laws or policies,

or another member of staff, may have you should contact your Line Manager or

breached these rules. Of course, there our Legal Department for further advice.

will always be, other challenging situations
that are not presently covered by the
Code. If you are unsure how to act,
speaking to your Line Manager is often
the best course of action, or calling our
anonymous Ethics Hotline. Doing nothing
is not an option.

If you ore required to provide an
annual statement of compliance with
the terms of the Code, you must do
so accurately and truthfully. If you
cannot provide this statement, you will
be expected to explain why not. Breaches
of the Code, Fresh & Easy policy or the
low may result in disciplinary action.

2



what is expected of me? "A
__.aA

CUSTOMER ASSISTANTS AND PEOPLE MANAGERS
NON-MANAGERIAL STAFF As a manager, you have additional
You should: responsibilities to:
" Always follow the law and demonstrate 0 Know the Code

that you "know your stuff " when it 0 Ensure your team knows about the
comes to doing your job Code and how it affects them

" Ensure that your manager has briefed 0 Act responsibly and professionally,
you about the Code and you have if your direct reports bring to your
asked any questions you hove about attentionGny allegafions that the
it. If you'd ' like to receive further copies, Code has been breached. This
just ask your Line Manager or visit means that you should investigate
the Fresh & Easy corporate website any complaint or allegation that
(www.freshandeasy.com) is reported to you and work with

" If you think that the low or the Code our Legal Department or other
have been breached, you have an departments to resolve any issues
obligation to raise your concerns (See thGtariise.
"Raising your concerns," on page 4.)

'4 hINTRODUCING THE CODE OF BUSINESS CONDUCT
3



raising your concerns
L

The Code seeks to set out how we ABOUT OUR
should act on behalf of our business. ANONYMOUS ETHICS HOTLINE
If you suspect that the Code, or the Our anonymous Ethics Hotline allows
laws that underpin it, are not being you to report real concerns regarding
followed, you have an obligation misconduct at work. You must speak
to report it. Anyone who acts in out if you:
good faith to raise a concern 0 Have concerns at work about anything
about a possible breach will be you think may be unlawful, breaches
supported by the business. the Code or company policy

WHO SHOULD I CONTACT - Think there are unreported dangers to
staff, customers or the general public

IF I THINK THE CODE
MAY HAVE BEEN BREACHED? - Think that information about these

You should first contact your Line things is being deliberately concealed

Manager, unless that is the person Our Ethics Hotline is completely
you suspect has breached the Code. confidential and offers callers total
If you cannot speak to your Line anonymity. You will not be required
Manager, you should contact your to give your name in order to raise a
Personnel Manager. Alternatively, concern. But, if you do leave your name,
you can contact our anonymous we will be able to report back to you
Ethics Hotline, at the numbers/email the results of any investigations or
addresses listed on page 5. contact you to request further

information (if necessary).

As part of Tesco's global business,
we support the UK Public Interest
Disclosure Act 1998 (and its federal and
state equivalents in the United States),
which protects the confidentiality of
complaints. This means that, as long as
you are acting in good faith and your
concerns are genuine, you are legally
protected from victimization and will not
be at risk of losing your job or suffering
any form of retaliation as a result of
raising a concern, even if you are mistaken.

4



ANONYMOUS ETHICS HOTLINES

TELEPHONE NUMBER

Fresh & Easy https://secure.ethicspoint.com/ 888.208.6750
domain/en/report-com pony. asp

esc i protector.Iine@uk.tesco.com 01992 644999

INTRODUCING THE CODE OF BUSINESS CONDUCT
5



the way we trade

Our Values help us put What does it mean for me?our customers first, without
compromising our strong DO

relationships with suppliers. 0 Ensure that all decisions about
future prices, or any other part

This section of the Code of our customer offer, are made
covers issues that are critical only by Fresh & Easy

to how we buy the products 0 Protect our confidential

sold in our stores. information, and ensure that
our suppliers do the same

COMPETITION LAWS - Attend all relevant training
Competition is the lifeblood of sessions and refresher courses
our business and has helped bring on competition law organized
down the cost of shopping for our by the Legal Department
customers. Competition laws exist

on the federal and state levels. DON'T
We support these laws, because Discuss any confidential
competition benefits the economy information with our competitors,
and our cust ' mers. We take breaches in particular the future retail prices
of competition low extremely seriously. of our products
We ensure that our employees know
their responsibilities under the low, Accept from our suppliers any

because breaking the low may lead confidential information about

to severe criminal and civil penalties for our competitors, for example,

the company and individuals involved. future prices and promotions

CONTACT
If you suspect that you have breached
competition laws or that others may
have, you must immediately contact:
" Our Legal Department or

" Our anonymous Ethics Hotline

6



TRADE RESTRICTIONS
AND SANCTIONS What does it mean for me?
From time to time, we are restricted DO
from buying products from certain * Know which countries you may buy
countries. This may be due to from and travel to
government advice (from the
U n ited States, the U K or the * If you believe someone is violating

government of another country any form of trade restrictions,
where we operate), legislation or you must report this to your Line
company policy. Travel to these Manager, our Legal Department
countries may also be restricted. or our anonymous Ethics Hotline
Knowingly breaking trade restrictions DON'T
may damage trust in our brand Buy from or travel to countries covered
among customers and may result by sanctions or trade restrictions
in serious penalties, both for the
business and employees. CONTACT

For more information, contact our
Legal Department.

" h 'CODE OF BUSINESS CONDUCT Ilk
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the way we trade

RELATIONSHIPS WITH OUR
COMMERCIAL SUPPLIERS What does it mean for me?
We buy and sell our products DO
responsibly- so our customers can If you are a commercial buyer or
know that everything they buy is technical manager, ensure you
produced under decent conditions are familiar with and abide by,
and everyone involved is treated fairly. all relevant federal, state and local
We expect and support our suppliers requirements for the buying and
to meet high labor standards for their selling of products, and the ETI
employees, as set out in the Ethical Base Code
Trading Initiative's (ETi) Base Code

(http://www.ethicaltrade.org/ If you have any concerns about

eti-base-code). the possible mistreatment of
any supplier's workers by their

In this context, how we buy from our managers, you have a duty to
suppliers is as important as what we raise these concerns with your
buy. Our commercial buyers know managers and/or the Trading
that the key to delivering the best Law team
offer for customers is the development
of long-term, mutually beneficial DON'T
relationships with suppliers, who 0 Place orders with a supplier,
share our Values and observe the if you are concerned that they
some high standards. may need to breach ETI labor

We expect our buyers to act in standards to complete it

accordance with our policies and 0 Use language or behaviors
codes of practice that exist in the that do not match our Values:
United States and ensure that their "Treat people how we like
personal behavior at all times maintains to be treated"
our highest standards of conduct.
This is so customers can be confident CONTACT

that the goods they purchase from us If you have any concerns about

have been bought from our suppliers how to apply our policies, legislation

in a professional and appropriate way. or codes governing the relationships
between retailers and their suppliers,
contact our Legal Department.

8



personal and
business integrity

Our Values help ensure
that we do not compromise What does it mean for me?

ourselves or the business by DO

our actions. This section of Im.61ediately report any attempts
to offer you a bribe or get you

the Code covers a number to act in a way that could be to

of important areas where the disadvantage of Fresh & Easy.

we must always ensure Contact your Line Manager,

that our activities are fully Legal Department anonymous
Ethics Hotline or the Director of

in compliance with the low Loss Prevention

and best practice. Co-op erate-fully with low

enforcement agencies and
FRAUD, BRIBERY ,_investigators and I support
AND CORRUPTION prosecution or iscipli ary'action,
We are committed to maintaining the whei e sufficient evidence exists
highest standards of ethics and integrity Be alert to the possibility that
in the way we do business around the bribery and corruption can occur,world. Bribery and corruption in all
forms are illegal and unacceptable. and regularly review our procedures

They damage competition and markets, and controls to ensure that they

increase costs, reduce quality for are robust

customers and damage their trust. Check with our Legal Department as

Any act of fraud, bribery or corruption to what is permitted and acceptable,

is treated with extreme seriousness before taking any such actions

by Fresh & Easy - and any help given DON'T
to people carrying out such acts is Give bribes, payments, gifts or any
not tolerated. We expect our agents other benefits in order to win votes,
and consultants to adopt the some contracts or secure any other form

approach. Bribery and corruption, of illegal'6r improper benefits

whatever the extent, are illegal in all 'Accept, bribes of any kind
the countries in which we operate and

those breaking these laws are liable CONTACT
to be prosecuted. Alleged offenders For more information, contact our

who are UK citizens may also be Legal Department or the Director

prosecuted in the UK, no matter of Loss Prevention.

where the offense was committed.
LCODE OF BUSINESS CONDUCT
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personal and
business integrity

CONFLICTS OF INTEREST
A conflict of interest happens when What does it mean for me?
your position in the business means DO
you can make a personal gain or Tell your Line Manager if you feel
benefit over and above your terms you might have a potential conflict
of employment. We should make of interest
sure that our personal interests do
not conflict with the interest of the DON'T
business or our customers. To protect Conduct business on behalf of
against this, there are safeguards in Fresh & Easy with a company
place, which we must (311 follow. from which you, or a family

member, might benefit unfairly.

(Other employees can do business
with such a company, but you must

not be involved or try to influence
the relationship in any way.)

Own more than 5% of the issued

shares of any competitor, supplier
or other organization that
regularly deals with Fresh & Easy,
if your position with Fresh & Easy
could lead to a personal conflict
of interest of any kind

CONTACT
In certain circumstances, your family
members, or a company in which you
have an interest, may be permitted to
do business with Fresh & Easy. If you
have any questions regarding possible
conflicts of interest, contact:
a Your Line Manager

0 Our Legal Department

10



INSIDER DEALING
AND MARKET ABUSE DON'T
We have a legal duty never to use Deal in Tesco shares on a short-
company information that has not been term basis, if you are in possession
made public for our own benefit, or of information that is price-sensitive
for the benefit of others we know - for and not public. If you are not sure
example, by selling or buying shares on what this covers, contact our Legal
the basis of price-sensitive information. Department for clarification
Using information for our own benefit Deal in Tesco shares during "closeor for others is called "insider dealing" periods," when share dealing isand, in almost all countries, is a serious
criminal offense. Other abuses of restricted to ensure that no one

information, such as disclosing sensitive profits from privileged information.
informcifion (other than in the proper All applicable employees will be
course of your employment) is known notified in advance
as "market abuse" and may also result Pass on non-public, price-sensitive
in serious criminal and/or civil penalties. information to other people, or
As a company and as employees, we encourage others to deal in the
have a responsibility to ensure that we company's shares on the basis ofknow and obide by both the low and such information, even if you doour internal policy. not deal yourself or otherwise profit

What does it mean for me? frompGssing on the information

DO CONTACT
" You can deal in Tesco shares For more information about dealing in

or other companies' shares in Tesco shares or to report irregularities,
most instances contact:

" Where your employment 0 Your Line Manager

requires you to be in possession - Our Legal Department
of non-public, price-sensitive 0 Director of Loss Prevention
information, you will be added
to an Insider List and notified - Anonymous Ethics Hotline
by the Company Secretary. You 0 Tesco Company Secretary's
will not be able to deal in the Department
company's shares, until you are
told that you have been taken
off the Insider List

;F F BUSINESS CONDUCT Ilk



personal and
business integrity

GIFTS AND
IMPROPER PAYMENTS What does it mean for me?
In many cultures, the giving and DO
receiving of gifts, entertainment or Tell your manager, obtain receipts
services at a reasonable level is an and log the details on our Gift
important part of building relationships Register, if .you pay for any private
with suppliers and other parties. But work to be done where you know
this should never influence - or appear the supplier or contractor performs
to influence -our business decisions work for Fresh & Easy
in any way. We will never seek or exert

improper influence in exchange for If you accept a gift or entertainment

promises, gifts or any other inducements. above the financial value provided in
our Gifts Policy, tell your manager and
log the details on the Gift Register

DON'T
Accept free or discounted work
or services from G supplier or
contractor for your personal benefit

Accept inappropriate gifts or other
benefits from third parties

Accept any gift, entertainment
or services from a third party that
comes with conditions that result
in suppliers (including potential
new suppliers) gaining a benefit

CONTACT
Speak to your Line Manager for
clarification on gifts and payments.

12



POLITICAL ACTIVITY
As a company, we have no political What does it mean for me?
affiliations, and we do not make DO
political donations, within the normal Feel free to engage in personal
meaning of that word. We work with political activity, as long as this is
federal, state and local governments done on your own time and does
and other parties only on issues not adversely affect the reputation
that are vital to the interests of our of the business
business. From time to time, we
may also sponsor political events. Talk to your manager, if you
Any expenditure that we do make is require time off work for political
reported in line with applicable laws. or representative activity - such as

All employees have the right, like any carrying out duties as a local elected
council member or commissioner

other citizen, to be politically active,
as long as this is kept separate from CONTACT
our work duties and doesn't influence For more information about political
how we behave to customers, activity, speak to your Line Manager.
colleagues or anyone else.

__LHE CODE OF BUSINESS CONDUCT
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the resources of the company
and our customers

One of our Values, "'No one
tries harder for customers," What does it mean for me?

is central to our success and DO
encourages us to understand Ensure that the ownership of new

our customers and deliver for IP rights is agreed up front when
working with another company

them every day. This section or asking a third party to work
of the Code covers issues on our behalf

relating to the use of property DON'T
that belongs to the business, Allow third parties to use our brands

customers or others. (such as Fresh & Easy, our logo,
"The Big Kahuna," Tesco and other

INTELLECTUAL PROPERTY brands used by the business around
Intellectual property (IP) includes all the world) or any other I P, without
patents, trademarks, design rights, consulting our Legal Department
copyright or other know-how owned
by Fresh & Easy or Tesco. By protecting Knowingly use or copy the I P

our IP, we can ensure that the value in rights of others

our brand is maintained. Also it helps CONTACT
us to provide customers with new If you have any questions about the use of
products and designs and develop IP rights, contact our Legal Department.
new processes, software and systems
to improve our business. We must
ensure that we not only protect our
brands, designs and inventions, but
we also respect the IP rights of others.

14



RESPONSIBLE USE
OF COMPANY IT What does it mean for me?
We each have a duty to use DO
company information technology Use all company resources
(IT) resources responsibly and appropriately
appropriately. We should protect
Fresh & Easy's assets from misuse, Ensure that hardware, such as

theft and waste. We must also ensure laptops, phones and other handheld

that other companies cannot gain devices, are never left in public or

an unfair advantage over us by unsecured places

getting important information DON'T
about our business. * Misuse company resources, including

telephone, email and Internet access,
for personal activities

" Share user IDs or passwords

" Install any non-Fresh & Easy approved
or unlicensed software onto your
computer or download, store or
pass on inappropriate material

" Connect any non-Fresh & Easy
or unauthorized device to your
computer or to the network

CONTACT
For more information, contact our
IT Department.

T co DE OF BUSINESS CONDUCT
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the resources of the company
and our customers

CONFIDENTIALITY AND
DATA PROTECTION What does it mean for me?
We have an important duty to our DO
customers and our employees to respect Make sure any customer or staff
the information we hold about them information you collect, is relevant,
and ensure it is protected and handled accurate and, where necessary,
responsibly. The trust of our staff and kept up to date. Keep it for no
customers is very important, so we longer than necessary
take our obligations under relevant
data protection and privacy lows very Keep customer and employee

seriously. We should also regard all informofion secure. Information

information concerning our business must be used fairly, lawfully and

as an asset, which, like other important only for the purpose for which it

assets, has a value and needs to be was obtained

suitably protected. Ensure that data is appropriately

and securely stored and disposed
of. Be aware of the risk of discussing
confidential information in public
places

DON'T
Release information, without
making sure that the person you
are providing it to is rightfully allowed
to receive it and, where necessary,
that it has been encrypted in
accordance with Fresh & Easy policy

CONTACT
If you are ever unsure about how
to handle Fresh & Easy data, be
cautious and seek advice from:
" Your Line Manager

" Information Security

" Our Legal Department

16



ACCURATE ACCOUNTING
AND MONEY LAUNDERING What does it mean for me?
To meet our legal obligations and to DO
retain the trust of our customers and * Keep accurate records and
shareholders, our activities must be accounts, if you are responsible
accurately reported in the company's for this
accounts. This means that we will
comply with local and international 0 Seek the necessary approval for

financial reporting rules and other expenditure and keep accurate
internal reporting policies of the records of spending

company. This obligation also - Cooperate with our internal and
extends to the reporting of data at external auditors, providing them
our stores. And we must be alert to with the information and documents
the possibility that criminals may that they need to do their jobs
try to use our business to launder
illegally-obtaihed money, for example, 0 Report to your Line Manager or

by spending very large amounts of our anonymous Ethics Hotline,
cash in store or attempting to make if you have reason to believe

payments to the business where this that other employees are keeping
would not normally be appropriate. inaccurate or falsified records or

misappropriating funds

CONTACT
If you have reason to believe that
attempts are being made to launder
money through Fresh & Easy or
have any concerns about accurate
accounting, report to:
o Your Line Manager

0 Director of Loss Prevention

0 Our anonymous Ethics Hotline

'4 h'THE CODE OF BUSINESS CONDUCT
17



our people

Our success depends on our
people. One of our Values, What does it mean for me?

"Treat people how we like DO

to be treated,"' ensures that Demonstrate respect for your

we respect those around fellow employees, and others
that you may come into contact

us. This section of the Code with, whether they are customers,
covers the key issues relating suppliers or otherpGrties

to people. Ensure your own employment

decisions, for example, recruiting
EQUAL OPPORTUNITIES new staff and performance
Our success depends on our people. reviewing those who already
We aim to employ people who reflect work in your team, are
the diverse nature of society and we determined by merit and
value the contribution they make, business considerations alone
irrespective of age, sex, disability, sexual
orientation, race, color, religion, ethnic Understand employment and

origin or political beliefs. At our stores, equal opportunities laws and

in our distribution centers and in our local cultures that may have an

offices, we recruit on merit, using impact on workplace decisions

clearly defined and fair criteria. ONTACT
We also try to make sure everyone If you believe that you have been
can work in a way that suits their the victim of discrimination, or have
circumstances - we support flexible any concerns relating to our equal
working, offering part-time roles and opportunity policies, contact your:
encouraging job-shariing opportunities 0 Line Manager
and shift swapping, if possible. 0 Employee Relations Manager

0 Anonymous Ethics Hotline

18



UNACCEPTABLE BEHAVIOR
We do not tolerate abuse or What does it mean for me?
unacceptable behavior in the DO
workplace in any form, whether Create a welcoming and inclusive
toward our customers, other work environment, and encourage
employees, suppliers or anyone else. those who you work with to do so
To make sure Fresh & Easy offers
a great place to work for all staff, by treating everyone as you would

like to be treated
we should be sensitive to actions or
behaviors that may be acceptable in DON'T
one culture but not in another. Some Engage in behavior that would be
of these behaviors may even be considered by anyone in the team
illegal in other countries where Tesco as creating a hostile or intimidating
operates. Employees found to have work environment, including making
engaged in unacceptable behavior inappropriate jokes or comments
can face serious consequences, such Spread malicious rumors or useas disciplinary action, including company resources to transmitdismissal, and potentially, legal action.

communications that might be
considered derogatory, defamatory,
harassing, pornographic or
otherwise offensive

CONTACT
If you feel that you have been the victim
of harassment or 6ther unacceptable
behavior, you should contact your:
" Line Manager

" Employee Relations Manager

" Anonymous Ethics Hotline

4 hTHE CODE OF BUSINESS CONDUCT
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Our Core Purpose
To create value for customers to earn their lifetime loyalty

With Our Values
No one tries harder for customers

Treat people how we like to be treated

4, Means We Are
A fresh and easy A good neighbor A great place to work
place to shop * They're friendly * I'm treated

Great food I can trust . with respectThey're considerate
Fresh and easy ideas to their neighbors - A manager who

Prices. 1 can't believe 9 They're part of the helps me

I can get what I want community a An interesting job

It's quick and easy They're careful a The flexibility I need

to shop about their impact - The opportunity
on the environment to grow

They're honest, fair a The rewards are fair
and responsible 9 We have fun!

And As One Team
We're passionate We keep things simple
about what we do - We operate as a discounter

We love new things - We focus on what's really important
We know our stuff We run our business from the shelf edge
We show we care

We share a smile We get things right the first time

We help our people make the difference

Af,

L
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To crec- --e va lue i c r isorners
to earn their lifetime loyalty T'he Code of R usiness Conduct

doing the right thing by 'living our Values
W itil C)Ur V(-'r-7%C Our success as a business comes from If you're ever in any doubt about

our core purpose, To create value for what action to take about any issue
a n: customers to earn their lifetime loyalty, set out in the Code, please make sure

Tr k and the two main Values that underpin you speak to your manager or use our-eat it, No one tries harder for customers, Ethics Hotline. I know that our Ethics
and Treat people how we like to be Hotline is one of the best ways to report
treated. When I face difficult decisions, any concerns you may have. It is a
I find relying on our Values is always a completely confidential service and,
good place to start. if you choose, you can raise your

The Code of Business Conduct can help concerns anonymously.

guide us when we face complicated or I have always found that, whatever
sensitive issues and is one of the ways the situation, the best course of action
we can put our Values into practice is the open and transparent one. By
at work. making sure the way we do business is

A The Code lays down some of the most fair and ethical, we live the Fresh & Easy
Values and are proud of the company

important responsibilities placed on we work for.
our people wherever they work. These
are serious duties, based on the high
standards of ethics we expect from our7
staff, respect for the law and the need to Tim Mason
report apparent wrongdoing. And they Chief Executive
apply not only to our Fresh & Easy team,
but to others that we work with, since we
should aim to do business with people
and companies who share our standards
and Values. Making sure we meet these
standards is what will keep us successful.
It will ensure that our customers, suppliers
and our staff all enjoy working with us.

INTRODUCING THE CODE OF BUSINFSS CONDUCT
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USING THE CODE HOW DOES THE CODE CUSTOMER ASSISTANTS AND PEOPLE MANAGERS
OF BUSINESS CONDUCT APPLY TO OUR BUSINESSES NON-MANAGERIAL STAFF As a manager, you have additional
As a business, wherever we operate we AROUND THE WORLD? You should: responsibilities to:
will always abide by the low. The Code of Fresh & Easy is part of a global business . Always follow the law and demonstrate . Know the Code

Business Conduct captures some of our owned by Tesco, which operates within that you "know your stuff " when it 0 Ensure your team knows about the
most important individual responsibilities a complex matrix of law, regulation and comes to doing your job Code and how it affects them
and obligations as we go about our policy. The Code sets out the minimum 0 Ensure that your manager has briefed
work and, as a member of staff, you requirements that Tesco expects from staff you about the Code and you have - Act responsibly and professionally,
must comply with it. Acting legally and wherever in the world they are located. asked any questions you have about if your direct reports bring to your
following our policies and best practices From time to time, Fresh & Easy may it. If you'd like to receive further copies, attention any allegations that the
ore some of the ways in which we ensure also adopt additional policies to reflect just ask your Line Manager or visit Code has been breached. This
that we always do our best for customers additional local requirements, customs or the Fresh & Easy corporate website means that you should investigate
and for each other. best practice, so long as these are no less (www.freshandeasy.com) any complaint or allegation that

The Code provides guidance on fourteen strict than this Code. And where local laws is reported to you and work with

key issues that may arise as you work or policies are stricter than the Code, the If you think that the law or the Code our Legal Deportment or other

for Fresh & Easy and indicates who you local rules prevail. If you are unsure about have been breached, you have an departments to resolve any issues

should contact if you think that you, the application of local laws or policies, obligation to raise your concerns (See that arise. (See contacts, below.)

or another member of staff, may have you should contact your Line Manager or "Raising your concerns," on page 4.)

breached these rules. Of course, there our Legal Deportment for further advice.

will always be other challenging situations
that are not presently covered by the
Code. If you are unsure how to act, EMAIL ADDRESS
speaking to your Line Manager is often
the best course of action, or calling our Legal Department legalservicesg 310.341.1435
anonymous Ethics Hotline. Doing nothing freshandeasy.com

is not an option. Employee Relations employeerelations@ 310.341.1368

If you are required to provide an Information Security info.securityg 310.341.1265annual statement of compliance with freshandeasy.com
the terms of the Code, you must do Loss Prevention losspreventionC 310.341.1312so accurately and truthfully. If you freshancleasycom
cannot provide this statement, you will Tesco Company Secretary's company.secretary@ +44 1992 644088be expected to explain why not. Breaches Department uk.tesco.corn
of the Code, Fresh & Easy policy or the Tesco Ethical Trading ethical.audits@ +44 1707 678719low may result in disciplinary action. uk.tesco.corn

TzrN...
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The Code seeks to set out how we ABOUT OUR ANONYMOUS ETHICS HOTLINES

should act on behalf of our business. ANONYMOUS ETHICS HOTLINE
If you suspect that the Code, or the Our anonymous Ethics Hotline allows
laws that underpin it, are not being you to report real concerns regarding Fresh & Easy https://secure.ethicspoint.com/ 888.208.6750
followed, you have an obligation misconduct at work. You must speak domain/en/report-Compciny.asp

to report it. Anyone who acts in out if you: Tesco protect6r.line@uk-tesco-com 01992 644999
good faith to raise a concern . Have concerns at work about anything
about a possible breach will be you think may be unlawful, breaches
supported by the business. the Code or company policy

a Think there are unreported dangers to
WHO SHOULD I CONTACT staff, customers or the general public
IF I THINK THE CODE - Think that information about these
MAY HAVE BEEN BREACHED? things is being deliberately concealed
You should first contact your Line
Manager, unless that is the person Our Ethics Hotline is completely
you suspect has breached the Code. confidential and offers callers total
if you cannot speak to your Line anonymity. You will not be required
Manager, you should contact your to give your name in order to raise a
Personnel Manager. Alternatively, concern. But, if you do leave your name,
you can contact our anonymous we will be able to report back to you
Ethics Hotline, at the numbers/email the results of any investigations or
addresses listed on page 5 or the contact you to request further
relevant contact listed on page 3. information (if necessary).

As part of Tesco's global business,
we support the UK Public Interest
Disclosure Act 1998 (and its federal and
state equivalents in the United States),
which protects the confidentiality of
complaints. This means that, as long as
you are acting in good faith and your
concerns are genuine, you are legally
protected from victimization and will not
be at risk of losing your job or suffering
any form of retaliation as a result of
raising a concern, even if you are mistaken.

tA INTRODUCING THE CODE OF BUSINESS CONDUCT
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Our Volues help US )LIf TRADE RESTRICTIONS

our custorn(-rs first, withouit AND SANCTIONS rnE i e?

cory, - c i i: r,4 st; n_ From time to time, we are restricted 00
Ensure that all decisions about from buying products from certain Know which countries you may buy

rS. future prices, or any other part countries. This may be due to from and travel to
of our customer offer, are made government advice (from the

If you believe someone is violating
only by Fresh & Easy United States, the UK or the

government of another country any form of trade restrictions,
Protect our confidential where we operate), legislation or you must report this to your Line

sold in our -,+ores. information, and ensure that company policy. Travel to these Manager, our Legal Department

- - ' "ETITION LAWS our suppliers do the some countries may also be restricted. or our anonymous Ethics Hotline

Competition is the lifeblood of Attend all relevant training Knowingly breaking trade restrictions D
our business and has helped bring sessions and refresher courses may damage trust in our brand Buy from or travel to countries covered
down the cost of shopping for our on competition low organized among customers and may result by sanctions or trade restrictions
customers. Competition laws exist by the Legal Department in serious penalties, both for the

on the federal and state levels. business and employees. 4C

We support these laws, because DON'T For more information, contact our

competition benefits the economy . Discuss any confidential Legal Department.

and our customers. We take breaches information with our competitors,

of competition low extremely seriously. in particular the future retail prices

We ensure that our employees know of our products

their responsibilities under the low, . Accept from our suppliers any
because breaking the law may lead confidential information obout
to severe criminal and civil penalties for our competitors, for example,
the company and individuals involved. future prices and promotions

If you suspect that you have breached
competition laws or that others may
have, you must immediately contact:
. Our Legal Department or

0 Our anonymous Ethics Hotline

CODE OF BUSINESS CONDUCT
6 7



-7

00 o

RELATIONSHIPS WITH OLR Our Values--
COMMERCIAL SU PF._ at d(
We buy and sell our products 0
responsibly- so our customers can If you are a commercial buyer or Immediately report any attempts
know that everything they buy is technical manager, ensure you to offer you a bribe or get you
produced under decent conditions are familiar with, and abide by, to act in a way that could be to
and everyone involved is treated fairly. all relevant federal, state and local the disadvantage of Fresh & Easy.
We expect and support our suppliers requirements for the buying and vv -ys ensure Contact your Line Manager,
to meet high labor standards for their selling of products, and the ETI Legal Department, anonymous
employees, as set out in the Ethical Base Code t o u r activities are fully Ethics Hotline or the Director of
Trading Initiative's (ETI) Base Code in compliance with the low Loss Prevention
(http://www.ethicaltrade.org/ If you have any concerns about and best practice. Co-operate fully with law
eti-base-code). the possible mistreatment of enforcement agencies andany supplier's workers by their FRAUD. BRIBERY investigators and supportIn this context, how we buy from our managers, you have a duty to
suppliers is as important as what we raise these concerns with your AND CORRUPTION prosecution or disciplinary action,
buy. Our commercial buyers know managers and/or the Trading We are committed to maintaining the where sufficient evidence exists

that the key to delivering the best Low team highest standards of ethics and integrity Be alert to the possibility that
offer for customers is the development in the way we do business around the bribery and corruption can occur,
of long-term, mutually beneficial 'T world. Bribery and corruption in all and regularly review our procedures
relationships with suppliers, who Place orders with a supplier, forms are illegal and unacceptable. and controls to ensure that they
share our Values and observe the if you are concerned that they They damage competition and markets, are robust
some high standards. may need to breach ETI labor increase costs, reduce quality for

standards to complete it customers and damage their trust. Check with our Legal Department as
We expect our buyers to act in Any act of fraud, bribery or corruption to what is permitted and acceptable,
accordance with our policies and Use language or behaviors is treated with extreme seriousness before taking any such actions
codes of practice that exist in the that do not match our Values: by Fresh & Easy - and any help given DON'TUnited States and ensure that their "Treat people how we like to people carrying out such acts is Give bribes, payments, gifts or anypersonal behavior at all times maintains to be treated" not tolerated. We expect our agents other benefits in order to win votes,our highest standards of conduct. and consultants to adopt the same contracts or secure any other form
This is so customers can be confident
that the goods they purchase from us If you have any concerns about approach. Bribery and corruption, of illegal or improper benefits

have been bought from our suppliers how to apply our policies, legislation whatever the extent, are illegal in all Accept bribes of any kind
in a professional and appropriate way. or codes governing the relationships the countries in which we operate and

between retailers and their suppliers, those breaking these laws are liable CONTACT
contact our Legal Department. to be prosecuted. Alleged offenders For more information, contact our

who are UK citizens may also be Legal Department or the Director
prosecuted in the UK, no matter of Loss Prevention.
where the offense was committed.

OE OF BUSINESS CONDUCT
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CONFLICTS OF INTEREST INSIDER DEALING
A conflict of interest happens when j rjj AND MARKET ABUSE
your position in the business means _,O We have a legal duty never to use Deal in Tesco shares on a short-
you can make a personal gain or Tell your Line Manager if you feel company information that has not been term basis, if you are in possession
benefit over and above your terms you might have a potential conflict made public for our own benefit, or of information that is price-sensitive
of employment. We should make of interest for the benefit of others we know - for and not public. If you are not sure
sure that our personal interests do example, by selling or buying shares on what this covers, contact our Legal
not conflict with the interest of the DONr the basis of price-sensitive information. Department for clarification -
business or our customers. To protect Conduct business on behalf of Using information for our own benefit Deal in Tesco shares during "close
against this, there are safeguards in Fresh & Easy with a company or for others is called "insider dealing"

place, which we must all follow. from which you, or a family and, in almost all countries, is a serious periods," when share dealing is

member, might benefit unfairly. criminal offense. Other abuses of restricted to ensure that no one
information, such as disclosing sensitive profits from privileged information.

(Other employees can do business
with such a, company, but you - must information (other than in the proper All applicable employees Will be

course of your employment) is known notified in advance
not be involved or try to influence as market abuse" and may also result
the relationship in any way.) Pass on non-public, price-sensitive

in serious criminal and/or civil penalties. information to other people, or
Own more than 5% of the issued As a company and as employees, we encourage others to deal in the
shares of any competitor, supplier have a responsibility to ensure that we company's shares on the basis of
or other organization that know and abide by both the law and

regularly deals with Fresh & Easy, our internal policy. such information, even if you do

if your position with Fresh & Ea I sy not d -eal yours-elf or otherwise profit

could lead to a personal conflict 4 from passing on the-information

of interest of any kind DO CONT, _'r

CONT, 0 You can deal in Tesco shares For more information about dealing in

In certain circumstances, your family or other companies' shares in Tesco shares or to- report irregularities,

members, or a company in which you most instances contact: '
* Your Line Manager

have an interest, mbybe permitted to Where your employment
do busineis,:With Fresh & Easy. If you requires you to bein possession * Our Legal Department

have any -questions regarding possible of non'-public, price--sensitive . Director of Loss Prevention
conflicts of interest, contact: information, you will be added
" Your Line Manager to an Insider List and notified 0 Anonymous Ethics Hotline

" Our Legal Department by the Company Secretary. You * Tesco -- Company Secretary's
will rfot be able to deal in the Department
company's shares, until you are
told that you have been taken
off the Insider List

NESS CONDUCT
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GIFTS AND POLITICAL k -I, TY
IMPROPER PAYMENTS 3 As a company, we have no political
In many cultures, the giving and affiliations, and we do not make D
receiving of gifts, entertainment or Tell your manager, obtain receipts political donations, within the normal Feel free to engage in personal
services at a reasonable level is an and log the details on our Gift meaning of that word. We work with political activity, as long as this is
important part of building relationships Register, if you pay for any private federal, state and local governments done on your own time and does
with suppliers and other parties. But work to be done where you know and other parties only on issues not adversely affect the reputation
this should never influence - or appear the supplier or contractor performs that are vital to the interests of our of the business
to influence - our business decisions work for Fresh & Easy business. From time to time, we
in any way. We will never seek or exert may also sponsor political events. Talk to your manager, if you

improper influence in exchange for If you accept a gift or entertainment Any expenditure that we do make is require time off work for political

promises, gifts or any other inducements. above the financial value provided in reported in line with applicable laws. or representative activity - such as
our Gifts Policy, tell your manager and All employees have the right, like any carrying out duties as a local elected
log the details on the Gift Register other citizen, to be politically active, council member or commissioner

DON'r as long as this is kept separate from CON TACT
" Accept free or discounted work our work duties and doesn't influence For more information about political

or services from a supplier or how we behove to customers, activity, speak to your Line Manager.
contractor for your personal benefit colleagues or anyone else.

" Accept inappropriate gifts or other
benefits from third parties

" Accept any gift, entertainment
or services from a third party that
comes with conditions that result
in suppliers (including potential
new suppliers) gaining a benefit

Speak to your Line Manager for
clarification on gifts and payments.

THE CODE OF BUSINE55 CONDUCT
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onr of o RESPONSIBLE USE

tries haruer J," e rs, n OF COMPANY IT

i_: cont' We each have a duty to use 00

Ensure that the ownership of new company information technology Use all company resources

I P rights is agreed up front when (IT) resources responsibly and appropriately

working with another company appropriately. We should protect Ensure that hardware, such as,_!m every jr') or asking a third party to work Fresh & Easy's assets from misuse,

theft and waste. We must also ensure laptops, phones and other handheld
Code on our behalf that other companies cannot gain devices, are never left in public or

DONT an unfair advantage over us by unsecured placesIg
getting important informationh(- tc bkAsinesl, Allow third parties to use our brands

CUSW _ TS C)f O TS. (such as Fresh & Easy, our logo, about our business. . Misuse company resources, including
"The Big Kahuna," Tesco and other telephone, email and Internet access,

INTELLECTUALPROPERTY brands used by the business around for personal activities
Intellectual property (1P) includes all the world) or any other IP, without

patents, trademarks, design rights, consulting our Legal Department . Share usee IDs or passwords

copyright or other know-how owned Knowingly use or copy the I P . Install any non-Fresh & Easy approved
by Fresh & Easy or Tesco. By protecting rights of others or unlicensed software onto your
our I P, we can ensure that the value in computer or download, store or
our brand is maintained. Also it helps C"., ACT pass on inappropriate material
us to provide customers

products and designs and develop IP rights, contact our Legal Department. Connect any non-Fresh & Easy

new processes, software and systems or unauthorized device to your

to improve our business. We must computer or to the network

ensure that we not only protect our 3 -. r
brands, designs and inventions, but 

For niQre information, contact our
we also respect the I P rights of others. 

IT Department.

JS HE CODE OF BUSINESS CONDUCT Ift
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CONFIDENTIALITY AND ACCURATE ACC'
DATA PROTECTION r AND MONEY LAUNDERING iatd
We have an important duty to our To meet our legal obligations and to W-
customers and our employees to respect Make sure any customer or staff retain the trust of our customers and . Keep accurate records and
the information we hold about them information you collect,-is relevant, shareholders, our activities must be accounts, if youare responsible
and ensure it is protected and handled accurate and,-where necessary, accurately reported in the company's for this
responsibly. The trust of our staff and kept up to date. Keep it for no accounts. This means that we will
customers is very important, so we longer than necessary comply with local and international . Seek the necessary appro ' val for

take our obligations under relevant Keep customer and employee financial reporting rules and other expenditure and keep accurate
information secure. Information internal reporting policies of the records of spendingdata protection and privacy laws very must be used fairly, lawfully and

seriously. We should also regard all only for the purpose for which it was company. This obligation also . Cooperate with our internal and
information concerning our business obtained. This policy does not limit extends to the reporting of data at extern -al auditors, providing t I hem
as an asset, which, like other important non-supervisory employees' rights to our stores. And we must be alert to with the information and documents
assets, has a value and needs to be engage in protected activities under the possibility that criminals may that they need to do their jobsthe National Labor Relations Act, try to use our business to laundersuitably protected. including the right to share Report to your Line Manager orinformation related to terms and illegal ly-obta ined money, for example,

conditions of employment.' by spending very large amounts of our anonymous Ethics Hotline,
cash in store or attempting to make if you have reason to beli

Ensure that data is appropriately eve

and securely stored and disposed payments to the business where this that other employees arekeeping
of. Be aware of the risk of discussing would not normally be appropriate. inaccurate or falsified records-or
con identiot4nformation-in, public rnisa pproploat-ingip rids
places'

Cr- XT
JON If you have reason to believe that

Release information, without attempts are being made to laundermaking sure that the person you money through Fresh & Easy orare providing it to is rightfully allowed
to receive it and, where necessary, have any concerns about accurate
that it has been encrypted in accounting, report to:
accordance with Fresh & Easy policy * Your Line Manager

. Director of Loss Prevention
If you are ever unsure about how
to handle Fresh & Easy data, be - Our anonymous Ethics Hotline
cautious and seek advice from:
" Your Line Manager

" Information Security

" Our Legal Department

S111 CONDUCT
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n o u r UNACCEPTABLE BEHAVIOR

P -:or JL 5, We do not tolerate abuse or
unacceptable behavior in the

i reat lik- workplace in any form, whether DO
Demonstrate respect for your Create G welcoming and inclusive
fellow employees, and others toward our customers, other work environment, and encourage

we resPC- CS that you may come into contact ployees, suppliers or anyone else. those who you work with to do so
U__ with, whether they are customers, To make sure Fresh & Easy offers by treating everyone as you would

Cjvc _ kc. issues elcl suppliers or other parties a great place to work for all staff,
we should be sensitive to actions or like to be treated

Ensure your own employment behaviors that may be acceptable in
decisions, for example, recruiting one culture but not in another. Some Engage in behavior that would be

EQUAL OPPORTUNITIES new staff and performance of these behaviors may even be considered by anyone in the tea
Our success depends on our people. reviewing those who already illegal in other countries where Tesco .7as creating a hostile or intimidating
We aim to employ people who reflect work in your team, are operates. Employees found to have work environment, including making
the diverse nature of society and we determined by merit and engaged in unacceptable behavior inappropriate jokes or comments
value the contribution they make, business considerations alone can face serious consequences, such
irrespective of age, sex, disability, sexual Understand employment and cis disciplinary action, including Spread malicious rumors or use

orientation, race, color, religion, ethnic equal opportunities laws and dismissal, and potentially, legal action. company resources to transmit

origin or political beliefs. At our stores, communications that might be

in our distribution centers and in our local cultures that may have an considered derogatory, defamatory,

offices, we recruit on merit, using impact on workplace decisions harassing, pornographic or

clearly defined and fair criteria. CONTACT otherwise offensive

We also try to make sure everyone If you believe that you have been

can work in a way that suits their the victim of discrimination, or have If you feel that you have been the victim
circumstances - we support flexible any concerns relating to our equal of harassment or other unacceptable
working, offering part-time roles and opportunity policies, contact your: behavior, you should contact your:
encouraging job-sharing opportunities 0 Line Manager . Line Manager
and shift swapping, if possible. . Employee Relations Manager . Employee Relations Manager

. Anonymous Ethics Hotline * Anonymous Ethics Hotline

THE CODE OF BUSINESS CONDUCT
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NOTES:

J&

Our Core Purpose
To create value for customers to earn their lifetime loyalty

.. . ......... -- -----

With Our Values
-/I No one tries harder for customers

Treat people how we like to be treated

Means We Are
A fresh and easy A good neighbor A great place to work
place to shop . They're friendly . I'm treated

Great food I can trust m They're considerate with respect
Fresh and easy ideas to their neighbors . A manager who

J - Prices I car* believe e They're part of the helps me
. I can get what I want community 9 An interesting job

. It's quick and easy - They're careful e The flexibility I need
to shop about their impact . The opportunity

on the environment to grow
- They're honest, fair - The rewards are fair

and responsible . We have fun!

And As One Team
We're passionate We keep things simple ... ...... ....
about what we do . We operate as a discounter
- We love new things 0 We focus on what's really important
. We know our stuff . We run our business from the shelf edge

j - We show we care . We get things right the first time
0 We share a smile * We help our people make the difference
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OUR "TRADING FAIRLY" PROGRAM
We buy and sell our products responsibly, We expect our buyers to act in accordance V C, B 5 verify fl,, fl condl!.
so our customers can know that everything with our policies and codes of practice, so
they buy is produced under decent that customers can be confident that the
conditions and everyone involved is goods they purchase from us have been
treated fairly. We support our suppliers bought in a professional and appropriate 0 Suppliers are required to complete a self-assessment which is based

and expect them to meet high labor, health way. We train all of our commercial buying on a third-party system, to determine the likelihood of an issue to exist.

and safety standards for their employees, and technical teams in how to ensure This is based on their country of operation, type of product they produce

as set out in our Ethical Trading Code of compliance, identify issues and respond and completion of a detailed questionnaire.

Practice. Our Code of Practice is based on if non-conformances arise. We strive . Suppliers who receive a high-risk rating will be required to undergo
International and National Labor Laws, as to ensure long-term corrective actions an audit. These audits are completed by a recognized, independent
well as the Ethical Trading Initiative (ETI) are put in place and that our trading third-party auditing company. The audits are generally announced
Base Codes (http://www.ethicaltrade.org). relationships are built upon our promise but may be unannounced depending on supplier history, country of

We don't just rely on our suppliers to be of being a "great place to work" operation or known industry issues.

knowledgeable about ethical trading throughout our supply chain. Although . Supplier purchasing agreements and terms of conditions are in place
topics, but we have built internal programs we don't claim to have all the answers, with all of our direct suppliers which require them to comply with all
that ensure we understand the risks for we do recognize that labor standards of our codes of practices, as well as all applicable laws and regulations.
non-conformances related to worker issues may arise. We are committed to

health and safety, human trafficking, work with our suppiers to ensure any . We facilitate a transparent and open learning environment by ensuring

child and slave labor issues. We created a problems are addressed. Commercial that our suppliers, buyers, technical teams and management are trained

program that utilizes our vast international consequences may be enforced if on the relevant issues and how to identify and resolve them if they arise.

networks of knowledgeable partners non-conformances are not corrected. . We have a mechanism to monitor compliance internally and within
internally and externally. We are working In this context, how we buy from our our direct supply chain, as well as commercial consequences if
proactively to address opportunities and suppliers is as important as what we buy. non-conformances are found.
increase the awareness of issues within Our key to delivering the best offer for our . We look for opportunities to participate in best practice building
our supply chain. customers is working with suppliers who and working with government and non-government organizations

share our Values and expect the some to understand and minimize issues u0sing.
high standards across their own network
of suppliers.



COUNSEL FOR THE ACTING GENERAL
COUNSEL'S STATEMENT OF POSITION



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Division of Administrative Law Judges
San Francisco, California

FRESH & EASY NEIGHBORHOOD
MARKET

and Cases: 3 1 -CA-077074
3 1 -CA-080734

UNITED FOOD AND COMMERCIAL WORKERS
INTERNATIONAL UNION

COUNSEL FOR THE ACTING GENERAL COUNSEL'S STATEMENT OF
POSITION

Beginning in August 2010, and continuing until October 12, 2012, the

Respondent maintained a Code of Business Conduct ("Code") that applied to its

employees at its retail grocery stores and was accessible by its employees on its website.

The Code contained the following rule:

Keep customer and employee information secure. Information must be used
fairly, lawfully and only for the purpose for which it was obtained.

Section 8(a)(1) makes it an unfair labor practice for an employer to "interfere

with, restrain, or coerce employees" in the exercise of their rights guaranteed by Section

7 of the National Labor Relations Act, 29 U.S.C. § 15 1, et seq. ("Act"). A rule will be

found to unlawfully interfere, restrain, and coerce employees where the rule is likely to

have a chilling effect on Section 7 rights, even in the absence of enforcement of that rule.

Relco Locomotives, Inc., 358 NLRB. 1, 15 (2012). In determining whether a rule is

unlawful, the Board must give the rule a reasonable reading, and where the rule is

ambiguous, the ambiguity must be resolved against the promulgator. Flamingo Hilton-

Laughlin, 330 NLRB 287, 292 (1999).

Here, the relevant provision of Respondent's Code, described above, prohibits all

disclosure of "employee information" except where disclosure would be fair, lawful, and

for the purpose for which the infon-nation was obtained. The rule's reference to
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“employee information” would reasonably be understood to refer to employees’ wages, 

hours, and other terms and conditions of employment.  See, Flamingo Hilton-Laughlin, 

supra at 291-92 (finding that an employer rule prohibiting disclosure of “proprietary 

information,” violated Section 8(a)(1) because employees would reasonably conclude 

that “proprietary information” referred to wages, hours, and terms and conditions of 

employment).  It is well settled that restrictions on employee disclosure of theirs and their 

coworkers’ wages, hours, and terms and conditions of employment violate Section 

8(a)(1).  See, e.g., Relco Locomotives, Inc., supra at 15-16, 16 n.16, citing Double Eagle 

Hotel & Casino, 341 NLRB 112 (2004).  Because the relevant portion of the Code would 

reasonably be understood to prohibit employees from disclosing their own and their 

coworkers’ wages, hours, and other terms and conditions of employment, maintenance of 

the relevant portion of the Code violated Section 8(a)(1) of the Act. 

 Further, the Respondent’s October 12, 2012, revisions to the Code to explicitly 

inform employees that the rule does not prohibit employees’ rights to engage in protected 

concerted activities under the Act, was insufficient to cure its maintenance of the 

unlawful portion of the Code, described above.   

 An employer may repudiate its unfair labor practices, but must do so under certain 

proscribed circumstances.  Passavant Memorial Area Hospital, 237 NLRB 138, 138-39 

(1978).  To be effective, such repudiation must be “timely,” “unambiguous,” “specific in 

nature to the coercive conduct,” and “free from other proscribed illegal conduct.”  Id.  

Furthermore, there must be adequate publication and there must be no proscribed conduct 

on the employer’s part after the repudiation.  Id.  And, finally, the Board has pointed out 

that such repudiation or disavowal of coercive conduct should give assurances to 

employees that in the future their employer will not interference with the exercise of their 

Section 7 rights.  Id.  Although the revision in the Respondent’s policy is unambiguous, 

specific in nature to its coercive conduct, and gives employees assurances that the 

Respondent will not interfere with the exercise of employees’ Section 7 rights in the 

future, the revision was not publicized to employees, and was not timely as it was issued 

26 months after the unlawful rule was put into effect.   

 For the foregoing reasons, the relevant portion of the Code, maintained by 

Respondent between August 2010 and October 12, 2012, interfered with, restrained, and 



coerced employees in the exercise of their Section 7 rights in violation of Section 8(a)(1)

of the Act, and its revision on October 12, 2012, was legally insufficient to cure its unfair

labor practice.

Dated January 2013
Nicole Buffalano, Esq.
Counsel for the Acting General Counsel
National Labor Relations Board, Region 31
11150 West Olympic Boulevard, Suite 700
Los Angeles, CA 90064
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RESPONDENT'S STATEMENT OF
POSITION



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Division of Administrative Law Judges
San Francisco, California

FRE SH & EASY NEIGHBORHOOD
MARKET

and Cases: 31-CA-077074
3 1 -CA-080734

UNITED FOOD AND COMMERCIAL WORKERS
INTERNATIONAL UNION

RESPONDENT FRESH & EASY'S STATEMENT OF POSITION

Pursuant to Administrative Law Judge Gerald A. Wacknov's Order during the

telephonic prehearing conference on January 4, 2013, Fresh & Easy Neighborhood

Market, Inc. ("Fresh & Easy") hereby submits this statement of position in the above-

captioned matters. As discussed more fully below, Fresh & Easy contends that it has not

violated the National Labor Relations Act ("Act") as alleged in the Order Consolidating

Cases, Consolidated Complaint, and Notice of Hearing ("Consolidated Complaint").

Accordingly, the Consolidated Complaint should be dismissed in full.

The Consolidated Complaint alleges that Fresh & Easy violated the Act by

maintaining the following language in its Code of Business Conduct, which is made

available to employees' on Fresh & Easy's website:

Keep customer and employee information secure. Information must
be used fairly, lawfully and only for the purpose for which it was
obtained,

(Consolidated Complaint 115.) The Consolidated Complaint alleges that such language

interfered with, restrained and coerced employees in the exercise of the rights guaranteed



in Section 7 of the Act in violation of Section 8(a)(1) of the Act. (Consolidated

Complaint T 6.)

Fresh & Easy contends that the above-referenced language cannot, when read in

context of the policy as a whole, be interpreted to interfere with employees' Section 7

rights. Indeed, the language does not explicitly restrict employees from engaging in

protected concerted activity, such as discussing wages and terms and conditions of

employment. And, there is no allegation that Fresh & Easy enforced this policy to

restrict employees from engaging in such activities. Accordingly, this allegation lacks

merit and should be dismissed. See Palms Hotel and Casino, 344 N.L.R.B. 1363, 1389

(2005) (confidentiality policy did not violate the Act where rule did not explicitly

prohibit protected activity and had never been enforced.in unlawful manner).

Furthen-nore, Fresh & Easy rescinded the policy at issue and issued a revised

Code of Business Conduct ("Revised Code") on October 12, 2012. See Joint Stipulation

of Facts at T 8. The Revised Code makes clear that the policy "does not limit non-

supervisory employees' rights to engage in protected activities under the National Labor

Relations Act, including the right to share information related to terms and conditions of

employment." Id. Accordingly, any allegation that the language in Fresh & Easy's Code

of Business Conduct violated the Act is now moot. See, e.g, Rivers Bend Health &

Rehabilitation Services, 350 N.L.R.B. 184, 193 (2007).



Dated: January 14, 2013 Res7tfuIL bmilled,

Colleen Hanrahan
DLA Piper LLP (US)
500 8th Street, NW
Washington, DC 20004

Counsel for Fresh & Easy Neighborhood
Market, Inc.



CERTIFICATE OF SERVICE

I hereby certify that, on this 14th day of January 2013, a copy of the foregoing

Statement of Position was sent via email, along with the Joint Motion to Transfer

Proceedings to the Division of Judges and Joint Stipulation of Facts, to the following for

filing:

Nicole Buffalano, Esq.
Counsel for the Acting General Counsel
National Labor Relations Board, Region 31
11150 West Olympic Boulevard, Suite 700
Los Angeles, CA 90064

An Employee of DLA Piper LLP
(US)

Date:



CHARGING PARTY'S STATEMENT OF

POSITION



Fresh & Easy Neighborhood Market
Cases 3 1 -CA-077074 and 3 1 -CA-080734

Charging Party takes the position that the challenged language is overbroad and violates Section
8 (a). .

The Union also takes the position that the remedy in this case should include not only traditional
notice positing but also that the Board notice or an equivalent notice be read at an employee huddle
meetings which are conducted regularly. The Notice should be furthermore posted on the
company's intranet. The company should be required to give the notice to the employees in the
huddle or otherwise that the notice has been posted on the intranet. They should be allowed work
time to read it. The employer should be prohibited from monitoring who reads it.

The Notice should be posted for the same time as lapses between the issuance of complaint and
when the employer commences compliance with any order by way of posting. Furthen-nore, a broad
remedy is appropriate in light of the prior violations of the Act and the proclivity of this employer to
violate the Act.

131213/699572



Re: FRESH & EASY NEIGHBORHOOD MARKET
Cases: 31-CA-077074 and 31-CA-080734

CERTIFICATE OF SERVICE

I hereby certify that I served the attached JOINT MOTION TO TRANSFER
PROCEEDINGS TO THE DIVISION OF JUDGES, AND JOINT STIPULATION OF
FACTS on the parties listed below on the 16TH day of January, 2013:

SERVED VIA E-FILING

Chief Administrative Law Judge
National Labor Relations Board
Division of Judges
www.nIrbgov

SERVED VIA E-MAIL

Joseph Anthony Turzi, Esq.
joseph.turziPdlapiper.com

Collen Hanrahan
colleen.hanrahanPdlapiper.com

David A. Rosenfeld, Esq.
drosenfeldPunioncounsel.net

o' v
Aide Carretero, Case Processing Assistant
National Labor Relations Board
Region 31
11150 West Olympic Blvd., Suite 700
Los Angeles, CA 90064-1825


