
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

THIRD REGION

MCD PLUMBING, INC.

and

DMS MECHANICAL SERVICES, LLC

and

MICHAEL STACHOWIAK d/b/a DMS SERVICES

and Case 03-CA-076777

MICHAEL DIEBOLD, Individually
and

UNITED ASSOCIATION, PLUMBERS
& STEAMFITTERS LOCAL UNION #22

ACTING GENERAL COUNSEL'S OPPOSITION TO
RESPONDENTS' MOTION TO DISMISS COMPLAINT

The Acting General Counsel of the National Labor Relations Board (Board), by the

undersigned counsel, hereby opposes the Motion to Dismiss filed by Respondents DMS

Mechanical Services, LLC (DMS Mechanical) and Michael Stachowiak d/b/a DMS Services

(DMS Services) (hereinafter collectively referred to as Respondents) on the grounds that there

are genuine issues of material fact warranting a hearing before an administrative law judge.

Accordingly, as a matter of law, Respondents are not entitled to the relief requested in their

Motion to Dismiss.

The original charge in this proceeding was filed by United Association, Plumbers &

Stearnfitters Local Union #22 (the Union) on March 16, 2012, and the charge was subsequently

amended on June 1, 2012 and on July 16, 2012. The original and amended charges were served
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on Respondents on March 19, 2012, June 6, 2012, and July 17, 2012 respectively (the charges

and affidavits of service are attached hereto as Exhibits A, B and C, respectively). A Complaint

and Notice of Hearing issued on November 29, 2012. The Complaint alleges, inter alia, that

Respondents, MCD Plumbing, Inc. (MCD), and Michael Diebold, an individual, are alter egos

and single employers; that Respondents, MCD and Diebold have failed and refused to apply the

terms of a collective-bargaining agreement with the Union; and that MCD has failed and refused

to furnish the Union with information necessary for, and relevant to, the Union's performance of

its duties as a collective-bargaining representative. Respondents filed an Answer to the

Complaint on December 12, 2013. The Answer to the Complaint is attached hereto as Exhibit D.

The administrative hearing is scheduled to commence on January 22, 2012.

The Motion to Dismiss should be denied, and the administrative hearing should proceed

as scheduled. Pursuant to Section 102.24(b) of the Board's Rules and Regulations, the Board

may deny a motion to dismiss where the motion and/or the pleadings fail to establish the absence

of a genuine issue for hearing. Neither the Motion nor its Answer demonstrates that dismissal

herein is warranted as a matter of law.

The Motion to Dismiss is based on the faulty premise that the Acting General Counsel is

barred from issuing a complaint, pursuant to Section I 0(b) of the Act, which alleges conduct that

occurred more than six months prior to the filing of the charge or, in the instant case, prior to

October 19, 2011, six months before Respondents were served with a copy of the original unfair

labor practice charge.' However, it is well-establ i shed Board law that the I 0(b) computation

period does not commence until the charging party has "clear and unequivocal notice" of a

violation of the Act." Leach Colp., 312 NLRB 990, 991 (1993). As the parties raising 10(b) as

' Section 10(b) is a statute of limitations that provides that "no complaint shall be based on any unfair labor practice
occurring more than six months prior to the filing of the charge with the Board. .
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a defense, the burden is on Respondents to demonstrate that United Association, Plumbers and

Steamfitters Local Union #22 (the Union) had clear and unequivocal notice prior to October 19,

2011 of the facts underlying the allegations in the Complaint. Broadwgy Volkswage , 342

NLRB 1244, 1246 (2004). In A & L Underground, 3 02 NLRB 467, 469 (199 1), the Board

stated:

We adhere to the Board's long-settled rule that the I 0(b) period
cornmences only when a party has clear and unequivocal notice of
a violation of the Act. Further, as is the case with the 10(b)
defense generally, the burden of showing that the charging party
was on clear and unequivocal notice of the violation rests on
respondent.

Respondents do not assert in either their Motion or their Answer (attached hereto as

Exhibit A) that the Union knew about the alleged unlawful conduct prior to October 19, 2011,

nor do they contend that they apprised the Union that they were performing bargaining unit work

at any time prior to, or even after, October 16, 2011. On the contrary, nothing in the Motion or

Answer states, suggests or implies that the Union ever had clear and unequivocal notice of

Respondent's business relationship with MCD.

It is unclear from Respondents' Motion whether they rely on the Union's information

request and MCD's responses thereto (attached to the Complaint as Attachment A and attached

hereto as Exhibit E) as evidence of the Union's knowledge. However, to the extent that

Respondents do so, a review of the document demonstrates that there is no basis to conclude that

the Union had clear and unequivocal notice that MCD and the Respondents herein were alter

egos and/or a single employer, or joint employers, or that MCD had diverted work to

Respondents prior to October 19, 2011. On the contrary, MCD was less than candid in its

responses to the Union and, in fact, its answers to the information request demonstrate an intent

to hide from the Union the relationship between MCD and the Respondents herein. Thus,
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contrary to demonstrating clear and unequivocal notice, this information request and the

responses thereto demonstrate an attempt to conceal the facts underlying the allegations of the

charge from the Union. See Hebert Industrial Insulation Corp., 319 NLRB 510, 525, 526

(I 995)(charge not barred by Section I O(b) where respondent's failure to provide the union with

accurate information was motivated by an intent to conceal the true nature of its relationship to

its alter ego.).

In Carr Finishing Specialties and G.P.C. Construction, Inc., Case 03-CA-027264,

respondents filed a motion seeking dismissal on 10(b) grounds, similar to the Motion filed

herein, claiming that certain correspondence established that the union knew of the alleged

unlawful conduct outside of the 10(b) period. In an unpublished decision dated April 21, 2010,

the Board denied respondents' motion, finding that they failed to demonstrate that there were no

genuine issues of material fact. 2 In Electrical Workers IBEW Local 25 (SMG), 316 NLRB 932

(1995), the Board denied the respondent's motion to dismiss the complaint on 10(b) grounds,

finding that there were substantial and material issues concerning when the charging party

learned of and was able to verify the unlawful conduct that constituted the unfair labor practice.

The Motion herein, when viewed in the light most favorable to Respondents, at most

raises an issue as to the timeliness of the charge that warrants a hearing before an administrative

law judge. Accordingly, the Acting General Counsel respectfully requests that Respondents'

Motion be denied, as Respondents have failed to establish the absence of any genuine issue of

fact.

2 The respondents in Carr Finishing relied on correspondence which they asserted demonstrated that the union knew
outside of the I O(b) period about the alter ego. In a decision adopted by the Board, the administrative law judge
found that the respondents failed to meet their burden in demonstrating that they had provided the union with clear
and unequivocal notice of the alter ego relationship relying, in part, on respondents' lack of candor in responding to
the union's information request. Carr Finishing Specialties, Inc. and G.P.C. Construction, 358 NLRB No. 165
(September 28, 2012).
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Dated at Buffalo, New York this 3 1 st day of December, 2012.

Respectfully submitted,

/s/ Jesse Feuerstein
JESSE FEUERSTEIN
Counsel for the Acting General Counsel
National Labor Relations Board - Region 3
Niagara Center Building - Suite 630
130 S. Elmwood Avenue
Buffalo, New York 14202
(716) 551-4965
(716) 551-4972 (fax)
jesse.feuerstein(2nlrb.gov
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UNITED SW ES OF AMERICA 00 NOT WRITE IN THIS SPACE
NATIO.,JAL LA130 RELATIONS BOARD Case Date Filed
CHARGE AGAINST EMPLOYER 03-CA-076777 3/16/2012

INSTRJCTIONS:
File an original of this ic!-;j aS_ ith ,LRB Regional Director in which the alleged unfair labor practice occurred or is occurring.

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
2 Name of ' ployer In. Tel. No.(716) 668-5576
MCD Plumbing, Inc and DN S Mechanical Services, LLC, Alter Egos c. Cell No.
d. Address (street, city, -,late ZIP ci.de) e. Employer Representative f. Fax No.

2881 Soudiwestern 131vd, Unit Michael C. Diebold

Orchard Park, New York 1412 President g. e-Mail

h. Dispute Location (City and State)

Orchard Park, NY
i Type of E lablishnnen' i!aclory, n rsing home, I Principal Product or Service k. Number of workers at dispute location
hotel)

plumber plumbing & HVAC
I The above: a me err;,ioyer has ngaged in and is engaging unfair labor practices within the meaning of section 8(a), subsections (1) of the National
Labor Relations Act. anr, these unf ii labor practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are
unfair practices affecting commerck, within the meaning of the Act and the Postal Reorganization Act-
2 Basis of the Charge ( et forth a ciear and concise statement of the facts constituting the alleged unfair labor practices)

Since on or about a time dis overed by the union within six months of the filing of this charge, and all times thereafter, it, by
its offcers, agents, and repmsentatives, has refused to bargain collectively with U.A. Plumbers & Stearnfitters Local No. 22

Western New York, a labor -rg2niZ2tion chosen by a majority of its employees in an appropriate unit, for the purpose of

collective barg21ning in resp ct to rates of pay, wages, hours of employment, and other terms and conditions of
employment, by errnloying r-on-union employees in violation of the contract, failing to pay benefits for its employees, and
operating an alter-(,.qo for th , purpose of evading its responsibilities under the Act.

.3 Full name of party filirz: charge ( labor organization, give full name, including local name and number)
U.A. Plumbers & Slearrifittem Local No. 22 Western New York
4a Address (street and number, oil i, state, and ZIP code) 4b. Tel. No.(716) 652-3952
3651 California Road 4c. Cell No.
Orchard Park, N-Y 14127 4d. Fax No.(716) 662-08-19

4e. e-Mail
5 Full namc of national or intemati nal labor organization of which his an affiliate or constituent unit (to be filled in when charge is filed bya labor
organl7aliov)

6 DEC Tel. No.
I clec. ar tha 0 cad the a ove charge and that the statements are true to the best of (716) 662-3952
rT kn led e I q I i

Y:: / / DAVID CRONKH]TE office, if any, Cell No.

V k Business Representative
(signature of representative or p, rson making charge) Print Name and Title Fax No. -(716) 662-0819
Address 3651 Cal-fornia R(lad Date: e-mall

Orchard Park, NY 14127

WILL11n, I vLSE STA 1:1%IENTS )N T11JS Ca"CE CAN BE PUNISIfED BY FLNE AND MIPRISOMINUNT (IJ.S. CODE, TTTLE 18, SECnON 1001)
PRJVACY ACT STATEMENT

SUIIC118'Wil Of the inforrn: on on this irm is authorized by the National Labor Relations Act (NI-RA), 29 U S.C. § 151 el seg. The principal use ofthe information is to
LoNsvo Llie Nanonal Labor ! --i ations Bo A (NLPB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the mformation are fully
sci forlli in thf: Federal R(:j istcr, 71 Fc . Reg. 74942-43 (Dec. 13, 2006). The NLR.B will further explain these uses upon request Disclosure ofthi5 information to the
NLRB is voluntary; huwcvcr, failure t( supply the information will cause the NLRB to decline to invoke its processes.
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

MCD PLUMBING, INC. AND DMS
MECRANICAL SERVICES, LLC, ALTER EGOS

Charged Party
Case 03-CA-076777

and

UNITED ASSOCIATION, PLUMBERS &
STEAMFITTERS LOCAL UNION #22

Charging Party

AFFIDAVIT OF SERVICE OF CRARGE AGAINST EMPLOYER

1, the undersigned employee of the National Labor Relations Board, state under oath that on I
served the above-entitled document(s) by post-paid regular mail upon the following persons,
addressed to them at the following addresses:

MICHAEL A. STACHOWIAK
DMS MECHANICAL SERVICES, LLC
301 HILLTOP DR
ELMA, NY 14059-9410

April 17, 2012 LANNY LEDERHOUSE, Designated
Agent of NLRB

Date Name

/s/ LANNY LEDERHOUSE
Signature
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rORM EXEMPT UNDER 4d U 5 C 3512
170RM NLRB-501

1-80) UNITED STATES OF AMERICA DO NOT WRITE IN THIS SPACE
NATIONAL LABOR RELATIONS BOARD Case Date Filed

CHARGE AGAINST EMPLOYER 03-CA-076777 6/1/2012
I" AMENDED

INSTRUCTIONS: File an origina I and 4 copies of Ihis chA rge i i th N LR 11 Regionjil Direcli)r for I lie regio a in which (hee al Icged unlair I"bor prici ice occurred
or is occiin 61g,

EMPLOYER AGAINST WHOM Cl iARGE ISO ROUGH r
a. Name of Employer- b NunibcrofivorkersempJoyed.

MCD Plumbing, Inc. and DIVIS Mechanical Services, LIX as single employer/aller egos

c. Address (sirLet. city. state. ZIP code) d Employer Rupresenintive Telephone No. 7 16-677-1880
2881 Southwestern Blvd Orchard Park, NY 14 127 Michael C. Diebold- President Fax: 716-677-1882
f, Type of Establishment (factor.v. mine, whalesDier, etc) g ldenlil y principal product or service:

C PlUmbingcontractor plumbing

h. Thea bove-named em P 103'er has engaged in and is engagit ig in un lair ki bor practices kvil 11 in I he meaning of Section 8(a), qubsecl ions( I) and (5 )or
the Narional Labor Relations Act, and thesc unibir Inhor finiclices: are unt -air pracliccs affecimp commerce within the meaninp of the Act

Basis of the Charge (selforth a clear and concise stiatemem of 1he fiw/s conslitilling the alleged wiJbir labor practices)
Since on or about six inontlis ago, and at all tirncs thereafter, it, by its officers, agents, and representatives. has

refused to bargain collectively with U.A. Plumbers & Steanifitters, Local No. 22 Westem New York, a labor

organization chosen by a majority of its employees in an appropriate unit, for the purpose Of COlleCtII/e

bargaining in respect to rates of pay, wages, hours ofemployrnent, and other terms and conditions of

employment by failing to pay benefits to the Union Benefit Fund for its employees and by failing to apply tile

collective-bargaining agreement to unit work.

Since on or about October 2011, and at all times thereafter, it, by its officers, agents. and representatives, has

refused to bargain collectively with U.A. PlUmbers & Steanifirters Local No. 22 Western New York, a labor

organization chosen by a majority orits employees in all appropriate Linit. for the purpose of collective

bargaining in respect to rates ofpay, wages, hours of employment, and other terms and conditions of

employment, by FallilIg to SLIpply said labor organization with Information relevant to its performance as

bargaining agent.

By the aboveand otheracts. the abovr-nariied eMP103-er has interfeied %vilh. resirained. and coerccd employces in the e,,ercise ofilie rip-his nuaratilecd in
Section 7 of the Act

3. Full mimu ol party Iiling charge (tflabor organi-:ation. gn e full nanie mcluding local noine nr7d nrimher)

U.A. Plumbers & Sicanifirtcj-5 Local No 22 Westcrn New York
4a. Address (street and number. city. state and ZIP code) 4h. Teleplion No
3651 California Road 716-662-3 95 2
Orchard Park. NY 14 127 Fax. 716-662-0819

5 Full nailAofnatioiiiiinrinicrn.ilion;iI
6 DECLARAHON

I ded e I c ca the Fibove charge and that the statements are true to I lie best or my knowledgearid belief.
. C, r I & 

Aflri Ii"5 .By 0 David Cronkliae
("% aiurv qi(represen0 ®r person making charge) title

AddrCS5 3651 California Road. Orchard Park. NY 14127 716-677-1880
r1*e1e1jhone.Aio) (date)

IV[ LLFUL FA LSF STATEMENTS ON TI I IS CHA RGr. CAN BE PLINISHFI) BY FINE .%ND fit I PRISONNIENT (IJ. S. ODr. TITLE 18, SECTION 1001 jink



UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

MCD PLUNIBING, INC.

Charged Party

and Case 03-CA-076777

UNITED ASSOCIATION, PLUNIBERS &
STEAMIFITTERS LOCAL UNION #22

Charging Party

AFFIDAVIT OF SERVICE OF FIRST AMENDED CHARGE AGAINST EMPLOYER

1, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on June 6, 2012, 1 served the above-entitled document(s) by regular mail upon the following
persons, addressed to them at the following addresses:

MIC14AEL DIEBOLD, President
MCD PLUMBING, INC.
2881 SOUTHWESTERN BLVD
UNIT 3
ORCHARD PARK, NY 14127-1255

MICHAEL A. STACHOWIAK
301 HILLTOP DR
ELMA, NY 14059-9410

June 6, 2012 Lanny Lederhouse, Designated Agent of
NLRB

Date Name

/s/ LANNY LEDERHOUSE
Signature
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0 FORM EXEMPT UNDER 44 U.S C. 3512
FORM NLRB-501

UNITED STATES OF AMERICA DO NOT WRITE IN THIS SPACE
NATIONAL LABOR RELATIONS BOXRD Case Date Filed

CHARGE AGAINST EMPLOYER 03-CA-076777 7/16/2012
2 d AMENDED

INSTRUCTIONS: File an origimil iind 4 copies of this charge with.NLRB Regional Director for the region in which the alleged unfair labor practice occurred
or is occurring.

EMPLOYER AG/%JNST WHOM CKARGE IS BROUGHT
a. Name of Employer: b. Number of workers employed:

MCD Plumbing, Inc. and Michael A. Stachowiak, d/b/n DMS Services and Michael C. Diebold,
an individual, and DMS Mechanical Services, LLC

c. Address (street, city. state, Z11'code) d Employer Representative Telephone No. 716-677-1880
2881 Southwestern Blvd Orchard Park, NY 14127 Michael C. Diebold- President Fax: 716-677-1882
f. Type of Establishment (factory, mine, wholesaler, e(c.): g. Identify principal product or service:

C plumbing contractor plumbing

h. The above-named employer hiLs engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and (5 )of
the National Labor Relations Acti, and these unfair labor practices are unfair practices nffecting commerce within the meaning of the Act.

Basis of the Charge (setforth a clear and concise stalement of thefacts constituting the alleged unfair laborpractices)

Since on or about six months ago, and at all times thereafter, it, by its officers, agents, and representatives, has

refused to bargain collectively with U.A. Plumbers & Steamfitters Local No. 22 Western New York, a labor

organization chosen by a majority of its employees in an appropriate unit, for the purpose of collective

bargaining in respect to rates of pay, wages, hours of employment, and other terms and conditions of

employment by failing to pay benefits to the Union Benefit Fund for its employees and by failing to apply the

collective-bargaining agreement to unit work.

Since on or about October 2011, and at all times thereafter, it, by its officers, agents, and representatives, has

refused to bargain collcctively with U.A. Plumbers & Stearnfitters Local No. 22 Western New York, a labor

organizafion chosen by a majority of its employees in an appropriate unit, for the purpose of collective

bargaining in respect to rates of pay, wages, hours of employment, and other terms and conditions of

employment, by failinu to supply said labor organization with information relevant to its performance as

bargaining agent.

By the above and other actis, Lhc ahove-named employer has interfered with, reSLrained, and coerced employees in the exercise of the rights guaranteed in
Section 7 of the Act.

3. Full name of party filing cha, Pe (if labor organi::alion, give full nanie. oichidnig local nanie and number)

U.A. Plumbers & Stearrifitters Local No. 22 Westem New York
4a. Address (street and number. city. state, and ZIP code) 4b. Telephone No.
3651 California Road 716-662-3952
Orchard Park, NY 14127 Fax: 716-662-0819

5. Full qamc of national or international labor organization of which it is an affiliate or crinstituent unit
6. DECLARATION

Id lie above charge and that the statements are true to the best of my knowledge and belief.

B y (i J Catherine Creighton Attorney
'1_rignaiqt!,4 &Presenfarive urperson making charge) title if (any)

Address 295 Main Sir., Suite 60, Buffalo, NY 14203 716-854-0007 July 17,2012
(Telephone No.) (date)

WILLFUFL FALSE STATEINtEN-TS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U. S. CODE, TITLE 18, SECTION 1001) jmk



UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

MCD PLUMBING, INC.

Charged Party

and Case 03-CA-076777

UNITED ASSOCIATION, PLUMBERS &
STEANIFITTERS LOCAL UNION #22

Charging Party

AFFIDAVIT OF SERVICE OF SECOND AMENDED CHARGE AGAINST EMPLOYER

1, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on July 17, 2012, 1 served the above-entitled document(s) by regular mail upon the following
persons, addressed to them at the following addresses:

MICHAEL DIEBOLD, President
MCD PLUMBING, INC.
2881 SOUTHWESTERN BLVD
UNIT 3
ORCHARD PARK, NY 14127-1255

ARTHUR G. BAUMEISTER, Esq.
AMIGONE, SANCHEZ & MATTREY, LLP
1300 MAIN PLACE TOWER
350 MAIN ST
BUFFALO, NY 14202-3713

MICHAEL A. STACHOWIAK
301 HILLTOP DR
ELMA, NY 14059-9410



GERALD T. WALSH
ZDARSKY, SAWICKI & AGOSTINELLI,
LLP
404 CATHEDRAL PL
298 MAINST.
BUFFALO, NY 14202-4005

July 17, 2012 Lanny Lederhouse, Designated Agent of
NLRB

Date Name

/S/ Lanny Lederhouse
Signature





UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

THIRD REGION

MCD PLUMBING, INC.

and

DMS MECHANICAL SERVICES, LLC

and

MICHAEL STACHOWIAK d/b/a DMS SERVICES

and

MICHAEL DIEBOLD, Individually
Case 03-CA-076777

and

UNITED ASSOCIATION, PLUMBERS
& STEAMFITTERS LOCAL UNION #22

ANSWER OF DMS MECHANICAL SERVICES, LLC and
MICHAEL STACHOWIAK d/b/a DMS SERVICES

Respondents DMS Mechanical Services, LLC ("DMS Mechanical)" and Michael Stachowlak

d/b/a DMS Services ("DMC Services")(referred herein collectively as "DMS Respondents"), by their

undersigned attorneys, Zdarsky, Sawicki & Agostinelli LLP, for their Answer to the Complaint and

Notice of Hearing ("Complaint") filed by Rhonda P. Ley, Regional Director, Region 3, of the

National Labor Relations Board ("NLRB"), hereby state as follows.

GENERAL DENIAL

Except as otherwise expressly stated herein, the DMS Respondents hereby deny each and

everya llegation contained in the Complaint, including, without limitation, any allegations contained



in the preamble, headings, or subheadings of the Complaint, and the DMS Respondents specifically

deny that they violated the National Labor Relations Act ("NLRA") in any of the manners alleged

in the Complaint or in any other manner.

Pursuant to Section 102.20 of the Board's rules, averments in the Complaint to which no

responsive pleading is required shall be deemed as denied.

The DMS Respondents expressly reserve the right to seek to amend and/or supplement their

Answer as may be necessary.

DEFENSES

Without assuming any burden of proof, persuasion or production not otherwise legally

assigned to it as to any element of the claims alleged in the Complaint, the DMS Respondents assert

the following defenses.

1. The Complaint and each purported claim for relief stated therein against the DMS

Respondents fail to allege facts sufficient to state a claim upon which relief may be granted.

2. Neither DMS Services nor DMS Mechanical is an employer engaged in commerce within

the meaning of Sections 2(2), (6), and (7) of the NLRA.

3. Even if the actions described in the Complaint had constituted transfer of work to an

alleged alter ego, which allegations the DMS Respondents expressly deny, the Union waived any

rights it had with respect to such alleged actions.

4. The DMS Respondents have not engaged in any conduct affecting commerce within the

meaning of Section 2(6) and (7) of the NLRA.

5. The DMS Respondents are not signatories to any agreement with the Union and any

alleged conduct of MCD Plumbing, Inc or Michael Diebold is not attributable to the DMS
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Respondents.

6. The DMS Respondents have not violated Section 8(a)(1) of the NLRA as they have not

interfered with, restrained, or coerced employees represented by the Union in the exercise of their

rights protected by the NLRA.

7. The remedy requested in the Complaint is impermissibly punitive and would cause an

undue hardship on the DMS Respondents. Moreover, none of the DMS Respondents' alleged

actions caused any hardship to any of DMS Respondents' employees or the Union's employees

8. The remedy requested in the Complaint, with respect to the DSM Respondents, is

impermissibly retroactive because its legal basis represents a radical and not reasonably anticipated

departure from current Board and court precedent.

9. The remedy requested in Paragraphs XVI, XVH, and the ad damnum clause of the

Complaint is improper because DMS Respondents have not violated Section 8(a)(1) or 8(a)(5) of the

NLRA.

10. Some or all of the claims asserted in the Complaint are barred by the six month statute

of Kinitations set forth in Section 10(b) of the NLRA. As alleged in T I(a) of the Complaint, the

original charge in this proceeding was filed by the Union on March 16, 2012, served by regular mail

on Respondent MCD Plumbing, Inc. on March 19, 2012, and on Respondents DMS Services and

DMS Mechanical on April 19, 2012. The first page of Attachment "A" to the Complaint is am

October 16, 2011 letter (dated more than six months prior to the alleged service of the original

charge upon the DMS Respondents) from Michael McNalty, the Union's Business Manager,

addressed to Respondent Diebold and Respondnet MCD Plumbing, Inc. The Complaint alleges

conduct, allegedly attributable to the DMS Respondents, dating back to April 1,2011 regarding
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Respondent DMS Services [Complaint T VI(b)] and August 8, 2011 [Complaint VI(c)] regarding

DMS Mechanical, substantially more than six months prior to the service and filing of the charge

against DMS Respondents. See, 29 U.S.C. § 160(b) [N-LRA § 10(b)].

RESPONSE TO SPECIFIC ALLEGATIONS OF THE COMPLAINT

The DMS Respondents state as follows in response to specific allegations in the Complaint.

Preamble: DMS Respondents deny the allegations contained in the preamble, except to admit

that the United Association, Plumbers and Steanifitters Local Union #22 ("the Union") filed a

charge alleging generally that the DMS Respondents, without specification, allegedly engaged in

certain unfair labor practices, and that the Regional Director of the NLRB has issued the instant

Complaint and Notice of Hearing based upon the Union's charge.

1. (a) DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph l(a) of the Complaint, except to admit that, after April 12, 2012, DMS

Mechanical received, by regular mail, a copy of a charge allegedly filed by the Union.

(b) DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph 1(b) of the Complaint, except to admit that, in or around June 2012, DMS

mechanical received, by regular mail, a copy of an amended charge allegedly filed by the Union.

(c) DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph l(c) of the Complaint, except to admit that, in or around July 2012, DMS

mechanical received, by regular mail, a copy of a second amended charge allegedly filed by the

Union.

11. (a) DMS Respondents lack knowledge or 'information sufficient to form a belief as to the
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allegations of Paragraph H(a) of the Complaint.

(b) Respondent DMS Services denies the allegations of Paragraph 11(b) of the Complaint,

except admit that, from April 2011 to August 2011, said Respondent was engaged in providing

IfVAC services and some plumbing services in Western New York, and DMS Respondents deny

the remaining allegations of Paragraph H (b) of the Complaint.

(c) Respondent DMS Mechanical denies the allegations of Paragraph II(c) of the Complaint,

except admit that, beginning in August 2011, said Respondent was engaged in providing HVAC

services and some plumbing services in Western New York, and DMS Respondents deny the

remaining allegations of Paragraph H (c) of the Complaint.

(d) DMS Respondents deny the allegations of Paragraph H (d) of the Complaint and deny any

allegations therein regarding any entities engaged directly in interstate commerce.

M. (a) DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph HI(a) of the Complaint.

(b) DMS Respondents deny the allegations of Paragraph IH(b) of the Complaint that they are

employers engaged in commerce within the meaning of Section 2(2), (6), and (7) of the National

Labor Relations Act ("NLRA").

W. DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph IV of the Complaint.

V. (a) DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph V(a) of the Complaint.

(b) DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph V(b) of the Complaint.

5



VI. (a) DMS Respondents deny the allegations of Paragraph VI(a) of the Complaint.

(b) DMS Respondents deny the allegations of Paragraph VI(b) of the Complaint.

(c) DMS Respondents deny the allegations of Paragraph VI(c) of the Complaint.

(d) DMS Respondents deny the allegations of Paragraph VI(d) of the Complaint.

(e) DMS Respondents deny the allegations of Paragraph VI(e) of the Complaint.

VH. (a) DMS Respondents deny the allegations of Paragraph VH(a) of the Complaint.

(b) DMS Respondents deny the allegations of Paragraph VH(b) of the Complaint.

(c) DMS Respondents deny the allegations of Paragraph VH(c) of the Complaint.

VIU. (a) DMS Respondents deny the allegations of Paragraph VHI(a) of the Complaint,

except admit that Michael Stachowiak was the sole proprietor of DMS Services and is the sole

member of DMS Mechanical.

(b) DMS Respondents lack knowledge or *information sufficient to form a belief as to the

allegations of Paragraph VRI (b) of the Complaint.

IX. DMS Respondents lack knowledge or infon-nation sufficient to form a belief as to the

allegations of Paragraph IX of the Complaint.

X. DMS Respondents deny the allegations of Paragraph X of the Complaint, or that any of

their employees were ever members of any "Unit" alleged in the Complaint.

X1. DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph XI (a) through (d) of the Complaint.

XIL DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph XII (a) through (c) of the Complaint.

Xffl. (a) DMS Respondents lack knowledge or information sufficient to form a belief as to

6



the allegations of Paragraph XIH (a) of the Complaint.

XfV. (a) DMS Respondents deny the allegations of Paragraph XIV(a) of the Complaint, and

the allegation or suggestion that any "Unit" work alleged in the Complaint was transferred to the

DMS Respondents.

(b) DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph XIV(b) of the Complaint.

(c) DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph XIV(c) of the Complaint.

XV. DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph XV (a) through (c) of the Complaint.

XVI. DMS Respondents deny the allegations of Paragraph XVI of the Complaint, and deny

that any of the employees of any "Unit" alleged in the Complaint were their employees.

XVIL DMS Respondents deny the allegations of Paragraph XVH of the Complaint.

X-VEII. DMS Respondents lack knowledge or information sufficient to form a belief as to the

allegations of Paragraph XVfII of the Complaint.

XIX DMS Respondents deny the allegations of Paragraph XIX of the Complaint

The DMS Respondents reserve the right to raise any additional defenses not asserted herein

of which they may become aware through investigation, as may be appropriate at a later time.

7



WHEREFORE, Respondents DMS Mechanical Services, LLC and Michael Stachowiak

d/b/a DMS Services respectfully submit that the Complaint against them should be dismissed.

Dated: Buffalo, New York
December 12, 2012

Respectfufly Submitted,

ZDARSKY, SAWICM & AGOSTMELLI LLP
Dig'111, 1,,"Id b, G-ld T. Walsh
DN cn--,GeraldT Walsh, -ZdarskySamckic andGerald T. W alsh Agstinelli LLP, ou, enail=9t a1sh@-cr, c=US
Date 2012 12 12 13 17:48 -05'00'

By: s/Gerald T. Walsh
Gerald T. Walsh

Attorneys for DMS Respondents
404 Cathedral Place
298 Main Street
Buffalo, New York 14202
(716) 855-3200
gtwalsh(a)zsa.cc
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STATEMIENT AND CERTIFICATE OF SERVICE

The undersigned, an attorney at law, duly licensed and admitted to practice law in the State

of New York by the New York State Supreme Court, Appellate Division, Fourth Department, the

United States District Court for the Western District of New York, the United States Court of

Appeals for The Second Circuit, and the United States Supreme Court, hereby certifies that a copy

of the DMS Respondents' Answer was electronically served on December 12, 2012 and sent by

personal delivery* or overnight delivery" to each of the following parties and attorneys:

RHONDA P. LEY, REGIONAL DIRECTOR*
NATIONAL LABOR RELATIONS BOARD-REGION 3
Niagara Center Building
130 S. Elmwood Avenue, Suite 630
Buffalo, New York 14202

MICHAEL DIEBOLD, President" MICHAEL DIEBOLD"
MCD PLUMBING, INC. MCD PLUMBING, INC.
2881 Southwestern Boulevard, Unit 3 3958 N. Buffalo Street
Orchard Park, New York 14127 Orchard Park, New York 14127

ARTHUR BAUMEISTER, ESQ.
AMIGONE, SANCHEZ & MATTREY,
LLP *

1390 Main Place Tower
_)50 Main Street
Buffalo, New York 14202

DAVID CHRONKHITE, Business Rep. CATHERINE CREIGHTON, ESQ.*
UNITED ASSOCIATION, PLUMBERS & CREIGHTON, JOHNSEN & GIROUX

STEAMFITTERS LOCAL UNION #22** 295 Main Street, Ste 560
3561 California Road Buffalo, New York 14203
Orchard Park, New York 14127

Dqi -1l,,iq,,dbG-1d I Walsh

Dated: Buffalo, New York DN tn=ara1dT Walsh, ZdarskySawickic

C=US
Gerald T. W alsh and Agostinel I, LLPoemail=qtwalsh@-cc.

December 12, 2012 Dal. 1.111111 111 U1

s/Gerald T. Walsh
Gerald T. Walsh
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PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

October 6, 2011

MCD Plumbing, Inc.
2881 Southwestern Blvd. Unit 3
Orchard Park, New York 14127

RE: Local 22 Collective Bargaining Agreement

Dear Mr. Diebold,

It has come to the attention of Local Union 22 that there is substantial evidence to
support the conclusion that MCD Plumbing, Inc. and DMS Mechanical Services, LLC
are interrelated companies and operate in such a fashion that these two compames are
alter egos. As such, both companies would be equally bound and responsible for full
adherence to Local 22's collective bargaining agreement signed by MCD Plumbing, Inc.
In order to Mly investigate this matter and to determine whether a grievance should be
filed, we request, in our capacity as collective bargaining representative, a response to the
request for information attached to this letter.

Due to the serious nature of this matter, we request that you respond promptly.
Therefore, we request that your response arrive in this office within two weeks from the
date of this letter. Please direct all questions and correspondence to the undersigned.

S

Michael McN y
Business Manager
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PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

To MCD Plumbing, Inc. :

Instructions: Respond futly in writing to each question or provide the requested
documents where indicated. If a question asks for a written response but you have a
document to provide the answer, you may submit the document and so indicate in

your written answer.

I - Describe the type of business in which MCD Plumbing, Inc. engages.

Describe the type of business in which DMS Mechanical Services, LLC engages.

0'44

2. Define the geographic area in which MCD Plumbing, Inc. does business.

am y

Define the geographic area in which DMS Mechanical Services, LLC
does business.

17



PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

3. State the business address(es) and identify all office locations of MCD Plumbing, Inc.

State the business address(es) and identify all office locations of DMS Mechanical
Services, LLC

fi, , ' 'Jdyq-

4) Identify MCD Plumbing, Inc. business phone number(s) and directory listing (s).

77 /(9 c9 J
Identify DMS Mechanical Services, LLC usiness phone number(s) and directory

listing (s).

91J

5) Identify the banking institution, branch location, and account number of MCD
Plumbing, Inc. bank account(s) including payroll account.

/ t -r & a k J3 1,
e)r /- i V-,dYA " q 17 CZ1

Identify the banking institution, branch location, and account number of DMS
Mechanical Services, LLC account(s) including payroll account.

4
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PLUMBERS AND STEAMFITTERS LOCAL UNION 22

3651 CALIFORNIA ROAD
ORCHARD PARK, NEW YORK 14127

(716) 662-3952

6) Identify where and by whom MCD Plumbing, Inc. accounting and financial records
are kept.

Identify where and by whom DMS Mechanical Services, LLC accounting and financial
records are kept.

ej 0-f elcla

7) Identify MCD Plumbing, Inc. principal accountant and accounting firm.

SIZA--e- ut-1-1611

Identify DMS Mechanical Services, LLC principal accountant and accounting firm.

d' , 'f I 1f

8) Identify where and by whom MCD Plumbing, Inc. business and corporate records are
kept.

Identify where and by whom DMS Mechanical Services, LLC business and corporate
records are kept.

9) Provide a copy of MCD Plumbing, Inc. most recent annual corporate filing.

Provide a copy of DMS Mechanical Services, LLC most recent annual corporate filing.

0" '-- ecl'Q 
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PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

10) Identify MCD Plumbing, Inc. i I al bookkeeper.

2n7
Identify DMS Mechanical Services, LLC principal bookkeeper.

11) Identify MCD Plumbing, Inc. principal payroll preparer.

Identify DMS Mechanical Services, LLC principal payroll preparer.

0, , 1- 1,,2a*

12) Identify MCD Plumbing, Inc. personnel who hold licenses for the company and
identify the jurisdictions within which they are licensed.

Identify DMS Mechanical Services, LLC personnel who hold licenses for the
company and identify the jurisdictions within which they are licensed.

fal 4 C// A Vf

13) Identify the carrier and policy number for MCD Plumbing, Inc. workers
compensation insurance.

C'

Identify the carrier and policy number for DMS Mechanical Services, LLC
workers compensation insurance.

4



PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

14) Identify the carrier and policy number for MCD Plumbing, Inc. health insurance
program(s) for its non-union employees.

0 t,(j 4A-t J?

Identify the carrier and policy number for DMS Mechanical Services, LLC
health insurance program(s) for its non-union employees.

15) Identify amount(s) involved, reason(s) for, and date(s) of transfer of any ftmds
between MCD Plumbing, Inc. and DMS Mechanical Services, LLC from July 1, 2006 to
the present.

VW 00 /f7

16) Identify equipment, vehicles or material, reason(s) for, and date(s) of transfer of these
items between MCD Plumbing, Inc. and DMS Mechanical Services, LLC from July 1,
2006 to the present.

5-

17) Regarding equipment transactions between MCD Plumbing, Inc. and DMS
Mechanical Services, LLC, identify the purchase, rental, or lease rate, equipment
involved, calendar period, and dollar volume of each transaction.

1

rlW
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PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

18) Identify business(es) to whom MCD Plumbing, Inc. rents, leases or otherwise
provides office space.

460

Identify business(es) to whom DMS Mechanical Services, LLC rents, leases or
otherwise provides office space.

19) Does either MCD Plumbing, Inc. or DMS Mechanical Services, LLC purchase
services, supplies or materials from the other company and if so is it reimbursed? Identify
the services, supplies or materials involved and, if applicable, identify the amount of
reimbursement.

14

20) Identify equipment or vehicles of MCD Plumbing, Inc. used at any time since
July 1, 2006 to the present by DMS Mechanical Services, LLC

Identify equipment or vehicles of DMS Mechanical Services, LLC used at any time
since July 1, 2006 to the present by MCD Plumbing, Inc.

6



PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK.) NEW YORK 14127
(716) 662-3952

2 1) Identify those of the following services that are provided or have been provided in the
past to MCD Plumbing, Inc. by DMS Mechanical Services, LLC and explain the extent
to which each is provided:

a) administrative
b) bookkeeping
c) clerical
d) drafting
e) engineering
f) estimating -
g) managerial 0- 1
h) sales

- A

Identify those of the following services that are provided or have been provided in the
past to DMS Mechanical Services, LLC by MCD Plumbing, Inc. and explain the extent
to which each is provided:

i) administrative
j) bookkeeping
k) clerical
1) drafting
m) engineering 

17 u-t 1 1
n) estimating
o) managerial
p) sales

7



PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

24) Identify customers or jobs MCD Plumbing, Inc. has referred to DMS Mechanical
Services, LLC customers or jobs DMS Mechanical Services, LLC has referred to MCD
Plumbing, Inc.

-f(ao /5/7

25) State the gross amount of sales in each of the past five calendar or fiscal years for
each company.

z r)
0

D

26) Identify those persons who estimate, prepare bids and or negotiate MCD Plumbing,
Inc. work.

Identify those persons who estimate, prepare bids and or negotiate DMS Mechanical
Services, LLC work.

8



PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

27) Identify by job, customer, calendar period, and dollar volume any work that MCD
Plumbing, Inc. work has subcontracted to DMS Mechanical Services, LLC work.

lpkj aT

Identify by job, customer, calendar period, and dollar volume any work that DMS
Mechanical Services, LLC work has subcontracted to MCD Plumbing, Inc. work.

28) Identify by job, customer, calendar period, and dollar volume any projects on which
both companies have performed work.

ooe- >

9



PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

29) Identify by job title or craft position the number of employees employed by MCD
Plumbing, Inc. per pay period per year from 2006 to the present and supply copies of the
January and July payroll records for each of those years.

I -, 1 "5 A- 0--(A

Obf

Identify by job title or craft position the number of employees employed by DMS
Mechanical Services, LLC per pay period per year from 2006 to the present and supply
copies of the January and July payroll records for each of those years.

3 0) Identify by name, job title or craft position and respective employment dates those
employees of MCD Plumbing, Inc. who also are or have been employees of DMS
Mechanical Services, LLC

' 'J C(

Identify by name, job title or craft position and respective employment dates those
employees of DMS Mechanical Services, LLC who also are or have been employees of
MCD Plumbing, Inc.

0 5 fi'/y aff'-
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PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCRARD PARK, NEW YORK 14127
(716) 662-3952

3 1) Identify MCD Plumbing, Inc. (a) project managers, (b) job superintendents, (c)
general foreman, (d) foreman and (e) other supervisory persons who have worked for the
company at any time from July 1, 2006 to the present and identify their dates of
employment.

%

Identify DMS Mechanical Services, LLC (a) project managers, (b) job
superintendents, (c) general foreman, (d) foreman and (e) other supervisory persons who
have worked for the company at any time from July 1, 2006 to the present and identify
their dates of employment.

oc ( A vf VAJ

32) Identify MCD Plumbing, Inc. personnel who are or have been authorized to supervise
DMS Mechanical Services, LLC employees.

0

Identify DMS Mechanical Services, LLC personnel who are or have been authorized
to supervise MCD Plumbing, Inc. employees.

ooe's r)A



PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

33) Identify the owners, including the percentage of each's ownership interest, and
officers of MCD Plumbing, Inc.

70

Identify the owners, including the percentage of each's ownership interest, and
officers of DMS Mechanical Services, LLC

b Of -:;> V) C _,j qf A-A-r

34) Identify the individual or individuals responsible for the day-to-day management of
MCD Plumbing, Inc.

Wtlk V)11e 10 j

Identify the individual or individuals responsible for the day-to-day management of
DMS Mechanical Services, LLC

12



PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

35) Provide copies of financial statements for MCD Plumbing, Inc. and DMS
Mechanical Services, LLC the two most recent years statements have been prepared.

36) Identify loans or lines of credit for which the two companies have jointly applied or
pledged assets for the same loan or line of credit and provide documents evidencing this
joint activity.

J

37) Identify any pension plans maintained by MCD Plumbing, Inc. for its non-union
employees and state whether or not any employees of participate in the plan.

<

0-T

Identify any pension plans maintained by DMS Mechanical Services, LLC for its
non-union employees and state whether or not any employees of participate in the plan.

V1
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PLUMBERS AND STEAMFITTERS LOCAL UNION 22
3651 CALIFORNIA ROAD

ORCHARD PARK, NEW YORK 14127
(716) 662-3952

38) Identify all of MCD Plumbing, Inc. jobs or service contracts since July 1, 2006.

0LA 
I

Identify all of DMS Mechanical Services, LLC jobs or service contracts since July 1,
2006.

14



STATEMENT OF SERVICE

I hereby certify that copies of Acting General Counsel's Response in Opposition to Respondents' Motion

to Dismiss Complaint were filed electronically with the National Labor Relations Board and served by

electronic mail, as designated below, on the 3 Is' day of December 2012 on the following parties:

For DMS Mechanical Services, LLC and DMS Services:

Gerald T. Walsh

Zdarsky, Sawitch and Agostinelli, LLP

404 Cathedral Place
298 Main St.
Buffalo, NY 14202
gtwalsh@zsa.com

For MCD Plumbing, Inc. and Michael Diebold:

Arthur G. Baumeister
Amigone, Sanchez & Mattrey, LLP
1300 Main Place Tower
350 Main St.
Buffalo, NY 14202
abaui-neister@amigonesanchez.com

For United Association, Plumbers and Steamfitters Local Union 922

Catherine Creighton
Creighton, Johnsen & Giroux
295 Main St.
Suite 560
Buffalo, New York 14203
ccreightoii@cpjgiaborlaw.com


