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IN BOUND YOTUIMES Rosemont, IL

UNITED STATLES O AMERICA
BEFORE THE NATTONAL TLABOR RELATIONS BOARD

LIFESOLRCLE

FEmplover
s Casc 13-RC-074795
LOCAL 881, UNITED FOOD AND

COMMERCTAT, WOTIKFILRRS
Petitionet

PIECISTON AND CERTIAICATTON OF REPRESENTATIVE

The Wational Labor Relations Bourd, by u threg-member pane], has considered objections
L an clection held on March 30, 2012, and the Regional Dircelor’s reporl recommending
disposition o them, The cleetion was conductled pursuant to a Stipulated Eleetion Agreement.
The revised tally of ballots shows 11 for and ¢ against the Petitioner; thers was 1 void ballot,
"The Board has veviewed the record in light of the exceptions and brief, and has adopied the
Regional Director’s lindings and recommendations, and Gnds that o cerlilicaiion ol
representative should be lssued,

CERTIFICATION OF REPRESENTATIV]E

I'l T8 CERTIFIED that a majority of the valid ballels have heen cast for Local 881,
United Food and Commercial Worlers, and that it is the exelusive
collective-bargaining representative of the employees in the fellowing appropriate unit;

All full-time and regular part-lime Account Managers and Team
Acceount Managers in the Reeruitment depariment employed



by the Empleyer at its facility located at 5505 Pearl Sireet, Rosemonl,
Minens; bul excluding all oiher cmployees, office clerical ciployees
and guards, professional employees and supervisors as defined

in the Act,

Dhaicd, Washinglon, INC., September 19, 2012,

Yaik Gaslon Pearce, Chairman
Richard I, Griffin, Jr., Member
Sharon Block, Mlember

{S8EAL) NATIONAL LABOR RULATIONS BOARD
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UNITED STATER OF AMERICA

FORM HLAT. 780

[T MNATIONAL LABOR RELATIONS BOARD Drale Filed
Case No “;_3-_-152_0?4??5 ) [FE[! ”, 2012
[IFESOURCE Ot lssyed 03302012
EMELOYER | e oo
Oty ROSEMONT e sate
Type of Elaction: (i appficabla chack
AND {Cheek pae)) eflirer or both)
S‘tiptﬂailon D H{tl:l ‘?:l
(7] Board Cirestion ] Mei Delot
LOCAL 881, UNITED FGOD AND COMMERCIAL WORKERS | L] Gonaent Agreement
PETITIOMER [[] RO Direction
Incumbent Lnlen (Code)

TALLY OF BALLOTS

The undersigned agent of the Ragional Diractor conifles that the results of Yabulaben of ballots case In the slaction hebd
it Ihe above casa, and concludod on the date iIndicated above, were as ollows
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Far the Reqional Tiraclor

Tha underignad acted as autharized chaarvers in he courtlng and tabulating o nt;hr:ated a -Cartify hat the

caunting and tabulating wara Rirly snd acourately done, that the secragy of the WES WIZHIL d, t the resulis ware 36
mdicated above We also acknowledge service of this tglly .

For EMFLOYER
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UNITED STATES OF AMERICA

BEFQRE THE
NATIONAL LABOR RELATIONS BOARD
REGION THIRTEEN
LITESOURCE,
Employer,
and

Case 13-RC-74795

UNITED FOOD ANT COMMERCTAL
WORKERS, LOCAL 3881,

Petitioner.

T et e — — m— e " vm—r

EMPLOYER'S OB[ECTIONS TO CONDUCT
AFFECTING THE RESULTS OF THE FLECTION

AND NOW COMES LifeSource, by and through its attorneys Cohen &
Grigsby, P.C., and hereby files the following Objections to Conduct Affecting the

Resutts of the Election in the above-captioned case:

1. During the election on March 30, 2002, the assignoed Board agent
tailcd to maintain the required laboratory conditions by [ailing to maintain the integrily
of the voling arca, by, iuter alia, (1) pevimitting the Observers to [eave the voting place
wilhoul securing or taping the ballol box, (2) allowing votors to view the Bxcelsior list

to see who voted; and (3) leaving the voting place herself without sccuring the ballots,

2, The above actions and inactions of the assigned Board agent
violated both the Nattonal Labor Relation Boards (“NLRB™) Casehandling Manual, Part
2, Representation Procecdings, as well as NLEB Form-722, which governs conduct of

Observers during an election,

3 The atorementicned violations were not merely technical violations

of NLLRB rules and regulations, but also had a material eifect on the election as they
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both destroyed the mandatory [aboratory conditions and created an atmosphere that
tended lo cause conlusion or [ear of reprisals; thus interfering with the cmployees’
freodom of chotee, [n particular, the Board agent’s mishandling of the ballol box and
ballols created actual opportunities for improper use of ballots outside the view of
elections observers and created the perception among observers and volers of voling
irrogularitics which reasonably affected the outcome of a very close election of 11 to 9,
in which a change of a single “Yes” vote would resull in a changed outcome. For these
reagons, the aforementioned viclations interfered with the employees’ freedom of
choice in an exceedingly close election, and Lhe eleclion results should therefore be set

aside,

4, By other acts and conduct the Boavd agent and/or Union has

alfected the results of the election.

WHEREFORE, LifeSource demands that its objections be sustained and

the ¢lection in the above-captioned matter be set aside,

Respectiully submitted,

5/ Ryan W. Colomitho
John E. Lyncheski
Ronald ), Andrykovitch
Ryan W. Colombo

COHEN & GRIGSBY, P.C.

025 Liberty Avenue

Pittsburgh, Penngsylvania 15222-3152
(412} 297-4900

Counsel for LifeSource

Dated: April 6, 2012
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CERTIFICATE OF SERVICE

The undersigiied hereby certiffes that a true and correct copy of the
foregroing Employer's Objections to Conduct Affecting the Results of the Election has

been served via TS, first class mail, postage prepaid, this 6th day of April, 2012, upon:

Laocal 881, United Food and Caommercial Workers
10400 W. Higgins Rd., Suite 300
Rosemont, 11, 60018-3712

Local 881, United Food and Caommerctal Workoers
¢/ o Jonathan D Karmel. Esq,
The Karmel Law Firm
221 N, LaSalle 5t, Suite 1307
Chicago, IL 60601-1206

s/ Byan W Colonbo
Ryan W. Columbo
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UNITED STATES OF AMERICA
BEFORI THE NATIONAL LABOR RELATIONS BOARD
REGICH 13

LIFESQURCE
Employear

and Case  13-RC-074795
Stipulation

LOCAL 881, UNITED FOOD AND COMMERCIAL WORKLRS
Petitioner

REPORT ON OBJECTIONS

This report contains my findings and recommendations regarding the Employer’s
objestions to conduct affecting the results' of the elaction® conducted under the direction of the
Rogional Director for Region 13 of the National Labor Relations Bnarc{ on March 30, 2012,
among the Employees in the Stipulated Unit’. The Employer, on April 6, 2012, filed timady
objections to conduct affecting the results of the Election, a copy of which was served on the
Petitioner, and a copy of which is attached hereto as Exhibit 1.

Pursuant to Bection 102.69 of the National Labor Relations Board Rules and Regulations,
Series 8, as amended, after reasonable notics to all parties 1o present relevant evidence, the
undersigned conducted an investigation of the Objections, has carefully considered the relevani

evidence, and hercby issues thig Report on Objections.

' The tally of ballota shows that thers were approximately twenly-two efigible voters. Eleven ballots waro sast for
{ha Putitioner and nine ballotz wore cast agalnst the participating labor organizations, onz ballot was void, and there
were zero challomged ballots,
? The election was conducted pursuant to a petition filed on Febyuary 17, 2012, and n Stipulated Eloction Agreement
approved on Febroary 29, 2012, The payroli eligibility date for the elsction was February 25, 2012,

All fulltime and regular pavt-thoe Account Managers and Team Account Managers Ia thoe
Becrgitment department employed by the Employer at its facility currently located at 55035 Penel

kR
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Ohjection #1 {Part 1) During the election on Mareh 30, 2012, the assigned Board Agent
Jetled to mainiain the required laboratory conditions by failing to maimtain the
integrity of the voting area by permifitng the Observers fo leave the voting place
without securing or taping the ballot box,

‘I'he evidence presented by the Bmployer in support of this objection does show that both
observers weare allowed to leave the voting location together on two occasions during the
election, On the first oceasion, both observers were abgent from the voting area for
approximaiely fen minutes to go (o the cafeteria. The second occasion involved both observers
being absent for approximately five minutes while they went to the restroom, During both
oceasions in which the observers were absent, the Board Agent glluwad the ballot box to remain
apen. No evidence was offered or received that any irregylarities ccourred during these tivo
times when the observers were absent.

‘The Board has upheld eleetions in which election procedures were not strictly followed,
but in which there was no reason to doubt the validity of the clections themselves. For example,
in Sewyer Lumber, LLC, 326 NLRB 1331 (1598), ihe employer Gled objeciions alleging, inter
afia, that the integrity of the election was compromised beeause during the election, the obsetvets
md the Board Agent conducting the election took breaks and left the polling area, leaving the
open ballot box in the polling area. The Board found that thess allegations “amount to little more
than specuiation about the possibility of irregularity and, thns, do not raise a reasonable doubt as
io ihe fanness and validity of F;h.a election,” I, at 1332, In the instant case, similatly, there is no

evidence presented to suggest that there were any frregulatities or the election was otherwise

compromised as a result of the unscaled ballof box that was lelt with the Board Agent.

Btreet, Roseront, Illinois; but exeloding all other employecs, office eclerleal employens and guards,
professional emplovees and supervisors as defined in the Agi.

§38
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Objection #1 (Part 2} During the efection on March 30, 2012, the assigned Board Agent
Jailed ta malntain the requived laboratory conditions by failing to maintain the
integrity of the voting area by allowing voters to view the Excelsior list lo see who
voied.

The evidence presented by the Employer in support of this ohjection shows that duriig
the elsction the Excclsior list was placed in plain view between the two observers sitting af the
designated voting teble. Voters watked up o the table and pointed out, and on, their names on
the Excelsior list being used by the observers to mark emplovees who had already voted.

In the National Labor Relations Bourd Casehandling Manual, Part ‘Two, Representation
Proveedings, under Secrion 1132.12 Provedure af Checling Table, it states, “At the checking
table arc a set of observers, who sit behind the tablé, and a Board agent, who sits at one end.
Before then is the pant of the voting list applicable to that table, The approaching voters shonld
be asked to call out their names, last names first, as they reach the table. They may also be asked
for other identifying information, as necessary, Onee a voter’s name has been located on the
eligibilily list; all observers are satisﬁéd as to ﬂm voter's identity and no one questions his/her
voting status, each observer al the checking table should make a mark beside the nume, Once s
voler has been identified and checked off, the observers —or gne of them designated by the
others — should indicate this to the Board agent, who will then hand a balloi to the voter.™

‘The actions engaged by the Board Agent us described by the Employer were congistent
with the procedure outlined in National Labor Relations Board Casehandling Manual, Part Two,
Representation Proceedings, The Bmplover contends that leaving the voting list in view of

voiing employees interferes with the free expression of employess’ choice, Bven assuming an

enpleyes did see the list of employees as the Employer usserts, thers is no evidence suggesting

i
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- that this did, or could have, compromised or interfered with the eleclion or free expression of the

i employees’ choice.

Objection #1 (Part 3) Dwring the election on Mareh 30, 2012, the asvigned Board Agen
Jatled to maimain the required laboratory conditions by failing to maintain the
Infegrity of the votlng areq by leaving the voting place herself without securing
the baliots.

The evidenece presented by the Employer in support of this objection states the following
sequence of events perfaining to this objection. Around 11:00 a.m. during the alection, the Board
Agent stated that she wags going (o use the washroom, The Board Agent then secured the ballot
box by taping the opening of the box and having hot];1 pbhservers initial over the tape. The Board
Agent left the room with the ballot box for approximately 10 minutes. The observer does not
racall if the Board Apgent took the unmarked ballots with her. Regardless of the location of the
unmatlked ballols, neither observer handled any ballots, both ohservers remained gt the polling
area table, and no one came in to the polling area duriﬁg the DBoard Agent’s short absence. 'When
the Board Agent returned, the ballot box was shown 1o the observers who viewed heir initials
over ihtc tape, and then the Board Agent removed the lape from the box and voting resumed, The
Tally of Ballots thaf issued at the conclusion of the election did not reflegt any discrepancy
between the number of ballots (.:ast anct the number of emplovees marked off on the voter
eligibility list.

While the Board has ruled thal it is better procedure for the Board Agent to retain custqd:f
of the unmarked ballots at ali times, the evidence in the inatant case establizhes that during the
short time requited for the Board Agent to use the restroom facilities, no one observed anyong

handling the unmarked ballots. The ballot count as reflecied in the Tally of Ballots also fails to
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reflect any inproper conduct with the ballots as the numbers are consistent with the records of
those who voted. Accordingly, there could not have been any cffect, on the election. General
Electric Company (Clock and Fimer Departitens), 119 NLRB 944 (1957); Anchor Coupling

Con, Ine., 171 NLRB 1196 (1968); and Internativnal Union of Electrical, Radip and Machine

Workers [Athbro Precision Engineering Coep,} v. N.LR.B., 67 LRRM 2361, 57 LC § 12, 440
{D.C.D.C., 1968).

Objections #2 and #3 relate to Objection #1 ay discnssed sbove. Ohjection #4 1s a “catch
all objection and the Employer has not offéred or presented evidence on any other alleged
objectionable conducl beyond what has already been discussed,

CONCLUSION

On the basis of the foregoing, it is the conclugion snd the recommendation of the

. undersipned that Bmployer Objections be overruled in their eniirety, and that a Certification of

Representative should issue,*

Dated ut Chicago, Illinois this 7" day of May, 2012.

78/ Peter Sung Ohr
Peter Sung Ohr, Regionul Director
National Labor Relations Board
Region 13
209 South LaSalle Street, Suite 900
Chicago, Illinois 60604

* Under the provisions of Sec. 102.69 of tha Board's Rules and Regulations, expeptions to this report may by filed
with the Board in Washington, D.C. Exceptions must b received by the Board in Washington by May 21, 2012,
Lnder the provisions of See. 102.6%g) of the Board's Rules, documentary evidence, including afildavits, which a
party has thuely submitted to the Repional Director in support of its objections or challenges and which are not
included in this report, are ot part of the record before the Board unloss sppendsd to the exceptions o opposition
thereto that the party filed with the Doard, Fallure to append to the submission v the Board copies of evidonce

timely submitted to the Regional Director and not includad in the report shall prectuda 2 party from relylng on the
owidenco in any subasquent unfair labor practice procesding,
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

LIFESOURCE
and Cases 13.RC-074795

LOCAL 881, UNITED FOOD AND
COMMERCIAL WORKERS

R N L S

RESPONDENT'S EXCEPTIONS TO

REPORT ON OBTECTI EGIONAL DIRECTOR FOR REGION 13

Pursvant to Scction 102,6% of the Rules and Regulations of the National Labor
Relations Beard ("Board”), Respondent, LifeSource (“LifeSource” or “Company™), by and
through its coumsel, John E, Lyncheski, Renald I, Andrykoviteh, Ryan W, Colombo, and Cehen
& Grigsby, P.C,, submits the following Exceptions to the Report on Objections (“Repori®”) of the

Regional Director for Region 13 (“Regional Director™) in the above-captioned case.

i LifeScurce excepts to the Regional Director’s findings and conclusion as
to LifeSowrce’s first objection wherein he concludes, “there is no cvidence presented to suggest
that there were any irregularities or the election was otherwise comprised as a resolt of the
unsealed hallet box that was left with the Board Agent {while the observers were permiited (o
leave the polling station twice for ten (10) minutes each time), {Rep. 2}1 This conclusion 1s not
only mistaken, but logically cannot be reached without a hearing involving Lestimony from the
Board Agenl, Observers for both parties and eligible voters. Indeed, Sawver Lumber, LLC, 326
NLRB 1331 (1998), the sole case cited by the Regional Directer in support of his conclusion,
occurred after the parties had the benefit of a hearing, Therefore, it is premature for the

Regional Director in the instant case to conclude, without LifeSource having the benefit of

References to the Regional Director's Repart are indicated as “{Rep, __)."
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subpoena or 4 hearing, that “no evidence” exists to suggest that the irregularities compromised
the vesult of the election and deprived employees of their freedom of cheice without interference,
Further, because the Board Agent, in contravention of form NLRH-722, permitted both of the
observers to leave the room for approximarely ten (10) minutes twice during the election, while
leaving the ballot box unsecured, it is unkecwn whether any voters came to voie during sither of
the periods where both observers were sbsent, and, if 5o, whether they were turned away or
permitted to vete, It is undisputed that at least one eligible voter did not cast a ballot, Further, it
is unknown If either party engaged in impermissible electioneering ut the polling both while the
observers were absent, The entire purpese of having observers was contravened, Notably, the
Regional Direclor’s Report on Objections makes no reference to form NLEB-722, which
requires that obaservers, fnzer alia, (1) “see that each voter deposits the ballot in the ballot box,”
and (2) “see that each voter leaves the voting srea immediately after depositing the ballot.”
Contrary o the Report on Objections issued by the Regional Director, the required laboratory
conditions for an clection to proceed under were, at the very least, jeopardized by the Board
Agent permitting the observers to leave the polling area twice for & period of ten (10} minutes
each time withnuf securing the ballot box, As such, and as Turther explained below, the Report
on Objections of the Regional Direcior should be overinrned and a new election be ordered, or,
at the very least, a hearing mmst be held to determine the veracity of the Regional Director’s
aforementioned findings and conclusion regarding the effects of the Board Agent's actions on
the outcome of this extremely close election, See ex. Harry Lunstead Designs, Inc., 270 NLRB
1163 {1984} (holding that Board Agent's commission of several deviations from Board rules for
conducting an election interfered with the conduet of the election and as such a new election was

ovdered. ).

2, LifeSource excepts to the Regional Dirsctor's findings and conclusion

regarding LifeSource’s third objection wherein lie concludes that “there could not have been any

s Lot TR e HE R (Rl
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effect on the election” despite the Board Agent leaving the room while failing to secure the
hallots, simply because: {1) “neither observer handled the ballots,” (23 “np one came into the
polling area durdng the Board Agent’s short absence,” and (3) the “tally of ballots...did not
reflect any discrepancy between the number of ballots cast and the number of employecs marked
off on the voter eligibility list.” (Rep. 4). None of these explanations support the conclusion that
*“thers cowld nol have been any effect on the election” {Rep, 5), To the contrary, as the
Regional Director’s Repoit on Objections points out, “it is betfer procedure for the Beard Agent
to retain custody of the umnarked ballots at all times,” The reason for this, which was not noted
at all in the Regional Director’s Report on Objections, is that, in cases such as this, where no one
has any idea where the ballots are, there is a high likelihood of tampering or perceived tampering
with the ballets and interference with the emplovees’ free choice and Section 7 rights. For
examnple, the issue of “chain voting,” wherein an individnal could have pre-marked & bailot and
coerced someone to um it in, would not be picked up by the fact that the, “tally of ballots...did
not reflect any discrepancy between the number of ballots cast and the number of employecs
marked off on the voter eligibility list.”™ (Bep. 4). Conversely, such a findiag supports a thoory
that chain voting possibly occurred, as no one can account for the whereabouts of the ballots
during the time the Board Agent left the voting room withont taking and secueing the ballots.
Thus, the Regional Divectov’s statement that, *[rlegardless of the location of the unmarked
ballots, neither observer handled any ballats, both observers remained at the polling area table,
and ne one came in to the polling arca during the Board Agent’s short absence” (Rep. 4) only
serves to confirm that if’ the ballois left with the Board Agent, and the Agent inadvertently set

one down somewhere, the possibility of real or perceived chain voting exists.”  Therefore,

* The Regional Director also errors as v factual matier when he describies the Board Ageut’s ten

(i) minute absence, during which the whercabouts of the Ballots are uneccounted for, as & “short
abeence,” (Rep, 4} Sulfics to say that a lot can happen to ballois in ten (10) minutes as it would only
{ake someone seconds to swap ballots, mark a vote on a Lallot, or engape in any number of illicit actlons
that have the effect of depriving the emplovees’ of their free choice.
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eontrary to the findings of the Regional Dircetor, the Board Agent’s {zilure to retain custody of
the unmarked ballots at all dmes destroyed the required laboratory conditions by failing to
maintai the requived integrity of such ballots. Therefore, and as explained more fully below, the
Report on Ohjections of the Regional Dirvector should be overtumed and 2 new clection should
be ordered, or at the very least, a hearing wust be held to determine (he whereabouts of the
ballots during the Board Agent’s absence, and whether or not any “chain voting” or other
improprieties actually or could have ocenrred in order to fully preserve the employees’ Seclion 7
rights. See e Fresenius USA Mamufocturing, Inc, 332 NLRB 679 (2008), discussed infra,
wherein the Board ruled that the Bourd Agent's mishandling of ballots necessitated a new

election, particularly because the results of the election were close,

3, LifeSource excepts to the Regional Director’s findings and conclhalon o
LifeSource's second objection wherein he states that: (1) “the actions engaged {in} by the Board
Agent as deseribed by the employer were consistent with the procedure outlined in the (NLRE)
Casehandhing Manual, Part Two, Representation Proceedings (for excelsior lists)y and (2) that
“le]ven assuming an employee did see the list of employees as the Bmployer asserts, there is no
evidence suggesting that this did, or could have, compromised or interfored with the election or
free expression of the employees' choice” (Rep, 3-4). Neither of the Regional Ditector's
conclusions is supported by the facts of the case. First, the Regiona! Director quoted from the
NLRB's Casehandling Manual, Part Two, Representation Proceedings, Scelion 1132.12
Procedure ("NLRE manual} at Checking Table to support his conclusion that the Board Agent
followed the proper procedure for handling the excelsior list, Thiy section, as quoted by the
Reglonal Director, states that, “At the checking table are « set of observers, who sit behind the
table, and a Board agent, who sits al one end, Before them is part of the voting list apphicabls to
that table. The approaching voters should be asked to call out their names, last names first, as

they reach the table, They thay alse be asked for other identifying information, as necessary.



175604 1_2.00C

Once a voter’s name has been located on the eligibility list, all observers are satisfied us to the
voter's identity and no one questions histher voting status, each observer al the checking table
should make a mark beside the name. Once o voter has been identified and checked off, the
observers -- or one of them designated hy the others -~ should indicate this to the Board agent,
who will then hund a ballot to the voter.” However, nothing in the above-quoted passage from
the NLRB mannal supparts the Regional Director’s conclugion that the Board Agent’s actions
“were consistent with the procedure outlined™ in the NLRB mamual. To the contrary, the NLRB
mannal, with good reason, does not contemplate volers either casily viewing, or stndying the
excelsior list, nor interacting with it, both of which happened in this case as the voters
approached the list, looked at it, and pointed out their names on the list, Second, the Regional
Director’s unfounded conclusion that such knowledge on the part of the voters as 1o who had
voted “conld not have™ compromised or interfored with the clection or free expression of the
employees’ choice is not supported by the undisputed facts. The “could not have” finding is
based on pure surmise. For example, if employes A noticed that employee B, C, and D had not
¥et voted because he had studied the excelsior Jist when he voted, he could easily go Lo employee
B, C, and 1> and convinve them, or coerce them, into voting in the manoer he preferred, or
simply voling when they otherwise would have abstained. In such a close election, where the
final tally was 11-9 und the change of one “Yes"” vote to a “No” vote could swing the election in
the ulher direction, employees being allowed to openly view the list of those who have and have
ol yet voted is not a matier that can be dismissed by 1 simplo unfounded statement that such
knowledge “had no cffect” on the election, Without further evidence and a hearing that amounts
to pure speculation. To the contrary, the knowledge the voters were piven access to by the way
the excelsior list was openly displayed by the Board Agent is attalogous to allowing a voier or
party representative to keep a list of who kas voted -- an action explicitly prohibited by Board

precedent. See NLRB (Casehandling Manual, § 11322.1 (prohibiting observers from making lists

e ey R Cae e e e e . . e e g - gEmae s mmmmas e
R R R LTl I e - B e L L N TN £ T P TR Y e PO+ 33 SOOI - & |4 S

.

e
sl



SRR AT B L T 1T T R W b i e B Tt e A e Db e DT i e T R A L LR L b i L e N R e
1

1766841_8.000

of those who have voted), Sound Refining, Inc., 267 NLRB 1301 (1983) (“Contrary to the
Regional Director, we find thal Barber's listkeeping viclated the Board’s prohibition against the
keeping of any list...of employees who have or have not voted.') Further, the open presentment
of the marked up excelsior list to all voters means that employees knew that lists of those who
had and had not voted was likely kept. Employee knowledge that a list of voters may be kept by
an individual is likewise prohibited by NLRB precedent. See Sound Refining, supra (“if it was
cither affirmatively shown or could be inferred from the circumstances, that the cieployees knew
their names were being recorded'™ the efectlon should be set aside.”). Clearly then, and as
explained further below, the Report oa Objections of the Regional Director shuuld be overturned
and a new election be ordered, or, at the very least, a hearing must be held 1o determine whether
Of not permitiing yoters to mamtain lists by way of the agenl’s open display of the marked up
excelsior list had, or could have had, an effect on the outcome of this extremely close election

andfor in any way may have interfered with the employees’ Section 7 rights,

4, LifeSource excepts to the Regional Director's refusal to order a new
glection, Due to the multitude of irregulariiey that occurred during the election, and the

¢loseness of the election, the Regional Director should have ordered a new election.

First, the Regional Director considered LifeSource’s objections in a vacuum and did not
consider the cwmulative effect thot the multitude of irrogularities which ocomred duing this
election had on the voters, Rather, the Regional Direcior only considered ench of LifeSource’s
objections one by one, Particularky glaring is the fact that the Regional Director did net make a
determination on the cumulative effect of the multitude of the irrepularities, given that the
election result would change by the swing of ouly ome vote. While the Regional Director casts
off each of LifeSource's objections cne by one as somehow being de minimmes, more is required.

Indeed, the Board has held thal, “As such, the fact that there s no showing of acinal interference
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with the free choice of any voter, or that no objection was raised at the time of the election, is of
ng moment, As this Bosrd satd “...confidence in, and respect for, established Board election
procediwes cannot be promoted by permitting the kind of conduct involved herein to stand.
Election rules which are designed to guarantec Tree choice must be strictly enforead agatnst
material breaches in every case, or they may as well be abandoned,” Internationat Stamping
Cer, 97 NLRB 921 (1951) (internal quotations/citations omitted), In particular, the Board and
courts have held that closer scrutiny applies and new clections should be ordered when &
multitode of irregularitics are found, particularly in a close election. In Fresenfus LISA
Manufactaring, Inc,, 352 NLRB 679 (2008) the Board was confronted with an issue, similar to
that raised in LifeSource’s third objection, wherein the Board considersd the issuc of a board
agent who failed to secure “the ballots in & way fo assure against any tampering, mishandling, or
demage.” Following a hearing (which hearing was not even conducted in the instant case) the
hearing officer, similar to the Regional Director in the instant matter, “acknowledged that the
Board Agent’s handling of the ballet count did not comport with Board gnidelines. He
nongtheless found that these jrregularitics were not objectionable absent evidence that thoy
actually atfected the election results,” and called the objections “speculative,” 74, The Board,
however, disagreed. The Board began ity analysis by noting that it “goes ttlj greai lengths 1o
ensire that the manger in which an election was conducted raises no reasonable doubt as to the
faitness and validity of the election,” 14, (internal quotations/citations omitted). While noting
that there is nof a “per se rule that.. elections must be set aside following any procedural
irregulazity,” and that more than “niere speculative harm™ must be shown to overturn an election,
the Board “will set aside an election, however, if the irregularity is sufficient to raisc a
reasenable doubt as to (he fabmess and validity of the election.™ Y. (internal quotationsfeitations
omitted). The Board then held that the employer's ohiections relating to the fact that the “Board

agent did not secure the ballots against tampering or mishandling” were sufficient to put into
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question the cutcome of ihe election. The Board noted that its “eleetion procedures are destgned
to ensure boih pertes an opporiunity t menilor the conduct of the election, ballet count, and
determinative challenge procedure. Id. {internal quotations/citations omitted). The Board then
held that, *[wle find il unpecessary to pass on whether the irregularities in this election,
gonsldered separatsly or in various combinations, would warrant sefting aside the election.
Rather, reviewing all the facts in this case, we find that the cumulative effect of these
irregoluvities .., raises & reasonable doubt as to the faitmess and validity of the election. This is
especially so considering the closeness of the clection, where even one mistake in the
distribution or ¢ounting of the ballots could bave altered the election outcome.’™) {(internal
quotations/citations omitted). The Board therefore set aside the election, as it should in the case
of LifsScurce, and ordered a second election. This precedent should be viewed as controlling in

the instant proceeding.

In KSR Archer, fnc, 274 NLRB 335 (1Y83), the Board held that "[dluring a
representation election the Board must provide a laboratory in which an experiment can be
conducted, under conditions as nearly ideal az possible,” fd (internal quotations/citations
omiiled). The Board then convidered the fact that numerous irrepularitics had arisen during the
election, amd held thut, *.,. when viewed cumulatively (the irregularitics) created an atmosphere
... I which a fair clection could not be conducted.™ fd (internal citalions omitted), The Board
turther found that a new election should be held becanse not ouly were there multiple/cumulaiive
irregularities, but also because the election wps close, The Board held that the multitude of
imegmlarities coupled with the close cutcome warranted a new election and held that, “In these
circumstances, especially where the election resulls wete so close, we do not view the election as
reflecting the free choice of the emiployess.” Id See also, Cedars-Sinal Medical Center, 342
NLRE 396 {2004) 1. 21; NLRR v. Service American Corporation, 541 F.2d 191 {’F‘h Cir, 1988);

S EEERR . Ee R
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Trimm Assocfates, Inc. v. NLRB., 351 F.3d 99 (3d Cir. 2003); wherein the Board and Cirguit

courts have held that additional scrutiny must be applied to objections when the vote is ¢lose.

5. LifeSource excepts to the Regional Director's fallure fo order an
evidentiary learing, Not only should the muititude of serious, material election impropricties
that occurred warrant a new eleclion vn the record as it currently exists, but also it was an error
for the Regional Director to not, at the very least, hold an evidentiary heartng to determine the
veracity of his largely uncoroborated conclusions, This is particularly true here, where the
Regional Direclor admitted that best practices were not followed in regards to how the election
was conducted, no testimony was taken from any voters, the Board Agent, or the Union Observer
— despite a request from LifeSource to interview her, and the election result could be chanped
decided by a change of one vote, As such, LifeSource has clearly raised substantial and
material issues of fact io sﬁppnrt a prima facie showing of objectionable conduct and as such is
entitled under both Board and Circuit Court law to a hearing. Indeed, a “Regional Ditector is
required under the Board's rules to direct u heaving if the objecting party raises substantial and
material lssues of fact to supporl a prima facie showing of objectionable condnct.” MNLEB v.
Service American Corporation, 841 F.2d 191, 197 (7 Cir, 1988) (emphasts added). The Board
has similerly held that, “the Board's Rules and Reguiations make clear that ex parts
investigations are not to be used to resolve substantial and material factual issues particularly
where the factual issues turn on credibility, Rather, the rules specifically provide that & hearing

shall be conducted with respeet to those objestions or challenges which the Regional Director

3 The fact that LifeSource was unable to obtain 4 statement from the Union Observer, Board Apent,

or voters aiso weighs heavily in favor of ordering a hearing, See Trimm Associates, Inc. v, NLEB, 351
.34 99, 106 (3d Cir, 2003) (holding that the “inherent vonstraints on discovery™ prior to a hearing weight
heavily in favor of conducting o hearing when a party rnises substaatial issues that, if resolved fevorably,
would warrant setting aside the election) LifeSowce requested of the Union observer that she submit to
an interview concerning the election day events, it she declined.
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concludes raise substantial and materint factual issves.” FErie Coke & Chemical Company, 261
NLREB 23 (1982). Id, (emphasis added, internal quotationsfeitations omitted). As such, the
Board in Erie, supra, vequired that,"the resolution of these conflicts by the Regional Director
was improper and requircs that we remand this proceeding for a further hearing,” Jd. (internal

quotatiens/citations omitted),

Indeed, the Regional Director's conclusions in this cuse were drawn nearly
entirely by way of a very few ex parte interviews and without providing LifeSource the
epportunity for a hearing or a compulsory process to obtain evidence. This is impermissible not
only under the Board law cited above, but also undar the law of the Seventh Circnit, See NL.RB
v. Lovejoy Industries, inc,, 904 .24 397 (7" Cir. 1990) (*If the regional director thought he
could resolve disputes and draw inferences on the basis of ex purte interviews with a few of
Lovejoy's employees, without offering the employer either a hearing or compulsory process to
obtain evidence, he was misiaken ... the regional director mwst hold a heaving when the
employer presents facts sufficient to support a prima facle showing of objectionable conduct, that
I8, of misconduct sufficient to set aside the election under the substantive law of representational
elections.” Jd. at 399-400 (emphasis added, internal quetativns/citations omistcd). Moreover, a
party is not required to establish that its objections must be sustained before obtaining an
evidentiaty heating. Jd.  Indeed, “[tlhe whele purpose for the hearing is to inquirc into the
allegations to determine whether they ate meritorious; it meakes little sensc o expect the
employer to prove its case, especially without power of subpoena, to the Regional Divector
before & heating will be granted.” NLRB v, Service American Corporation, 841 ¥.2d 191, 197
(7" Cir. 1988 (quoting J-Wood/A Tapan Div,, 720 T.24 309, 315 (3d Cir. 1983)), See also Saint
Gobain Abrasives, Inc., 342 NLRB 434 (2004) (“The Regional Director’s finding ... was made
without & hearing. The result is that the employees are deprived, at least for now, of their

Seciiom 7 righis on the question of union representalion...we have no lack of trust in our

10 -
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Regiontal Director, Rather, we simply rely on the traditional vule that genuine factual issues
require a hearlog."), and Testing Service Corporation, 193 NLRE 332 (1971) (directing Reglon
13 to hold a hearing and holding that, ¥since a factmal question has been raised, we shall order
that a hearing be held ..."”) Because LifeSource has st forth numerous instances of objectionable
comduct, which, if brue, are mors than sufficient to set aside the election, it has clearly established
that not enly showld a new electlon be conducted, but, at the very least, a hearing must be held
before a valid Certification of Representative can issue. Such irregularities as set forth above
Include, inter afia, (i) the high possibility of employees making lists of those who have voted
with employees having knowledge of the same, (i) (he mystery regarding what the Board Agent
did with the ballots when she left the pelling lecation for approximately ten (10) minutes and (iii)
what occurred in the polling location when boih observers were absent two (2) times during the

election for a total of twenty (20} minules,

Further, the fact that the change of one vote would change the outcome of the
clection, coupied with the numerons irregularities and lack of evidence supporting the Regional
Director's Report on Objections, mandates that LifeSDurce at benst have the bencfit of a hearing,
Numerous courts have held that when an election is “close”, and it does not get any closer fhan
this election, that a hearing must be held even if only miner misconduct is alleged to have
oceured. “The necessity Tor 4 hearing is particularly great when an election is close, for under
such circumstances, even miner niscondizet eannot he summarily excused on the groond
that it could not have influenced the election.”  See Trirmm Assaciates, Inc. v. NLRB, 351 F.3d
99, 103-104 (3d Cir. 2003) (quating and citing, NLRE v. Bristol Spring Mig, Co., 579 F.2d 704,
707 (2d Cir, 1978) (emphasia added); NLRB v. Gooch Packing Co., 457 B.2d 361, 362 (5% Cir,
1972); and NLRB v. Valley Bakery, Inc., 1 B3d 769, 773 (9" Cir, 1993)) {(emphasis added),
Therefore, because the Regional Director noted that irregulurities occurred during the election,

but “summavily excused” them, without the benefit of teytimony from material witnesses, on the

11 -
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gronnd that it “conld not have influenced the election™ the Report on Objections of the Regional
Director must be overturied and a new election must be ordered, or, at the very deast, 4 hearing

i must be held before a valid Certification of Representative can issuc.

6, LifeSource excepts to the appropriateness of the Regional Director's
Order. Because of the numerous impropricties thal occurred in an clection where a change of
one vote changes the vutcome, and because LifeSource has presented at least a prima facie
showing that objectionable conduct occwired, the election should be set aside and 1 new election
should be ordered or, at the very least, a hearing must be conducted to permit LifeSource (o
prove its case and deterimine the veracity of the Regional Director's questionable findings and

conclusions.
Respectfully subnitted,

s/ Takn B, Lyncheski

John E. Lyncheski

Ronald . Andrykoviich

Ryan W, Coloabo

COHEN & GRIGSBY, P.C.

625 Liberty Avenue

Pittsburgh, Ponnsylvenia 19222-3152
(412) 297-4900

! Counsel for LifeSomuoce
Dated; May 21, 2012




. Mgt e lome s e, : RS .. A LTI VNP [P TP o Cone: GUDEGEL. L LEES RE. e ) Rl ;
— SERE LR AR LR R LA A IR L AR S e R e A TN R e o R R RN L R T
1

1756941_2.000

CERTIFICATE OF SERVICE

: The undersigned hereby certifies that a true and comect copy of
RESPONDENT'S EXCEHPTIONS TC REPORT ON OBJECTIONS OF REGIONAL

, DIRECTOR FOR REGION 13 has been served upon (he following via Federal Expross this 21%

a day of May, 2012, upen;

Logal 881, United Food and Commereinl Workers

: 10400 W, Higpins Rd,, Suite 500

: Rosemoat, IL. 60018-3712

Local 881, United Food and Cormmercial Workers

! ¢/0 Jonathan D). Karmel, Esq.

: The Karmel Law Firm

: 221 N. LaSalle St., Suite 1307

§ Chieago, IL 606011206

2

g/ Fofin E. Lynefiesfi
Johm E, Lyncheski
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UNITED STATES O AMERICA
BEEORE THE NATEHONAL LABOR RELATIONS BOARD

LIFESOURCE
Cases 13-RC-74793

and

LOCAL 881, UNITED FOOD AND
COMMERCIAL WORKERS

T e et et e v

EMPLOYER’S SUPPLEMENTAL EXCEPTIONS AND APPENDIX 1O
REPORT ON ORIECTIONS OF REGIONATL DIRECTOR FOR REGION 13

Pursnant to Section 102.69 of the Rules and Regulsiions of the Natonal Tabor
Relations Bowrd (“Board™), Employer, TiteSource (“LileSource™ or “Company™), by and
through its counsel, John L. Lynchesld, Ronald [. Andrykovitch, Ryan W, Colombe, and Cohen
& Grigsby, P.C., submils the following Supplemenial Excepiions snd Appendix 1o the Reporl on
Qyjections (*Report™ ol the Regional Direclor (o Region 13 ("Regional Director™) in the

above-captioned casc.

. LifeSource cxeopts 1o the Regional Dircetor’s tindings and conclusion as
to Lifchouree’s first objection wherein he coneludes, “there is ne evidence presented to sugpest
thal there were any irregularilies or the eleclion was otherwise comprised as o resull of the
unscaled ballot box thal was left with the Board Agent {while the obscrvers were permitied to
lcave the polling station twice for ten (10) minutes cach time). (Rep. 2)' Thiz conelusion is not
only mistaken, bul logically cammol be veached withoul o hearing involving testimony from the
Beard Agent, Observers for both partics and eligible voters. Indeed, Sawyer Lumber, LLC, 326
NLRB 1331 ({1998), the sole case cited by the Regional Director in support of his conclusion,

oceued after the parties had the benelil ol a hearing, Therelore, il 15 premature Tor the

1

References to the Regianal Director’s Report are indicatad as “(Rep. ).



17ofad1_2.Doo

Regional Dircetor in the instant case to conclude, without LifeScurce having the benefit of
subpoena or a hearing, that “no evidence” exists to suggest that the irregularities compromised
the result of the election and deprived employess of their freedom of choice withoul inlerlerence,
TFurther, because the Board Agenl, in conlraveniion of [orm NILRB-722, permitled both of the
observers 1o leave the room lor approximalely ten (10) minutes twice during the cleetion, while
teaving the ballot hox unsecured, 1t is unknown whether any voters came to vote during either of
the periods where both observers were abscnt, and, if so, whether they were tumed away or
pormitted to vote, [t is undisputed that at lenst one eligible voter did not cast a ballid. Further, it
is unknown if either party engaged in impermissible electioneening ul the polling both while the
ohservers were absent, The entire purpose of having ohscrvers was contravened. Notably, the
Repional Director’s Report on Objections makes no reference to form NIRR-722, which
requites thatl observers, inder alia, (1) “see thal each voler deposits the ballot in the ballot hox,”
and (23 “sce that cach voter leaves the voting arca inimcliately after depositing the ballat.”
Confrary to the Keport on Objeclions issued by the Regional Director, the required luboratory
conditions for an election (o procesd under were, ul (he very leasl, jeopardized by the Board
Agent permitting the obscrvers to leave the polling arca twice for a peried of ten (10) minutes
each time without securing the ballol box. As such, and as Turther explaived below, the Report
on Objections of the Regional Direclor should be overlurmed and a new clection be ordered, or,
al the vory least, a hearing must be held to determine the veracity of the Regional Director’s
aforementioned findings and conclusion regarding the effects of the Board Agenls aclions om
the outcome of this extremely close clection, See e.x. Marey Lunstead Designs. fne, 270 NLRI3
1163 (1984} (holding that Buard Agent’s commission of severnl devialjons [rom Board vules [or
conducting an clection interfered with the conduct of the clection and as such a new election was

ordered. ).
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2. LifeSource excepls o the Regional Threclor’s indings and conclusion
regarding LafeSource’s thivd objection whercin he concludes that “therc could not have been any
cffect on the clection™ despite the Board Apent leaving the room while failing o secure the
ballots, simply because: (1) “neither observer handled the ballols.” (2} “no one came into the
polling ares during the Board Agent’s shorl absence,” and (3) the “fally of ballets...did net
rellect uny diserepancy belween the number of ballots cast and the number of enmployees marked
of T on the voter cligibility list.™ {Rep, 4). Nong of these explanations support the conclusion that
“there could not have been any cffect on the election.” (Rep. 5). To the conlrary, as the
Repional Director’s Report on Objections points out, “it is better procedure 1or the Board Agent
10 relain custody ol the unmiked ballols al all tmes.™ The reagon (or this, which was not noted
al all in the Regionat Dircctor’s Report on Obyjections, is that, in cascs such as this, where no one
has any idea where the ballots are, there is a high likelihood of tampering or pereeived lumpering
with the ballols and inferference with (he emplovees’ free choce and Scetion 7 riglits.  For
example, the issue of “chain voting,” whergin m individual could have pre-marked o bullol and
coereed someone Lo lurn 10 in, would not be picked up by the Tuel thal the, “ally of ballots,. did
not refleet any discrepancy between the number of ballots cast and the mumber of employees
marked off on the voter eligibility list.” (IRep. 4). Conversely, such a finding supporis a theory
(hat chain voling possibly occurred, a5 no one enn gceount [or ihe whereabowls ol the ballots
during the time the Board Agent lefl the voling room without taking and sceuring the ballots.
Thus, the Resional Director’s statement that, “[rlegardless of the location of the unmurked
ballots, neither observer hundled any ballols, both observers vemained al the polling area tahie,
and no onc came in to the polling arca during the Board Agent’s short abscnec™ (Rep. 4) only
serves [0 conlirm that if the ballols lefl with the Board Agent, and the Agent inadveriently sel

onc down somewhere, the possibility of real or perecived chain voting cxists.”  Lhercfore,

2 : . .
The Rewional Direetor wlsg ermors as s Fetoal macter when he describes the Board Agent’s ten

- ORI -
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contrary (o the Mindings of the Regional Dircetor, the Board Agent's failure to retain cuslody of
the unmarked ballots at all times destroyed the required laboratory comditions by lailing 1o
maintain the required integrity of such ballots. Therefore, and as explained more Jully below, the
Report on Objections of the Regional Direcior should be overlurned and a new eleetion should
be uvrdered, or al the very least, a hearing must be held to determine the whereabouts of the
ballols during the Board Agent’s abscnee, angd whether or not any “chain voting™ or other
improprictics actually or could have oecurred in order to fully preserve the employees® Section 7
riglts, See e.x. fresening USd Momwfocturing, Ine, 352 NLRB 679 (2008), discussed infia,
wherein the Board ruled thal the Board Agenl’s mishandling of ballots necessitated a new

eleclion, particularly becansc the results of the clection were close.

3. LifeSource excepls to the Regional Director’s Mindings and conelusion to
LileSource’s secomd objection wherein he states that: (1) “the actions cngaged (in) by the Board
Agent a3 described by the employer were consistent with the provedure ouilined in the (NLRB)
Casehandling Manual, Parl Two, Representation Proceedings (for excelsior lists)”; and (2) that
leven assumning an eimployee did see the list of employees as the Employer asserts, there s no
gvidence suppesting thut flﬁs did, or eould have, compromised or inlevlered with the cleetion or
free expression ol the employees’ cholee” {Rep. 3-4),  Neither of the Repional Director’s
comelugions i supported by the facts of the case. lirst, the Repional Dirsctor quoled (rom {he
NLER’s Casehandling Manuyl, Tari Two, Representution Proceedings, Section 113212
Procedure (*NLRB manual™} at Cheeking lable to support his conelusion that the Board Agent

followed the proper procedure for handling the excelsior list. This seclion, as quoled by the

- ponfinped -

(10} minule abscnee, during which the whercabouts of the Rallots are unaccounted for, as a “shor
absence,” (Rep. 4). Suffice to suy that a Jot can happen (o baflots W ten {10) minules as it wonld only
lake someone sceonds to swap ballots, mark a vote on a ballot, or engage in any number of illicit actions
ihat have the effect of depriving the smmployees” of their [ree choice,
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Regional Dirgetor, states that, “At the checking table are a set of observers, who sit behind the
table, and a Board agent, who sits at one end. Before them is part of the voting list applicable lo
that table. The approaching voters should be asked to call out their names, last names fGrst, ag
they reach the table. They may also be asked for other idenlilying informalion, as necessary,
Once a voler's name has been located on the eligibility bst, all observers are satisfied as to the
voler's identily and ng one questions hisher voling status, cach obscrver at the checling table
should male a mark beside the name. Onee a voter has been identified and checked off, the
ohservers -- or one of them designated by the others -- should indicale this 1o the Board agent,
who will then hand a ballot to the voter.” Ilowever, nothing in the above-quoled passage [rom
the NT.RB manual supports the Regional Direcior’s conclusion that the Board Agent’s actions
“were consistent with the procedure outlined”™ in the NLREB manval. To the contrary, the NLER
manual, with good reason, does nol conlemplals volers eilher easily viewing, or studying the
excelsior hist, nor interacting with it, both of which happened in this case as the voters
approached the list, looked at it, and pointed out their names on the list. Second, the Regional
Director’s unfounded conelusion that such knowledge on ihe parl of the volers as 1o who had
valed “could not have” eompromiscd or interfored with the cleetion or frec expression of the
employees’ choice is not supporled by the undispuled icls. The *could nol have™ Rnding is
based on pure swrmise, For example, il employee A noticed thal employee B, €, and D had not
vet voted beeause he had studicd the execlsior list when he voted, he could casily go to employee
B, C, and ID and convince them, or coerce (hem, inle voling in ihe marmer he prelerred, or
simaply voling when they otherwise would have abstained. In such a close election, where the
tinal tally was 11-2 and the change of one “Yes™ vote to g “No™ vote could swing the election in
the other dircetion, cmployees being allowed to openly view the list of those who have and have
not vet voted is not o matter that can be dismissed by a simple unfounded statement that such

knowledge “had no cffeet” on the clection. Withow [urther evidence and a hearing thatl amounts
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o pure speculation. To the conlrary, ihe knowledge the voters were given access to by the way
the excelsior list was openly displayed by the Board Agent is analogous Lo allowing a voler or
party representative to keep a list of who has voted -~ an action explieitly prohibited by Board
precodent. See NLRDB Casehandling Manwal, § 113221 {prohibiling obscrvers from maldng lists
of those who have voled); Sound Refining, fr;r,:., 267 NLRB 1301 {1983) (*Contrary to the
Regional Direclor, we [ind thal Barber's Hatkeeping violated the Board’s prohibition against the
keeping ol any lisk,, . of cmployees who have or have not voted ) T'urther, the open presentiment
of the marked up excelsior list to all voters means that employees knew ihal lisls of those who
had and had not voted was likely kept. Emplovee knowledge thal a list ol volers may be kept by
an individual is likewise probibited by NLRB precedent. Sze Sound Reflning, supra (Mif it was
either a(fivmatively shown or could be inferred from the circumstances, that the employees knew
their names were being recorded’™ the election should be sel aside,™. Clearly then, and as
explained Murther below, the Report on Objections of the Reglonal Director should be overlurmed
and a new clection be ordered, or, al the very least, & hearing must be held 1o determine whether
or not permitting volers to maintain lisis by way ol the agont’s apen display of the marked up
excelsior list had, or could have had, an ¢ffect on the outcome of this extremely close election

andfor in any way may have interfered with the emplovees’ Section 7 righls.

4, LilgSource cxeepts to the Regional Director’s refusal 1o order a new
cloction, Duc to the multitude of irregularities that occurred during the election, and the

closeness of the election, the Regional Direclor should have ordered a new clection.

i‘irst, the Regional Director considered LifeSource’s objections in a vacuum and did not
comsider the eumulative effeet that the multitude of irrcpgularities which occurred during this
cleetion had on the voters. Rather, the Regional Director only congidered cach of LifeSource’s

oleciions one by one, Parlicularly glaning is the fact that the Regional Director did not make a
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determination on ibe cumulative cffeet of the multitnde of the irregularities, given that the
cleetion result would ehange by the swing of only one vote. While the Regional Direclor casty
off cach of LifcSource’s objections one by one as somehow being de mimimus, more 15 required,
Indeed, the Bomd bas held thal, “As such, the facl that there is no showing of aelual interference
with il frec chotee of any wotor, or that no objection was raised at the time of the election, is ol
no moment,  As this Board said .. confidenee in, and respect for, established Bourd eleciion
procedurcs cannot be promoted by pormitting the kind of conduct involved herein o stand.
Llecction rules which are designed to guarantee free choice must be siviclly enluorced against
material breaches in every case, or they may as well be abandoned,”™  Infernational Stamping
(o, 97 NLRB 921 (1951} (infernal gquotations/citations omitted), 1n particular, the Board and
courts have held that closer scrutiny applies and new elections should be ordered when g
multitude of Uregularities are found, particularly & close eleclion,  In Fresemiuy (84
Mamgacturing, Tne., 352 NLRB 679 (2008) the Board was confronted with an issue, similar to
that raised in LifeSource’s third objection, wherein the Board considered the issue of a board
agenl who failed (o secure “(he ballots tn g way Lo assure againsd any tampering, mishandling, or
damage.” lollowing a hearing {which hecaring was not even conducted in the instanl case) the
hearing officer, similar to the Regional Direclor in the instanl maller, “acknowledged that the
Board Agent’s handling ol the ballol count did nol comport wilh Board guoidelines.  [le
nonetheless found thal these irrcgularities weie not objcctionable absent evidence thal they
actually affected the election results,” and called the objections “speculalive,” f The Board,
however, disagresd. The Board began ils analysis by noting that it “gocs to great lenpths to
cnsure that the manner in which an election was conducted raises no reasonable doubt as 1o the
fairness and validily of the election.” Jd (intemal quotations/citations omitted).  While noting
thal there 13 net a “per se rale that., . clections must be sct aside following any procedural

irregularity,” and that more than “mere speculative himm™ must be shown o overlurn an cleetion,
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the Board “will sct aside an clection, however, if the irregularity is sufficient to raise a
reasonable doubt as to the faimess and validity of the election.” {4 {internal quotations/citations
omittcd). 'The Board then held that the emplover's objections relating (o the [act thal the “Board
apent did not secure the ballots against smpenng or mishandling™ were suflicient to put into
question the culeome ol the election. The Board noled thal its “clection procedutes are designed
o ensure hoth partics an opportunity o monitor the conduct of the clection, ballot count, and
determinative challenge procedure. fd. (internal quotations/citations omitled). The Board then
held that, *[wle find it urmecessary (o pass on whether the drregularities in ilns clection,
considered separolely or W various combinations, would warrant setting aside the clection.
Rather, roviewing all the facts in this easc, we find that the cumulative effect of these
irrepularities ... raises & reasonable doubt as to the faimess and validity ol (he election, This is
especially so considering ihe closeness ol (he eleclion, where even ane mistake in the
distribution or counting of the ballots could have altered the election outcome.™) (internal
quotations/citations omiited), The Bosrd therefove sel nside the election, as i should in the casc
of LileSource, and ordered 4 second election, This precedent should be viewed as controlling in

the instant proceeding,

In #IR Archer, Inc, 274 NLRB 335 (1985, the Board held that “[d]uring a
representation election the Board must provide a laboratory in which an experimenl cim be
conducted, wunder condibions as nearly ideal as possible™ & (internal quotations/citations
amittedy, The Board then considercd the fact that numerous irregularities had arisen duxing the
electicn, and held that, *... when viewed cumulatively ((he irmegularities) oreated an almosphere
... in which a fair clection conld not be conducted.” /4 (intcrnal citations omitted). The Board
[urther found that a new election should be held because not only were there mulliplefeumulative
irrcgularitics, but also becansc the clection was close, The Board held that the nmltitucde of

Irregularitics coupled with the closs oulcome waranled a new election and hald thal, “In these
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circumsiances, especially where the election resulls were so close, we do not view the election as
reflecting the free choice of the employees.” fd See alse. Cedars-Stnat Medical Center, 342
NLED 396 (2004 n. 21, NLAR v. Service American Corporation, 841 F.2d 191 (Tm Cir, 1988);
Trimm Associates, fne. v NLRB., 351 F.3d 99 (3d Cir. 2003); wherein the Bouard and Cireuit

courts have held that addiioual seruliny must be applied (o olyections when the vole is closc,

5, LifcSource cxeepts to the Regional Dirceter’s failure te crder an
evidentiary hearing. Not only should the multitude of serious, material election improprietiss
thal ocemred warrant @ new eleciion on the record as i currently existy, bul also il was an crror
for ihe Regional Direclor 1o nod, al the very lenst, hold an evidentiary hearing to defermine the
veracity of his larpely uncorroborated conclusions. ‘'This is particularly true here, where the
Regional Direclor admitied (hal best practices wers nol followed in regards to how ihe election
was cottducted, no testimony was talken from any voters, the Board Agent, or the Union Observer
- despike a request from LileSource o imlerview her, and the eleclion resull could be changed
decided by a change of ane vote,”  As such, LifeSource hag clearly raised substantial and
material issues of Taet to support a prima Tacie showing of objectionable conduet and as such is
entitled under both Board and Circuit Court [aw to a hearing. Indeed, a *Regional Direclor is
required under the Board®s rules to direcl » hearing il the objecling party raises substantial and
material 1ssucs of fact to suppoirt a prima facie showing of objectionahle conduct™ NLRE v
Service American Corporation, 841 F.2d4 191, 197 (Tﬂ’ Cir. 1288) (emphasis added). The Board
bag sinilarly held that, “thc Board’s Rules and Regulations make clear that ex parte

investieations arc not to be uscd to resolve substantial and material factual issues particularly

* The fact that LifeSoyree was unable to obtain g statement from the Union Observer, Board Agent,

or voters also weighs heavily in faver of ordering a hearing, See rimm dssociates, e v NLRE, 351
F.3d 99, 106 (3d Cir, 2003} (holding that the “inherent constraints on discovery™ priar to a hearing weight
heavily in avor of conducling a hearing when a parly raises subslanlial issucs that, il resolved Favorahly,
would warrant setting aside the election.} 1ifeSource requeated of the Union ohserver that she submit o
1 inlerview concening Lhe elecion day evenls, bul she deciined,
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where the factual issues turn on credibility, Rather, the rules specifieally provide that a hearing
shall be conducted with respect to those objections or challenges which the Regional Threclor
concludes raise substantial and material factual issves.” Erfe Coke & Chemical Comparny, 261
NTRB 25 {1982). K. {emphasis added, inlemal quolalions/cilations omitted).  As sueh, the
Board in Erie, supra, required that,"the resolution of these conflicts by the Regional Direclor
was improper and requircs that we reinand this proceeding for a further hearing.” Jd {inlernul

quotations/citations omitted?.

Tndeed, the Regional Direcloyr’s comelugions in this casc were drawn nearly
entirely by way of a very fow cx parte imtervicws and without providing LifeSource the
opportunity for a hearing or a compulsory process to oblain evidence. This is impemnigsible not
only under the Board Taw cited above, but alzo under the law of the Seventh Circuit. See NLRE
v. Lovejoy Indusiies, fne., 904 11.2d 397 (7% Cir. 1990) (“If the regional direcior (hought he
could resolve dispules and draw inferences on the basis of ex parte intorviews with a few of
Lovejoy’s cmployees, without offering the cmployer cither a hearing or compulsery process o
obtain evidence, he was mistaken ... the regional director must hold a hearing when the
enployer presents facls sulTicient to support a prima facic showing of ebjectionable conduet, that
iz, of misconduct sufficient to set aside the clection under the substantive law of vepresenlalional
clections.” fid at 399-400 (emphasis addad, internal quolations/citaiions omitied). Moreover, a
parly I3 not required (o establish thal its objections must be sustained before obtaining an
cvidentiary hearing, 74 Indeed, “[tlhe whole purpose for the hearing is 1o inguire info (he
allegutions to delermine whether they are merlloricus; it makes lillle sense to cxpect the
emplover to prove its casc, cspecially without power of subpoena, to the Regional Director
before a hearing will be granted.” NLRB v, Service dmerican Corporafion, 841 F2d 191, 197
{7 Cir. 1988) {quoling .J-WonodiAd Tapun Div., 720 F.24 309, 315 (3d Cir. 1983)). Sec also Saint

Gobain Abrasives, nc., 342 NLREEB 434 (2004) (*The Regional Direclor’s linding ... was mado

- 1G-
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without & hearing. The resuli is thal the employees are deprived, al least for now, of their
Seclion 7 rights on the question of union representation...we have no lack of trust in our
Regional Diveetor, Rather, we simply rely on the traditional rle that genuine factual issues
require a heacing.™; and Testing Service Corporation, 193 NLRD 332 (1571 (direcling Region
13 to hold & hearing and bholding that, “since a helual guestion bas been ratsed, we shall order
that @ hearing be held .. ") Because LileSource has set forth numerons instances of objeetionable
conduet, which, if' truc, are maore than sutficicnt to scf aside the election, it has clearly established
that not only should a new election be conducted, but, at the very least, a hearing musl be held
- hefore a valid Certification of Representative can issue. Such DOregularities as sel lorth above
include, #fer alia, (1) he high possibility of emplovees making lists of those who have voted
with employvees having knowledge of the same, (it) the mystery regarding what the Board Agent
did with the ballots when she left the polling location for approximately ten (10) minules and (i}
whal oceurred in the polling location when both observers were absent two (2) times during the

clection for a total of twenty (20) minutes.

Further, (he Tact thatl the change of one vole would change the outcome of the
clection, coupled with the numerous lirepularities and lack of evidence supporling the Regional
Drrector’s Report on Objeetions, mandates that LifeSource at least have the benefit of a hearing,
Nurmerous courls have held that when an clection is “close®, and it does not get any closer than
this clection, that 4 hearing must be held even if only minor misconduct is alleged 1o have
pecured, “The necessily Jor a hearing 1s purlicularly greal when an election is close, for under
such circuimstances, even minor misconduct cannot be summarily excused on the ground
that it could not have influenced the election,”®  See Tringn Avsociaies, Inc v, NLRB 351 F.3d
09, 103-104 (3d Cir. 2003) (quoting and citing, NLRS v. Bristol Spring Mz Ce., 573 F.2d 704,
707 (2d Cir, 1978) (emphasis added): NLRE v, Gooch Packing Co., 457 F.2d 361, 362 (5™ Cir,

L2y, and NLRE v, Falley Bokery, Inc., 1 T.3d 769, 773 (E}”' {Cir. 1993)) {emphasis added).

).
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Therelore, becuuse the Regional Director noted that irrcgularitics occurred during the election,
bul “surmmarily exeused” them, without the benefit of testimony from material withesses, on the
ground that it “could not have influcneed the election” the Keport on Objections of the Regional
Dircotor must be overturned and a new election must be ordered, or, al the very lsusl, a hearing

must be held belore a valid Cerlilicalion of Representative can issuc.

&, LifeSouwes cxeepts to the appropriatenecss of the Regional Director’s
Order. Because of the numerous improprictics that occurred in an eleclion where a change ol
one vote changes the outcome, and becuuse LileSouwrce has presented at least a prima facic
showing thal objectionable conduet aecurred, the clection should he set aside and a new election
should he ordercd or, at the very least, a hearing must be conducted to permit TileRouwrce o
prove its case and delermine the veracily ol the Regional Direclor’s questionable findings and

conclusions,
Respectildly submilied,

s/ Jofin E, Lyncheski

John L Lyncheski

Ronald [ Andrykovitch

Ryan W, Colombo

COIIEN & GRIGSRY, P.C,

625 Liberly Avenue

Pillsburgh, Penngylvania 15222-3132
(412 257-4900

Counsel for LifeSource

Dated: Muy 21,2012

-12 .-
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CERTIFTCATE OF SERVICT

The undersigned hereby certifies that a true and correct copy of EMPLOYER'S
SUPPT.EMENTAT, FXCEPTIONS AND APPENTHX TO REPORT ON OBIECTIONS OQF
REGIONAL DIRFCTOR FOR REGION 13 has been served upon the Tollowing via Federal

Hxpress this 21% day of May, 2012, upon:

Lowal 881, Unifed Food and Comumnercial Workers
10400 W, Iligging Rd., Suite 500
Rosemant, 1L 60018-3712

Tocal 881, United Food and Commereial Workers
¢/o Jonathan I3, IKarmel, Tisg.

The Karme! Law I'irm

221 N, LaSalle 5t., Suitz 1307

Chicago, IL 64601-1206

s/ Jofin &, Lynchieski
Tohn E. Tyneheski




AMENDED CERTIFICAT): OF SERYICE

The undersigned hereby certities that a true and corvect copy of EMPLOYER'S
SUPPLEMENTAL DXCLPPTIONS AND APPENDIX TO REPORT ON OBJECTIONS OF
REGIONAL IHRECTOR FOR REGION 13 has been served upon the following via Pederal

lixpress this 21™ day of May, 2012, upon:

Locul 881, United Food gnd Commercial Workery
F0400 W. Hipgins Rd., Suite 500
Rosemoent, TL 600183712

Local 821, United Food and Commercial Worloery
¢fo Jomathan 13, Karmel, Iisg.

The Karmel Law Firm

221 M. LaRalle 5t., Sutte 1307

Chicago, IL 60601-1206

And served upon the following via electronic mail this 22" day of May, 2012,

LIP30
Peter Song {hr
Mational Labor Relations Board, Regional Director, Region 13
Peter.Ohr@nlrh. oy

Evan Foocik
MNaliomat Labor Relaiions Bogrgd, Field Bxamingr
Ryan. Fencik @ nieb. pov

s/S ol B Lyncfiesky
John E. Lyncheski
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UAITED FODD amo COMMEADIAL WERKERE (NTERNATIONAL UHION
Toda ¥ NIBGINT A0y SUITE B34 ¢ AUSEMONT, JELINOIE A1 0207
Phsmre FMTHM-3004 [ Fax [O4TFTHI-FE0E ¢ witw o and8ETUR TN erp

October 3, 2012

bir. Marp Bertmean
LifeSource

5505 Poarl Streat
Roseront, Il 60018

Dear Mr, Bartman:

As you know, Local 881 UFCW won the representation election in case 13-RC-074795.

We are demanding that you bargain with us concerning your employess within the
establlshed unit.

I would suggest the following dates to meet with you:

October 29, 2012 November 3, 2012
Oetober 31, 2012 November 6, 2012

Please comtact me at the union office at (847) 294-5064 ext. 364, so that we may select a
mutually agreeable time and place.

Looking forward to hearing from you scon,

Sincﬂre%

Jeff Jayko
Director of Collective Bargaining
Loval 881 UFCW
I:gis
co;  Brad Powell
Harry Grow

SENT VIA CERTIFIED MAIL - #7007 0220 0000 9331 1377
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OLIFESOURCE

Chicagoland’s Biood Conter

October 15,2012

Jeff Jayko, Director of Collective Bargaining
Local 881 UFCW

10400 W, Higging Road, suite 500
Rosemont, IL, 60018-3705

Re: LifeSowree
Bear Mr, Jayke:

We are in receipt of your October 3, 2012 letter in which you demand to schedule
dates for bargaining.

It is LifeSource’s position that the unlon certification is not vald for the reasons
made ¢lear in its objections to the conduct of the NLRB election. Therefore we decline your
invitation to schedule bargaining,

Bincerely,
Diane Merkt
Vice President of Admindstration and
Chief Compliance Officer
E5GE Paar Strest | Hosaront, L 00185317 -
wurw lfascdreasry | LETHLIFESOURCE | 18716453708 I TXM.
1?‘9‘[3435.1!1 Tha lasnwny ka

Ahnalclun Kediig™
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Chieageland’s Blood Center

October 15, 2012

Jeff Jayko, Direotor of Collective Bargalning
Local 881 UFCW

10400 W, Higging Roed, suite 500
Rosemont, 1L, 600183705

Ret  LifeSource
Dear Mr, Jayke:

We are inrecsipt of your October 3, 2012 [etter in which you demand to scheduls
dates for bargaining. ’

Tt is LifeSoyrce's position that the univn certificaiion is not valid for the reesons
made clgar in its_okjections to the conduct of the NLRE election. Therefore we decline your

invitation to sehirdule basgaining,
Sincersly,
. Lﬁﬁﬂw l(nﬂd@’
Diemo Merkt
4 Yico President of Adminisiration and
Chief Compliance Qfficer
F u! ¥ C::;
eeioriiyg (i Reotnet Vs ERIILA ITXM

TPPOA30. 1Y e inhicle



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BEOARD

LIFESOURCE

Charged Barty

and Case 13-CA-091617

LOCAL 881, UNITED FOOD AND
COMMERCIAL WORKERS

Charging Party

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

I, the undersigned emplayes of the National Labor Relations Board, state under oath that on
October 19, 2012, I served the above-entitled documeni(s) by post-paid regular mail upon the
following petsons, addressed to them at the following addresses:

MARC BERTMAN
LIFESOURCE

5505 PEARL 5T

DES PLAINES, IL 60018-5317

October 19, 2012

Date Name

Signature
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Ronnld J. Andrylovich . ~maily pandrybovilebgoealienTny.gom
IHFeat DHRl 4 12-297-4%50 Blvoey Pas 412-209-1847

Movember 1, 2012
Fited Electronicaily

Ryun Tencik, Field Examiner
Mational Labor Telations Doard
Repgion 13

200 South LaSalle Street, Suitc 900
Chicagno, 1T, 60604-5208

R LileSouree; NLRB Case 13-CA-091617
Dear Wr, Feneik:

At your reguest, 1his leller is subenitted in response to the unfair labor practice
charge {iled by (he Thited Food and Commercial Workers Union, Local 881 ("Unton™} in the
above-captioned maller, The charge alleges violations of Sections 8ak 1) and (5) of the
MNational Labor Relations Acl (*Acl™) since on or about October 15, 2012, Mare specifically,
it is alleged that LifeSaonrce (or the “Limplover”) has reluged {o bargain with (he Union, The
Union contends thal “by letler daled October 15, 2012, the Fmployer has unlwwtully refuse:d
lo bargain with the Uinio. See attached Exhibit A7 However, Exhibil A is not 2
communication from LifeSource to the Undon, bul salber (he Decision und Cerlification of
Roprescntative issueld by the Nalional Tabor Relations Booard (“Board"” or *NIRBE™ on
September 19, 2012 Naonetheless, LifeSource has infored fhe Union thal it cannot bargain
with It becavse the Union cerlilication 1s imyalid,

Muetun] Buckeround

O March 30, 2012, a represontation election was held on LifeSonree’s
premises lor the pumposes ol delermining whelher the emplovees in the petitioned-for
bargaining wnit wished to be representod by the Union, The ouicome ol the election was
determined by one (1) vote as 1he employees allegedly voted in favor of Union represenialion
by a count af 11-9, A single vete would have changed the outcome of the cleciion.

While # close vole in and of itsell’ is net grounds 1o sel aside an election, a
whole host of precedural irregulacilics ocowred during this election that robbed the
viplovoes ol beir vight o have a free and uncoerced opportunity to deternine whether they
wished 1o he represented by the Union. Such procedural ireepgularities included, infer afia: (1)
the assigned Doard Agent permiiting the Observers to leave the voting place without first
securing or teping the ballet box; (2} the Board Agent leaving the voling place hersell withou!
seeuring the ballots, resulting in the whereabouts of the kallets during her absence being
vilknown, and (3) the Board Agent allowing voters lo view and interact swith the Excelsior
list, thereby wllowing sveryane to see who had and had not voted.

1802e02_1.06s Libarty Avenve o Pircshuegh, PA 15az-pg ¢ Wein mzagragoo « Fax qraaog.obr
www,.cohenlaw.com
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Ryan Fencik, Field Examiner
Mational Labor Relations Board
Poge - 2 -

MNovenber 1, 2052

Because such uctions and Inaclions ol e Board Apcnt violated, frnier affa, the
NLRDB's (1) Casehandling Manual, Part 2, Representation neaceedings, (1) Form-722) and (i}
extublished precedent, [ileSource Dled Objections to Conduct Afleeting the Results of the
Ciccilon on April 6, 20173,

On by ¥, 2012 Reglonal Direcior Peler 3ueg Glu reaghed the conchusion that
a Certification of Represeniative should issue desnile his agresment that the alorgroentinned
rregulirilies occurred, withoul any corroboraiing evidence or a heoving, bacause of his lepally
nadecuate and ansuppareed conclusory linding hat the Drepgesarities had no zfTeel on the
aloglion,

Tecause the Repiomal Director’s declsion to nol canduet spsther election or (o
lld & hewving is contrary 1o well-establisbed Board and Cireuil Court luve, LileSaurce Jiied
Exceplions lo the Regiony! Direcior’s report on May 21, 202,

On September 19, 2612, the NLRB, withoul any analysis explanation, simply
gdopled the Regicnal Divecter's findings and recomimendations and held that a Certihication
ol Raprescntalive shockd ssue,

I confrast o e decision of the Regional Thrector, and its adoption by the
NLIN, stands a long line of Board and Circuit Cowt decizions supporting the ¢lear
proposition that, al (he bare i, & Taciual hearing oiust be held whe, as in (his case, the
irregularities raise subseancial and material Toctual issues regarding the validity of the election.
See 2, John B, Higains, Ir, $he Daveloping Lobor Law, no 28530 {600 ed. 20023 (.. .a hearing
musl be held where ke objections or chaldenges ‘raise substantal and mawral Taeiual
Is8aes. ™y see afva, ML e Loevefay fndestcies, fne, 904 Fozd 397 (7th Cir, 19907 (helding
thal the Regional [Director wust holl & heeting when the employer presents trregularitics,
which, i€ proven, are sulleient 1o set zside the eleclion under the subsianlive law of
representative eleclions),

Legal Arcument

The Regional Dircetor, while svoperly Heding that clection lrogularities
pxisied, commitled an error of law by not ordering a second election or al least holding a
nearing o determine the effect of the irregularitics on tne laboratory conditions of the initial
clegticn, Rather than erder another election ar hearing, the Repional Dircetor micrely found,
iy whelly conclusory lushion, that the irregularities had ne effect on the election, Such is not
the standard used by the Bowrd or Courts in detetnining when a new cleetion or hearing
should be held.  Rather, “[]oe purpose of the seorel ballol gleclion is io provide the
cimployees a free and uncovrced opporiunity Lo select or rejest o hargsining represenisfive,
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Ryan Fenoik, Field Examine
rational Labor Belations Board
Pape -3 -

Movember 1, 2012

Thus, candugt By the cplayer, the unions, Bowrd Agents, o oulsiders thal ceours any tims
acder U Filing ol the representalion petitien and that ¢reaieds) an Sulmosphece incompalible
wiln [reedom ol cholee” invalidates the clection™  fe at p, 2848 {emphasis added/citations
creilled), Forlher, such conduct Sy be objsetionabls even thongl ©§ daws oot constilule an
untiiy labor nractice ... Lhe relevant inguiry is whether the conduet *reasonably tended to have'
i teaersive silovt’ such that i wes Clikely o impair their [onployees’| Freedum of choiee,™
fel. gl 2850,

[wdeed, the Repionsl Director himselt Found that electoral  brregularities
cxisted.  [n posinent park, s BEenort on Objections states; (1) *The evideaee . does show
thet both obaservers were allowed o leave the voting locatinn together on two oceasiony
cdiring the election ... [duriag soh eecasions in which e ehsorvers woere ubsent, the Bosid
Apent alieaved the ballot bex Lo remsin open;™ {2) “The evidenes L. shaows thoe during Lhe
cleclion the FExevlsior list was pleced 1 plain view Doetween the fwa abservers g:diing as rhe
desipnated veling table. Volers walled up o the lable and pointed out, and on, thelr nomes
on the Exeelsior lisl being used Ty the observers 1o mark employes sho had elresdy voted.™
(3) "The Poard Agent lett the roony with the ballol box (or onprestnztely 10 minotes, The
pheerver does nof recail i the Board Agent ook the unmarked bailots vwith her™ Therelore,
the Regions! Diveclor beld thel the Observers twies [efl the woting room wilile the Board
Apent permilied the veling session to contioue, the Board Agenl permitied volees 1 nol anly
vicw the Exeelsior 1is:, bul also inlezact with 11, and third, agreed dhat the swheveabouts of he
tallots during the time the Board Agent went on break iz unknown,  However, dispile the
presence of these (hree {3) grave electoral iccggularities, the Kegional Dhirgcior brosked them
all wsicle, seemingly withoul inlerviewing the loard Agent, Union Obsersver andfor eligible
vorers, dhd found that none of them, alone ar fogether, compronscd e outeome of Lhe
clectivn, As will b shown, such conclusion cannnt logieally be resched without a hearing
invelving tegtimaony Fom the refevant pacties velved In eacle meident

With respect to e incident involving the observers twiee teaving the polling
gintian, (he Regional Direcior coneluded, “there s no evidence presentod o suagest that these
wers any isregularities or the election waos othtrwise compronyised =5 a vesull o the wnsealad
ballon box thal way lell with the Board Agend”™ (While the Observers were permitted o leave
the polling station twice for ten (107 winuwies cach te) (Rep. 2}' This cooclusion 18 1ot
only mistaken, bul logically cannot be rexcled withoul a lgaring Invelving Lestimony from
the Baard Agent, Observers (or bolh pacties and ¢ligible voters,  Indeed, Somuver Lumber,
LAC 326 NG 1337 (1998), the sole case ¢itod by e Reglounal Direclor in suppoct ol his
conelusion, oceurred after the parties had e benefil of v hearing,  Further, as Lhe Region:.
Hrector's devizsion admits, Sawver Lanber anly applics to upheld clections in which election

Refierences 1011 Reajonal ivetor's Report are indicated as “(Rep. _ )"



cohen&grigshy

Byan Fencik, Fisld Examiner
Mutional Labor Relations Board
Page - 4 -

Movember t, 2012

precedures are rob strictly followed when thicre s no reason to dould the validity ol the
elections themselves,  Here, particularly without the benefit of a heasico, there s an
abundance of reasons to doubt the velidity ol the election where Lhe resull wis changed by »
merg ong (17 vale, Thereforg, i4is promatare Tor the Regional DHrector n the instant ¢ase o
conclude, without LiteSource having the heneiit ol subpeern or a hearing, thal “no evidence”
exists to suggest [hat the irregularities compromissd the resull vl the eleciion and deprived
emplovees of their frecdom of choies withoul inlerference, Further, beeause the Board Apent,
in contravention ol fomm NTRI-722, permitted beth of the Observers o teave the reom fur
approximately ten (10) minutes Lwice during Lhe clecion, while legving the ballol hox
unsecured, 1t Is un<nown wheller any velers came to vote during either of the periads where
both Obgervers were shsent, and, if so, whether they were turned away or permiiled o vole.
It iz undisputed ther o least one eligible vater did not cast a ballot, Feriher, i {e unknown if
either parry engaged in impennizsible electioncering at the polling both while the Observers
were absent. The entive purpoge ol baving Observers was contraveued,  Motably, the
Repinnal Pirector's Report on Objections makes no relerehee to Forne NLIRIZ-722, which
requires that Observers, dnfer afig, “see thal each vater deposita the ballai i the ballot bax,”
and “see thar each voler legves the voling area immediagely aller Jepositing the ballol.”
Contrary to the Report on Objoctions issued by the Reggionad [Heeclor, he required laboratory
conditions for an eleciion (o proceed under were, af the very least, jeopardized by the Board
Agenl permitling the Ohrervers to teave the polling ares twice [or g nesiod ol ten (14) minutes
each time without sceuring the bsilal boxo As such, and as further explained below, the
Report on Olyections of the Repional Direstor should be overlumed and a new eleclion be
ordered, or, at the very least, a besring must he held to determine the veracity of the Replonal
Director’s aforementioned lindings and conclusion reparding the cMeels of the Board Agenl's
actions on e outcome ol this extremcly close cleclion. See Harey fanstead esiors, v,
70 NLEE [ Lod (L9843} (helcing 1hael Board Agent's commission ot scveral deviations Iram
Bosrd rules [or condueiing an ciechon inlerlered with the conduct of the election and ns suzh
aonew election was erdorad).

Wit respect o the jsmue of the Excelsiar list being both in plain view of and
inlevacted with hy the voters, the Regional Director sgain bruashed such concerns aside, ciled
to an inapposite pertion of the Caschandling Manual, and, withoul any evidence {which could
have been adduced et v hearing) found that, “Telven assuming un employee did see the s of
employees as the Employer asgers, there 15 not evidense suppesting thal this did, or could
have, compromised or interfered wizth the elsaion ol lree cxpeession ol the employees®
choice,” The Repgional Drector’s conclusions hore are nol supported by e facés of the case,
aad cannol logically be made without the benelil ol g nearing, First, the Regional Director
guoted rou (he NLEE's Casehandling Manual, Parl Two, Representslion Proceedings,
section 13212 Procedvie (“NLRE Manoal™ at Cheeking Table o supparl his conelusion
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that the Tosrd Acent Fallowed the proper procedure for handling e FExcelsior Tist, This
saetivg, ouelyd by (he Revional Divector, steles hat:

Adthe ghecking tbie are a sel of abservers, who sil behind the (able,
and o Boasd Agent, who sits ol one e, Before tham is part of the
viling Lst aplicable o thyt kible, The approaching voters should
e assed to cail out their names, last names Lirst, as ey reach the
table, They may also be asked for other identi(ying Inlormalion, as
necessary, Onee s voter's name has been logated on the eligibility
list, all observirs are salislied as lo the voler’s identity and no e
guestions histher voling stalusg, cach observer at the cheeking table
should make a mark beside the name. Quce a voter has been
identified and checked olf, (he observers -- or ene of Lthem
designatud by the others -- shauld indicate this to the Board Agent,
who will then hand a ballol o e voler, {emphasis added)

However, nathing in the above-yuated passage From the NLRB WMunual supporls the Regiongl
Director’s conclusion that the Hosrd Agenl’s aetions “were conzistenl with the pracedure
outlined™ in the Manual, To the contrary, the NLRE Manoal, with good reason, dees not
cenlemplate wolers easity wicwing the Lxeelsior list, studying the BExcelsiar Iist, nor
interacling wilh il, which happeraid in thiv case as the volors appraoached e 1ist, looked at it
and painted ous heir names on the bar,

Sucomd, the Repional Divecter™s unfounded vonclusion that such knowledge on
iha part of the voters ag to who haed voied “eowid nol have™ compromised or interfered with
the election or (ree expression of the emaiovess’ choice i3 not suppoited onky by ourg
surmise.  1"ar example, 1F empleyes A neticcd that coployee 3, O and D had oot yer voted
becavse he had stueied the Execlsior st when he voled, he eould easily go 1o emplovee T3, ©
and [ and convinge them, or coeree tham, into voting in the mannce he preferred, or sinply
vating when they otherwise would have abstalned, In zuch a close election, where Lhe final
tally was 11-9 and the chanpe of ane “ves” vole 0 2 *no® vote conld swing the election in the
ather direction, emplovees deing allowed 1o openly viow the list of those who have and T
not yet voied {8 nol a meiler that can be dismissed by & siiple unfounded statement that such
knowlndge “had no cfleel” on the eleclion.  Without further evidence and a hearing, such
comelusion amaounis Lo pure speculation. To the contrary, the knowleldye ke voters were
given necess o list of those who had voled and opportunily to womorize 1ne same by the
wiy the Exreclsior st was openly displayed by ihe Voard Agent is analogous o allowicg a
woler oroparly repraseniative o keep o list of who has voted -- an action explicitly prokibied
By Board precedent, See NLRID Mawcal, §11322.1 frohibiling observers from mnking Tists
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ai those wha lave votedd; Sowed Befiing, e, 267 NLEB 1301 {1983) ¢Conteary to the
Fegional Lrectar, we fingd thar Barber's [ist keeping winlaled the Board's prolibition against
fhe keeping of any list .. ol employees who have ar lueee net voled ™) The open display of the
marked-up Lxeelsior list 1o all voters means that empiovees kuesy that lists of those who had
and bad ool voled was Dkely kepl. Empleyes knowledge that 4 List ol voters may he Keat by
an individual s likewise prohibited by NLRB procodoent, See Soumd Befining, sapra (50071t
was cither allirmatively shown or could be iolerred Jome the cireomstances, ihat the
employees koew their nomies werg being recorded’ he eleetion slould be setasice™) (cilation:
omitted).  Clearly then, and as cxplained Turther below, the Report on Objections ol the
Regional Director anc the corresponding Decistan and Cortifiension of the NLRB shaull be
overtirned and a new clection be ordered, or, at the vory leasi, a heacing must be held 1o
delering whelher or nel permisling voters to maintain lists Ry oway of the Agonl's open
display of the marke:d vp Creelsior list had, or could have bod, i effect on the oufeome of
this extrenely ¢lose clection andfor in any way may heve ntevtored with the cmployvess’
section 7 rights.

Iirally, the Regional Divectors cotelusion 1l ballots which he admits were
raisging e seoaproximately o (10 minues while the Boosd Aoent went on break had no
elfieel on the eleelon is Tectually unsupporied.  First, whe Regional Director renched said
conciugion by onoling that (1} neither Obscrver handied ballors while the Board Apenl was
pols, (27 10 one came o1 the polling ares during the Bosrd Agent’s o {E0) minule abscnee
cnd (2 the aliy oF ballols did not reflect & diserepancy beiween the number of hallets cost and
the tumber of cmpleyecs marked off ou the voler cligibility list, Notably missing Bo the
Regional Direelor's ratienale is any evidence hal the ballels were not improperly murked
curing the approximately ton (103 minuies inowhich their sehicreagbonls wias onkoown, While
casling aaide, in comelusory manner, concarn aver migsing bullols, the TReriana] Dirscior did
acmir har, ¥t is better procedure for the Board Agenl 1o cotain custady of the mmarked
tallols ot all times™ The veasoen Goe s, whicls the Regiooal Director oemitred Dom hix Beoont
on Ohjeciions, iz thal, in cases such as this, where no one has eny idea where the hnllots ars,
rhere is & nigh Lkelhood of lamporing or poerccived tampering with the sullots snd
mletference with, the smployees™ lres choice and Section 7 rights, For example, Wy ssoe of
Pohpin voling,™ whercin an individual could have pre-marked a tallot and coerced someane 1o
s it dn, weuld net be pleked wp by the fae that the “ally of ballots L did ool seflect any
diseropancy between the number o1 ballots cast angd the number of employees marked ofF on
the voter eligibility Tist” (Rep A3 Conversely, sueh a finding supports a theory that chain
voting poysibly occurred, as no cne can aceount for the whercabouts of the ballots during the
Jime the Bourd Agent lell the voting room without taking and securing the dallots. Thus, the
Regional Direstor's statoment that, “ir]egacdless of the location of the unmarked sallots,
neither observer handled any ballots, hoth obscrvers rémained at the pelling area tabie, and no
one came in (0 the solling ares durng the Bosed Apent™s shor absones™ (Rep. 4) andy serves
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ta cordirm that i the balioly lelt wilh the Bosed Agent, and ihe Bosrd Agent inadvertently set
ong or mote ballots down somewhere, the possibilily of veal or peresived chain voling exists.

Thereior, conlrary Lo the findings of the Regional Directar, the Board Apcnt's
Failuri ta retain custody of the uunarkeed Ballos al all thimes desteoyed the required laboralory
colilions by fuiling to mainlain lhe required integrity of the ballots, As cxplained more fully
lclow, at & bare mwinimuorm, a hearing musl be held 1o determine the whercahools ol the ballots
during the Board Apgent's ahsence, and whether or uot any “chain voiing” or ethor
improprieties actally or eouid have occurred in order to fully preserve e employeey”
section 7 orights, See Fresenfiy USA Manufocturing. fne., 352 NLRTY 79 (2008), discussed
infra, wherein the Beavd ruled that the Board Agent’s mishandling of ballets necessitakad a
new clection, particularly hecause the results af the efedion were close,

A Hearing Musi be Held o Determine the Union Certification was Valid,

While the Replonal Thrector comsidered eacl irreunlarity one-by-one and cast
e weide (wronglyy as de minfmns, mare i3 required. Partiecarly, when alken together, the
cumbative effect ol the frregulacitics (s magnified, wiven that the election result wauld change
by the swing ol enly one (1) vote, The Doard tiselhas fwld thal, “As suel, the fact that (here
is no showing of actual interference with (e lree choice ¢ any wvoler, (s the Begional
Lircetor held LileSource must show, withoat 1he benefit ol a Fearing) or that no objection
was raized at the lime of the eleetion, iz of o menent , |eflection rules which gre designed
to gunrantee free chofee must be stricthy enfovecd against waterial breach in every case,
or they mauy us well be abandoned,”  fmeivicun! Siamping Clo, 97 NLRB 921 {193])
{emphasis added, irtomal guotations/citations emiled),  Further, the Board and Couels have
held thit eloser serutiny applies and new electiony (or even o Feaving) =hould e ordered/held
when o mulifhecle of dregularities exist in ¢ close clection, o Frenseniny US4
anufaeiaring, Tne, 352 NLRB 879 (2008), the Board wis conlrented with an issue, similar
woome in the mstant malter, where g Board Agenn Ziled o szeore Pthe altols g way Lo
assure apainst woy ampering, mishandbing, or derwge”  Pollowing a bearing, the hesring
olticer determiced hal the rregulazives resulls upon the election were “speculative.” (In the
inslenl maller, such a determination was ede without the benefit of & hearing,) However,
the Reard disagreed and hald Ciat 1 fgecs (o greal lengths to ensure that the manner in which
an election was conducled rsises no reasonaile doubt as to the fairncss and validivy of the
election,”™ g, The Honed concluded by holding that the fao the “Board agent did nol secure
the wllots against tampering or mishapdlivg™ was sufficient to put inte gquestion the oulcame
ol the election, [ (crphasis added, internal quotaticnsfeitations owmilted). Here, whers
iallots sre unaecountad for, both Observers were missing for & tolal of twenty (20) minutes,
aad volers wery allowed to study and inleract with the FExeelsiar list, there is more than e
required reasonable doubt as o whether the elzetion was conducted in & Fair and valid
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manner,  As such, Fremsepius shoold e viewed as conlrelling precedent in the instant
procesding sue a new election or heating must be held,

EFavtlher, the fact that the election was decided by one (1) vote warrnts siricler
seriliny ol (g breduarites. Nomerows Courls have held that when an elechon is "elase™ -
abl 1t daes nut g ony ¢oser Lhan this eleciion - a hearing must be held eves 1F orly miaoe
migcarduct 1y oalleged e have occwred,  Nunierous Cirewit Courg have held that e
noeessity Foroa leaving s particularly gresl when an election is close, Tor wnder such
clleumsiances, even miner misconduet cannot be summarily excused on the gronnd that
it could not have influenced the eleetion,” Sz Trimm Associarey, Teeo v NCRR, IS 1P 3

0O, 10310« (3¢ Cir 2003y (emphasis addedd (quoting and ciling: NLRE v fSeiiol Speng
M, Co., 579 F2d 104, 707 2d Cie, 199800 ALER v Gooek Packing Co,, 457 T.2d 361, 362
(5th Cir G BT and NLEE w Falley Bakery, fnc., | 173 768, 773 {Brh Cir, 1993, The Goard
has Hkewise held that close eleclions waranl sleict serufiny, particularly in the face of
numserons irregularities, In BAR Archer, fne. F80 WLEEB 335 (1985, the Board held that a
maltitude of irecoularities, coupled swwith the olose outeoime warrantod a new aloction.  In 2o
holiing, the Bosrd stared that, YIn these ciremmslances, especially where dhe ¢leclions regulls
wieg 50 glose, we do not view the eleclion as reflecting the firoe choice of the employees”
See alfso MLEE v Service Amevican Corporatlon, 841 F.2d 191 (Fth Clr, 1988} (heldimg thsl
Uil adelitionul seruting roust be applied Lo objections in close elections,)

vhen each of these taeters and the law i3 considercd, only one conclusion can
e reached: that the clection must be sel aside, or al the very least, a hesring must be held (o
doterming the weracily of the Regional irector’s and NLRTE's uncorrabamted conclisions,
Thiv is particulacly tue here -« whore the Eegional Director admitted that best practices wore
el ellowed in regard Lo the comduct of e glection, no testimnony was taken from any vorers,
Ui Goard Agent, or the Unicen Observer - despite a request from LifeSource to intorview her,
sll Lhe vlection resall could by chonged by a mere e (1) vote, Tl law i elear that o
“Regionsd Direclor s vequired ander (ke oard's rules to direct a [earing iF the chjecting
pacty raizes substantinl and moserial dssuzs ol facl o supaort o prdma Jicie showlng of
phjectionable conduet™ NLRE v Servies Americen Corporation, B4T T2 101 197 (th Cir,
198%Y (ermphazis added).  Fusthar, the Board has similacly held that “the Board’s Rueles and
Repulalions make clear that ev paete investigaiions see nol o be used 1o resolve subsiantivl
: The laet that LifeSaures wasz unable 1w oliain g swlemaent from the Union Cbsarver, Bowrd
Agoent or valers slso weighs heavily in favor of erdeving a heaving. See fidman . ['.'*.'.'Jr;.l'a'rfm'. e, v,
MLRE, 331 F.3ad 99, 106 (34 Cir 20037 fhelding that the “mlrent cansirainls an discovery™ prict 1608
henzing weigh heavily in Thvor of condoting a hearing when o pavly rises substantial issues b, U
reanlver] Faverably, worll wirriul selling aside 0w elestiont,. LifeSouecs requested al the Unian
(2bgerver that ghe sulimil (o an interview concerting e eleelion dny ovenls, bot she declined,
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and materal factoal isaues particularly where the Gctual Zssues turn an eredibility, Ralher,
the rules specifieally provide that a hearing shall e condueled with respenl o jhose
abjections or challenges which the Repional Director concludes ratse sulslantial and majerial
Gactual fssues frle Coke & Chenricn! Coniporpy, 207 NLREE 25 (1982) (emalinis nuddes,
quotationsfeilatiens amillad),

be ingtant malter 3s the epliome of o case that requires & new election or
hearing wngler relevant Board and Clreuin Court daw,  Here, the Regional Director’s
conclosions were drawn neacly enlirely, iF na! exclusively, by way of a very few ex parie
interviews and without providing LiteSaurce the oppoctunity for a hearing or a conpulsory
provess 1o oifain evideoce. Such resull is legally Improper under both the aferementioned
Doard law and Scventh Circuit precedent. See NLEEB v Lovefoy fadustries, Tne, 904 T.24 397
(Fth Cir, 1990y {“If" the regional director thought he could resolve disputes and draw
inferences an the hayis of ex parfe intcrvicws with a few of Lovejoy's employess, withour
offering the employer either a bearing or compulsury process 1o oblain evidencs, he wos
mistaken .. the regional director muost hold a hearing when the emploayer presents facts
suffieicnt to support a peima fucle showing of objectionable conduet, that {5, of
misconcduct sulficient to set aside (he vlzetion undar the substantive law of representations]
gloctions.” fd. al 399-400) {emphasis added, qualationsfeitaliony emitted). Moreover, a party
i onel reguired Looestablish that Bs chjeciions must be sustained betore obtaloing an
evidentiary hearing. fof. Rather, “[he whele purpose Lor the heaving is Lo ingquire nfo (he
allepalions o delermine whether ey are merilorious; H makes e sense fo expect the
s oyer 10 prove its case, especially without power ol subpocna, to the Regional Direclor
betirg a heatrng will be granted.” WNLRE « Serwice American Corporatiog, 841 F2d 191,197
CHEl Cie, 1988 Guoling J-Flaoddd Tapan Die,, 720 142 309, 315 (3d Clr, 15833, Sue afse
Seiine Goabaln Abrasives, Ine, 342 NLRE 434 (2004) ("The Regiona] Director’s finding ...
was made without a hearing, 'I'be vesalt is thal the einployees are deprived, at least Tor
now, of their Sectivn 7 rights on the quesiion of union representafion ... we have no lack
of trust in our Regional Direetor. Rather, we simply vely on the traditional rule that
genpine factusl issues veguire a hearing.”) (cmphasis added)) ang Testing Service
Corporation, 193 NILRLE 352 (1971) {directing Region 13 o hold a hearing and holding tha,
“since » factual question has been raised, we shall order that a learing be held . .")

Because [LifeSource has sot forth numerous insianees ol objeclionable
irregnlacitios, whicl, 11 troe, are morve than sufficient to set aside the eleciion, it has clearls
calablished Uad nod only should g new election be conducted, b, ae e very least, 4 hearing
must be held before a valid Cerification of Representative can issue. lrregulacilies such ss.
ffer alla, (1) the high possibility of employess making Bsiz of (hose whn Rave voled wilh
ernnloyees having knowledge of the same, 301 there anknown whereabouts o election bullis
when the Board Agent lefl the paliing location for approcimately ten (LOY minutes, and {3it)
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what ozcurred in the polling location when both Obscrvers were abaent twe {2) fimes during
the election Lo a il of twenly (20} minuies, cannat be simply brushed aside lyy ex pete
investigation and conclusory statements thal they had no effect on the clection. The Inw
upambiguously requires Lkatin sueh siluslions a new election be ordered or that o hesring be
treld,

The foregoing clearly demonstrates that the Certificution of Representative was
crronceusly issucd and, therefore, the wnfair labor practice charpe filed by the Union s
weithout merit and must be dismizzed.

Fleaze feel free to contact vs il we can provide any further information,

Sincerely,

Conew & Gricsoy, INC

W&MW

Ronald [, Andrylavitch
RWC
TB02A0E. vt
cer Mg, Diane Merkl
e Mary Ellea Biorkiman
Tohn F. Tynehesld, Esy,
Eyan W, Colombo, lisg,
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UNITED STATES OF AMERICA
BEFORE THE NATIQNAL LABOR RELATIONS BOARD
REGION 13

LIFESOURCE

and CASE 13-CA-916317

LOCAL 881, UNITED FOOD AND
COMMERCIAL WORKERS

COMPLAINT. AND NOTICE OF HEARING

Local 881, United Food and Copunercial Workers, herein called the Union, has
charged that Lifesource, herein called Regpondent, has been engaging in unfair jabor
practices as set forth in the National Labor Relations Act, 29 U.S.C. Section 157 et seq.
Based thercon the Acting General Counsel, by the undersighed, pursuant to Section 10(b)
of the Act and Seetion 102,15 of the Rules and Regulations of the National Labor
Relations Board, issues this Complaint and Notice of Hearing and elleges as follows:

[

The charge in this proceeding was filed by the Union on Qetober 18, 2012, and a
copy was served by regular mail on Respondent on Qctober 19, 2012,

II

(@) At all material times, Respondent, & not-for-profit coporation with an
office and plece of business in Rosemont, [llinois, herein valled Respondent’s facility,

has been engaged in the business of providing services related to whole and processed
blood products,

(b}  During the past calendar year, n representative period, Respondent, In
conducting its business operations described above In paragraph [3(a), purchesed and
recelved at its Rosemont, Tlllinois facility goods, products, materials, and services valued
in excess of $30,000 directly from points outside the State of Tllinois,



{c) At all matetial times, Respondent has been an emplover engaged in
commerce within the meaning of Section 2(2), (6), and (7) of the Act.

I

At all material times, the Union has been a labor organization within the meaning
of Section 2(5) of the Ast.

v

At all material times, the following individuals heid the positions sef forth
opposite their names and haye been supervisors of Respondent within the meaning of

Section 2(11) of the Act and agents of Respotident within the meaning of S8ection 2{13)
of the Act:

Diane Merkt Vioe President of Administration and Chief
Compliance Officer

vV

(a})  The following employees of Respondent, herein called the Unit, constitute

a wnit appropriate for the purposes of collective-bargaining within the meaning of Section
9(b) of the Act:

All full-time and regular part-time Account Managers
and Team Account Managers in the Recruitment
department employed by the Employer at ity facility
located at 5505 Pear] Street, Rosemont, Ilinois; bit -
excluding 2]l other employees, office clerical
smployees and guards, professional employees and
supervisors as defined in the Act.

(b)  On September 19, 2012, the Unjon was certified by the Board as the
exchusive collective-bargaining reprasentative of the Unit,

(e}  Atal] thmes since September 19, 2012, based on Section 9(a} of the Act,
the Union has been the exclusive collective-barpaining representative of the Unit,

YI

(&) OnOctober 3, 2012, the Unlon, by letter, requested that Respondent meet
to bargain collectively with tha Union as the exclusive collective-bargaining
representative of the Unlt,



(%  Since sbout October 13, 2012, Respondent has failed and refased to
recognize and bargain with the Union as the exclusive collective-bargaining
representaiive of the Unit,

(¢}  Respondent’s purpose in refusing to bargain is to test the certification the
Board issved in Case 13-RC-74795,

Il

By the conduct desgribed above In paragraph V1, Respondent has been failing and
refusing to bargein collectively and in good falth with the exclusive collective-bargaining
tepresentative of its employees in violation of Section 8(a)(1) and (5) of the Act, and
affecting commerce within the meaning of Section 2(6) and (7} of the Agt.

WHEREFORE, as part of the remedy for the unfair iabor practices zlleged in
paragraphs V] and VII, the Acting Genersl Counsel seeks an Order requiring Respondent
to bargein in good faith with the Union, on request for the pexiod required by Mar Jac
Poudiry Company, Inc,, 136 NLRB 785 (1962), as the recognized bargaining
repregentative in the appropriate unit, The Acting General Counsel seeks all other relief
a3 may be just and proper to remedy the unfair labor practices allaged.

LR T ¥

Respondent is notified that, pursuant to Sections 142,20 and 102,21 of the
Board’s Rules and Regulations, it must file an answer to the complaint, The siswer must
be received by this office on or before, Novomber 15, 2012, or postmarked on oy
before Novembor 14, 2012, Unless filed electronicelly in s pdf format, Respondent

should file an eriginal and four copies of the answer with this office and serve a copy of
the apswer on each of the other parties.

An anawer may also be filed eleotronically through the Agency’s webslte, To file

electronically, o to wwyw nlrh,gov, click on File Cnse Docments, enter the NLRB Case
Number, and follow the detailed instructions. The responsibilily for the receipt and

usability of the answer rests exclusively upon the sender, Unless notification on the
Agency’s website informs users that the Agency’s E-Filing system is officlally
determined to be i1 technical failure because it is unable to receive documents for a
continuous period of more than 2 hours after 12:00 noon (Bastern Time) on the due date
for filing, a failure to timely file the answer will not be excused on the basis that the
transmission could not be acoomplished because the Agency’s website was off-line or
unavaileble for some other reagon. The Board's Rules and Regulations require that an
answer be signed by counsel or non-attorney representativs for represented parties or by
the party if not represented. See Sectlon 102.21, If the answer being filed electronically is
& pdf document containing the required signature, no paper cupies of the document need
to be transmitted to the Regtonal Office. However, if the electronic version of an auswer
to & complaint is not a pdf file contaming the required signature, then the E-filing rules
require that such answer containing the required signature be submitted to the Regional



Office by traditional means within three (3} business days after the date of electronic
filing. '

Service of the answer on each of the other pertics must be accomplished in
conformance with the requirements of Szetion 102,114 of the Board's Rules and
Regulations, The answer may nof be filed by facsimile transmission. If no answer is filed
or if an answer is filed untimely, the Board may find, pursuant fo Motion for Default
Judgment, that the allagations in the complaint are trus,

N OF HE G

PLEASE TAKE NOTICE THAT, if necessary, on a date and ¢hne to be
determined at 209 South LaSalle Street, Chicago, Illinels, and on consecutive days
thereafter uniil concluded, a hearing will be conducted bafore an administrative law judge
of the Netional Labor Relations Board, At the hearing, Respondent and any other party to
this proveeding have the right to appear and present testimony regarding the aflepations
in this complaint. The procedures to be followed at the hearing are described in the
attached Form NLRB-4663, The procedure to request a postponement of the hearing is
deseribed in the aitached Form NLRB-4338,

Deated at Chicago, Illinois, this 1st day of November, 2012,

/s/ Peter Sung Ohr

Pater Sung Ohe, Reglonal Director
Wational Labor Relations Board
Region 13

209 South LaSalle Street, 9% Floor
Chicago, IL. 60804

Attachments

Booumand thehabear 31, 2012



. FORM NERB 4338
(6-50)
UNITED ETATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

NOTICE
Case 13-CA-091617

The issuance of the notice of formal hearing in this case does not mean that the smatter
cannot be disposed of by agreement of the partles, On the contrary, it is the policy of this office
to encourage voluntery adjustments. The examiner or attorney assigned to the case will be
pleased to receive and to act promptly upon your suggestions or comments to this end,

An agreement between the parties, approved by the Regiona! Director, would serve to
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at
the date, hour, and place indicated. Postponements will not be gramted unless good and
sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing, An original and two copies nust be filed with the
Regional Ditector when appropriate under 29 CFR 102.16(8) or with the Division of
Judges when appropriate under 29 CFR 102,15(b).

{2) Grounds must be set forth in defad;
{3) Altetnative dates for any rescheduled heaving must be givers

(4) The pesitions of all other parties must be ascertained in advance by the requesting
party and set forth in the request; and

(9} Copies must be stmultaneously served on all other parties (listed below), and that fact
must be noted on the request,

Except under the most extreme conditions, no request for postponement will be granted during
the three days immedistely preceding the date of hearing,

MARC BERTMAN
LIFESOURCE

5505 PEARL STREET

DES PLAINES, 1L, 60018-5317

RONALD . ANDRYKOVITCH, ESQ.
COHEN & GRIGSBY PC
625 LIBERTY AVE., 29TH FL
PITTSBURGH, PA 15222-3152

JONATHAN D). KARMEL

THE KARMEL LAW FIRM

221 N. LA BALLE STREET, SUITE 1307
CHICAGO, 11 606011206
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. LOCAL 881, UNITED FOOD AND
COMMERCIAL WORKERS
10400 W. HIGGINS ROAD
ROSEMONT, 1L 60013-3705



UNITED STATES OF AMERICA
BEFORE THE NATIONAL ALBOR RELATIONS BOARD
REGION 13

LIFESOURCE

and : Case 13-CA-091617

LOCAL 881, UNITED FOOD AND
COMMERCIAL WORKERS

AFTIDAVIT OF SERVICE OF: Complaint and Notice of Hearing (with i‘urms NLRB-
4338 and NLRE-4668 attached)

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say fhat
on Nevember 1, 2012 |, T served the above-entitled documents by certified mail, as noted below,
upon the following persons, addressed to them at the following addresses:

CERTIFIED MAIJL
MARC BERTMAN
LIFESCURCE
3305 PEARL STREET
DES PLAINES, IL 60018-5317

CERTIFIED MAIL
RONALD L ANDRYKOVITCIT, B3Q.
COHEN & GRIGSBY PC
025 LIBERTY AVE,, 29THFL
PITTSBURGH, A 15222-3152

CERTIFIEDMAIL
JONATHAN D, KARMEL
THE KARMEL LAW FIRM
221 N. LA SALLE STREET, SUITE (307
CHICAGO, IL 60601-1206



CERTIFIED MAIL
LOCAL 881, UNITED FOOD AND
COMMERCIAL WORKERS
10400 W, THGGINS ROAD
ROSEMONT, I, 60018-3705

Movember 1, 2012 - Denise Gatsoudis |

Late MNamne

- :
fsf Denise Gatzoudis ﬂ-""ﬂm L’M i

Signanure
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THGRAHE v ]

TNITED STATES OF AMERICA
Before The
NATIONAL LABOR RELATIONS BOARD
REGION 13

LIFESOURCE,

ani Case 13-CA-91617

LOCAL 8581, UNITED FOOIy AND
COMMERCIAL WORKIERS

e e

ANSWIEIR AND DEFENSES TO COMPLAINT AND NOTICE OF HEARING

And now comes LIFEDSOURCE (“Respondent™), by and theaugh itz attorneys,
Cohen & Grigsbhy, P.C., and files this Answer and Defenses to the Complaint and Nolice of

Hearing (“Complaint”™} in the above-captioned mailer as follows:
ANSWER

l. The averments of parapraph | of the Complaint are admitted in part. 13y
way of further response, the Respondent did not receive a copy of the charge until Octaber 23,

2012,

2. The averiments of parageaphs 2(a)-{c) of the Complaint are adinitted.

3. The averments of paragraph 3 of the Complaint constitute conclusions of

L Ly which no response is reguired.

4. ‘The averments of paragraph 4 of the Complaint are admitted.

5(a)  The averments of paragraph 5{a) constitule conclusions of law to which no

response is required.



5(by  The averments of parapraph 5(1} constitute conclusions of law to which
no eeaponse s required. [y way of further reaponse, a representative election held on March 30,
2002 in which the oulecome was decided by one (1) vole. Due Lo a variely ol irregularilics
including (i the high possibility ol cmployees making lists of those who have voted with
cmployvees having knowledpe of the zame, (i} the unknown whercabouts of election ballots
when the Board agent left the polling location for approximately ten (107 minutes, and (iii) the
Ioard agent permitting both observers to feave the pelling location two (2) times during the
electinn for a total of twenty (20) minutes, depriving [ifeSource of any information regarding
what ocourred at the pelling location during such times that occurred during the election, the
Respondent filed timely objections on April 6, 2012, Despite these grave irregularities. the
Regiomal Direclor overruled the objections withoul the benefil of conducting » hearing. In [acl,
the Reglonal Director's conchusion was reached almost exciusively by way of very few ex porfe
interviews. In response, the Respondent fled Exceptions o the Regional Direclor’s Findings.
However, the NLRB, withoul any analysis, simply adopted the decision of the Replonal Dircetor
and improperly issued the Cerlilicale of Representalive [or Case N, 13-RC-74793 on Seplember

19, 2012,

3e)  The averments of parapraph 5(e) constitute conclugions of law to which no
respense is requirad, To the extent a responsive pleading is required, the averments of paragraph

5S¢y are denied.

G6iay It iz admittecd that, on October 3, 20012 the Union sent a written
correspondence 1o the Respondent, which is w document (hat speaks for ttselll As such, no

further response to the averments of paragraph 6{2) is required.



6(b)  The averments of paragraph 6(b) arc admitted. By way of lorlher
response, the NLIZJ improperly issued the Certificate of Representative and the Respondent is

therelure under ne obligation to recognize and/or bargain with the Unien,

6icy  The avermenws of parmgraph 6Glcd are admilked, Moreover, the NLREB
impraperly issued the Certificate of Representative under existing applicable lepal precedent, By
way of further responge, Respondent hersin incorperates by reference s answer to paragraph

S(h),

7. The ayerments of paragraph 7 constitute conglusions of law o which no
response iz required. To the extent a responsive pleading s required, the averments of paragraph
T ure denied, By way of further response, Respondent hergin incorporates by reference its

Answer o paragraph 5{b).

A responsive pleading is not required to the WILHRELIORE paragraph on pape 3
of the Complaint. To the ¢xienl a responsive pleading is deemed necessary, Respondent denies
that the Acting Ceneral Counsel i entitled to any of the eelict praved Tor in the WHEREFORE

patagraph on pape 3 ol the Cumplaint,

DEFENSES

FIRST DEFENSL

The NLRIZ Certification 0 this case s invalid becavse of the numcrous
improprivites thay oceurred in an election whers g changs of one (1) vote changes the outcome,
Such improprieties included, infer afia, (i) the high possibility of employees making lists of those
who have voted with craployecs having knowledge of the same, (i) the unknown whereabouts of

election hallots when the Board agent left the polling location for approximately ten {10)



miputes, and (i) the Board agenl permilling both obscevers to leave the polling [ocation twao (2)
times during the election for a towl of wenty (20) minutes, depiiving VifeSource of any
informalion reparding what occurred at the polling location during such times.  As such,
LifeSource has peesented at least a prima facie showing that alyjectionable conduct occuered, and
the election should be set aside and a new election should be ordered ok, at the very least, a
hearing must be conducted to peemit LifeSource to prove its case and determine the propriety of

the MLRB's lssuance of a Certificate of Representative,

SECOND DEYENSE

The NLRB Cerlification in ihis ¢ase is invalid because the numercus election
irrcgularities and Unproprieties described in the Firgt Defense had a covrcive clleet on the

outeomme of the election, which was decided by 4 mere one (1) vole.

THIED DETENSE

The NIKR Certification in this case is invalid because the Regional Dieector did
not follow pertinent NLRB guldance practice, policy and procedures, as well as Board and

Federal Conrt precedent, in not ovdering a new election and/or not conduciing a hearing,

FOLRTH DEFENSE

The NLRI3 Certification in this case is invalid because the NLRB, wilthoul any
analysis, adopted the Regional Director's Report and (hus jssued the Certiticate of Representative
withoul providing LifeSource with a hearing to resolve important factual issues surrcunding the

numerous improprigties that plagued the eleclion.



WHEREFQRE, for the reasons set forth above, the Complaint should be
dismissed.

Reapecttully submitted,

£

Ronald I, Andrykoyitch
Johe L. Lyncheski
Ryan W, Colombo

COHEN & GRIGSBY, P.C.

623 Liberly Avenue

Pittshurgh, Pennsylvania 15222-3152
(412} 297-4900

Counse] for LileSouree

Daled; November 15, 2612
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CERTIFICATE OF SERVICL

The undersigned hereby cerlilios that a (rue and correct copy of the forcgoing
Answer and Delonges to Complaint and MNotice of IHearing has been served via Llectronic and

U5, first ¢lass mail, postage prepaid, this 13th day of November, 2002, upon:

Tonathan I, Karmel Esq.
Jonigikarme llawfiom.com.com
The Karmel Law Firm

220N, Lakalle St., Suite 13(7
Chicugo, TL 60601

Ronald I. Andrykovitch
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS ROARD
REGION 13

LIFESQURCE

and CASE 13-CA-91617

LOCAL 881, UNITED FOOD AND
COMMERCIAL WORKERS

COUNSEL FOR THE ACTING GENERAL COUNSEL’S
MOTION FOR SUMMARY JUDGMENT

Pursuant to Sections 102,24 and 102.50 of tho Rules and Regulations of the National
Labor Relations Board, Counsel for the Acling Geteral Counsel moves o {ransfer this case to
the Board and moves for s.l.unmmjfjudgment. Respondent Lifesourece has refused to bargain
with Local 881, United Food and Commercial Workers (the “Union™ in order to tost the Board's
recent certification of that Union as the exclusive collective bargaining reprasantaﬁve of
Respondent’s drivers. Thus, the case presents no genuine issues as to any material fact and the

Acting General Counsel is entitled to judgment as a matter of lav,
In support of Has Motion, Covnssl for the Acting Genersl Counsel states the following;

1. On February 17, 2012, in Case 13-RC-74795, (he Union filed 4 Petitien pursuant
to Bection 9{c) of the Act secking to represent all regular full-time and part-lime sales associates
employed by Respondent at 1ts Rosemont, [llinois facility. A copy of the Petition is atiached as

Extibit 1,



2. Pursnant to the parties” Stipulated Election Agreement, an eleciion was conducted
on March 30, 2012, The Tally of Ballots for the election showed 11 votes were cast for the
Union, 9 votes were cast against the Union, 1 void ballot and no challenged ballots, A copy of

the Tally of Ballots is attached as Exhibit 2,

3. On April 6, 2012, Respondent fited timely Objections to certain conduct that

oceurred during the period in which the election polls were opened.

4. On May 7, 2012, the Region issued a Report on Objections overruling
Respondent’s objections. No hearing was conducted. A copy of the Report on Objections and

ity attachments are attached as Exhibit 3.

5 On May 21, 2012, Respondent tiled exceptions to the Regional Director’s
determination and supplemented its exceptions also on said date. Coples of Respondent’s

exceptions and its supplemental exceptions are attached as Exhibits 4 and 5,

&. O Sepletnber 19, 2012, the Board issued a Decision and Certification of
Representative, adopting the Regional Direetor’s findings and recommendations, and certifying
the Union as the exclusive collective bargaining representative of the employees in the following
appropriate Lo

All full-time and regular part-time Account Managers and Team Account

Managers in the Recruitment department employed by the Emplover at its

facility loculed at 5505 Pear] Street, Rosemont, Illinois; but excluding all other

employees, office clerical employees and guards, professional employees and
supervigors as defined in the Act.

A copy of the Board®s decision is attached as Bxhibit 6,



7. Pursuant o the Board’s certification, the Union requested to meet and
bargain with Respondent over the terms and conditions of employment for the Unit
employees in ¢ letter dated October 3, 2012, A copy of this written request is attached

as Exhibit 7,

8. In a leiter dated October 13, 2012, Respondent refiized to bargain with the Union

because the union’s certification was invalid. A copy of this letler i3 attached as Exhibit &,

9, Pursuant to an unfair labor practice charge filed by the Union on October 18,
2012, the Regional Director issued a Complaint and Notice of Hearing on Nevember 1, 2012,
alleging Respondent violated Section 8(a){1) and (5) of the Act by refusing to recognize and
bargain with the Union. Copics of the unfalr labor practice charge, the Complaint and Notice of
Hearing, and affidavits of service for those documents are attached as Exhibits 9 and 10,

respectively,

10, OnNovember 15, 2012, Respondent filed an Answer to the Complaint, a copy of

which is attached hereto as Exhibit 11.

11.  Inits Answer, Respondent admitted all sllegations of the Complaint concerning
its Failure to recognize and bargain with ths Union as the exclusive collective-bargaining
representative of the Unil and that the basis for its conduel was Lo test the certification that {he
Board issued in 13-RC-74795. Inils alfirmative defenscs, Respondent argued that the Union
was improperly certified due to the alleged improprieties occurring at the election that had a
coercive effect on the election’s outcome, the Region’s deparfure f+om Board policy and

procedure, and the Region’s failure to conduct a post-election hearing on the objsctionable



conduct, All matters raised by Respondent in its Answer were addressed and reselved by the

Board in its Decision and Certification of Representative, referred to above,!

12, Accordingly, because Respondent secks to test the Board's certification of the
Union, no genuine issues of fact are present in this case and summary judgment as a matter of

faw for the Acting General Counsel is appropriate,

WHEREFORE, Counsel for ihe Acting General Counsel respectfully moves that the
Board grant the Motion to Transfor Proceedings o the Bourd and Motion for Summary
Judgment, find all of the allegations of the Complaint to be true, and issue an appropriate
Decigion and an Crder requiring Respondent to bargain in good faith with the Union, on request,
for the period required by Mar-Jac Poultry Company, Inc., 136 NLRB 785 (1962), as the

recognized collective barguining represemtative in the certified Unit,

DATED at Chicago, Tllinois, this 26™ day of November, 2012,
Christina B. Hill  *
Counsel for the Acting General Counsel
National T.abor Relations Board
Region 13
209 8. LaSkalle St., Suite 900
Chicago, IL 60604
Phone: 312-286-1600

Fax, 312-886-1341
E-mail: Cheisting hill@nlrb.gov

! Respondent also filed to aflirmatively deny or admit the Unlon™s status as a labor erganization or its status as the
exclnsive collective-hargaining representative of the Unit as alleged kn paragraph 5 of' the Cemplaint.

4



CERTIFICATE GF SERVICE

The undersigned hereby certities that a true and correct copy of the foregoing Motion for
Summary Judgment has been served this 26" day of Navomber 20 12, in the manner indicated, upon the
following parties of record:

ELECTROMNIC MATL
Respondent

{Legal Representative)

RONALD J. ANDRYKQVITCH, Esq,
COHEN & GRIGSBY, P.C.

625 LIBERTY AVE

PITTSBURGH, PA 15222-3110
Phone: (412)297-4936

Mobile Phone: (724)640-0773

Emall; randrykovitch@echeniaw,com
Fax: (412)200-1847

Petitioner

{Legal Representative)

TONATHAN D, KARMEL
TE K ARMEL. LAW FIRM
221 NLA SALLE 8T

Suite 1307

CHICAGQ, I, 606011206
Phione: (312)641-2910

Email: jont@karmoltaw firm.com
Tax: {312%641-0781

SUSAN GEORGELOS, ADMINISTRATIVE ASSISTANT 10 LOCAL PRESIDENT
LOCAL 881, UNITED FQOD AND COMMERCIAL WORKERS

10400 W HIGGING RI3 STT 500

ROSEMONT, I 60018-3712

Phone: (847)2594-5064

Email: susangeorgelos@881ufow.org '
Fax: (8417597108 m

Al
Christina B.IZill

Counsel for Acting General Counsel
Nationel Labor Relations Board
Thirteenth Region

209 8. LaSalle, Suito 900

Chicago, IL 60604

5



APPENDIX M



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

LIFESCURCE

and _ Case 13-CA-091817
LOCAL 881, UNITED FOQOD AND
COMMERGIAL WORKERS

QORDER TRANSFERRING PRCCEEDING TO THE BOARD
NOTICE TDaS?}EIiOW CAUSE |

On November 27, 2012, the Acting General Counsel filed with the Board a Motion for
Summany Judgment on the ground that the Respondent is attempling lo relifigate the issues in
Case 13-RC-074755. Having duly considersd the matter,

IT IS ORDERED that the above-entitied proceeding be transferrad to and contlnued
before the Board in Washington, D.C.

NOTICE IS GIVEN that cause e shown, ih wiitirg, filed with the Board in Washington,
0.C,, on or before December 12, 2012 (with affidavii of service on the parties to this
procoeding), why the Acting General Counsef's Motion should not be granted. Any briefs or
statements in support of the mation shall be filed by the sams date.

Dated, Washington, D.C., November 28, 2012,

By dlrectlon of the Board:

lester A Heltzer

Executive Secretary



