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1. INTRODUCTION

Counsel for the Acting General Counsel (General Counsel) files this Answering Brief

opposing the exceptions filed by Ralphs Grocery Company (Respondent) on November 21, 20E,

AdmIM* strative Law Judge William G. Kocol's October 24, 2012, Supplemental Decision (Judg(

Kocol's decision). As detailed below, Respondent's exceptions to Judge Kocol's decision are b4,

on erroneous interpretations of applicable Board law. The procedural posture and statement of f

for this case are accurately detailed in Judge Kocol's decision and are not restated here.

As set forth herein, Judge Kocol's decision, findings of fact, and conclusions of law are

squarely based on both the record and applicable law. Specifically as to Respondent's exceptior

No. 1. Judge Kocol appropriately concluded that Wal-Mart Stores, 348 NLRB 833 (2006) contr(

the underlying facts of this dispute for allowing consideration of the Charging Parties' evidence

waiver even though that evidence came into existence after the close of hearing. At the August

2012 hearing Judge Kocol examined six documents which are pleadings in the McGowan crimii

proceedings introduced by Charging Parties (McGowan documents). Although Judge Kocol fo

the McGowan documents to be hearsay in nature, he nevertheless found statements in those

documents to be reliable hearsay proving that Respondent provided the audit information herein



11, ARGUMENT AND ANALYSIS:

THE BOARD SHOULD DENY RESPONDENT'S EXCEPTIONS

1. Judge Kocol Correctly Ruled That Wal-Mart Is Controlling Authority For All

Evidence Of Respondent's Waiver Of Its Asserted Attorney-Work Product Privi

Defense Into The Record [Respondent's Excpption No. I I

As Judge Kocol correctly ruled, and contrary to Respondent's exception No. 1, as to a waive

a privilege raised by the attorney-client relationship, evidence which came into existence after tl

closing of the hearing but while litigation of the unfair practice case was still ongoing operates a

waiver of that privilege. Wal-Mart, Inc., 348 NLRB 833, 834-835 (2006).

Respondent's exception No. I continues to misinterpret application of the Board's Rules

Regulations Section 102.48(d)(1)'s definition of "newly discovered evidence" as applied to the I

of this case. In its simplest terms, Respondent's own argument that the purpose of the "newly

discovered evidence" rule is to prevent unending litigation (Respondent's Exception No. 1, p. 9)

only proves to explain why Wal-Mart, supra, is controlling authority for allowing Charging Part



(Kocol decision, p. 5:34-35; 7:1-2) Consequently, as reasoned in Wal-Mart, supra, Respondeni

production of its internal audit to the USAO in unrelated criminal proceedings is controlling

authority for Judge Kocol to have properly concluded that Respondent waived its privilege. (K(

decision, p. 7:1-2; 13:30-37) As such, Respondent's exception No. 1 should be rejected.

2. 'The Procedural Posture Of This Case Granted Judge Kocol The Authority To Pro-verl

Admit Into The Record And Rely Upon The Plea AgLeement rResipondent's Excpptions

Nos. 2

Respondent's exceptions 2 and 3 attempt to exclude Judge Kocol's admission of the Ple,,

Agreement into the record and fail to consider that the instant hearing was on remand from the

Board's April 17, 2012 grant of Charging Parties' Motion for Reconsideration and to Reopen th

Record. Properly viewed from this procedural posture, Respondent's exceptions must fail.

Respondent's argument that prior Board decisions bar subsequent reconsideration of the

same issue absent "extraordinary circumstances" (Respondent Exceptions 2 and 3, p. 2 and p. D

fails to consider the fact that the instant hearing was set due to the Board's April 17, 2012 grant

Charging Parties' Motion for Reconsideration and to Reopen the record (Kocol decision, p. 3: 1 '

where the Charging Parties argued for inclusion of the Plea Agreement into the record. (Genera

Counsel Exhibit I (b), Charging Parties' Motion to Reopen at 5) The Board's Order granting



Agreement, admitted said Plea Agreement into the record. (Kocol's decision, p. 13:5-29) Judgc

Kocol ruled as such "because due process requires the record contain all relevant material so tha

issues can be properly decided." (Kocol Decision, p. 13:26-27). In so ruling to include the Plea

Agreement into the record, Judge Kocol acted well within his duties as administrative judge in

developing a complete and integrated record. See Teamsters Local 722 (Kasper Trucking), 314

NLRB 1016, 1017 (1994), enfd. Mem. 57 F3d 1073 (7':h Cir. 1995); and U.S. v. Filani, 74 F3rd

3 86 (2d Cir. 1996) (discussing administrative law judge's role in clarifying ambiguities and

obtaining information needed to make rulings.)

Consequently and as so ordered by the Board in reopening the instant hearing, because tl

issue of the Plea Agreement was a matter raised by Charging Parties' Motion, and because Judgi

Kocol acted well within his duties in admitting such Plea Agreement to develop a full record,

Respondent's Exceptions Nos. 2 and 3 should be rejected.

3. Judge Kocol Properly Concluded That Respondent Waived The Attorney Work Product

Privilege As a Defense For Non-Production [Respondent's Exceiption No. 41

As noted above having properly ruled that the Wal-Mart decision is controlling authoriti

for allowing consideration of the Union's evidence of waiver even though that evidence was cre



four of Respondent's exceptions be denied and that Judge Kocol's decision and recommended o

be adopted in its entirety.
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