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REPLY BRIEF

Keck Hospital of USC, formerly known as USC UNIVERSITY HOSPITAL
(“Hospital”) hereby files its reply brief in support of its Request Special Permission to
Appeal and Appeal.

Counsel for the General Counsel (“Counsel”)’s Opposition is based on
circumstances that are simply not relevant to the situation presently pending in these
above referenced cases. The Hospital conceded at the start of its papers that the mere
filing of a petition for review or a petition for enforcement was not an event that
automatically deprived the National Labor Relations Board “(Board™) of jurisdiction over
a matter. Furthermore, as long as the Board has jurisdiction over a matter, there is no
question that it can proceed, and that affirmative action by the respondent, such as
obtaining a stay order from the court of appeals, would be required to halt the processes.
Thus, Counsel’s discussion of the effect of the filing of the petitions in this case is of no
significance, and is not disputed by the Hospital.

The issue in this case is that the Board no longer has jurisdiction. Neither the case
cited by Counsel, nor the statutory references relied upon address the effects, as noted in
the Hospital’s moving papers, of the application of Section 10 (e) which specifically
provides that once the record is filed with the appellate court, the Board loses jurisdiction
to proceed. Counsel accuses the Hospital of failing to cite a case to that effect. However,
case law is not the issue — the loss of jurisdiction is provided by the very statue that
created the Board. The statute sets forth what the Board can and cannot do. As cited in
the Hospital’s opening brief, that statute, 29 U.S.C § 10 (e), specifically decrees that the
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Board loses jurisdiction over the matter, and the appellate court obtains exclusive

jurisdiction, upon the filing of the record.

As noted in Counsel’s brief, the Board is bound by Supreme Court rules, and, as
the Hospital noted in its opening papers, the Supreme Court has made it clear that once a
matter has been removed from the jurisdiction of one body and placed exclusively in the
jurisdiction of another body, only the body retaining jurisdiction has the power to act.

(Griggs. v. Provident Consumer Discount Co., 459 U.S. 56, 58 (1982), cited in Hospital’s

opening brief)

Furthermore, Counsel’s brief misapprehends the nature of the proceedings in this
case. The Board is trying to take additional evidence, add to the record, and proceed with
a new hearing, at a time when the entire matter is, by the Board’s own filings, pending
exclusively with the Court of Appeals.'
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' Indeed the Board has, on other occasions, represented that it is its practice to delay transferring

jurisdiction to the Court of Appeals, by delaying the filing of the record, or asking to hold appellate
proceedings in abeyance, in circumstances where it has additional issues that it wants to process before the
appeal becomes perfected. (See, e.g. UFCW Locals 770 & 1036 v. NLRB, No. 10-73478 (9" Cir.),
(granting the Board’s motion to hold proceedings in abeyance pending resolution of a motion for
reconsideration.)
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When the Board has no jurisdiction, it is up to the Board to obtain some special
permission to continue to act, not up to the respondents to stop it from acting. If
jurisdiction means anything, at a minimum, it means who controls what goes on in a case.
Here, that jurisdiction rests exclusively with the Court of Appeals.’

As long as jurisdiction over this matter resides exclusively in the Court of
Appeals, it is up to the Board to obtain permission to act. Failing to do so means that it
cannot go forward. The Hospital’s request for special permission to appeal and its appeal

should be granted.

Dated: December\_:_%_ , 2012 Respectfully submitted,
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inda Van Winkle Deacon
Attorneys for Respondent
Keck Hospital of USC, formerly
known as USC University Hospital
E-mail: lindaedeacon@gmail.com

% This argument does not address the Hospital’s contention, raised on appeal in this matter, that the Board
had no jurisdiction to act in any case. The issue raised in this motion is simply that the transfer of
jurisdiction divested the Board of any power it might have had over the pending matter.
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CERTIFICATE OF SERVICE
21-CA-39086 - 21-CA-39109 - 21-CA-39328 - 21-CA-39403

I, hereby certify that on December 3, 2012, I electronically filed RESPONDENT
KECK HOSPITAL OF USC, FORMERLY KNOWN AS USC UNIVERSITY
HOSPITAL, REPLY BRIEF REGARDING ITS REQUEST FOR SPECIAL
PERMISSION TO APPEAL AND APPEAL FROM THE NOVEMBER 30, 2012
ORDER OF THE ADMINISTRATIVE LAW JUDGE SETTING THE CASE FOR
HEARING with the National Labor Relations Board using its e-filing system and served
a copy of the RESPONDENT KECK HOSPITAL OF USC, FORMERLY KNOWN AS
USC UNIVERSITY HOSPITAL, REPLY BRIEF REGARDING ITS REQUEST FOR
SPECIAL PERMISSION TO APPEAL AND APPEAL FROM THE NOVEMBER 30,
2012 ORDER OF THE ADMINISTRATIVE LAW JUDGE SETTING THE CASE FOR
HEARING by electronic service to the following,/ghe persons as in below.

-~ }" /‘ ) / /{; / T

Zclda Davis " =

VIA ELECTRONIC MAIL Via Electronic Mail
Ms. Patricia Ortega Mark T. Bennett, Esq.
2107 Common Wealth Avenue, Marks, Finch, Thornton & Baird,
Apt. D-369 LLP
Alhambra, CA 91803 4747 Executive Dr., Suite 700

) ) San Diego, California 92121-3107
e-mail: opatriciad491 g gmail.com e-mail: mbennett@mftb.com
Alice Garfield, Region 21 Floriee O. Hoflman. Fsq.

National Labor Relations Board
888 South Figucroa Street, Ninth Fle
Los Angeles, CA 90017-5449

Law OQffices of Flonice Hoflman
8502 East Chapman Avenue, #3535

T:213-894-3011 Orange. California 92869
F:213-894-2778 T: 714-282-1179
F-mail: alice.garfield@inlrb.gov F: 714-282-7918

E-mail: Thofiman‘aisocal.rr.com
Bruce A. Harland. Fsq. Antonio Orca
Weinberg, Roger. & Rosenfeld National Union of Healthcare Worke
1001 Marina Village Parkway, 8502 Last Chapman Avenue, Suite 3
Suite 200 Orange, CA 92809
Alameda, CA 94501 aorea0%(@gmail.com

T: 510-337-1001
E-mail: bharlandsunioncounsel.net

Division of Judges
901 Market Street, Suite 300
San Francisco, California 94103-1779
www.nlrb.gov (e-filing)
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