
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

WASHINGTON, D.C.

BREAD OF LIFE, LLC d/b/a PANERA BREAD

Respondent

and Case 07-CA-088519

LOCAL 70, BAKERY, CONFECTIONERY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION (BCTGM), AFL-CIO, CLC

Charging Union

COUNSEL FOR THE ACTING GENERAL COUNSEL'S
MOTIONS TO TRANSFER CASE TO THE BOARD AND FOR SUMMARY

JUDGMENT ON THE PLEADINGS

Now comes Mary Beth Foy, Counsel for the Acting General Counsel in this

matter, and pursuant to Sections 102.24 and 102.50 of the Board's Rules and Regulations,

Series 8, as amended, files these Motions and in support of the Motions, states as follows:

I . The charge in this proceeding was filed by the Charging Union on

September 4, 2012, and a copy was served by regular mail on Respondent on the same

date. Copies of the charge and the affidavit of service of the charge are attached as

Exhibits A and B, respectively.

2. On October 2. 2012, the Regional Director for Region Seven issued and

served on Respondent by certified mail a Complaint and Notice of Hearing. Copies of



the Complaint and the Affidavit of Service of Complaint are attached as Exhibits C and

D, respectively.

3. On October 15, 2012, Respondent filed its Answer to Complaint and

Affirmative Defenses, a copy of which is attached as Exhibit E.

4. In its Answer, Respondent admits to Complaint paragraph 7 to the

extent that pursuant to an election, the Board issued a certification in Case 07-RC-

072022 to the Charging Union as the exclusive collective bargaining representative of

the Unit described in paragraph 6 of the Complaint. Respondent admits to Complaint

paragraph 9 to the extent that the Charging Union requested that Respondent bargain

collectively with it on August 22, 2012. Respondent admits to Complaint paragraph 10

to the extent that Respondent has refused to recognize and bargain with the Charging

Union as the exclusive representative of the Unit as set forth in Complaint paragraph 6.

Respondent denies Complaint paragraph 8, alleging the Charging Union's Section 9(a)

status as the exclusive collective-bargaining representative of the Unit, only to the extent

that the described Unit is not appropriate.

5. On the basis of Respondent's admissions to Complaint paragraphs

11 through 4, the filing and service of the charge is established, and the Board has

jurisdiction over this matter.

' Regarding paragraph one of the Complaint pertaining to the filing and service of the charge on September 4, 2012,
Respondent admits it received the charge on the alleged date, but states it cannot confirrii when it was filed. See
Exhibit A, referenced in paragraph one above, showing date of filing of charge as September 4, 2012, and time-
stamp date of September 4, 11:17 a.m..
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6. On the basis of Respondent's admission to Complaint paragraph 5, the

labor organization status of the Charging Union is established.

7. On the basis of Respondent's limited admissions to Complaint paragraphs

7(a), 7(b), 9, and 10, it is established that the Charging Union was certified as the

exclusive collective-bargaining representative of the Unit; that the Charging Union

requested that Respondent recognize and bargain collectively with it; and that

Respondent refused to bargain with the Charging Union as the exclusive collective

bargaining representative of the Unit.

8. Respondent, by its admissions and denials in its Answer to the Complaint

and Affirmative Defenses, is seeking to test the validity of the Board's certification of the

Charging Union as the certified exclusive collective bargaining representative of the Unit

through the instant unfair labor practice proceeding. Respondent denies Complaint

paragraph 6, concerning the appropriateness of the Unit. Respondent's denial apparently

relates to its assertion that the Unit is not appropriate because it is limited to six, rather

than 17, of its Michigan facilities. Respondent fully litigated this assertion in Case 07-

RC-072022, in which the Acting Regional Director found the petitioned-for unit

appropriate for the purposes of collective bargaining within the meaning of Section 9(b)

of the Act. Copies of the representation Petition and Decision and Direction of Election,

with Erratum, in Case 07-RC-072022 are attached as Exhibits F and G, respectively.

Respondent's Request for Review of the Acting Regional Director's Decision and

Direction of Election in Case 07-RC-072022 was denied by the Board on March 21,
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2012. Copies of Respondent's Request for Review and the Board's Order are attached as

Exhibits H and I, respectively. Under Section 10 , 2.67(f) of the Board's Rules and'

Regulations, denial of a request for review "shall constitute an affirmance of the Regional

Director's action which shall also preclude relitigating any such issues in any related

subsequent unfair labor practice proceeding." Additionally, Respondent filed Objections

to the Election in Case 07-RC-072022, a copy of which is attached as Exhibit J. These

objections were consolidated with unfair labor practices alleged in Case 07-CA-078182.

A copy of the Complaint, Report on Objections, Order Consolidating Unfair Labor

Practice and Representation Cases for Hearing, and Notice of Consolidated Hearing, in

Cases 07-CA-078182 and 07-RC-072022, is'attached as Exhibit K. Respondent's

Answer to Complaint and Affirmative Defenses in Cases 07-CA-078182 and 07-RC-

072022 is attached as Exhibit L. On August 16, 2012, the parties entered into a

Settlement Agreement in Cases 07-CA-078182 and 07-RC-072022, approved by the

Regional Director, a copy of which is attached, with attachments, as Exhibit M.

Consequently, on the same date, an Order Severing Cases issued in Cases 07-CA-078182

and 07-RC-072022, and a Certification of Representative issued in Case 07-RC-072022.

Copies of the Order Severing Cases and Certification of Representative are attached as

Exhibits N and. 0, respectively. Respondent raises no material issue in its Answer, but

merely disputes the Board's affirmance that the Unit in question is appropriate.

Respondent does not aver newly discovered or previously unavailable evidence of

circumstances not previously considered. It is well established that there can be no

relitigation before the Board of representation issues which were or could have been
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litigated in the prior representation proceeding. Ovid Convalescent Manor, Inc., 264

NLRB 774, 775 (1982); Lighthousefor the Blind ofHouston, 248 NLRB 1366, 1367

(1980), enfd. 696 F.2d 399 (5' Cir. 1,983); Boatel, Inc., 204 NLRB 896, 897 (1973);

Keco Industries, Inc., 191 NLRB 257, 258 (197 1); General Dynamics Corporation, 187

NLRB 679, 680 (197 1); Pittsburgh Plate Glass Co. v. NLRB, 313 U.S. 146, 162 (194 1).

WHEREFORE, Counsel for the Acting General Counsel respectfully moves:

I . That in order to expedite judgment in this unfair labor practice proceeding,

this matter be transferred to and continued before the Board for decision. Precedent for

this is well established. General Dyn' amics Corp., 187 NLRB 679 (197 1), enfd. 447 F.2d

1370 (5' Cir. 197 1); NLRB V. Tallahassee Coca-Cola Bottling Co., Inc., 409 F.2d 201

(5th Cir. 1969); NLRB v. Union Brothers, Inc., 403 F.2d 201 (5 1h Cir. 1969); Wallis

Supper Club, Inc., 174 NLRB 1224 (1969); Edward G. Partin, et. al., 171 NRLB 727

(1968); E-Z Davies Chevrolet, 395 F.2d 191 (9" Cir. 1968).

2. That the Board find the pleadings to reveal no controversy as to any

relevant or material facts pled in the Complaint which would necessitate a hearing or

administrative law judge's decision.

3. That the Motions to Transfer Case to the Board and for Summary Judgment

on the Pleadings be ruled upon immediately so that in the event they are granted, the

necessity for a hearing will be obviated.
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4. That the operative facts admitted, in Respondent's Answer to the Complaint

suffice to establish that Respondent has violated Sections 8(a)(1) and (5) of the Act, and

the Board issue a Decision containing findings of fact, conclusions of law, and a

remedial order consistent with the conclusions that Section 8(a)(1) and (5) of the Act

were violated.

Respectfully submitted this 22nd day of October, 2012.

/s/ Maly Beth Foy
Mary Beth Foy
Counsel for the Acting General Counsel
National Labor Relations Board
Seventh Region
Patrick V. McNamara Federal Building
477 Michigan Avenue - Room 300
Detroit, Michigan 48226-2569
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I certify that on the 22nd day of October, 2012, 1 emailed copies of the Counsel for the
Acting General Counsel's Motions to Transfer Case to and Continue Proceedings Before
the Board and for Summary Judgment to the following parties of record:

Donald P. Lawless, Esquire
Barnes & Thornburg LLP
171 Monroe Ave. NW
Suite 1000
Grand Rapids, MI 49503-2694
dlgwless&btlaw.com

David J. Pryzbylski, Esquire
Barnes & Thornburg LLP
171 Monroe Ave. NW
Suite 1000
Grand Rapids, MI 49503-2694
david.pazbylskikbtlaw.com

John J. Price
International Representative
Local 70, Bakery, Confectionery,
Tobacco Workers And Grain Millers
International Union (BCTGM), AFL-CIO, CLC
158 36' St. SE
Grand Rapids, MI 49548-2260
jjpbct(2msn.com

/s/ Mqa Beth Foy
Mary Beth Foy
Counsel for the Acting General Counsel
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FCRMEXE)61Fr' UNDER 44 U S.C 3512

INT1511NEr UNITED STATES OF AMEFUCA
FORFAKRO-51)l DO NOT WRITE IN THIS SPACE

122-0) NATIONAL LABOR RELATIONS BOARD

CHARGE AGAINST EMPLOYER Case

INSTRUCTIONS; 
07-CA-088519 Sept 4, 2012

tj!EK2 qi at with NLAS Regiaml Olrvctor for tho region in whi litheall g!duplairiabori3recticearcurred or is occurring.T I_ - e - . .. .-
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

a. Name ol Employer I b. Tel No (760) 944-1070
Bread of Life dib/a Panera Bread

c Cell No.

d Address (Street, cily, stale, and ZIP code) e. Employer Representative I. Fax No. (760) 944-1703

2339 1 1th Street g. e-Mail
Encinitas, CA Paul Saber - Owner

h Number otworkers employed

i Typa of Estabfishmentifiado% nwne. mWesslar, ek) j identify principal product orsarviies
Retail Bakery IBread, Rolls, Cakes and other Baked Goods
ii: The above-named employer has engaged in and -s engaging in unfair labor pracboes within the meaning of section 8(a). subsections (1) and r1ist

subssict;ons) 8(a)(1) and 8(al(5) of the National Labor RelationsAct, and these unfair labor
practices am practices affecting commerce within the meaning of the Act. or these unfair labor practices are unfair practices affecling cornmerce
within the meaning of the Act and the Postal Reorganization Act.

2 Basis of -he Charge (spf Wh a clearand concfse statement of the facts conshiturmig allieged wilair labor practices)

On cr before August 21, 2012, the aboye named employer through it's owners, managers. supervisors end/ or agents
refused to bargain with the employees certified exclusive collective bargaining representatives.

3. Full nTr, ' je rif labor of party filing char flOname, irratuding kxW name and number)

Bakery. Confectionery, Tobacco Workers and Grain Millers International Union Local 70
4a Address (Street and aviiriber, city, state. And VP code) t616) 243-7383 i

4c Call No
158 36th Street SE
3,and Rapids. MI 49548-2294 4d Fax No. (616)243-5624

A e. e-M ad

5 FLUI narrie of national or international la3ar organization of which it is an affiliate or constituent unit (to be filled in when charge is rdedby a faW

Bakery, Confectionery, Tobacco Workers and Grain Millers International Union, AFL-CIO. CLC

6. DECLARATION Tel. No
I declare that I have read the above7 Land llalvthe statements are true to the best of my knowledge and be-tef. (240) 271-5213

Office, if any Cell No.
John J Price - International Rep.By 11:

is W.-corripmic ire otp-55 rna tAqchaiq-a (PifAt4yjpe o7ame and tille or office. .4 any) Fax No

9/04/2012 
e-Mail

I OzOl Connecticut Avenue, Kensington, MD 20895
Armes$_ (date)

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AN13 IMPRISONMENT (U.S. CODE, 7FTLE 18. SECTION 10011
PRIVACY ACT STATEMENT

Solicitation oll'tie informatm on this form is authorized byllhe National Labor Relations Act (NLRA), 29 J.S.C. §' 51 ef sW. The prir.-Jpel use of the iiformlim is to assist
fhe Plational Labor Reiations Board (NLRB) in processing unfair labor practice and related proceedirgs or litigation. The routine uses for the informaton are full y set forth in
the Federal RcgLIer, 71 Fed. Reg. 7494243 (De-- 13,-20M) The NLRB will further explain these uses Upon request. Disclosure of this information to the NLRB is
%,cluntM, hoviever, failure to supply the information will cause the NLRB to ded:ne to invoke Its processes.

EXHIBIT

.0 A1771
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

BREAD OF LIFE, LLC D/B/A PANERA BREAD

Charged Party

and Case 07-CA-088519

LOCAL 70, BAKERY, CONFECTIONERY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION (BCTGM), AFL-CIO,
CLC

Charging Party

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

1, the undersigned employee of the National Labor Relations Board, state under oath that on
September 4, 2012, 1 served the above-entitled document(s) by post-paid regular mail upon the
following persons, addressed to them at the following addresses:

PAUL SABER, CEO/CO-Owner
BREAD OF LIFE, LLC D/B/A PANERA
BREAD
2339 1 ITH ST
ENCINITAS, CA 92024-6604

September 4, 2012 Ann O'Neal-Jones, Designated Agent of
NLRB

Date Name

/s/

Signature
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION SEVEN

BREAD OF LIFE, LLC d/b/a PANERA BREAD

Respondent
and CASE 07-CA-088519

LOCAL 70, BAKERY, CONFECTIONERY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION (BCTGM), AFL-CIO, CLC

Charging Union

COMPLAINT

This Complaint is based on a charge filed by the Charging Union and is issued pursuant
to Section 10(b) of the National Labor Relations Act, 29 U.S.C. § 151 et seq. (the Act), and
Section 102.15 of the Rules and Regulations of the National Labor Relations Board (the Board)
and alleges that Respondent has violated the Act by engaging in the following unfair labor
practices:

1. The charge in this proceeding was filed by the Charging Union on September
4, 2012, and a copy was served by regular mail on Respondent the same date.

2. At all material times, Respondent, a corporation with facilities in St. Joseph,
Kalamazoo, Portage, Battle Creek and Jackson, Michigan, has been engaged in the operation of
bakery/caf6 restaurants selling food and beverages.

3. During the calendar year ending December 31, 2011, Respondent derived
gross revenues in excess of $500,000, and purchased and received at its Michigan facilities
goods and supplies valued in excess of $5,000 directly from points located outside the State of
Michigan.

4. At all material times, Respondent has been an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act.

5. At all material times, the Charging Union has been a labor organization within
the meaning of Section 2(5) of the Act.

:EXHIBIT



6. The following employees of Respondent (the Unit) constitute a unit
appropriate for the purposes of collective bargaining within the meaning of Section 9(b) of the
Act:

All full-time and regular part-time bakers, lead bakers, and lead training bakers
employed by Respondent at its facilities located at 5119 West Main Street,
Kalamazoo, Michigan; 5627 Gull Road, Kalamazoo, Michigan; 5970 South
Westnedge Avenue, Portage, Michigan; 28 10 Capitol Avenue SW, Battle Creek,
Michigan; 1285 Boardman Road, Jackson, Michigan 49202; and 3260 Niles
Road, St. Joseph, Michigan; but excluding all clerks, baker training specialists,
confidential employees, managers and guards and supervisors as defined in the
Act and all other bakery/caf6 employees.

7(a). On March 22 and 23, 2012, in Case 07-RC-072022, a representation
election was conducted and a majority of the Unit designated and selected the Charging Union as
their exclusive collective- bargaining for purposes of collective bargaining with the Respondent.

(b). On August 16, 2012, the Board certified the Charging Union as the exclusive
collective-bargaining representative of the Unit.

8. At all material times since August 16, 2012, based on Section 9(a) of the Act,
the Charging Union has been the exclusive collective- bargaining representative of the Unit.

9. On August 22, 2012, the Charging Union, in writing, requested that
Respondent bargain collectively with the Charging Union as the exclusive collective bargaining
representative of the Unit.

10. Since about August 31, 2012, when it responded by letter to the Charging
Union's request described above in paragraph 9, Respondent has failed and refused to recognize
and bargain with the Charging Union as the exclusive collective bargaining representative of the
Unit.

11. By the conduct described in paragraph 10, Respondent has been failing and
refusing to bargain collectively and in good faith with the exclusive collective bargaining
representative of its employees , in violation of Section 8(a)(1) and (5) of the Act.

12. The unfair labor practices of Respondent described above affect commerce
within the meaning of Section 2(6) and (7) of the Act.

WHEREFORE, it is prayed that Respondent be ordered to:

1. Cease and desist from:

(a). engaging in the conduct described in paragraph 10, or in any like or
related manner interfering with, restraining, or coercing its employees in the exercise of the
rights guaranteed in Section 7 of the Act.
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(b). engaging in the conduct described in paragraph 10, or in any like or
related manner failing or refusing to bargain collectively and in good faith with the Charging
Union as the exclusive collective-bargaining representative of the Unit.

2. Take the following affirmative action:

(a). Recognize and upon request, meet and bargain collectively and in good
faith with the Charging Union as the exclusive collective bargaining representative of the Unit.

(b). As part of the remedy for Respondent's unfair labor practices alleged above
in paragraph 10, the Acting General Counsel seeks an Order requiring Respondent to bargain in
good faith with the Charging Union, on request, for the period required by Mar-Jac Poultry, 136
NLRB 785 (1962), as the recognized bargaining representative in the appropriate unit.

(c). Post appropriate notices.

The Acting General Counsel further prays for such other relief as may be just and
proper to remedy the unfair labor practices herein alleged.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the
Board's Rules and Regulations, it must file an answer to the complaint. The answer must be
received by this office on or before October 16, 2012, or postmarked on or before October
15, 2012. Unless filed electronically in a pdf format, Respondent should file an original and four
copies of the answer with this office.

An answer may also be filed electronically by using the E-Filing system on the
Agency's website. To file electronically, go to www.nlrb.gov, click on File Case Documents,
enter the NLRB Case Number and follow the detailed instructions. The responsibility for the
receipt and usability of the answer rests exclusively upon the sender. Unless notification on the
Agency's website informs users that the Agency's E-Filing system is officially determined to be
in technical failure because it is unable to receive documents for a continuous period of more
than 2 hours after 12:00 noon (Eastern Time) on the due date for filing, a failure to timely file the
answer will not be excused on the basis that the transmission could not be accomplished because
the Agency's website was off-line or unavailable for some other reason. The Board's Rules and
Regulations require that an answer be signed by counsel or non-attorney representative for
represented parties or by the party if not represented. See Section 102.2 1. If the answer being
filed electronically is a pdf document containing the required signature, no paper copies of the
document need to be transmitted to the Regional Office. However, if the electronic version of an
answer to a complaint is not a pdf file containing the required signature, then the E-filing rules
require that such answer containing the required signature continue to be submitted to the
Regional Office by traditional means within three (3) business days after the date of electronic
filing.
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Service of the answer on each of the other parties must still be accomplished by
means allowed under the Board's Rules and Regulations. The answer may not be filed by
facsimile transmission. If no answer is filed or if an answer is filed untimely, the Board may
find, pursuant to a Motion for Default Judgment, that the allegations in the complaint are true.

Dated at Detroit, Michigan, this 2nd day of October 2012.

(SE AL) /s/Terry Morgan
Terry Morgan, Regional Director
National Labor Relations Board, Region 7
Patrick V. McNamara Federal Building
477 Michigan Avenue, Room 300
Detroit, Michigan 48226
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 7

BREAD OF LIFE, LLC D/B/A PANERA BREAD

and
Case 07-CA-088519

LOCAL 70, BAKERY, CONFECTIONERY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION (BCTGM), AFL-CIO,
CLC

AFFIDAVIT OF SERVICE OF: Complaint, dated October 2,2012

1, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on October 2, 2012, 1 served the above-entitled document(s) by certified or regular mail, as
noted below, upon the following persons, addressed to them at the following addresses:

PAUL SABER, CEO/CO-Owner CERTIFIED MAIL
BREAD OF LIFE, LLC D/B/A PANERA

BREAD 7006 0810 0000 2869 7499
2339 1 ITH ST
ENCINITAS, CA 92024-6604

DONALD P. LAWLESS, ESQ. REGULAR MAIL
DAVID J. PRYZBYLSKI, ESQ.
BARNES & THORNBURG LLP
171 MONROE AVE NW, STE 1000
GRAND RAPIDS, MI 49503-2694

JOHN J. PRICE, International Representative CERTIFIED MAIL
LOCAL 70, BAKERY, CONFECTIONERY,

TOBACCO WORKERS AND GRAIN 7006 0810 0000 2869 7482
MILLERS INTERNATIONAL UNION
(BCTGM), AFL-CIO, CLC

158 36TH ST SE
GRAND RAPIDS, MI 49548-2260

October 2, 2012 Ann O'Neal-Jones, Designated Agent of
NLRB

Date Name
/s/

Signature
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UNITED STATES OF AMERICA
BEFOIZE THE NATIONAL LABOR RELATIONS BOARD

REA GION SEVEN

BREAD OF LIFE, LLC

Respondent/Employer CASE 07-CA-089519
and

LOCAL 70, BAKERY, CONFECTIONARY,
TOBACCO WOR1/ERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO, CLC

Charging Union/Petilioner

,kNSWER TO COMPUUNT AND AFP [RMATIVEDEFENSES

13,1vad Of Lif % [AX by (,otl-cf "'Inswers ihe

1, Th( charge in (his procceding was 1"iled hy the Charoin,, (Jaion on Septcrnber 4,
2012, anda copy,,vas served by regular t-nai.] ori Responderlt the Sallie date.

ANSWER. Respondent has received the charge referenced in flaragraph 1, bUt caiinot
confirm,,v1heii it was fifled,

2. At all i-naterial times, Respondent, a. cotporation with facilities in St. Joseph,.
Kalanwoo. Portage, Battle Creek and Jackson, Miebigan, lias been engaged in the operation al'
bakery/caf6 restaurants selling food and beverages.

ANSWER: Respondent admits its has places of businesses located at, St. Joseph,
Kai w-nazoo, 'Portage, Battle Creek wid Jackson, Michigan, as well as odier locations in Michigan,
and furt.her admits it operates retail bakery cafes at these locations.

3. During the calendar year ending December 31, 2011, Respondent derived gross
revenues in excess of $500,000, and purchased and received at its Michigari facilities goods and
stipplies valued in, excess of $5,000 directly fi-orn points located otitside the State of Michigan.

ANSWER: Admitted.
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4, At all material times, Respondent has been an employer engaged in commerce within
the nicaning of Section 2(2), (6), and (7) ofthe Act.

.ANSWER: Admitted.

5, At all material ti.i.nes the Charging -Union has been a labor organizafion within -the
meaning of Section 2(5) of the Act.

ANSWER: Admitted.

6, The fbilowilig employees of Respondent (the Unit) constitute a unit appropriate
Ibr 1he purposes of collective barpining within. the.meaning of Section 9(b) ofthe Act:

All fill]-time and regular part-time bakers, lead bakers, and lead training bakers
employed by Respondent at its facilities located at 5119 West Main Street.
KaLirns7oo., Michigan; 5627 Gull Road, Kalainazoo, Micl-tigan, 5970 South

)\venue, Portage, Mjchi! av)i 2810 Caf);tol Avenue SW, Rpu k Cre-k.,
1285 Boardman Road. "iK-hig;ui 49202: and

io ';"!ph. [Alchigan: but c.-cfiuhn,,, . 11 clorks, baker traiiiing

aiid ill !v.ikej-vI'caf'e employees.

ANSWI."R: Denied,

7. (a) On March 22 and 23, 2012. In Case 07-RC-072022, a representation
efection was conducted and a majority of theUnit designated and selected the Charging Union as
flieir exclusive collective- bargaining for purposes ofcollective bargaining with the Respondent.

(b) On August 16, 2012 '. the Board certified the Charging Union as the exclusive
collective-bargaining representative ofthe Unit.

ANSWER- Respondent admits a representation election was held on March 22 and 23,
2012 in Case 07-RC-072022.. but Respondent denics that the Unit constitutes an appropriate unit
for bargaining. Respondent fuither answers that for this reason, the August 16, 2012
certification issued by the Board is not propel-.

8. At al.] inaterial times since AULILISt 16t 2012. based on Section 9(a) ofthe Act, the
Charging Union has been the exciLlSiVC collective- bargaining representative of the Unit.

ANSWER: Denied for the reason that the Unit does no( constitute an appropriate unit
t1or bargaining, so certification of the Charging Union cis the exclusive representative is not
proper.



9. On August 22, 201.2, the Charging Union, in writing, requested that Respondent
bargain collectively with the Charging Union as the exclusive collective bargaining representative of
the Unit.

ANSWER: Admitted that the Charging Unit made an August 22, 2012 request for
bargaining, but denied that. stich a request was proper for the reason that the Unit does not
constitute an appropriate unit for bargaining.

10, Since about A UgUSt ' ) 1. 2012, when it responded by letter to the Charging Union's
request described above in paragraph 9, Respondent has railed and refused to recognize and
bargain with tile Charging Union as the exclusive collective bargyaining representative of the Unit.

ANSWER: Respondent admits the August 31, 2012 letter speaks for itself bill
Respondentreiterates its refusal to recognize and bargain with ffie Charging Union is because tile
Unit designated by the Board does not Constitute all appropriatc unit for bargaining,

11. 13Y the conduct described in paragraph 10, Reslx)ndent has been failing and refusing to
b iri-,'ain collectivcl and in good falth with the cxclusive collectke bargaining representative of'its
CM;)loyccs, in violation of Section 8(a)(1) and (5.) ol'the Act'.

ANSWER: confirms that it has refused (o recognize and bargain willi the
J wr, 1,1 1 ol , but denic- that it hasrailed to do So it) Violation of Section. 8(a)(1) and (5.) oftlie

ilh ,, I ' ii tk.signale(i by tile l3oard does not consvil-tite an appropriato unIt Jbj baroalning,

11 17he unf4ir labor practices of Respondent described above atfect cornmeree within the
meaning ofSection 2(6) and (7) of the Act.

ANSWER: Denied,

WHF.'REFORE. it is prayed that Respondent be ordered to:

1. Cease and desist from:

(a), engaging in the conduct described in paragraph 1.0 or in any like or related
mariner interfering with, restraining, or cocreing its employees in the exercise of' the n2ghts
guaranteed in Section 7 ofthe Act

(b), engaging in. the conduct described in paragraph 10, or in any like or related
manner failing or refusing to bargain collectively and in good faith with the Charging Union as tile
exclusive collective-bargaining represenlative of tile Unit.
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ANSWER: Respondent denies any violations of the Act or wrongdoing of any kind
and therefore further denies that the Charging 1J.nion is entitled to any ofthe requested relief

2. Take the following affirmative action:

(a). Recognize and upon request, meet and bargain collectively and in good flaith
with the Charging Union as the exclusive collective bargaining representative of the Unit.

(b). As part or the rernedy for Respondent's unfiair laborpractices afleged above iii
paragrraph 10, the Acting General Counsel seeks an Order requiring Respondent to bargain hi good
ffiith with the Charging Union, on request,,fior the period required by Marlac Poultrj 136 NLRB
785 (1962), as the recognized bargaining representative in tl,.ie appropriate unit.

(c) Post appropriate notices.

ANSWER. Respondent denies any violations of [lie Act or wronsaloing of' aj)y kind
and thLrefore denies that Charging Union is entitled to any ofthe requested relief.

1'he Acting General Counsel Further prays for such other rclicfas may be I
t(,-j rernedy the wnf" iv talor practices fic1-cin alleged,I

ANSW,,e'H Respondent denies any violatioris of Ow Act or M., any Jnd
and dierel'o)- , (Iknici that Cfiargin! , 1-hilon is cn(illed to.any of'(fie requested rcl ii

AFFIRMATIVE DEFENSES

1. Respondent denies that the Unit is an appropriate unit for bargaining under flic

2. If a Complaint is issued in related unflair labor practice cases nos 07-CA-088508
and ' /or 07-CA-0903 12 involving the Respondent that concerns the rel-usal to recognize an.d
bargain with the Charging Union In this case, such cascs should be consolidated with this case.
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3. On October 15, 2012, Respondent filed its Answer to Complaint and

Affirmative Defenses, a copy of which is attached as Exhibit E.

4. In its Answer, Respondent admits to Complaint paragraph 7 to the

extent that pursuant to an election, the Board issued a certification in Case 07-RC-

072022 to the Charging Union as the exclusive collective'bargaining representative of

the Unit described in paragraph 6 of the Complaint. Respondent admits to Complaint

paragraph 9 to the extent that the Charging Union requested that Respondent bargain

collectively with it on August 22, 2012. Respondent admits to Complaint paragraph 10

to the extent that Respondent has refused to recognize and bargain with the Charging

Union as the exclusive representative of the Unit as set forth in Complaint paragraph 6.

Respondent denies Complaint paragraph 8, alleging the Charging Union* s Section 9(a)

status as the exclusive collective-bargaining representative of the Unit, only to the extent

that the described Unit is not appropriate.

5. On the basis of Respondent's admissions to Complaint paragraphs

11 through 4, the filing and service of the charge is established, and the Board has

jurisdiction over this matter.

6. On the basis of Respondent's admission to Complaint paragraph 5, the

labor organization status of the Charging Union is established.

1 Regarding paragraph one of the Complaint pertaining to the filing and service of the charge on September 4, 2012,
Respondent admits it received the charge on the alleged date, but states it cannot confirm when it was filed. See
Exhibit A, referenced in paragraph one above, showing date of filing of charge as September 4, 2012, and time-
stamp date of September 4, 11:17 a.m..
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FORM EXEMPT UNDER 44 U S C

INTERNET UNITED STATES GOVERNMENT DO NOT WRITE IN THIS SPACE
FORM NLRB-502 NATIONAL LABOR RELATIONS BOARD Case No Date Filed(2-08) PETITION 107-RC-072022 I Jan 9, 2012

INSTRUCTIONS: Submit an original of this Petition to the NLRB Regional Office in the Region in which the employer concerned is located.

The Petitioner alleges that the following circumstances exist and requests that the NLRB proceed under its proper authority pursuant to Section 9 of the NLRA.

1. PURPOSE OF THIS PETITION (if box RC, RM, or RD is checked and a charge under Section 8(b)(7) of the Act has been filed involving the Employer named herein, the
statement following the description of the type of petition shall not be deemed made ) (Check One)

RC-CERTIFICATION OF REPRESENTATIVE - A substantial number of employees wish to be represented for purposes of collective bargaining by Petitioner and
Petitioner desires to be certified as representative of the employees

RM-REPRESENTATION (EMPLOYER PETITION) - One or more individuals or labor organizations have presented a claim to Petitioner to be recognized as the
representative of employees of Pefitioner.
RD-IDECERTIFICATION (REMOVAL OF REPRESENTATIVE) - A substantial number of employees assert that the certified or currently recognized bargaining
representative Is no longer their representative.

UD-WITHIDRAWAL OF UNION SHOP AUTHORITY (REMOVAL OF OBLIGATION TO PAY DUES) - Thirty percent (30%) or more of employees in a bargaining unit
covered by an agreement between their employer and a labor organizabon desire that such authority be rescinded.

UC-UNIT CLARIFICATION- A labor organization is currently recognized by Employer, but Petitioner seeks clanfication of placement of certain employees,
(Check one) [:] in unit not previously certified. [:] In unit previously certified in Case No

AC-AMENDMENT OF CERTIFICATION- Petitioner seeks amendment of certification issued in Case No.
Attach statement desailbing the specific amendment sought.

2 Name of Employer Employer Representative to contact Tel No.

Bread of Life d/b/a Panera Bread I Rodney Alman - Bakery Market Manager 269-373-3800
3. Address(es) of Establishment(s) involved (Street and number, city, State, ZIP code) Fax No.

5970 South Westnedge Ave., Portage, MI 49002 269-373-3900
4a. Type of Establishment (Factory, mine, wholesaler, etc) 4b Identify principal product or service Coll No. 269-370-9800
Bakery/Restaurant Bread and other Baked Goods e-Mail

5 Unit Involved an UC petition, describe present bargaining unit and attach description ofioropowd clarification.) 6a. Number of Employees in Unit.

'9VEIAVTACHED 
Present

16
Excluded 

Proposed (By UCIAG)

SEE ATTACHED
Fr. Is-this petition supported by 30% or more of the

employees in the unV* / Yes [:] No
(if you have checked box RC in I above, check and complete EITHER ftem 74 or 7b, whichever is applicable) 'Not applicable in RM, UPa]d AC

7a. Request for recognibon as Bargaining Representative was made on (Date) January 9, 2012 and Employer declined

recognition on or about (Date) (If no reply received, so state).

7b Petitioner is currently recognized as Bargaining Representative and desires certification under the Act.

S. Name of Recognized or Certified Bargaining Agent (11rione, so state) Affiliation

N/A N/A
Address Tel. No. Date of Recognition or Certification

N/A Fax No.
Cell No.

9. Expiration Date of Current Contract If any (Month, Day, Yeao 0 If you have checked box UD in I above, show here the date of execution of

I !9reement granting union shop (Month, Day and Year)

11a Is there now a strike or picketing at the Employees establishment(s) 11b. Ifso, approximately how many employees are participating?
Involved? Yes [:] No E] I

11c. The Employer hai been picketed by or on behalf of (Insert Name) a labor

organization, of (insert Addmss) Since (Month, Day, Year)

12. Organizations or Individuals other than Petitioner (and other than those named in items Sand 1 1c), which have claimed recognition as representatives and other organizations
and individuals known to have a representative Interest In any employees in unit described in Rem 5 above (If none, so state)

Name Address Tel. N Fax No.

-: J N/A N/Ao N/A
N/A Cell No e-Mail

13 Full name of party filing petition (if labor organization, give full name, including local name and number)

Bakery, Confectionery, Tobacco Workers and Grain Millers Union Local 70
14a Address (street'and number, city. state, and ZIP code) 14b Tel. No. EXT 14c Fax N

158 36th Street, Grand Rapids, MI 49548-2294 616-243-7383 616-243-5624

1 14d Cell No 
14e. e-Mail

15. Full name of national or International labor organization of which Petitioner is an affiliate or constituent (to be filled in when petition is filed by a labor organization)

Bakery, Confectionery, Tobacco Workers and Grain Millers International Union, AFL-CIO, CLC
I declare that I have read the above petition and that the statements are true to the bqst of my knowledge god-kellef.

Name (Print) Signa Title (if any)
John J Price l a - 1. International Representative

Address (street and number, cib state, and ZIP code) T N/ Fax No.
10401 Connecticut Avenue, Kensington, MID 20895 JjPt:$UI(grnsn.com

NO. 240-271-5213 eMail

WILLFUL FALSE STATEMENTS ON THIS PETITION CAN BE FVNISHED BY FINE AND IMPRISONMENT (U.S. CODE,'nTLE 18, SECTION 1001)
PRIVACY ACT STATEMENT

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principaA use o EXHIBIT
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the info

the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 20061. The NLRB will further explain these uses upon request. Disclosure of this informati

however, failure to supply the information will cause the NLRB to decline to invoke its processes,
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INCLUDING:

All full-time and regular part-time Bakers including; Lead Bakers, Bakers

and Apprentices/Trainees employed by the Employer at its 1-94 Corridor
division of Bread of Life d/b/a Panera Bread which consist of the following
locations:

1) Kalamazoo - 5119 West Main Street, Kalamazoo, M1 49009
2) Gull Road - 5627 Gull Road, Kalamazoo, NH 49048

3) Portage - 5970 South Wcstnedge Ave., Portage, Nfl 49002
4) Battle Creek - 28 10 Capital Avenue SW, Battle Creek, M 49015
5) Jackson - 1285 Boardman Road, Jackson, MI 49202
6) St. Joseph - 3260 Niles Road, St. Joseph, M1 49085

kXCUDING; All other non-Bakery employees; Clerks, Managers, Supervisors
and Guards as defined in the National Labor Relations Act
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

SEVENTH REGION

BREAD OF LIFE, LLC'

Employer

and Case 07-RC-072022

LOCAL 70, BAKERY, CONFECTIONERY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO, CLC

Petitioner

APPEARANCES:
Donald P. Lawson, Attorney, of Grand Rapids, Michigan, for the Employer.
John J. Price, of Kensington, Maryland, for the Petitioner.

DECISION AND DIRECTION OF ELECTION

Upon a petition filed under Section 9(c) of the National Labor Relations Act, a
hearing was held before a hearing officer of the National Labor Relations Board.

Pursuant to the provisions of Section 3(b) of the Act, the Board has delegated its
authority in this proceeding to the undersigned.

2Upon the entire record in this proceeding, the undersigned finds:

I . The hearing officer's rulings are free from prejudicial error and are
affirmed.

2. The Employer is engaged in commerce within the meaning of the Act, and
it will effectuate the purposes of the Act to assert jurisdiction.

3. The labor organization involved claims to represent certain employees of
the Employer.

' The name of the Employer appears as amended at the hearing.
2 The Employer and Petitioner timely filed briefs, which were carefully considered. EXHIBIT



4. A question affecting commerce exists concerning the representation
of certain employees of the Employer within the meaning of Section 9(c)(1) and Section
2(6) and (7) of the Act.

Overview

The Employer owns and operates 17 Panera Bread caf6s in Michigan, as well as
Panera Bread caf6s throughout southern California.

Petitioner seeks to represent the Employer's full-time and regular part-time bakers,
lead bakers, and lead training bakers who work in the 1-94 Corridor district, but excluding
all other non-bakery employees, clerks, managers, supervisors, and guards. The 1-94
Corridor includes the six cafds described as the Kalamazoo, Gull Road, Portage, Battle
Creek, Jackson, and St. Joseph locations. 3 The Employer argues that the only appropriate
unit would include all seventeen caf6s that it owns in Michigan, which it refers to as its
West Michigan Market.

After considering all the evidence in the record, including the contact and
interchange of employees, common supervision, and geographic proximity, I find that a
unit of bakers in the 1-94 Corridor district to be appropriate. The Employer has not
established an overwhelming community of interest among the larger unit it proposed,
and I direct an election in the unit as petitioned-for by the Petitioner.

Employer's Operations

The Employer is one of four franchisees owned by Manna Development. The
Employer's corporate offices are in California. In Michigan, the Employer operates 17
Panera Bread cafi6s, referred to as its West Michigan Market. The Employer acquired the
Michigan caf6s as well as five caf6s in Ohio from Trigo Bread Company (Trigo) in
August 2011. In December 2011, the Employer sold the Ohio caf6s. Since acquiring the
cafi6s from Trigo, the Employer has been evaluating its cafi6s and management structure.
The Employer is considering adding retail locations in Michigan City, Indiana;
Mt. Pleasant, Michigan; and in northern Michigan, but did not provide any addresses or
potential dates as to the opening of these caf6s.

' The addresses for the cafds in the 1-94 Corridor district are followed by the description used by the Employer:

5119 West Main Street, Kalamazoo, Michigan (Kalamazoo, but also referred to as West Main in the record);

5627 Gull Road, Kalamazoo, Michigan (Gull Road); 5970 South Westnedge Avenue, Portage, Michigan (Portage);

28 10 Capital Avenue SW, Battle Creek, Michigan (Battle Creek); 1285 Boardman Road, Jackson, Michigan

(Jackson); and 3260 Niles Road, St. Joseph, Michigan (St. Joseph).
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Supervisory Hierarchy and Labor Relations

Greg Collins is the Employer's director of operations for the West Michigan
Market. Collins reports to the Employer's owners, Patrick Rogers and Paul Saber. The
Employer has divided its West Michigan Market into three retail districts, 1-94 Corridor,
Grand Rapids and Lakeshore. Each district is assigned a district manager, who reports to
Collins.

The 1-94 Corridor district includes six cafds located along Interstate 94 and is
managed by Chad Kirkpatrick. The Grand Rapids district includes six cafds clustered
around the City of Grand Rapids 4 and is managed by Rick Burger. The Lakeshore
district includes five caf6s near Grand Rapids and along the shore of Lake Michigan from

5 6Holland north to Muskegon and is managed by Alex Lindholm. The West Michigan
Market also has a marketing manager who reports to Collins.

Each retail location has a general manager 7 two to three assistant managers and
shift supervisors.8 Some general managers direct the baking process and direct bakers to
perform additional duties such as assisting with coffee preparation. Baker labor costs are
included in determining the bonuses for district managers.

The bakery operations are organized through a different hierarchy from the retail
operations. David Griego is the director of baking operations for Manna Development. 9

He works in California and reports to Rogers and Saber. Rodney Alman is the bakery
market manager (BMM) for the West Michigan Market and reports to Griego and
Collins. 10 Alman hired all of the bakers in the West Michigan Market. He signs off on
bakery disciplinary decisions and approves schedules. He opens all new caf6s. Alman

4 The addresses for the cafds in the Grand Rapids district are followed by the description used by the Employer:

3150 Alpine Avenue, Grand Rapids, Michigan (Alpine); 6080 28'h Street SE, Grand Rapids, Michigan (Cascade);

1699 Marketplace, Caledonia, Michigan (Gaines Township); 3770 28th Street, Kentwood, Michigan (Kentwood);

2044 Celebration Drive, Grand Rapids, Michigan (Knapps Comer) and 4400 Lake Michigan Drive, Grand Rapids,
Michigan (Standale). Although the record did not provide the cities for each of these locations, I have taken

administrative notice of the complete addresses through www.whitepages.com.
5 The addresses for these locations are 32 440' Street SE, Grandville, Michigan (Grandville); 1099 S. Beacon

Boulevard, Grand Haven, Michigan (Grand Haven); 3067 West Shore Drive, Holland, Michigan (Holland);

17 10 E. Sherman Avenue, Muskegon, Michigan (Muskegon); and 3700 Rivertown Parkway, SW, Grandville,

Michigan (Rivertown), Although the record did not provide the cities for each of these locations, I have taken

administrative notice of the complete addresses through www.whitepages.com.
6 1 find that Greg Collins, Chad Kirkpatrick, Rick Burger, and Alex Lindholm are supervisors within the meaning of

Section 2(11) of the Act based on their authority to responsibly direct and evaluate employees. I also note that there

is no evidence in the record contrary to this conclusion.
7 1 find that the general managers, including Phillip Decker, are supervisors within the meaning of Section 2(11) of

the Act based on their authority to responsibly direct the retail workforce, and, in some instances, exercise

disciplinary authority over the bakers. I note that the record reflects that Decker disciplined a baker.

8 The record is silent with respect to the 2(11) status of the assistant managers and shift supervisors.

9 1 fmd that David Griego is a supervisor within the meaning of Section 2(11) of the Act.

10 1 find that Rodney Alman is a supervisor within the meaning of Section 2(l 1) of the Act based on his authority to

responsibly direct, evaluate, and hire employees.

3



communicates labor relations concerns to Griego or to a human resources representative
located in California.

Currently, the Employer's organization structure provides for two bakery training
specialists (BTS)" who report to and assist Alman. The BTS' primary job is to manage
the day-to-day bakery operations which include filling in for bakers at caf6s, training and
coaching bakers, recommending disciplinary action, filling out evaluations, assisting on
human resources issues, drafting schedules, and ensuring that the baking equipment is
properly maintained. A BTS also fills in for Alman when he is unavailable. According
to Collins, the authority of a BTS is similar to that of an assistant manager or shift
supervisor in the retail operation. A BTS is a salaried position, which differs from the
hourly baker positions.

April Kibby is the BTS who primarily oversees the bakers working in the
Lakeshore and Grand Rapids districts. The BTS position that primarily oversees the 1-94
Corridor district is currently vacant. Tresa Mauric was the most recent BTS for the 1-94
Corridor. Before Mauric, Trudy Grownin was the BTS for the 1-94 Corridor district as
well as having responsibility for the Grand Haven and Holland cafdS. 1 2 The Employer is
considering hiring a third BTS. Because of the BTS vacancy in the 1-94 Corridor district,
the bakers in the 1-94 Corridor report directly to Alman.

For purposes of tracking the bakery product at each caf6, the Employer utilizes
' ,calibration sheets." The calibration sheets are completed, in conjunction with the baker,
by either the BTS or the BMM. They are shared with the specific caf6's general
manager, the district manager, and the operations manager. The 1-94 Corridor district
employee calibrations list the 1-94 Corridor as its own market. Each caf6 also maintains a
daily checklist so that the retail managers can determine how the baker evaluated the
"bake" and review the bakery cleaning schedule. Each cafd keeps its own records of
product orders.

Employees follow the same employee handbook. In addition to the above-noted
calibration sheets and checklists, the bakers are annually appraised by the BMM. The
Ern I ployer keeps personnel documents online. Payroll is centrally processed in
California. There is no history of collective bargaining in the West Michigan Market.

" Because neither the Petitioner nor Employer seek to include the bakery training specialists in the unit, it is

unnecessary to make a determination as to their supervisory status under Section 2(11) of the Act, although there is

some testimony in the record regarding the extent of the BTS' responsibility and authority relative to the bakers.
12 The record does not indicate when Grownin was a BTS, provide clear dates when Mauric served as BTS, or how

long the 1-94 Corridor district BTS position has been vacant.
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Wages, Benefits, and Working Conditions of Bakers

The Employer employs approximately 43 bakers in Michigan of whom 17 are
employed in the caf6s in the 1-94 Corridor district. The caf6s operate 362 days a year.
Each caf6 employs bakers who work from 10:00 p.m. until 6:00 a.m., scheduling one or
two bakers during the shift depending on the caf6's volume. The retail store at each
location is open from 6:00 a.m. to 9:00 p.m. When first hired, bakers are classified as
trainee bakers until they complete a six-to-eight week training program. The Employer
recertifies bakers each year. Four lead training bakers, six lead bakers and seven bakers
currently work in the 1-94 Corridor.

Bakers bake the bread and other baked goods that are sold in the cafds in which
they work. They bake the same product in each caf6, although the volume of the specific
items varies by the needs of each cafd. Bakers do not prepare the other food that is sold
in the caf6s and do not interact with the caf6s' retail customers. Job duties are virtually
identical for all of the bakers in the Employer's Michigan caf6s.

Each night the baker meets with the retail manager or supervisor of the caf6 to
discuss what baked goods the caf6 needs. Each morning at the end of the shift the retail
manager or supervisor reviews the goods the baker produced. The retail manager reviews
the work as if he is buying the bread for his caf6. The manager and the baker record
these meetings on the baker area checklist and bakery product form, which are kept at
each location. Bakers have only passing interactions with the district managers.

Bakers do not make the product from scratch. In about half of the caf6s, the
general manager orders the dough and in the other half, the lead training baker or lead
baker orders the dough. The general manager and the baker determine who performs this
task. The general manager always orders the sweets. The bread dough is delivered daily,
from the fresh dough facility, and the sweet dough is delivered twice weekly from Dawn
Foods. Each of the districts takes delivery from a separate delivery truck. The Jackson
caf6 product is delivered separately from the other caf6s in the 1-94 Corridor district.

All bakers in the West Michigan Market are subject to the same wage structure
and receive the same benefits. The Employer provides three bonuses for the top three
performers in each baking classification across the West Michigan Market.

The bakers' schedules in the West Michigan Market are set forth along geographic
lines. The bakers in the 1-94 Corridor district are included on one schedule, and the
bakers in the Grand Rapids and Lakeshore districts are on another schedule. Openings
for lead and training bakers in the 1-94 Corridor district are posted in all of the 1-94
Corridor stores, but not in the Grand Rapids or Lakeshore districts stores. Openings for
lead and training bakers in the Grand Rapids and Lakeshore districts are generally not
posted in the 1-94 Corridor. Similar openings for the Grand Rapids and Lakeshore
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Districts are generally posted in both of those districts. The open BTS position has been
posted in the entire West Michigan Market.

Interchange

The Employer makes nightly calls to each store to determine if the bakers have
come to work and if there are any problems with the dough or equipment. BMM Alman
frequently delegates the nightly calls to lead bakers including Daniel Wood who works at
the Kalamazoo caf6 in the 1-94 Corridor district. Wood calls each caf6 in the 1-94
Corridor. If there is a problem, Wood refers the issue to Alman because the BTS position
is vacant. Wood also has a list of contact numbers for all of the bakers in the 1-94
Corridor district which the Employer provided to him.

The Employer permanently assigns bakers to work in a specific caf6. However,
bakers are assigned to work in other caf6s sporadically when vacations, illness and injury
require coverage. Although this coverage usually comes from caf6s within the district,
during the past year, about 15 employees who typically worked in the Grand Rapids or
Lakeshore districts worked in the 1-94 Corridor district or the reverse. Gary Clinger, a
Holland (the Lakeshore district) caf6 employee, worked in the St. Joseph (1-94 Corridor)
caf6 for eight months three years ago. A few employees have split shifts between two
caf6s and some between caf6s in the Grand Rapids and Lakeshore districts or within the
1-94 Corridor, but not between the 1-94 Corridor district and another district. Bakers in
one caf6 bake product for another caf6 only in cases of emergency.

The Employer hosts three "celebration meetings" five times per year where the
Employer disseminates information to the bakers regarding menu changes and other
issues. The Employer hosts a single meeting for the Grand Rapids and Lakeshore district
bakers. The bakers who work in 1-94 Corridor district attend one celebration meeting,
with the exception of the bakers who work at the Jackson caf6 who attend a meeting
solely for their caf6. Recently, Patrick Rogers, co-owner/operating partner, held a
meeting only for the bakers of the 1-94 Corridor district.

Geographic Proximity

Each caf6 in the 1-94 Corridor district is accessible from 1-94. The 1-94 Corridor
district, crossing several counties, comprises the Employer's southem-most caf6s of the
West Michigan Market. The Employer grouped the 1-94 caf6s together for convenience.
The distance between the St. Joseph and Jackson cafds (in the 1-94 Corridor) is greater
than the distance between the Kalamazoo caf6s (Kalamazoo and Gull Road in the 1-94
Corridor) and caf6s in other districts. However, each of the 1-94 Corridor caf6s is
separated from the Grand Rapids and Lakeshore cafds by at least 49.6 miles.

6



Analysis

It is well settled that there is more than one way in which employees of a given
employer may appropriately be grouped for purposes of collective bargaining. Overnight
Transportation Co., 3 22 NLRB 723, 723 (1996); General Instrument Corp. v. NLRB,
319 F.2d 420, 422-23 (4th Cir. 1963), cert. denied, 375 U.S. 966 (1964). The Act does
not require that the unit for bargaining be the only appropriate unit, or the ultimate unit,
or the most appropriate unit; the Act requires only that the petitioned-for unit be
appropriate. Transerv Systems, 311 NLRB 766 (1993); Morand Brothers Beverage Co.,
91 NLRB 409, 418 (1950), enfd. 190 F.2d 576 (7' Cir. 195 1).

The Board's procedure for determining an appropriate unit is to examine the
petitioned-for unit, and, if that unit is appropriate, end the inquiry. Bartlett Collins Co.,
334 NLRB 484, 484 (2001). Recently, the Board clarified the standard to be applied in
cases where a party contends that a petitioned-for unit containing employees who share a
community of interest is nevertheless inappropriate because it does not contain additional
employees. Specialty Healthcare, 357 NLRB No. 83 (August 26, 2011). The Board
held that in these situations, the burden is on the party contending that the unit is
inappropriate to demonstrate that the excluded employees share an overwhelming
community of interest with the included employees. Id. at 14. The Board in part relied
on an analysis by the D.C. Circuit Court in Blue Man Vegas, LLC v. NLRB, 529 F. 3d
417 (D.C. Cir. 2008), where the Court stated that an overwhelming community of interest
occurs where there is "...no legitimate basis upon which to exclude certain employees..."
and where traditional community of interest factors "overlap almost completely."
Specialty Healthcare at 11, citing Blue Man Vegas, LLC v. NLRB at 422.

For a unit to be appropriate, the key question is whether the employees in that unit
share a sufficient community of interest. Community- of- interest factors include:
(a) similarity of employee skills, qualifications, and training; (b) degree of functional
integration; (c) frequency of contact and interchange among employees; (d) commonality
of supervision; (e) similarity in benefits, hours, and other terms and conditions of
employment; and (f) bargaining history. Ore-Ida Foods, Inc., 313 NLRB 10 16, 1019
(1994), enfd. 66 F.3d 328 (7' Cir. 1995); Kalamazoo Paper Box Corp., 136 NLRB 134,
137 (1962). A union's desire is always a relevant, but not dispositive, consideration.
E.H. Koester Bakery & Co., 136 NLRB 1006 (1962). In determining if a multifacility
unit is appropriate, the Board reviews community of interest factors. Bashas', Inc., 337
NLRB 710, 711 (2002). Geography and administrative groupings are significant
considerations as well. Laboratory Corporation ofAmerica Holdings, 341 NLRB 1079
(2004).

Petitioner seeks to represent the bakers who work in the six caf6s in the
Employer's 1-94 Corridor district. They share common skills, job duties, and working
conditions, and produce the same product. The first level of supervision for the bakers is
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the bakery training specialist assigned to the district. Due to the current BTS vacancy in
the 1-94 Corridor district, the bakers report directly to bakery market manager Rodney
Alman. The bakers in the Grand Rapids and Lakeshore districts report to BTS April
Kibby. In the absence of the BTS, BMM Alman frequently assigns Daniel Wood, a lead
baker in the Kalamazoo caf6, to make the nightly calls to each of the caf6s in the 1-94
Corridor district to ascertain that the bakers have reported to work and whether there are
any, production issues.

The bakers in the 1-94 Corridor district have contact with each other at the
celebration meetings and during the nightly calls. Some employees work split shifts
between caf6s in the 1-94 Corridor. The schedules for the bakers for 1-94 Corridor district
are posted together. Postings for lead baker positions within the 1-94 Corridor district are
posted throughout the 1-94 Corridor district, but not in the Grand Rapids or Lakeshore
districts. While there are some caf6s in the 1-94 Corridor district that are closer to caf6s
in the other districts than to each other, the area is definable and has been treated as such
by the Employer. The petitioned-for 1-94 Corridor unit is consistent with the Employer's
administrative grouping of employees. See Laboratory Corporation, supra at 1082
(Board found petitioned for unit of seven patient service centers of twenty-nine
inappropriate because, inter alia, the seven did not comport with the employer's
administrative groupings). Accordingly, I find that the bakers who work in the 1-94
Corridor possess a sufficient community of interest to comprise a unit appropriate for
collective bargaining.

The Employer asserts that the West Michigan Market is the only appropriate unit.
While it is undisputed that the employees in the West Michigan Market share the same
job duties, terms and conditions of employment, and a bonus plan, the record does not
establish that there is an overwhelming community of interest among the bakers in the
Employer's West Michigan Market. Interaction between the bakers in the 1-94 Corridor
district and the other districts is minimal. Postings for lead baker positions are not posted
in the entire West Michigan Market, but rather in the 1-94 Corridor district or the Grand
Rapids and Lakeshore districts, depending where the opening occurs.

The Employer's reliance on Sleepy's, Inc., 3 5 5 NLRB No. 21 (20 10), Laboratory
Corporation, supra, and Bashas', supra, is misplaced. In each case the petitioned-for
unit did not coexist with the employer's organizational structure as it does here. In
Sleepy's and Laboratory Corp. the record evidence established that the employer
frequently changed its administrative structure and supervisory assignments. Here, there
is only speculation that management may change the make up of the 1-94 Corridor district
at some unknown time and in some unknown way in the ftiture. See Funky, Inc., 254
NLRB 372, 374 fh. 3 (1981). In Sleepy's and Laboratory Corp., interchange between the
employees in the petitioned-for unit and the excluded locations was frequent, rather than
the occasional baker coverage that occurs between the 1-94 Corridor district and the
Grand Rapids and Lakeshore districts herein. Additionally, the petitioned-for employees
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in Laboratory Corp. also attended regular meetings with employees from the excluded
facilities, which does not occur between the 1-94 corridor district bakers and the Grand
Rapids and Lakeshore districts bakers.

Based on the foregoing, I find that the 1-94 Corridor district is a defined area in
theory and in practice. The Employer has failed to establish that a bargaining unit
consisting of all bakers in the 17 caf6s in the West Michigan Market shares an
overwhelming community of interest compared with the petitioned-for unit, as required
by the Board in Specialty Healthcare. Supra at 18.

Conclusion

5. For the above stated reasons, and based upon the record as a whole, I find
the following employees of the Employer constitute a unit appropriate for the purposes of
collective bargaining within the meaning of Section 9(b) of the Act:

All full-time and regular part-time bakers, lead bakers, and
lead training bakers employed by the Employer at its facilities
located at 5119 West Main Street, Kalamazoo, Michigan;
5627 Gull Road, Kalamazoo, Michigan; 5970 South
Westnedge Avenue, Portage, Michigan; 28 10 Capitol Avenue
SW, Battle Creek, Michigan; 1285 Boardman Road, Jackson,
Michigan 49202; and 3260 Niles Road, St. Joseph,
Michigan; but excluding all clerks, baker training specialists,
confidential employees, managers and guards and supervisors
as defined in the Act and all other bakery/caf6 employees.

Dated at Detroit, Michigan, this 24th day of February 2012.

(SEAL) Isl Dennis R. Boren

Dennis R. Boren, Acting Regional Director
National Labor Relations Board, Region 7
Patrick V. McNamara Federal Building
477 Michigan Avenue, Room 300
Detroit, Michigan 48226



DIRECTION OF ELECTION

The National Labor Relations Board will conduct a secret ballot election among
the employees in the unit found appropriate above. The employees will vote whether or
not they wish to be represented for purposes of collective bargaining by LOCAL 70,
BAKERY, CONFECTIONERY, TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO, CLC. The date, time and place of the election
will be specified in the notice of election that the Board's Regional Office will issue
subsequent to this Decision.

A. Voting Eligibility

Eligible to vote in the election are those in the unit who were employed during the
payroll period ending immediately before the date of this Decision, including employees
who did not work during that period because they were ill, on vacation, or temporarily
laid off. Employees engaged in any economic strike, who have retained their status as
strikers and who have not been permanently replaced are also eligible to vote. In
addition, in an economic strike which commenced less than 12 months before the election
date, employees engaged in such strike who have retained their status as strikers but who
have been permanently replaced, as well as their replacements, are eligible to vote. Unit
employees in the military services of the United States may vote if they appear in person
at the polls.

Ineligible to vote are (1) employees who have quit or been discharged for cause
since the designated payroll period; (2) striking employees who have quit or been
discharged for cause since the strike began and who have not been rehired or reinstated
before the election date; and (3) employees who are engaged in an economic strike that
began more than 12 months before the election date and who have been permanently
replaced.

B. Employer to Submit List of Eligible Voters

To ensure that all eligible voters may have the opportunity to be informed of the
issues in the exercise of their statutory right to vote, all parties to the election should have
access to a list of voters and their addresses, which may be used to communicate with
them. Excelsior Underwear, Inc. 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon
Company, 394 U.S. 759 (1969).

Accordingly, it is hereby directed that within 7 days of the date of this Decision,
the Employer must submit to the Regional Office an election eligibility list, containing
the full names and addresses of all the eligible voters. North Macon Health Care
Facility, 315 NLRB 359, 361 (1994). The list must be of sufficiently large type to be
clearly legible. To speed both preliminary checking and the voting process, the names on
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the list should be alphabetized (overall or by department, etc.). I shall, in turn, make the
list available to all parties to the election.

To be timely filed, the list must be received in the Regional Office on or before
March 2, 2012. No extension of time to file this list will be granted except in
extraordinary circumstances, nor will the filing of a request for review affect the
requirement to file this list. Failure to comply with this requirement will be grounds for
setting aside the election whenever proper objections are filed. The list may be submitted
to the Regional Office by electronic filing through the Agency's website,
www.nlrb.2ov, 13 by mail, or by facsimile transmission at 313-226-2090. The burden of
establishing the timely filing and receipt of the list will continue to be placed on the
sending party.

Since the list will be made available to all parties to the election, please furnish a
total of two. copies of the list, unless the list is submitted by facsimile or e-mail, in which
case no copies need be submitted. If you have any questions, please contact the Regional
Office.

C. Posting of Election Notices

Section 103.20 of the Board's Rules and Regulations states:

a. Employers shall post copies of the Board's official Notice of Election on
conspicuous places at least 3 ftill working days prior to 12:01 a.m. of the day of the
election. In elections involving mail ballots, the election shall be deemed to have
commenced the day the ballots are deposited by the Regional Office in the mail. In all
cases, the notices shall remain posted until the end of the election.

b. The term "working day" shall mean an entire 24-hour period excluding
Saturday, Sunday, and holidays.

C. A party shall be estopped from objecting to nonposting of notices if it is
responsible for the nonposting. An employer shall be conclusively deemed to have
received copies of the election notice for posting unless it notifies the Regional Office at
least 5 days prior to the commencement of the election that it has not received copies of
the election notice. [This section is interpreted as requiring an employer to notify the
Regional Office at least 5 full working days prior to 12:01 a.m. of the day of the election
that it has not received copies of the election notice. Guh Demonstration Services, 317
NLRB 349 (1995).]

13 To file the eligibility list electronically, go to the Agency's website at www.nirb.gov, select File Case
Documents, enter the NLRB Case Number, select the option to file documents with the Regional Office, and
follow the detailed instructions.



d. Failure to post the election notices as required herein shall be grounds for
setting aside the election whenever proper and timely objections are filed under the
provisions of Section 102.69(a).

RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board's Rules and Regulations, a
request for review of this Decision may be filed with the National Labor Relations Board,
addressed to the Executive Secretary, 1099 14th Street, N.W., Washington, DC
20570-0001. This request must be received by the Board in Washington by March 9,
2012. The request may be filed electronically through the Agency's website,
www.nirb.gov, 14 but may not be filed by facsimile.

14 To file a Request for Review electronically, go to theAgency's website at www.nirb.gov, select File Case
Documents, enter the NLRB Case Number, select the option to file documents with the Board/Office of the
Executive Secretary and follow the detailed instructions.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

SEVENTH REGION

BREAD OF LIFE, LLC

Employer

and Case 07-RC-072022

LOCAL 70, BAKERY, CONFECTIONERY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO, CLC

Petitioner

ERRATUM

The Decision and Direction of Election issued on February 24, 2012, incorrectly
stated the name of the Employer's attorney as Donald P. Lawton rather than Donald P.
Lawless. The Decision and Direction of Election is hereby corrected at page 1, to state
the following:

Donald P. Lawless, Attorney, of Grand Rapids, Michigan, for the Employer.

Dated at Detroit, Michigan, this 2 g1h day of February 2012.

(SEAL) Isl Dennis R. Boren

Dennis Boren, Acting Regional Director
National Labor Relations Board, Region 7
Patrick V. McNamara Federal Building
477 Michigan Avenue, Room 300
Detroit, Michigan 48226
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION SEVEN

BREAD OF LIFE, LLC,

Employer

-and- Case No. 7-RC-072022

LOCAL 70, BAKERY
CONFECTIONERY, TOBACCO &
GRAIN MILLERS INTERNATIONAL
UNION, AFL-CIO,

Union

REQUEST FOR REVIEW OF REGIONAL DIRECTOR'S
DECISION AND DIRECTION OF ELECTION

The Employer, Bread of Life, LLC ("BOU), pursuant to National Labor Relations Board

C'NLRB" or "Board") Rules & Regulations Section 102-67, now files its Request for Review of

the Acting Regional Director's Decision and Direction of Election that was issued on

February 24, 2012 (the "Decision').'

1. STATEMENT OF THE CASE

A. Introduction.

The issue in this case is whether a unit composed of the Bakers working in six (6)

arbitrarily selected "bakery/caf6s" C'caf&') within the "West Michigan Market" of BOL is an

appropriate unit - as sought by the Local 70, Bakery, Confectionery, Tobacco Workers and

'BOL moves that the entire record of the proceeding, including the transcript of testimony and all exhibits, be
submitted to the Board for a fall and proper review of this case.



Grain Millers International Union ("Union") - or whether a Bakers-unit composed of all

seventeen (17) caf6s in BOL's West Michigan Market is appropriate.

A review of the record evidence and applicable NLRB precedent leaves only one

conclusion: Given the strong community of interest that exists among the Bakers group within

the entire West Michigan Market and the fact the Union failed to establish the Bakers at the six

(6) cafds its seeks to represent enjoy a separate community of interest, the only appropriate unit

in this case is one comprised of all BOL Bakers across all West Michigan Market caf6s. Because

the Acting Regional Director failed to properly apply long-established Board precedent and

made findings of fact that are clearly erroneous, BOL respectfully requests that the Board

overrule the Acting Regional Director's Decision, as discussed more fully below.

B. Procedural Background.

By its petition, the Union seeks to represent BOL's full-time and regular part-time

bakers, lead bakers, and lead training bakers ("Bakers") who work in what the Union labels the

"1-94 Corridor" district, but excluding all other non-bakery employees, clerks, managers,

supervisors, and guards. 2 In reality, the "1-94 Corridor" is a retail (not Bakery) management

district for BOL that includes the six petitioned-for caf6s described as the Kalamazoo, Gull

Road, Portage, Battle Creek, Jackson, and St. Joseph locations.

Pursuant to the Union's petition and the Board's procedures, a hearing was held on

January 25, 2012 to determine the scope of the appropriate unit for collective bargaining. On

February 24, 2012, the ActingRegional Director issued his Decision on the petitioned-for unit.

In that Decision, the Acting Regional Director concluded, among other things, that a unit

consisting of all full-time and regular part-time bakers, lead bakers, and lead training bakers who

2 As noted by the Acting Regional Director in his decision, the Parties both agreed that Bakery Training Specialists

were not properly included in the unit.
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work in BOL's "1-94 Corridoe' district is appropriate for bargaining. BOL timely filed this

Request for Review and the matter is now before the Board for its decision on the scope of the

appropriate unit.

H. GROUNDS FOR REVIEW

BOL seeks review of the Decision on two separate and distinct grounds, either of which

is independently sufficient to warrant reversal of the Decision.

A. The Actina Regional Director's Decision Marks A Departure From EstabIished
Board Precedent.

First, the Acting Regional Director's Decision marks a departure from established,

officially reported Board precedent. Indeed, under longstanding Board precedent, a "single-

facility unit" is presumptively appropriate. See J & L Plate, Inc., 3 10 NLRB 429 (1993). When

a union petitions for a multi-location bargaining unit, however, the presumption in favor of a

single facility unit has no applicability. See NLRB v. Carson Cable TV, 795 F.2d 879, 887 (9th

Cir. 1986); Capital Coors Co., 309 NLRB 322, 322 fri. 1 (1992). Thus, where, as here, a union

petitions for a unit that is greater than a single location, but less than market-wide in scope, it

must be established that the "employees in the petitioned-for unit share a community of interest

distinct from the employees at the excluded facilities." Sleepy's Inc., 355 NLRB No. 21;

2010 NLRB LEYJS 85, * 10-11 (201 0).3 See also Bashas, Inc., 337 NLRB 710, 711 (2002)

C' Evaluating [relevant] factors, we find that a unit limited to the [stores petitioned-for by the

union] is an arbitrary grouping of employees inasmuch as the evidencefails to establish that the

3 While Sleepy's is a "2-membee' decision, it was never revisited by the Board after it was remanded to the Region.
That is, the Board has never overruled this 2-member decision or otherwise indicated it does not constitute valid
precedent. Moreover, the Board states on its website that these decisions represent cases "on which [former
Members Liebman and Schaumber] could agree, setting aside deadlocked or potentially precedent setting cases for
additional Board members." See bD://www.nlrb.gov/news-media/backaTounders/backgTound-materials-two-
member-board-decisions. In other words, Sleepy's and other 2-member Board cases represent the "state of the law."
Thus, BOL believes the rationale firom. Sleepy's is instructive in this matter.
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employees in the unit share a community of interest distinct from that shared by employees

[across the entire market]") (emphasis added).

Despite this clear standard that is to be used for cases such as this, the Acting Regional

Director ignored this precedent and instead relied exclusively on Specialty Healthcare & Rehab.

Or. of Mobile, 357 NLRB No. 83; 2011 NLRB LEMS 489 (2011) - a case that dealt with the

burden of proof in single-site unit detennination cases where parties dispute what classifications

of employees should be included in a unit. 2011 NLRB LEXIS at *58. Importantly, Specialty

Healthcare did not deal with - or even mention - a multi-facility unit analysis. Id. Thus, that

case is inapposite to this matter because the Parties here agreed on what classifications of

employees should be included in any unit: the Bakers, and no other employees who work at

BOL's caf6s.

B. The Acting Regional Director's Decision On - Or Analysis Of - Several Factual
Issues Is Clearly Erroneous.

Second, the Acting Regional Director's decision on - or analysis of - several factual

issues is clearly erroneous. Specifically, the Acting Regional Director failed to adequately

consider the following facts when determining that gerrymandering six (6) caf6s out of BOL's

West Michigan Market is appropriate:4

The Bakers at all the cafds across the West Michigan Market have the same skills,
produce the same products, and can fill in for one another at any cafd within the

5Market without having to undergo additional training. [Tr., 135-136].

4 A more thorough discussion of the facts underlying the Acting Regional Director's Decision and his erroneous

analysis and findings is included infra.

5 Record citations are to the Union's January 9, 2012 Petition seeking to represent certain of the Employer's

employees C'Petition"), the transcript of the January 25, 2012 hearing C'Tr."), and exhibits introduced by the

Employer at the January 25, 2012 hearing O'ER Ex. _"), exhibits introduced by the Union at the January 25, 2012

hearing ("Union Ex. _"), exhibits introduced by the Board at the January 25, 2012 hearing ("Bd. Ex. _"), and

the Acting Regional Director's February 24,2012 Decision ("Decision").
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0 All of the Bakers in the West Michigan Market work the third shift, receive the
same pay rates, are eligible under a market-wide bonus program, and are
otherwise subject to the same terms and conditions of employment. [Tr., 20-21,
89, 97, 134-136, 137, 201; ER Ex. I ].

0 The same manager has hired every Baker that currently is in the West Michigan
Market. [Tr., 127-128].

0 There is central control over labor relations policies for all Bakers within the
West Michigan Market. [Tr., 137].

0 All of the Bakery Operations within the West Michigan Market are functionally
integrated because they are all overseen by one manager. [Tr., 14-15].

0 There are caf6s not petitioned-for by the Union that actually are closer
geographically to several of the petitioned-for caf6s than some of the petitioned-
for cafds are to one another. [Tr., 173-174; ER Ex 2].

0 BOL's management structure for the Bakers in the West Michigan Market is in
flux. [Tr., 60].

0 There is Baker interchange among the various cafds within the West Michigan
Market when needs arise (e.g., absences due to injury, etc.), including interchange
across the "retail districts." [Tr., 61, 98, 106-108, 111, 119, 137-138, 150-151].
Furthermore, some Bakers split their shifts between caf6s that are in different
"retail districts." [Tr., 1111.

Moreover, the Acting Regional Director's finding that the six (6) petitioned-for caf6s conform to

an administrative grouping of BOL is not supported by the record evidence and thus is clearly

erroneous. [Tr., 19-20]. Because the Acting Regional Director failed to account for record

evidence and made incorrect findings of facts, his Decision is clearly erroneous and must be

overruled.

III. SUMMARY OF THE EVIDENCE

A. Overview Of BOL's Overations And The West Michim Market.

BOL acquired its West Michigan Market cafi6s in August 2011 from former Panera

Bread franchisee Trigo Bread Company. [Tr., 12]. Prior to purchasing the West Michigan

Market cafds, BOL's parent corporation did (and still does) own and operate Panera Bread

5



franchised caf6s throughout Southern California. [Tr., 12, 47, 53, 58, 62]. Since its acquisition

of the West Michigan Market, BOL now operates seventeen (17) caf6s in Michigan. 6 [Petition

07-RC-072022 ("Petition'); Tr., 11-12, 17, 32; ER Ex. 2]. Each cafd employs full-time and

regular part-time Bakers, Lead Bakers, and Lead Training Bakers - the sole employees at issue

in this matter - as well as retail food service associates and other personnel, who are not seeking

to be represented in this case. [Tr., 7, 73; Bd. Ex. 2]. All of the caf6s provide the same bakery

items (e.g., bread, cookies, etc.) as well as "ready-to-serve" food items (e.g., sandwiches and

soup) to customers for immediate consumption. [Tr., 11, 14, 16, 17, 20, 32, 129-130, 135-136;

ER Ex. 6]. In other words, there is no difference among any of the seventeen (17) West

Michigan Market caf6s in terms of the products they provide. [Tr., 135-136]. Furthermore,

when Panera Bread (the franchisor) conducts bakery audits of BOL, it reviews the West

Michigan Market in its entirety (i.e., there are no distinct, discrete segments within the market

for which it conducts a review). [Tr., 76-79; ER Ex. 9]. There is no collective bargaining

history among any of the caf6s within the West Michigan Market. [Tr., 9].

1. The Cafks Comprising The West Michigan Market

The following seventeen (17) caf6s constitute BOL's West Michigan Market:

1) Alpine 3150 Alpine Ave.

2) Battle Creek 2810 Capital Ave.

3) Cascade 6080 28th St. SE

4) Gaines Township 1699 Marketplace

5) Grandville 32 44th St. SW

6) Grand Haven 1099 S. Beacon Blvd.

6 In addition to the West Michigan Market, BOL also acquired five (5) stores in Ohio, but it has since sold those
franchises and thus they are not at issue in this matter. [Tr., 13]. A caf6 in Standale, NU was opened in November
2011. [Tr., 38-39].

6



7) Gull Road 5627 Gull Rd.

8) Holland 3067 West Shore Dr.

9) Jackson 1285 Boardman Rd.

10) Kalamazoo 5119 W. Main

11) Kentwood 3770 28th St. SE

12) Knapps Comer 2044 Celebration Dr.

13) Muskegon 1710 E. Sherman Ave.

14) Portage 5970 S. Westnedge

15) Rivertown Rivertown Mall - 3700 Rivertown

16) Standale 4400 Lake Michigan Dr.

v5 Fot Dri
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REGION SEVEN

BREAD OF LIFE, LLC,

Employer

-and- 

Case No. 7-RC-072022

LOCAL 70, BAKERY
CONFECTIONERY, TOBACCO &
GRAIN MILLERS INTERNATIONAL
UNION, AFL-CIO,

Union

REQUEST FOR REVIEW OF REGIONAL DIRECTOR'S
DECISION AND DIRECTION OF ELECTION

The Employer, Bread of Life, LLC ("BOL"), pursuant to National Labor Relations Board

C'NLRB" or "Board") Rules & Regulations Section 102.67, now files its Request for Review of

the Acting Regional Director's Decision and Direction of Election that was issued on

February 24, 2012 (the "Decision").'

1. STATEMENT OF THE CASE

A. Introduction.

The issue in this case is whether a unit composed of the Bakers working in six (6)

arbitrarily selected "bakery/caf6s" C'caf&') within the "West Michigan Market" of BOL is an

appropriate unit - as sought by the Local 70, Bakery, Confectionery, Tobacco Workers and

1 BOL moves that the entire record of the proceeding, including the transcript of testimony and all exhibits, be
submitted to the Board for a full and proper review of this case.



Grain Millers International Union C'Union") - or whether a Bakers-unit composed of all

seventeen (17) cafds in BOL's West Michigan Market is appropriate.

A review of the record evidence and applicable NLRB precedent leaves only one

conclusion: Given the strong community of interest that exists among the Bakers group within

the entire West Michigan Market and the fact the Union failed to establish the Bakers at the six

(6) caf6s its seeks to represent enjoy a separate community of interest, the only appropriate unit

in this case is one comprised of all BOL Bakers across all West Michigan Market caf6s. Because

the Acting Regional Director failed to properly apply long-established Board precedent and

made findings of fact that are clearly erroneous, BOL respectfully requests that the Board

overrule the Acting Regional Director's Decision, as discussed more fully below.

B. Procedural Background.

By its petition, the Union seeks to represent BOL's full-time and regular part-time

bakers, lead bakers, and lead training bakers C'Bakers") who work in what the Union labels the

"1-94 Corridor" district, but excluding all other non-bakery employees, clerks, managers,

supervisors, and guards. 2 In reality, the "1-94 Corridor" is a retail (not Bakery) management

district for BOL that includes the six petitioned-for caf6s described as the Kalamazoo, Gull

Road, Portage, Battle Creek, Jackson, and St. Joseph locations.

Pursuant to the Union's petition and the Board's procedures, a hearing was held on

January 25, 2012 to determine the scope of the appropriate unit for collective bargaining. On

February 24, 2012, the Acting Regional Director issued his Decision on the petitioned-for unit.

In that Decision, the Acting Regional Director concluded, among other things, that a unit

censisting of all full-time and regular part-time bakers, lead bakers, and lead training bakers who

2 As noted by the Acting Regional Director in his decision, the Parties both agreed that Bakery Training Specialists
were not properly included in the unit.
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work in BOL's "1-94 Corridoe' district is appropriate for bargaining. BOL timely filed this

Request for Review and the matter is now before the Board for its decision on the scope of the

appropriate unit.

H. GROUNDS FOR REVIEW

BOL seeks review of the Decision on two separate and distinct grounds, either of which

i.-, independently sufficient to warrant reversal of the Decision.

A. The Acting Rezional Director's Decision Marks A Departure From Established
Board Precedent.

First, the Acting Regional Director's Decision marks a departure from established,

officially reported Board precedent. Indeed, under longstanding Board precedent, a "single-

facility unit" is presumptively appropriate. See J & L Plate, Inc., 3 10 NLRB 429 (1993). When

a union petitions for a multi-location bargaining unit, however, the presumption in favor of a

single facility unit has no applicability. See NLRB v. Carson Cable TV, 795 F.2d 879, 887 (9,th

Cir. 1986); Capital Coors Co., 309 NLRB 322, 322 fn. 1 (1992). Thus, where, as here, a union

petitions for a unit that is greater than a single location, but less than market-wide in scope, it

must be established that the "employees in the petitioned-for unit share a community of interest

distinct from the employees at the excluded facilities." Sleepy's Inc., 355 NLRB No. 21;

20IONLRB LEXIS 85, *10-11 (201 0).3 See also Bashas' Inc., 337 NLRB 710, 711 (2002)

("Evaluating [relevant] factors, we find that a unit limited to the [stores petitioned-for by the

union] is an arbitrary grouping of employees inasmuch as the evidencefails to establish that the

3 While Sleepy's is a "2-membee' decision, it was never revisited by the Board after it was remanded to the Region.
That is, the Board has never overruled this 2-member decision or otherwise indicated it does not constitute valid
precedent. Moreover, the Board states on its website that these decisions represent cases "on which [former
Members Liebman and Schaumber] could agree, setting aside deadlocked or potentially precedent setting cases for
additional Board members." See b=://www.nlrb.gov/news-medialbackgroundersibackground-materials-two-
member-board-decisions. in other words, Sleepy's and other 2-member Board cases represent the "state of the law."
Thus, BOL believes the rationale from Sleepy's is instructive in this matter.
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employees in the unit share a community of interest distinct from that shared by employees

[across the entire market]') (emphasis added).

Despite this clear standard that is to be used for cases such as this, the Acting Regional

Director ignored this precedent and instead relied exclusively on Specialty Healthcare & Rehab.

Ctr. of Mobile, 357 NLRB No. 83; 2011 NLRB LOGS 489 (2011) - a case that dealt with the

Nurden of proof in single-site unit determination cases where parties dispute what classifications

of employees should be included in a unit. 2011 NLRB LEXIS at *58. Importantly, Specialty

Healthcare did not deal with - or even mention - a multi-facility unit analysis. Id. Thus, that

case is inapposite to this matter because the Parties here agreed on what classifications of

employees should be included in any unit: the Bakers, and no other employees who work at

BOL's cafds.

B. The Acting Rexional Director's Decision On - Or Analysis Of - Several Factual
Issues Is Clearly Erroneous.

Second, the Acting Regional Director's decision on - or analysis of - several factual

issues is clearly erroneous. Specifically, the Acting Regional Director failed to adequately

consider the following facts when determining that gerrymandering six (6) caf6s out of BOL's

West Michigan Market is appropriate: 4

The Bakers at all the cafds across the West Michigan Market have the same skills,
produce the same products, and can fill in for one another at any cafd within the
Market without having to undergo additional training. [Tr., 135-136].5

4 A more thorough discussion of the facts underlying the Acting Regional Director's Decision and his erroneous
analysis and findings is included infra.

5 Record citations are to the Union's January 9, 2012 Petition seeking to represent certain of the Employer's

employees ("Petition"), the transcript of the January 25, 2012 hearing (7r."), and exhibits introduced by the
Employer at the January 25, 2012 hearing C'ER Ex. _"), exhibits introduced by the Union at the January 25, 2012
hearing C'Union Ex. _"), exhibits introduced by the Board at the January 25, 2012 hearing ("Bd. Ex. -11), and
the Acting Regional Director's February 24,2012 Decision C'Decision").
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0 All of the Bakers in the West Michigan Market work the third shift, receive the
same pay rates, are eligible under a market-wide bonus program, and are
otherwise subject to the same terms and conditions of employment. [Tr., 20-21,
89, 97, 134-13 6, 137, 201; ER Ex. 11.

a The same manager has hired every Baker that currently is in the West Michigan
Market. [Tr., 127-128].

0 There is central control over labor relations policies for all Bakers within the
West Michigan Market. [Tr., 137].

0 All of the Bakery Operations within the West Michigan Market are functionally
integrated because they are all overseen by one manager. [Tr., 14-15].

0 There are caf6s not petitioned-for by the Union that actually are closer
geographically to several of the petitioned-for caf6s than some of the petitioned-
for cafds are to one another. [Tr., 173-174; ER Ex 2].

0 BOL's management structure for the Bakers in the West Michigan Market is in
flux. [Tr., 60].

0 There is Baker interchange among the various caf6s within the West Michigan
Market when needs arise (e.g., absences due to injury, etc.), including interchange
across the "retail districts." [Tr., 61, 98, 106-108, 111, 119, 137-138, 150-151].
Furthermore, some Bakers split their shifts between caf6s that are in different
"retail districts." [Tr., I I I].

10oreover, the Acting Regional Director's finding that the six (6) petitioned-for caf6s conforni to

an administrative grouping of BOL is not supported by the record evidence and thus is clearly

erroneous. [Tr., 19-20]. Because the Acting Regional Director failed to account for record

evidence and made incorrect findings of facts, his Decision is clearly erroneous and must be

overruled.

III. SUMMARY OF THE EVIDENCE

A. 'Overview Of BOL's Operations And The West Michiaan Market.

BOL acquired its West Michigan Market caf6s in August, 2011 from former Panera

Bi;-ead franchisee Trigo Bread Company. [Tr., 12]. Prior to purchasing the West Michigan

Market caf6s, BOL's parent corporation did (and still does) own and operate Panera Bread
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franchised caf6s throughout Southern California. [Tr., 12, 47, 53, 58, 62]. Since its acquisition

of the West Michigan Market, BOL now operates seventeen (17) caf6s in Michigan. 6 [Petition

07-RC-072022 ("Petition); Tr., 11-12, 17, 32; ER Ex. 2]. Each cafd employs fall-time and

regular part-time Bakers, Lead Bakers, and Lead Training Bakers - the sole employees at issue

in this matter - as well as retail food service associates and other personnel, who are not seeking

to be represented in this case. [Tr., 7, 73; Bd. Ex. 2]. All of the caf6s provide the same bakery

items (e.g., bread, cookies, etc.) as well as "ready-to-serve" food items (e.g., sandwiches and

soup) to customers for immediate consumption. [Tr., 11, 14, 16, 17, 20, 32, 129-130, 135-136;

ER Ex. 6]. In other words, there is no difference among any of the seventeen (17) West

Michigan Market caf6s in terms of the products they provide. [Tr., 135-136]. Furthermore,

when Panera Bread (the fi-anchisor) conducts bakery audits of BOL, it reviews the West

Michigan Market in its entirety (i.e., there are no distinct, discrete segments within the market

for which it conducts a review). [Tr., 76-79; ER Ex. 9]. There is no collective bargaining

history among any of the caf6s within the West Michigan Market. [Tr., 9].

1. The Cafis Comprising The West Michigan Market

The following seventeen (17) caf6s constitute BOL's West Michigan Market:

1) Alpine 3150 Alpine Ave.

2) Battle Creek 28 10 Capital Ave.

3) Cascade 6080 28th St. SE

4) Gaines Township 1699 Marketplace

5) Grandville 32 44th St. SW

6) Grand Haven 1099 S. Beacon Blvd.

6 In addition to the West Michigan Market, BOL also acquired five (5) stores in Ohio, but it has since sold those
fimchises and thus they are not at issue in this matter. [Tr., 13]. A caf6 in Standale, NU was opened in November
2011. [Tr., 38-39].
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7) Gull Road 5627 Gull Rd.

8) Holland 3067 West Shore Dr.

9) Jackson 1285 Boardman Rd.

10) Kalamazoo 5119 W. Main

11) Kentwood 3770 28th St. SE

12) Knapps Comer 2044 Celebration Dr.

13) Muskegon 1710 E. Sherman Ave.

14) Portage 5970 S. Westnedge

15) Rivertown Rivertown Mall - 3700 Rivertown

16) Standale 4400 Lake Michigan Dr.

17) St. Joseph 3260 Niles Rd.

[ER Ex. 2]. All of the caf6s are in the State of Michigan and relatively close in geographic

proximity. [Id.]. For example, the St. Joseph caf6 is 49.9 miles from the Portage caf6, and the

Gaines Township caf6 is 49.6 miles from the Gull Road cafd. [Tr., 39-40, 165; ER Ex. 21. In

sum, many of the caf6s are within a short driving distance of one another. [Tr., 39-40].

2. The Bakery Operations Versus Retail Districts Within BOL

BOL organizes its West Michigan Bakery Operations and Retail Districts separately and

distinctly. [Tr., 7-8, 19-20, 35, 54-55, 57-58, 60, 90]. For instance, the retail-side of the business

is broken down into three (3) "districts" of caf6s with a District Manager over each district.

[Tr., 12, 18, 90]. The District Managers oversee retail operations and retail personnel within

their respective districts. [Id.]. The three retail districts in the West Michigan Market are the

Lakeshore District (which includes the Grandville, Grand Haven, Holland, Muskegon, and

Rivertown caf6s), the Grand Rapids District (which includes the Alpine, Cascade, Gaines
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Township, Kentwood, Knapps Comer, and Standale caf6s), and the 1-94 Corridor (which

includes the Battle Creek, Gull Road, Jackson, Kalamazoo, Portage, and St. Joseph cafds). [Tr.,

19, 33-34]. The districts are fluid in that caf6s can be (and are) transferred between the districts

because they are arranged based on the skill level of the district managers. [Tr., 19, 38-40]. That

is, if a district manager is able to take on more responsibility, then more caf6s will be shifted into

his/her district and placed under his/her control. [Tr., 19, 38-39]. For example, when the

Standale caf6 recently was opened in November 2011, the Muskegon caf6 was transferred from

the Grand Rapids to the Lakeshore retail district. [Tr., 38-39]. Geographic considerations play a

minor role in district determinations, but some caf6s in the retail districts actually are closer to

the caf6s of another district, such as Gaines Township (Grand Rapids district) being closer to

Gull Road (1-94 Corridor) than St. Joseph (1-94 Corridor) to Portage (1-94 Corridor). [Tr., 44,

64; ER Ex. 21. Thus, the retail districts change based on the addition of caf6s and the skill set of

the responsible District Manager.

Additionally, there are General Managers (ak.a. Cafd Managers), Assistant Managers,

and Shift Supervisors below the District Managers at each caf6, all of whom have some

supervisory responsibility over retail operations and retail employees. [Tr., 18, 341. However,

the District Managers, General Managers, Assistant Managers, and Shift Supervisors, have no

formal authority or responsibility over the Bakers or the Bakery Operations. [Tr., 18-20, 34-35,

41-42, 57-58, 89-90,163].

Conversely, there are no "districts" or "districts managers" for the Bakery Operations of

BOL. [Tr., 14-15, 19-20, 90, 149] .7 In other words, the Lakeshore, Grand Rapids, and 1-94

7 While Union witness Dan Wood testified there "always" has been an 1-94 Corridor - including for BOL's Bakery
Operations - he has only been with the company for four (4) years so he has no knowledge of operations prior to his
arrival. More importantly, as a non-managrement employee, he has no personal knowledge of future plans for
BOL's organizational structure for the West Michigan Market. [Tr., 157]. Wood's testimony is further undercut by
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Corridor retail districts are only administrative groupings with respect to the retail operations and

are not applicable to BOL's Bakery Operations; there is no "1-94 Corridor" within the Baking

operations. [Tr., 19-20, 90]. BOL Director of Operations Greg Collins confirmed this fact at the

hearing as follows:

Q. Okay. Why don't you describe to Mr. Ray how these retail cafj districts
are set up. I mean, couldyoujust describe to me -- to him, in round terms,
how you've divided them up at this point?

A. Yeah; they're assigned by, really, ability and skill level. If the current
configuration is what you'd like to hear about or --

Q. Yeah let'sjust talk about that. We'll kind ofback upftom there.

A. Prior to opening our last cafe, we had a district manager that managed
fourcafis. 71at was due to his limited results and ability with those cafis.
We opened another cafj in December and needed to expand
responsibilities, so we assigned him afifth cafj and gave the other district
manager a sixth cafg. And then we have another district manager that has
six cafis, as well.

Q. Just describe, you know, in loose terms, geographically, how those are
currently broken up?

A. Currently, we define them as the Lakeshore area, Grand Rapids area, and
1-94 corridor, and we have the three district managers that are assigned
to each ofthose.

Q. Now, those retail district managers, do those sync up with how you
manage the baking operations in west Michigan?

A. No, no, they do not.

Q. And why not?

A. The retail -- I'm sony, the baking operations are managed by Rodney
Alman. Rodney Alman is kind oflike our district manager ofbaking. You

the fact that when BOL's predecessor initially hired former Bakery Training Specialist O'BTS") Trudy Grownin, she
was responsible for the Bakery Operations in the current 1-94 Corridor retail district, but she also oversaw the
Holland and Grand Haven cafds (Lakeshore retail district cafds) for approximately four (4) years. [Tr., 84-85].
However, as the West Michigan Market grew along with her skill level, her cafd assignments changed. [Id]. And
now, BOL currently is considering adding a third BTS to its West Michigan Market, which will affect the cafts the
other two (2) BTSs oversee. [Tr., 59, 60]. In short, the current BTS cafd assignments are likely to change with the
addition of new cafds and BOL's application of its preferred staffing model for the cafi6s it recently acquired.
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know, he is responsible for the 43 bakers that we have in the area, just as
our district managers are responsible for the teams of managers that they
have in each of their cafis.

[Tr., 19-20].

Thus, for the Bakery Operations, there is one Bakery Market Manager ("BMM") who

hires and oversees all Bakers in the West Michigan Market, a role currently filled by Rodney

Alman ("Alman"). [Tr., 14-15,20,23,39,67,72,74,103,128,149].

3. Administrative And Organizational Changes Are Underway In The West
Michigan Market

Because BOL just recently acquired the West Michigan Market in August 2011, many

administrative changes are planned and being evaluated. [Tr., 53-54, 60-62]. These plans

include the opening of new cafds, the reassignment of caf6s to different Districts (on the retail

side) and to different BTSs (on the Bakery side), and bringing the BOL West Michigan Market

into overall alignment with the structure of BOL's franchises in California. [Th, 38-39, 40-41,

53-54, 60, 62]. Thus, the West Michigan Market is in a fluid state due to BOL's recent

acquisition of the territory and ongoing evaluation. In sum, because the management structure of

the entire West Michigan Market is in flux and historically has changed over time, there are no

set, established "administrative groupings" within the Market with respect to the Bakery

Operation.

4. The BMM Has Hired All Of The Bakers In The West Michigan Market And
Has Ultimate Responsibility For All Baking Operations In The Market

As initially discussed above, Alman is the sole BMM over the entire West Michigan

Market. [Tr., 14-15]. As the BMM, Alman has ultimate authority to hire Bakers and, in fact, he

pLrsonally has hired afl of the Bakers currently in the West Michigan Market. [Tr., 127-128]. In

addition, Alman makes or signs off on all Baker disciplinary decisions in the Market, approves
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all schedules for the Bakers across the Market, conducts evaluations for all the Bakers in the

Market, and otherwise controls all human resources and labor relations matters for all of the

Bakers in the Market. [Tr., 23, 26-27, 31, 41, 52, 65-67, 72, 92, 112-113, 126-127, 134-137;

Union Ex. 5]. Thus, the BMM is responsible for the performance of the Bakery Operations

throughout the Market. [Tr., 26, 39].

5. The BTSs Assist The BMM In Overseeing The Market, But The Cafis They
Oversee Are Dependent On Their Ability And Skill Level

Bakery Training Specialists ("BTS') assist the BMM in overseeing the various cafds, but

they do not have the ability to hire bakers or make final disciplinary decisions. There currently is

only one BTS working in the West Michigan Market, April Kibby ("Kibby"), with the other BTS

position being vacant. [Tr., IS]. Kibby primarily oversees the eleven (11) caf6s that comprise

the retail districts known as "Lakeshore" and "Grand Rapids," but she also has worked with the

cafds in the retail district known as the "1-94 Corridor." [Tr., 86-87]. The vacant BTS position

currently is being covered by Alman and Kibby, so they are handling the six (6) caf6s in the

retail district known as the 1-94 Corridor." [Tr., 159].

The caf6s to which BTSs are assigned are dependent on a BTS's level of skill as well as -

to a lesser extent - geographic considerations. [Tr., 54-55]. In other words, BTSs' cafd

assignments are fluid and can change as they are able to take on more caf6s, just like the retail

districts. [Tr., 54, 60, 85]. For example, when BOL's predecessor initially hired former BTS

Trudy Grownin, she was responsible for the Bakery Operations in the current 1-94 Corridor"

retail district, but she also oversaw the Holland and Grand Haven caf6s (Lakeshore retail district

cafds) for approximately four (4) years. [Tr., 84-85]. However, as the West Michigan Market

grew along with her skill level, her cafd assignments changed. [Id.J. And now, BOL currently is

considering adding a third BTS to its West Michigan Market, which will affect the caf6s the
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other two (2) BTSs oversee. [Tr., 59, 60]. In short, the current BTS caf6 assignments are likely

to change with the addition of new caf6s and BOL's application of its preferred staffing model

for the caf6s it recently acquired.

BTSs' duties consist of filling in for Bakers at caf6s that are short staffed; training Bakers

to ensure they are able to produce baked goods consistent with BOL standards; ensuring

equipment is properly maintained and running; and otherwise supporting BMMs in overseeing

the bakery operations and Bakers in the Market. [Tr., 11, 14-15, 26-27, 31-32, 93, 103, 126-127,

146-148, 166; ER Ex. 3]. BTSs are salaried positions, in contrast to the hourly Bakers positions,

and have differentiob duties than the Bakers. [Tr., 26, 31, 147-148; ER Ex. 3].

6. The Bakers

There are approximately forty-one (41) Bakers in the West Michigan Market, all of

whom have been hired by Alman. [Tr., 128, 155]. Bakers are only responsible for preparing the

baked goods to be served the next day and do not have overlapping responsibilities with the retail

employees, such as having direct contact with customers. [Tr., 20]. In fact, Bakers work the

third shift in order to prepare the baked goods and thus have little to no interaction with the retail

employees on a daily basis. [Th, 20-21, 89]. .411 Bakers at all cafds work the third shift and are

subject to the same pay rates, bonus program, social events, labor relations policies, and all other

terms and conditions of employment.' [Tr., 20-21, 89, 97, 103, 134-136, 137, 201; ER Ex. 1].

Alman provided the following testimony regarding the uniform terms and conditions of

employment for the Bakers across the West Michigan Market:

'In an attempt to downplay the uniformity among all seventeen (17) caf6s in the West Michigan Marke Union
witness Daniel Wood testified that the schedules for each store are divided among "districts." [Tr., 160-161].
However, this testimony was expressly refuted by the testimony of BMM Rodney Alman where he described how
schedules were grouped by administrative convenience (ka, divided so all schedules could fit on one page).
[Tr., 105-106,116-117; ER Ex. 71.
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HEARflVG OFFICER RA Y. And the same Labor Relations policy applies to all
17 of the stores, not -- there's no difference amongst the Employer's policies
when it comes to employee conduct or labor relations, whether it's 1-94,
Lakeshore, or Grand Rapids; is that correct?

THE WITNESS.- Yes.

HE,4RflVG OFFICER RA Y. Do all of the bakers have this, regardless of whether
they're in the Grand Rapids, Lakeshore, or 1-94, do they all have the same
opportunities for training or advancement?

THE WITNESS. Yes.

[Tr., 137].

In addition, the duties and skill set required of Bakers are the same across all seventeen

(17) caf6s in the West Michigan Market. [Th, 135-136]. In other words, a Baker at any cafd in

the West Michigan Market could fill in at any other caf6 within the Market without any

additional training. [Id 1. Indeed, at the hearing, Alman testified as follows:

HE,4REVG OFFICER RAY- Okay, all right, thank you. Is it fair to say though
that given that things are standardized, that everyone is making the same thing,
that a baker firom Jackson could leave today and go to Grand Rapids and bake,
and there would be no problem? Is thatfair to say?

THE WflNESS.- Other than familiarizing themselves with the surroundings, they
would be able to create that bake in both stores or both cafis.

HE4RING OFFICER RA Y- Okay, there wouldn't be any special skill they would
need to know outside of what they already know?

THE WITNESS.- No.

Accordingly, Bakers have been required to fill in at other cafds in the event of an

emergency (e.g., vacation, injury, etc.), and some even split their shifts between caf6s. [Tr., 61,

98, 106-107, 111, 119, 137-138, 150-151]. When Baker interchange occurs, it includes

interchange across cafds in different "retail districts." [Tr., 106-107, 111, 119, 137-138]. Alman

provided testimony on this point:
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Q. 4nd can you just describe to Mr. Ray any situations that you can recall
right now where, you know, bakers have been temporarily assigned to
cafis, you know, that are outside of these retail districts?

A. Marty Kik out of Battle Creek has traveled to Gaines Township, which is
Grand Rapids, to fill in a couple of sh ifts because of an injury.

Q. To a baker?

A. To a baker? [sic]

Q. Okay.

A. Gary Clinger has traveled to Gull Road Gary Clinger is out of Holland,
traveled to Gull Road, and I can't remember whether that was sickness or
vacation Becky Jensen, out of RiverTowA has traveled to Gull Road,
again, for the same reasons. Gwy Clinger

Q. Becky's out ofRiverTown?

A. Out ofRiverTown.

Q. Okay, sony. I wasn't listening. Myfault.

A. Gary Clinger also has taken a position down in St. Joe in the past -- he's
out ofHolland -- to try to bring that team, you know, to success.

[Tr., 106]. Mr. Clinger worked in the St. Joseph caf6 for nearly one (1) year before returning to

Holland. [Tr., 107]. Tim Butler also has worked temporarily at Gull Road from Kentwood.

[Tr., 107-108]. Finally, when a Baker position opens, it is posted across the entire West

Michigan Market (i.e., not just within "retail districts" or specific caf6s). [Tr.,28-29,67].

B. The Union Petitions To Represent The Bakers At Only Six (6) Of The Seventeen
(17) Cafis In BOL's West Michiean Market.

The Union petitioned to represent the Bakers at six (6) of BOL's seventeen (17) caf6s in

the West Michigan Market on January 9, 2012. [Petition]. Contrary to the Union and the Acting

Regional Director, BOL does not believe gerrymandering six (6) caf6s out of its West Michigan

Region Market is appropriate for a bargaining unit. Rather, due to the strong community of

interest that exists among g1l of its Bakers, BOL believes the only appropriate unit in this case is
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a Bakers unit comprised of the Bakers from all seventeen (17) of its cafds in the West Michigan

Market [Tr., 7-9]. In surn, the six (6) cafi6s sought by the union do not share a separate, distinct

community of interest and the Acting Regional Director's Decision must be set aside.

IV. ARGUMEENT

A. The Acting Radonal Director Failed To Apply The Proper Lezal Standard
Applicable To Multi-Facility Unit Cases Where A Union Seeks To Represent
Employees At More Than One But Less Than AD Facilities In A Market.

The Acting Regional Director's application of Specialty Healthcare, 357 NLRB No. 83,

2011 NLRB LEXIS 489 to this case is clearly erroneous. Under longstanding Board precedent a

"single-facility unif 'is presumptively appropriate. See J & L Plate, 3 10 NLRB 429. When a

union petitions for a multi-location bargaining unit, however, the presumption in favor of a

single facility unit has no applicability. See Carson Cable TV, 795 F.2d at 887; Capital Coors,

309 NLRB at 322 fn. 1. Thus, where, as here, a union petitions for a unit that is greater than a

single location but less than chain-wide in scope, it must be established that the employees in the

petitioned-for unit "share a community of interest distinct from the employees at the excluded

facilities." Sleepy's Inc., 355 NLRB No. 21; 2010 NLRB LOGS 85, * 10-11. See also Bashas',

Inc., 337 NLRB 710, 711 (2002) ("Evaluating [relevant] factors, we find that a unit limited to the

[stores petitioned-for by the union] is an arbitrary grouping of employees inasmuch as the

evidence fails to establish that the employees in the unit share a community of interest distinct

from that shared by employees [across the entire market]") (emphasis added).

When evaluating whether evidence establishes a union's arbitrary selection of multiple

sites meets this standard, the Board considers the similarity of employee skills, duties and

worldng conditions; fimctional integration of business operations, including employee

interchange; centralized control of management, supervision and labor relations; whether the

petitioned-for unit conforms to an administrative fimction or organizational grouping of the
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employer's operations; geographic cohesiveness and proximity; and collective-bargaining

history. Sleepy's Inc., 355 NLRB No. 21; 2010 NLRB LEXIS 85, *10-11. See also Bashas',

337 NLRB at 711; Alamo Rent-A-Car, 330 NLRB 897, 897 (2000). In addition, if an employer

frequently changes supervisory assignments or administrative groupings of facilities, then a

grouping of facilities based on common supervision does not form a sufficiently stable collection

of facilities for collective bargaining purposes and the Board must look for a larger, more stable

unit. Lab. Corp. ofAmerica Holdings, 341 NLRB 1079, 1082 (2004) ("Based on these changes

[in management structure] (both past and future), when viewed in the light of the other facts set

forth herein, we'find that the seven [employees] currently under [a particular supervisor's]

supervision do not constitute a sufficiently stable collection of facilities forming a cohesive,

coherent unif ') (emphasis added); Burlington Food Store, Inc., 235 NLRB 205, 206 (1978).

Despite this clear, long-standing precedent applicable to cases where a union seeks to

represent more than one site but less than an entire market, the Acting Regional Director invoked

and exclusively relied upon the Board's recent decision Specialty Healthcare, 357 NLRB No. 83,

2011 NLRB LEXIS 489. Specialty Healthcare, however, is not applicable to this case.

Specialty Healthcare only dealt with the burden of proof in sin unit determination cases

where parties dispute the classifications of employees who should be included in a unit.

2011 NLRB LEMS at *58. Specialty Healthcare did not deal with - or even mention - a multi-

facility unit analysis where a union seeks to represent more than one but less than all stores in a

market. Id.

Furthermore, as of the date of this brief, the Board has not applied the principles set forth

in Specialty Healthcare to any multi-site unit cases. Specialty Healthcare explicitly recognized

that it was not intended to disturb presumptions and rules in other contexts:
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We note that the Board has developed various presumptions and special industry
and occupation rules in the course of adjudication- Our holding today is not
intended to disturb any rules applicable only in specific industries other than the
rule announced in Park Manor.

Id. at *55, 56 n29 (emphasis added).

Moreover, the Board specifically stated in Specialty Healthcare that "A petitioner cannot

fracture a unit, seeking representation in 'an arbitrary segment' of what would be an appropriate

unit." Id at *56. Based on that rationale, Specialty Healthcare's standard as applied by the

Acting Regional Director simply is unworkable in this case. The West Michigan Market's

administrative organization historically - and, in fact currently - is very fluid and subject to

change. In 2000, there were two Panera franchised cafds in West Michigan, and now there are

seventeen cafds in the Market. [Tr., 12-13]. During this period of growth, Bakery Operations

Management changed. [Th, 15, 38]. BOL now has two cafI6 openings specifically planned and

expects to open two new caf6s within the West Michigan Market each year. [Tr., 3941]. As a

result of the continued expansion of the Market BTS assignments must be fluid, including at the

six petitioned-for caf6s. See, supra, Fn7 at pgs. 8-9. Allowing the Union to carve out an

"arbitrary segment" would tie the hands of BOL and unfairly limit it from implementing market-

wide changes in its Bakery Operations.

In addition, with respect to the Bakery Operations, there is only one "markef' that is

overseen by one BMM. [Tr., 19-20]. That is, all Bakers within the Market are managed as a

"whole." By definition, the Union's attempt to only represent the Bakers at six (6) caf6s

constitutes an "arbitrary segment" that would fracture the West Michigan Market and such a unit

is not proper under Specialty Healthcare. See Odwalla, Inc., 357 NLRB No. 132 (2011) (noting

Specialty Healthcare and finding a "fractured unif' to be inappropriate where, among other

things, excluded employees shared common supervision with employees included in the unit).
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Specialty Healthcare was never meant to apply to multi-facility unit cases such as this where it

would result in fracturing a unit and impede the dynamic realities of the retail envirom-nent.

Because Specialty Healthcare was never meant to apply to multi-site cases - particularly

cases where a union is tying to cherry-pick only several stores out of a market - its holding and

theories regarding discrete, single-site units in the healthcare context do not apply to this case. 9

Thus, Specialty Healthcare was improperly invoked by the Acting Regional Director and his

Decision must be overruled. 10

B. The Acting Regional Director's Decision On - Or Analysis Of - Critical Factual
Issues Is Clearly Erroneous.

The Acting Regional Director's failure to account for critical record evidence and his

finding with respect to the "1-94 Corridoe' retail district further renders his Decision clearly

erroneous. Indeed, the record establishes that the Bakers across the entire West Michigan

Market share an overwhelming community of interest because they are managed and operated as

a homogenous group. The Union failed to present sufficient evidence to meet its burden to

arbitrarily select seventeen (17) bakers from the forty-one (41) across the Market. In fact, the

Board has found similar attempts by unions to gerrymander multi-facility units less than market-

wide in scope to be inappropriate.

9 In addition, the Board specifically noted in an August 30, 2011 press release that:

In a decision made public today [Specialty Healthcare], the National Labor Relations Board has
adopted a new approach for determining what constitutes an appropriate bargaining unit in
health carefacilities other than acute care hospitals (which are covered by the Board's Health
Care Rule).

In addition, the Board clarified the criteria used in cases where a party argues that a proposed
bargaining unit is inappropriate because it excludes certain employees. 77te Board did not create
new criteria for determinke appropriate barealainz units outside of health care facilities.
(emphasis added).

See hqps://www.nlrb.gov/news/board-issues-decision-gppmpriate-units-non-acute-hea[th-care-facilities. As such,
all of the multi-site unit cases and precedent cited by BOL remain controlling.

10 BOL notes that the Union did not argue Specialty Healthcare provided the proper legal test for this matter. In fact,
the Union cited largely the same cases as BOL in its Post-Hearing Brief
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One such case is Sleepy's Inc., 355 NLRB No. 21; 2010 NLRB LEXIS 85 (2010). Inthat

case, the union sought to represent the sales employees only at the company's thirty-two (32)

stores in Southwestern Connecticut while the employer contended the only appropriate unit

consisted of all of its one hundred and fifty-six (156) stores in its New England Market. Id. at

* 1. In concluding that the Southwestern Connecticut Stores-only unit was inappropriate, the

Board noted the following facts:

9 The employees at the excluded stores in the division had the same skills and
performed the same fimctions as the employees in the stores petitioned-for by the
union. Id. at * 12.

0 There was evidence of some employee interchange among stores within the
petitioned-for stores as well as interchange among the stores outside the
petitioned-for unit. Id. at * 12.

0 There was central control over labor relations by a Regional Vice President (i.e.,
he made the final calls on discipline, hiring decisions, etc. throughout the New
England Market). Id. at * 13.

0 There was no evidence that the employer considered the petitioned-for stores to
be an administrative grouping. Id. at * 13.

0 Many excluded stores were close geographically to the petitioned-for stores,
including some that were as close to one or more of the stores in the union's
carve-out. Id. at* 15.

0 The stores frequently changed management or district-alignment which meant
that the unions petitioned-for stores were not a "stable unit" for purposes of
bargaining. Id. at *15-16.

Based on these facts, the Board held the union's petitioned-for unit of only several stores was

inappropriate. Id. at *16. As discussed further below, BOL's Bakery Operations in the West

Michigan Market share all of the identical facts found in Sleepy's.

Laboratory Corp. ofAmerica Holdings, 341 NLRB 1079 (2004), is another case where

the Board found a union's attempt to "cherry-pick" only a few facilities from a market to be

inappropriate. There, the union petitioned to represent seven (7) of a company's twenty-two (22)
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sites within its Southern New Jersey Region. Id. In agreeing with the employer that the smallest

appropriate unit consisted of all the facilities in its Southern New Jersey Region, the Board noted

that the petitioned-for stores did not conform to any administrative grouping by the company; the

supervisor structure was in flux, partly based on the fact that the company was considering

hiring a new supervisor which would affect which employees the current supervisors were

overseeing, there was employee interchange between facilities; there was no coherent geographic

grouping to the petitioned-for stores, which was evidenced by the fact that at least one of the

excluded facilities was closer to one of the petitioned-for facilities than some of the petitioned-

for facilities were to one another; the terms and conditions of employment were the same for all

employees across all of the facilities in the Southern New Jersey Region; and there was no

collective bargaining history. Id. at 1082-1083. See also Bashas" 337 NLRB 710 (flinding

union's attempt to represent employees at only several stores was inappropriate because there

were centralized control over labor relations by the corporate office; the skills and duties of the

employees between all the stores was largely the same; the petitioned-for unit did not conform to

any employer administrative grouping; and the proposed county-wide unit did not constitute a

coherent geographic unit because an excluded store was in close geographic proximity to other

stores in the proposed unit); Alamo Rent-A-Car, 330 NLRB 897 (2000) (Board holding that the

union's petitioned-for unit consisting of only 2 of 4 San Francisco sites was inappropriate

because, among other things, there was centralized control over labor relations and the

employees at the excluded facilities performed the same work under the same terms and

conditions as employees who worked at the included facilities).

This case parallels Sleepy's, Laboratory Corporation, and other Board precedent

analyzing multi-facility unit determinations. The record here establishes that:
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0 The Bakers at all the cafds across the West Michigan Market have the same skills,
produce the same products, and can fill in for one another at any cafd within the
Market without having to undergo additional training. [Tr., 135-136].

0 All of the Bakers in the West Michigan Market work the third shift, receive the
same pay rates, are eligible under a market-wide bonus program (i.e., awarded to
nine Bakers regardless of retail district), and are otherwise subject to the same
terms and conditions of employment [Tr., 20-21, 89, 97, 134-136, 137, 201; ER
Ex. I ].

0 Alman - the current BMM - has hired every Baker that currently is in the West
Michigan Market. [Tr., 127-128].

0 There is central control over labor relations policies for all Bakers within the
West Michigan Market. [Tr., 13 7].

0 All of the Bakery Operations within the West Michigan market are functionally
integrated because they are all overseen by one BMM. [Tr., 14-15].

0 There are caf6s not petitioned-for by the Union that actually are closer
geographically to several of the petitioned-for caf6s than some of the petitioned-
for caf6s are to one another. [Tr., 173-174; ER Ex. 2].

0 The cafds to which a BTS are assigned are based solely on the ability of the
specific BTS (i.e., a highly-skilled BTS will take on more caf6s than a new or
less-skilled BTS). [Tr., 54-55]. Indeed, BTS cafd assignments have changed over
time, including with regard to the petitioned-for caf6s. [Tr., 84-85]. Moreover
BOL curren U is considering hirijzg a third BTS for the West Michjyan Market,
which will gEect the cafis the current BTSs oversee. [Tr., 60]. In sum, the BTS
assignments are not stable (i.e., fluid) and are in the midst of change, or "in flux,"
at this very moment. See, e.g., Lab. Corp., 341 NLRB at 1082-1083.

There is Baker interchange among the various caf6s within the West Michigan
Market when exigent circumstances arise (e.g., absences due to injury, etc.),
including interchange across the "retail districts." [Tr., 61, 98, 106-108, 111, 119,
13 7-13 8, 150-15 1 ]. For example, Baker Tim Butler has worked between caf6s in
the Grand Rapids and 1-94 Corridor Retail districts. (Th, 107-108]. In addition,
Bakers have taken interim assignment across the "retail districts," such as Baker
Gary Clinger who went on a temporary assigriment from Holland (Lakeshore) to
St. Joseph (1-94) for nearly a year. [Tr., 150]. Furthermore, some Bakers split
their shifts between caf6s that are in different "retail districts." [Tr., 111 ]. "

While the Acting Regional Director attempted to downplay the amount of Baker interchange that occurs, that does
not support a finding the petitioned-for six (6) stores constitute an appropriate unit for bargaining. See, e-g., Alamo,
330 NLRB at 898 (finding that where there was no evidence of any interchange, it did not support the union's
contention that a unit of only several facilities was appropriate).
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While the Retail operations within the West Michigan Market are administratively
grouped into three (3) districts which are overseen by three (3) District Managers,
there are no formal "districts" within the Bakery Operations and one (1) BMM is
responsible for all Bakery Operations within the Market. [Tr., 7-8, 14-15, 19-20,
35, 54-55, 57-58, 60, 90, 149]. Furthermore, corporate Panera Bread only views
all seventeen (17) caf6s as a single market. [Tr., 76-79; ER Ex. 9].

There is no collective bargaining history among any of the caf5s within the West
Michigan Market. [Tr., 9].

Thus, based on the record evidence, it has not been established that the six (6) petitioned-for

caf6s share a community of interest "separate and distinct" from the Bakers across the West

Michigan Market as a whole. See Lab. Corp., 341 NLRB 1079 at 1083 ("Although it is clear

that the employees in the petitioned-for unit share a community of interest, we find that the

evidence fails to establish that it is separate and distinct from the community of interest they

share with other employees ofthe Employer's Southern New Jersey Region.") (emphasis added).

In his Decision, the Acting Regional Director inexplicably ignored this binding precedent

and abundance of corresponding record evidence establishing the overwhelming community of

interest that exists among all the Bakers in the West Michigan Market. 12 Indeed, the Acting

Regional Director relied exclusively on his finding that the 1-94 Corridor conforms to an

administrative grouping of BOL. This finding of fact, however, is clearly erroneous because his

finding that the "1-94 Corridor" exists with respect to BOL's Bakers is not supported by the

record evidence; the 1-94 Corridor only exists as an administrative grouping with respect to

BOL's retail-side. [Tr., 19-20, 90]. Indeed, while the Acting Regional Director found a single

BTS has, at least for a time, overseen the petitioned-for caf6s, the caf6s to which the BTSs are

12 The Acting Regional Director inappropriately found the facts of this case are distinguishable from those in
Sleepy's, Bashas, and Lab. Corp. solely based on his finding that the "1-94 Corridor" constitutes an administrative
grouping with respect to BOL's Bakery Operations. [Decision, pp. 8-9]. As discussed more fully herein, that
finding is clearly erroneous, and - even if it was proper - that finding does not outweigh the entirety of the facts that
support the Bakers within the West Michigan Market constitute one, homogenous group that share identical
employment terms and supervision.
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assigned are on the verge of change, and have changed historically. Thus, this case is akin to

Lab. Corp. where the Board found the supervisor structure was in flux, partly based on the fact

that the company was considering hiring a new supervisor which would affect which employees

13the current supervisors were overseeing. Lab. Corp., 341 NLRB at 1082-1083.

Moreover, even if the Acting Regional Director's finding that the "1-94 Corridor" does

constitute an administrative grouping by BOL is supported by the record evidence, its

significance is diluted beyond relevance by the following facts: 1) all the Bakers within the

West Michigan Market were hired by the same BMM, and the BMM is ultimately responsible

for Baker discipline, performance, and scheduling across the entire West Michigan Market

[Tr., 14-15, 20, 23, 39, 67, 72, 74, 103, 128, 149]; 2) the Bakers at all the caf6s across the West

Michigan Market have the same skills, produce the same products, and can fill in - and have

filled in - for one another at any cafd within the Market without having to undergo additional

training [Tr., 135-136]; 3) ag of the Bakers in the West Michigan Market work the third shif

receive the same pay rates, are eligible under a market-wide bonus program, and are otherwise

subject to the same terms and conditions of employment [Tr., 20-21, 89, 97, 134-136, 137, 201;

ER Ex. 1]; 4) BTS assignments are based solely on the skill level of the BTS and thus subject to

change (i.e., the districts within the Market that the BTSs oversee - including the caf6s within

the 1-94 Corridor retail district - have and will continue to change) [Tr., 54-55]; and 5) BOL

currently is considering hiring a third BTS for the West Michigan Market, which will alter the

cafd assignments; of each BTS and result in more BTS interchange across the entire West

Michigan Market [Tr., 60]. Thus, the facts do not support a finding that the Bakers at the six (6)

13 The Acting Regional Director's finding that the lack of interchange supported a finding that the petitioned-for
caf6s constitute an appropriate unit likewise is erroneous. See, e.g., Alamo, 330 NLRB at 898 (finding that where

there was no evidence of any interchange, it did not support the union's contention that a unit of only several
facilities was appropriate).
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petitioned-for caf6s share a community of interest separate and distinct from the other caf6s in

the market and the Acting Regional Director's Decision must be overruled.

C. Assumin. Arruendo, Soecialty Healthcare Did Set Forth The Proper Analytical
Framework For This Case, The Record Evidence Establishes The Bakers Across
The Market Share An "Overwhelming Community Of Interest."

Assuming, arguendo, the Acting Regional Director is correct in applying the standard set

forth in Specialty Healthcare to this case, the record evidence establishes that all the Bakers

across the West Michigan Market share an "overwhelming community of interest" and thus the

Acting Regional Director's decision must be overruled in any event.

As thoroughly detailed above, the facts of this case clearly establish that the Bakers

across the West Michigan Market share a similarity of skills, duties and working conditions; that

there is functional integration of the cafds, including Baker interchange among the caf6s;

centraHzed control of management, supervision and labor relations by the BMM; fluidity in the

management of the Bakery Operations within the Market; and geographic cohesiveness of all the

caf6s. Furthermore, allowing a carve-out of the six (6) caf6s from the Bakery Operations would

result in the type of "fractured unif 'Specialty Healthcare explicitly noted to be inappropriate.

Thus, the Acting Regional Director's finding that all Bakers across the Market do not share an

overwhelming community of interest is clearly erroneous under the standard prescribed by

Specialty Healthcare.

V. CONCLUSION

A unit comprised of all Bakers in all caf6s within the West Michigan Market is the oniv

appropriate unit in this case. Indeed, given the Bakers' uniform skills and duties, common

supervision, same terms and conditions of employment, geographic proximity of caf6s, and

overall overwhelming community of interest, there is no basis for carving out the six (6)
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petitioned-for caf6s. Therefore, the Acting Regional Director's Decision to gerrymander a unit

from six (6) caf6s is clearly erroneous and must be overruled.

Respectfully su

Donald P. Likess
David J. Pryzbylski
BARNES & THORNBURG LLP
171 Monroe Avenue N.W., Suite 1000
Grand Rapids, Michigan 49503-2694
Telephone: 616-742-3994
Facsimile: 616-742-3999
E-mail: dlawless@btlaw.com

dpryzbylski@btlaw.com

Attorneys for Employer
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served on the following counsel of

record, the Regional Director, and the Acting Regional Director by electronic mail and

depositing same in the Federal Express, Overnight, this 9th day of March, 2012:

Terry A. Morgan, Regional Director - Terry.Morgan@nlrb.gov
Dennis Boren, Acting Regional Director - Dennis.Boren@,nirb.gov
National Labor Relations Board, Region 7
Patrick V. McNamara Federal Building
477 Michigan Avenue, Room 300
Detroit Michigan 48226

John Price -jpbct@msn.com
BCTGM International Union
10401 Connecticut Avenue
Kensington, Maryland 20895

David J. Pry&lki

HOS02 12085060

26



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION SEVEN

BREAD OF LIFE, LLC,

Employer

-and- Case No. 7-RC-072022

LOCAL, 70 BAKERY
CONFECTIONERY, TOBACCO &
GRAIN MILLERS INTERNATIONAL
UNION, AFL-CIO,

Union

Donald P. Lawless
BARNES & THORNBURG LLP
Attorney for Employer
171 Monroe Avenue N. W., Suite 1000
Grand Rapids, MI 49503-2694
Telephone: 616-742-3994
Facsimile: 616-742-3999
E-mail: dlawless@btlaw.com

OBJECTIONS TO ELECTION

Now comes the Employer, Bread of Life, LLC ("Employer"), and files these Objections

to Election in this matter, pursuant to Rules and Regulations of the National Labor Relations

Board at Section 102.69(a), as follows:

1 . Some of the bakers working at the Employer's six caf6s deemed eligible to vote

functioned as a group at least since March, 2011. Among its leaders were Kathleen Von Eitzen,

Daniel J. Wood, and Kyle Schilling. The Union co-opted that leadership structure for purposes

of organizing the group of bakers and for its campaign leading up to the vote.

EXHIBIT



2. As part of that process, the Petitioner Union authorized Kathleen Von Eitzen to be

its agent for purposes of soliciting authorization cards among the Employer's employees. In the

process of so doing, Ms. Von Eitzen mis-represented to at least one of the Employer's employees

that he "had to" sign a union authorization card.

3. After January 9, once Ms. Von Eitzen determined that one of her baker co

workers at the Battle Creek cafe who had signed a union authorization card intended to vote "no9)

in the upcoming election, she engaged in a course of deliberate conduct to intimidate this co-

worker, not only in an attempt to change his mind about the vote but to also send a message to

other co-workers about what would happen to them if they decided not to support the Union.

Ms. Von Eitzen's intimidating and coercive behavior included telling co-workers that their co-

worker was not to be trusted or believed (he is a "liar"), that he was not a good worker, making

false reports regarding his work habits, and photographing and videotaping the co-worker with

threats to report him to management for not being actively engaged in his work. Ms. Von Eitzen

also referred to this colleague as "an asshole" and as someone who was going to "get me in

trouble." Ms. Von Eitzen enjoyed a good working relationship with this baker colleague until

she determined that he intended to vote "no" in the upcoming Union vote.

4. Ms. Von Eitzen engaged in a course of behaviors that continued after the

Employer's receipt of the January 9 Petition in this matter intended to coerce her co-workers.

Acting as an agent of the Petitioner, Ms. Von Eitzen coerced at least two of her co-workers at the

Battle Creek cafd by stating that either or both she and Daniel J. Wood would be fired from their

job with the Employer if the co-workers did not vote for the Petitioner.

5. Ms. Von Eitzen threatened a Battle Creek co-worker who she perceived was not

going to support the Union that it would be better for him to not vote in the election at all.



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

BREAD OF LIFE, LLC
Employer

and Case 7-RC-072022

LOCAL 70, BAKERY, CONFECTIONARY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO, CLC

Petitioner

ORDER

The Employer's Request for Review of the Acting Regional Director's Decision and
Direction of Election is denied as it raises no substantial issues warranting review.'

BRIAN E. HAYES, MEMBER

RICHARD F. GRIFFIN, JR., MEMBER

TERENCE F. FLYNN, MEMBER

Dated, Washington, D.C., March 21, 2012.

In denying review, we find that the petitioned-for employees share a community of interest that
is distinct from that of the employees excluded by the Acting Regional Director under NLRB v.

Carson Cable TV, 795 F.2d 879, 884 (9th Cir. 1986). We do not reach the question of whether

the Board's test in Specialty Healthcare & Rehabilitation Center ofMobile, 357 NLRB No. 83
(2011), applies. EXHIBIT
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6. As part of an overall effort to create an intimidating and coercive environment

leading up to the vote, Petitioner's agent Daniel J. Wood stated that nothing could be "awfW

enough' 'to happen to the Employer's Bakery Market Manager. Mr. Wood made the statement in

front of other bakers at the Employer's Kalamazoo caf6 that the Bakery Market Manager could

be "shot in the head" in front of them and that action would not make a difference in how they

perceive their jobs. Mr. Wood then went on to add "you guys don't know who you are dealing

with." In the same conversation, Mr. Wood's stated the Union's intent to obtain pictures of the

Bread of Life owners' homes and addresses and circulate them among the employees.

7. At least one other baker at the Employer's Portage cafd stated that the Union

injected a sense of fear with regard to the upcoming Union vote by stating that the Company

would fire pro-union bakers if the Union did not win the vote.

8. A baker assigned to the Employer's Gull Rd. cafd who spoke in favor of giving

the Employer "a chance" during a baker meeting was immediately shouted down by baker Kyle

Schilling who added coercively "we will lose our jobs if we do not vote for the union." On

March 22, the same baker assigned to the Employer's Gull Rd. cafd volunteered to one of the

owners that she wanted to give the Employer "a chance," but given the open anger shown by the

Union's supporters and agents added: "I just don't know what I can do." This overall

environment of anger and intimidation was confirmed by another baker assigned to the Gull Rd,

C66.

The totality of the circumstances, as described above, establish that there was an

environment of intimidation and coercion leading to the March 22/23 vote that affected the

results of the election. Given the two vote margin in this election, the Employer requests that the

Board investigate the events described above and also undertake a thorough review of the full



range of intimidating and coercive statements and acts similar to those described above. The

Petitioner is responsible for the actions of its agents and the coercive and intimidating

environment it allowed to develop that distorted employee free choice. As a result, the

Employer requests that the election held on March 22/23 be set aside and a re-run election

scheduled after appropriate remedial steps are taken.

Respectfully submitted,

BARNES K-HORN URG LLP

Datod: March 30, 2012 F nald P'. ? e



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served on the Regional Director, and the

Acting Regional Director by electronic mail and to the Union's representative listed below by

electronic mail this 30th day of March, 2012:

Terry A. Morgan, Regional Director - Terry.Morgan@nlrb.gov
Dennis Boren, Acting Regional Director - Dennis.Boren@nlrb.gov
National Labor Relations Board, Region 7
Patrick V. McNamara Federal Building
477 Michigan Avenue, Room 300
Detroit, Michigan 48226

John Price -jjpbct@msn.com
BCTGM International Union
10401 Connecticut Avenue
Kensington, Maryland 20895

*d P. ja wless

ORDSOI DLAWLESS 449489vi



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION SEVEN

BREAD OF LIFE, LLC

Respondent/Employer

and CASES 07-CA-078182
07-RC-072022

LOCAL 70, BAKERY, CONFECTIONARY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO, CLC

Charging Union/Petitioner

1. COMPLAINT

IT. REPORT ON OBJECTIONS
ITT. ORDER CONSOLIDATING UNFAIR LABOR PRACTICE AND

REPRESENTATION CASES FOR HEARING
TV. NOTICE OF CONSOLIDATED HEARING

1. COMPLAINT

This Complaint which is based on a charge filed by the Charging Union is issued
pursuant to Section 10(b) of the National Labor Relations Act, 29 U.S.C. § 151 et seq., and
Section 102.15 of the Rules and Regulations of the National Labor Relations Board, and
alleges that Respondent has violated the Act by engaging in the following unfair labor
practices:

I . (a). The charge in Case 07-CA-78182 was filed by the Charging Union on
April 4, 2012, and a copy was served by regular mail on Respondent on April 5, 2012.

(b). The first amended charge in Case 07-CA-78182 was filed by the
Charging Union on April 20, 2012, and a copy was served by regular mail on Respondent on
the same date.

(c). The second amended charge in Case 07-CA-78182 was filed by the
Charging Union on May 24, 2012, and a copy was served by regular mai I on Respondent on
the same date.

EEXHIBIT



2. At all material times, Respondent, a corporation with places of business
located at: 5119 West Main Street (West Main store) and 5627 Gull Road (Gull Road store)
in Kalamazoo, Michigan; 5970 South Westnedge Avenue, Portage, Michigan (Portage
store); 2810 Capital Avenue SW, Battle Creek, Michigan (Battle Creek store); 1285
Boardman Road, Jackson, Michigan (Jackson store); and 3260 Niles Road, St. Joseph,
Michigan (St. Joseph store); has been engaged in the operation of retail cafes.

3. During the calendar year ending December 31, 2011, Respondent, in
conducting its business operations described in paragraph 2, derived gross revenues in
excess of $500,000, and purchased and received at its facilities described above in paragraph
2, goods valued in excess of $50,000 directly from points outside the State of Michigan.

4. At all material times, Respondent has been an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act.

5. At all material times, the Charging Union has been a labor organization within
the meaning of Section 2(5) of the Act.

6. At all material times, the following individuals held the positions set forth
opposite their respective names and have been supervisors of Respondent within the
meaning of Section 2(11) of the Act and agents of Respondent within the meaning of
Section 2(13) of the Act:

Paul Saber Chief Executive Officer

Patrick Rogers Operating Partner, Manna Development

David Griego Director of Operations, Manna Development

Greg Collins Director of Operations, West Michigan Market

Rodney Alman Bakery Market Manager, West Michigan Market
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7. The following employees of Respondent, herein called the Unit, constitute a
unit appropriate for the purposes of collective bargaining within the meaning of Section 9(b)
of the Act:

All full-time and regular part-time bakers, lead bakers, and lead
training bakers employed by Respondent at its facilities located at
5119 West Main Street, Kalamazoo, Michigan; 5627 Gull Road,
Kalamazoo, Michigan; 5970 South Westnedge Avenue, Portage,
Michigan; 2810 Capitol Avenue SW, Battle Creek, Michigan; 1285
Boardman Road, Jackson, Michigan 49202; and 3260 Niles Road, St.
Joseph, Michigan; but excluding all clerks, baker training specialists,
confidential employees, managers and guards and supervisors as
defined in the Act and all other bakery/cafd employees.

8. On March 22, 2012, in Case 7-RC-072022, a representation
election was held among the employees in the Unit.

9. In the election described in paragraph 8, 11 employees voted for representation
by the Charging Union, 7 employees voted against representation by the Charging Union,
and there were no challenged ballots.

10. At all times since March 22, 2012, based on Section 9(a) of the Act, the
Charging Union has been the exclusive collective bargaining representative of the Unit.

11. Respondent, by its agents Paul Saber and Patrick Rogers, by letter to
employees dated January 13, 2012, interfered with its employees exercise of their rights
guaranteed in Section 7 of the Act by:

(a). Telling employees not to sign union authorization cards or petitions.

(b). Asking employees to retract their signed authorization cards.

12. Respondent, about late January 2012, created a website,
www.believeinourteam.org, for its employees in order to discourage their support for the
Charging Union.

13. Respondent, by its agent, David Griego:

(a). About January 11, 2012, at its Gull Road store, promised its employees
that it would immediately remedy safety complaints in order to discourage support for the
Charging Union.
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(b). About late January 2012, at its West Main store, solicited employee
complaints and grievances and promised employees increased benefits and improved tenns
and conditions of employment if they refrained from union organizing activity.

(c). About March 14, 2012, at its Battle Creek store, interfered with its
employees' exercise of their rights guaranteed by Section 7 of the Act, by directing them not
to be so vocal about their support for the Charging Union.

14. Respondent, by its agent, Greg Collins:

(a). About January 14, 2012, at its West Main store, solicited employee
complaints and grievances and promised employees increased benefits and improved terms
and conditions of employment if they refrained from union organizing activity.

(b). About January 15, 2012, at its West Main store, interfered with
employees exercise of their rights guaranteed in Section 7 of the Act by telling them his
feelings were hurt that they had chosen to engage in union organizing activity.

(c). About January 15, 2012, at its West Main store, solicited employee
complaints and grievances and promised employees increased benefits and improved terms
and conditions of employment if they delayed union organizing activity for six months.

(d). About January 15, 2012, at its West Main store, coercively interrogated
its employees about their union membership, activities and sympathies.

(e). About mid-March, 2012, at its Gull Road store, threatened employees
with loss of benefits if they selected the Charging Union as their bargaining representative.

15. About January 24, 2012, Respondent, by its agent, Patrick Rogers, at the Best
Western Hotel in Kalamazoo, Michigan:

(a). Promised employees that it would remove a wage cap in order to
discourage employee support for the Charging Union.

(b). Promised employees that it would shift managerial responsibilities to a
more preferred manager if the employees re.ected the Charging Union as their bargaining
representative.
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16. Respondent, by its agent, Paul Saber:

(a). About February 2012, by telephone, offered employees an expenses-
paid trip to California in order to discourage support for the Charging Union.

(b). About March 8, 2012, at the Holiday Inn Hotel in Kalamazoo,
Michigan:

(i). Promised its employees increased benefits and improved terms
and conditions of employment if they delayed union organizing activity for six months.

(ii). Communicated to employees that it would be futile for them to
select the Charging Union as their bargaining representative, by telling its employees that he
would never sit down and negotiate with the Charging Union.

(iii). Communicated to employees that it would be futile for them to
select the Charging Union as their bargaining representative by telling its employees that he
would fight the Charging Union until his dying breath.

(iv). Communicated to employees that it would be futile for them to
select the Charging Union as their bargaining representative by telling its employees that the
Charging Union could not help them because they would still have to go through him.

(v). Promised employees that they could be promoted to a higher
paying position and that they could vote for the next person to fill the position in order to
discourage employee support for the Charging Union.

(vi). Promised employees that they could complete a warmth survey
to identify problems in order to discourage employee support for the Charging Union.

(c). About March 21, 2012, at the Clarion Hotel in Kalamazoo, Michigan:

(i). Threatened its employees with termination because they engaged
in union organizing activity.

(ii). Communicated to employees that it would be futile for them to
select the Charging Union as their bargaining representative by telling its employees that he
would delay the certification of the Charging Union as long as possible no matter the cost.

(iii). Promised employees that their concerns regarding health
insurance benefits would be addressed if they voted against the Charging Union.
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(iv). Coercively interrogated employees about their sympathies
toward the Charging Union by asking employees to openly demonstrate whether they
supported Respondent.

17. About March 14, 2012, Respondent disciplined through verbal counseling and
a note to her personnel file, its employee, Kathleen Von Eitzen.

18. Beginning about April 2012, Respondent changed the terms and conditions of
employment of certain employees in the Unit by reducing their hours of employment.

19. Respondent engaged in the conduct described in paragraphs 17 and 18
because the employees of Respondent assisted the Charging Union and engaged in concerted
activities, and to discourage employees from engaging in these activities.

20. The subject set forth in paragraph 18 relates to wages, hours, and other terms
and conditions of employment of the Unit and is a mandatory subject for the purposes of
collective bargaining.

21. Respondent engaged in the conduct described above in paragraph 18 without
affording the Charging Union prior notice and a meaningful opportunity to bargain with
Respondent about this change and its effects on the Unit.

22. By the conduct described above in paragraphs I I through 16, Respondent has
been interfering with, restraining, and coercing employees in the exercise of the rights
guaranteed in Section 7 of the Act in violation of Section 8(a)(1) of the Act.

23. By the conduct described above in paragraphs 17 through 19, Respondent has
been discriminating in regard to the hire or tenure or terms or conditions of employment of
its employees, thereby discouraging membership in a labor organization in violation of
Section 8(a)(1) and (3) of the Act.

24. By the conduct described above in paragraphs 18 and 2 1, Respondent has been
failing and refusing to bargain collectively and in good faith with the exclusive collective
bargaining representative of its employees in violation of Section 8(a)(1) and (5) of the Act.

25. The unfair labor practices of Respondent described above affect commerce
within the meaning of Section 2(6) and (7) of the Act.

WHEREFORE, it is prayed that Respondent be ordered to:

I . Cease and desist from:
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(a). engaging in the conduct described above in paragraphs I I through 19
and 21, or in any like or related manner interfering with, restraining, or coercing its
employees in the exercise of rights guaranteed in Section 7 of the Act.

(b). engaging in the conduct described above in paragraphs 17 through 19,
or in any like or related manner discriminating in regard to the hire or tenure or terms and
conditions of employment of its employees so as to discourage their support for,
membership in, assistance to, or any other activities on behalf of the Charging Union, or any
other labor organization.

(c). engaging in the conduct described above in paragraphs 18 and 21, or in
any like or related manner failing and refusing to bargain collectively and in good faith with
the Charging Union as the exclusive collective bargaining representative of the Unit.

2. Take the following affirmative action:

(a). Rescind the March 14, 2012, discipline of Kathleen Von Eitzen,
expunge any reference in its files and records to the disciplinary action taken against her,
notify her, in writing, that it has done so and will not in any manner use said discipline
against her in the future, and make her whole for any loss of eamings or other benefits she
suffered by reason of the discrimination against her, with interest computed in accordance
with Board policy.

(b). Rescind work hour changes enacted since April 2012, and make whole
any Unit employees adversely affected by said changes with interest computed in accordance
with Board policy, and return the work hours to the status quo ante as of March 2012.

(c). Reimburse the appropriate Unit employees the amount equal to the
difference in taxes owed upon receipt of a lump-sum payment and taxes that would have
been owed had there been no discrimination.

(d). Submit the appropriate documentation to the Social Security
Administration so that when backpay is paid, it will be allocated to the appropriate periods.

(e). Bargain collectively and in good faith with the Charging Union as the
exclusive collective bargaining representative of the Unit, upon issuance of a Certification
of Representative.

(f). Post appropriate notices at its West Main, Gull Road, Battle Creek, St.
Joseph, Portage, and Jackson stores.

(g). Within 14 days after service of the appropriate notice by the Region,
hold a meeting or meetings, scheduled to ensure the widest possible attendance, at which the

7



notice is to be read to employees by a responsible management official of Respondent in the
presence of a Board agent, or, at the Respondent's option, by a Board agent in the presence
of a responsible management official of Respondent.

The Acting General Counsel further prays for such other relief as may be just and proper to
remedy the unfair labor practices herein alleged.

11. REPORT ON OBJECTIONS

Pursuant to a petition filed by the Petitioner on January 9, 2012, and a Decision and
Direction of Election issued by the Acting Regional Director on February 24, 2012, an
election by secret ballot was conducted on March 22, 2012, among the Employer's
employees in the following appropriate collective bargaining unit:

All full-time and regular part-time bakers, lead bakers, and lead
training bakers employed by the Employer at its facilities located at
5119 West Main Street, Kalamazoo, Michigan; 5627 Gull Road,
Kalamazoo, Michigan; 5970 South Westnedge Avenue, Portage,
Michigan; 2810 Capitol Avenue SW, Battle Creek, Michigan, 1285
Boardman Road, Jackson, Michigan 49202; and 3260 Niles Road, St.
Joseph, Michigan; but excluding all clerks, baker training specialists,
confidential employees, managers and guards and supervisors as
defined in the Act and all other bakery/cafd employees.

The payroll period for eligibility was the pay period ending February 11, 2012.

Following the election, the ballots were counted and a copy of the Tally of Ballots,
showing the following results, was prepared and copies made available to the parties in
accordance with the Board's Rules and Regulations. The results of the election, as reflected
in the Tally, were as follows:

Approximate number of eligible voters ................................................ 18
V o id ballots .................................................................................. 0
V otes cast for the Petitioner ............................................................... I I
Votes cast against participating labor organization ...................................... 7
V alid votes counted ........................................................................ 18
C hallenged ballots ................................................................................................... 0
Valid votes counted plus challenged ballots ............................................ 18

On March 30, 2012, the Employer timely filed objections to conduct affecting the
results of the election, a copy of which this office served upon the Petitioner in accordance
with the Board's Rules and Regulations. A copy of the objections is attached hereto as
Exhibit A.
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Based upon an investigation of the objections, and after due consideration of the
evidence gathered in the investigation, the undersigned concludes that the objections raise
substantial and material issues of fact requiring credibility resolutions which can best be
resolved by a hearing, and such hearing is so ordered pursuant to Section 102.69(d) and (i)
of the Board's Rules and Regulations. The issues raised by these objections involve the
same parties as in the complaint above, Accordingly, pursuant to Sections 102.69(d) and (i)
and 102.33 of the Rules and Regulations of the Board, the undersigned shall order
consolidation of Cases 7-CA-078182 and 7-RC-072022 for hearing before an administrative
lawjudge.

111. ORDER CONSOLIDATING UNFAIR LABOR PRACTICE AND
REPRESENTATION CASES FOR HEARING

IT IS ORDERED, pursuant to Section 102.33 of the National Labor Relations Board
Rules and Regulations, Series 8, as amended, that Cases 7-CA-078182 and 7-RC-072022 be,
and they are, consolidated for purposes of hearing, ruling, and decision by an administrative
law judge and that, thereafter, Case 7-RC-072022 be transferred to and continue before the
Board in Washington, D.C., and that the provisions of Section 102.46 and 102.69(f) of the
Board's Rules and Regulations shall govern the filing of exceptions.

IV. NOTICE OF CONSOLIDATED HEARING

PLEASE TAKE NOTICE THAT commencing on the 30"' day of July, 2012 at
11:00 a.m., and on consecutive days thereafter until concluded, at a location to be designated
at a later date, a hearing will be conducted before an administrative law judge of the
National Labor Relations Board on the allegations in this Complaint and the issues
delineated in the Report on Objections. At the hearing, Respondent, the Charging Union
and any other party to this proceeding have the right to appear and present testimony
regarding the allegations in this complaint and objections. The procedures to be followed at
the hearing are described in the attached Form NLRB-4668. The procedure to request a
postponement of the hearing is described in the attached Form NLRB-4338.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board's
Rules and Regulations, it must file an answer to the complaint. The answer must be
received by this office on or, or postmarked on or before July 12, 2012,or postmarked
on or before July 11, 2012. Respondent should file an original and four copies of the
answer with this office and serve a copy of the answer on each of the other parties.
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An answer may also be filed electronically through the Agency's website. To file
electronically, go to www.nlrb.gov, click on File Case Documents, enter the NLRB Case
Number, and follow the detailed instructions. The responsibility for the receipt and usability
of the answer rests exclusively upon the sender. Unless notification on the Agency's
website informs users that the Agency's E-Filing system is officially determined to be in
technical failure because it is unable to receive documents for a continuous period of more
than 2 hours after 12:00 noon (Eastern Time) on the due date for filing, a failure to timely
file the answer will not be excused on the basis that the transmission could not be
accomplished because the Agency's website was off-line or unavailable for some other
reason. The Board's Rules and Regulations require that an answer be signed by counsel or
non-attorney representative for represented parties or by the party if not represented. See
Section 102.2 1. If the answer being filed electronically is a pdf document containing the
required signature, no paper copies of the answer need to be transmitted to the Regional
Office. However, if the electronic version of an answer to a complaint is not a pdf file
containing the required signature, then the E-filing rules require that such answer containing
the required signature continue to be submitted to the Regional Office by traditional means
within three (3) business days after the date of electronic filing.

Service of the answer on each of the other parties must still be accomplished by
means allowed under the Board's Rules and Regulations. The answer may not be filed by
facsimile transmission. If no answer is filed, or if an answer is filed untimely, the Board
may find, pursuant to a Motion for Default Judgment, that the allegations in the complaint
are true.

Dated at Detroit, Michigan, this 28th day of June, 2012.

/s/ Terry Morizan
Terry Morgan, Regional Director
National Labor Relations Board, Region 7
Patrick V. McNamara Federal Building
477 Michigan Avenue, Room 300
Detroit, Michigan 48226
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FORM NLRB-4668
(4-05) (C CASES)

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD

IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who
will preside at the hearing as an independent, impartial finder of the facts and applicable taw whose decision in due
time will be served on the parties. The offices of the administrative law judges are located in Washington, DC; San
Francisco, California; New York, N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request
of the parties, will conduct a "prehearing" conference, prior to or shortly after the opening of the hearing, to ensure
that the issues are sharp and clearcut; or the administrative law judge may independently conduct such a conference.
The administrative law judge will preside at such conference, but may, if the occasion arises, permit the parties to
engage in private discussions. The conference will not necessarily be recorded, but it may well be that the labors of
the conference will be evinced in the ultimate record, for example, in the form of statements of position, stipulations,
and concessions. Except under unusual circumstances, the administrative law judge conducting the preheating
conference will be the one who will conduct the hearing; and it is enected that the formal hearing -will commence o
be resnMed immediately upcm completion of the prehearing conference. No prejudice will result to any party
unwilling to participate in or make stipulations or concessions during any prehearing conference.

(This is not to be construed as preventing the parties from meeting earlier for similar purposes. To the
conlrar) the parties are encouraged to meet prior to the time setfor hearing in an effort to narrow the issues.)

Parties may be represented by an attorney or other representative and present evidence relevant to the issues.
All parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions
of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order to
participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the
Regional Director as soon as possible and request the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs and
arguments must refer to the official record. The Board will not certify any transcript other than the official transcript
for use in any court litigation. Proposed corrections of the transcript should be submitted, either by way of
stipulation or motion, to the administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official
reporter unless the administrative law judge specifically directs off-the-record discussion. In the event that any party
wishes to make off-the-record statements, a request to go off the record should be directed to the administrative law
judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise, The
administrative law judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an
objection and exception will be permitted to stand to an entire line of questioning.

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the
administrative law judge and other parties at the time the exhibits are offered in evidence. If a copy of any exhibit is
not available at the time the original is received, it will be the responsibility of the party offering such exhibit to
submit the copy to the administrative law judge before the close of hearing. In the event such copy is not submitted,
and the filing has not been waived by the administrative law judge, any ruling receiving the exhibit may be rescinded
and the exhibit rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for oral
argument, which shall be included in the transcript of the hearing. In the absence of a request, the administrative law
judge may ask for oral argument if, at the close of the hearing, it is believed that such argument would be beneficial
to the understanding of the contentions of the parties and the factual issues involved.

(OVER)



Form NLRB-4668 (4-05) Con#nued

In the discretion of the administrative law judge, any party may, on request made before the close of the

hearing, file a brief or proposed findings and conclusions, or both, with the administrative law judge who will fix

the time for such filing. Any such filing submitted shall be double-Vaced on 81/2 -by I I inch paper,

Attenfion of the parties is called to the following requirements laid down in Section 102.42 of the Board's

Rules and Regulations, with respect to the procedure to be followed before the proceeding is transferred to the

Board:

No request for an extension of time within which to submit briefs or proposed findings to the

administrative law judge will be considered unless received by the Chief Administrative Law judge in

Washington, DC (or, in cases under the branch offices in San Francisco, California; New York, New York; and

Atlanta, Georgia, the Associate Chief Administrative Law Judge) at. least 3 days prior to the expiration of time

fixed for the submission of such documents. Notice of request for such extension of time must be served

simultaneously on all other parties, and proof of such service fiimished to the Chief Administrative Law Judge or

the Associate Chief Administrative Law Judge, as the case may be. A quicker response is assured if the moving

party secures the positions of the other parties and includes such in the request. All briefs or proposed findings

filed with the administrative law judge must be submitted in triplicate, and may be printed or otherwise legibly

duplicated with service on the other parties.

In due course the administrative law judge will prepare and file with the Board a decision in this

proceeding, and will cause a copy thereof to be served on each of the parties. Upon filing of this decision, the

Board will enter an order transferring this case to itself, and will serve copies of that order, setting forth the date of

such transfer, on all parties. At that point the administrative law judge's official connection with the case will

cease.

The procedure to be followed before the Board from that point forward, with respect to the filing of

exceptions to the administrative law judge's decision, the submission of supporting briefs, requests for oral argument

before the Board, and related matters, is set forth in the Board!s Rules and Regulations, particularly in Section

102.46 and following sections. A summary of the more pertinent of these provisions will be served on the parties

together with the order transferring the case to the Board.

Adjustments or settlements consistent with the policies of the National Labor Relations Act reduce

government expenditures and promote amity in labor relations. If adjustment appears possible, the administrative

law judge may suggest discussions between the parties or, on request, will afford reasonable opportunity during the

hearing for such discussions.



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION SEVEN

BREAD OF LIFE, LLC,

Employer

-and- Case No. 7-RC-072022

LOCAL, 70 BAKERY
CONFECTIONERY, TOBACCO &
GRAIN MILLERS INTERNATIONAL
UNION, AFL-CIO,

Union

Donald P. Lawless
BARNES & THORNBURG LLP
Attorney for Employer
171 Monroe Avenue N. W., Suite 1000
Grand Rapids, MI 49503-2694
Telephone: 616-742-3994
Facsimile: 616-742-3999
E-mail: dlawless@btlaw.com

OBJECTIONS TO ELECTION

Now comes the Employer, Bread of Life, LLC ("Employer"), and files these Objections

to Election in this matter, pursuant to Rules and Regulations of the National Labor Relations

Board at Section 102.69(a), as follows:

I . Some of the bakers working at the Employer's six caf6s deemed eligible to vote

functioned as a group at least since March, 2011. Among its leaders were Kathleen Von Eitzen,

Daniel J. Wood, and Kyle Schilling. The Union co-opted that leadership structure for purposes

of organizing the group of bakers and for its campaign leading up to the vote.



2. As part of that process, the Petitioner Union authorized Kathleen Von Eitzen to be

its agent for purposes of soliciting authorization cards among the Employer's employees. In the

process of so doing, Ms. Von Eitzen mis-represented to at least one of the Employer's employees

that he "had to" sign a union authorization card.

3. After January 9, once Ms. Von Eitzen determined that one of her baker co-

workers at the Battle Creek cafe who had signed a union authorization card intended to vote 64 not%

in the upcoming election, she engaged in a course of deliberate conduct to intimidate this co-

worker, not only in an attempt to change his mind about the vote but to also send a message to

other co-workers about what would happen to them if they decided not to support the Union.

Ms. Von Eitzen's intimidating and coercive behavior included telling co-workers that their co-

worker was not to be trusted or believed (he is a "liar"), that he was not a good worker, making

false reports regarding his work habits, and photographing and videotaping the co-worker with

threats to report him to management for not being actively engaged in his work. Ms. Von Eitzen

also referred to this colleague as "an asshole" and as someone who was going to "get me in

trouble." Ms. Von Eitzen enjoyed a good working relationship with this baker colleague until

she determined that he intended to vote."no" in the upcoming Union vote.

4. Ms. Von Eitzen engaged in a course of behaviors that continued after the

Employer's receipt of the January 9 Petition in this matter intended to coerce her co-workers.

Acting as an agent of the Petitioner, Ms. Von Eitzen coerced at least two of her co-workers at the

Battle Creek cafd by stating that either or both she and Daniel J. Wood would be fired from their

job with the Employer if the co-workers did not vote for the Petitioner.

5. Ms. Von Eitzen direatened a Battle Creek co-worker who she perceived was not

going to support the Union that it would be better for him to not vote in the election at all.



6. As part of an overall effort to create an intimidating and coercive environment

leading up to the vote, Petitioner's agent Daniel J. Wood stated that nothing could be "awful

enough" to happen to the Employer's Bakery Market Manager. Mr. Wood made the statement in

front of other bakers at the Employer's Kalamazoo caft that the Bakery Market Manager could

be "shot in the head" in front of them and that action would not make a difference in how they

perceive their jobs. Mr. Wood then went on to add "you guys don't know who you are dealing

with." In the same conversation, Mr. Wood's stated the Union's intent to obtain pictures of the

Bread of Life owners' homes and addresses and circulate them among the employees.

7. At least one other baker at the Employer's Portage cafd stated that the Union

injected a sense of fear with regard to the upcoming Union vote by stating that the Company

would fire pro-union bakers if the Union did not win the vote.

8. A baker assigned to the Employer's Gull Rd. cafd who spoke in favor of giving

the Employer "a chance" during a baker meeting was immediately shouted down by baker Kyle

Schilling who added coercively "we will lose our jobs if we do not vote for the union." On

March 22, the same baker assigned to the Employer's Gull Rd. cafd volunteered to one of the

owners that she wanted to give the Employer "a chance," but given the open anger shown by the

Union's supporters and agents added: "I just don't know what I can do." This overall

environment of anger and intimidation was confirmed by another baker assigned to the Gull Rd.

caf6.

The totality of the circumstances, as described above, establish that there was an

environment of intimidation and coercion leading to the March 22/23 vote that affected the

results of the election. Given the two vote margin in this election, the Employer requests that the

Board investigate the events described above and also undertake a thorough review of the full



range of intimidating and coercive statements and acts similar to those described above. The

Petitioner is responsible for the actions of its agents and the coercive and intimidating

environment it allowed to develop that distorted employee free choice. As a result, the

Employer requests that the election held on March 22/23 be set aside and a re-run election

scheduled after appropriate remedial steps are taken.

Respectfully submitted,

'Z,,'BARN['S &j'HOIZNBVJIZG LLP

Dated: March 30, 2012 (Lanald P. I.A1,41 C .



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

RE, GION SEVEN

BREAD OF LIFE, LLC

Respondent/Employer CASES 07-CA-078182
and 07-RC-072022

LOCAL 70, BAKERY, CONFECTIONARY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO, CLC

Charging Union/Petitioner

ANSWER TO CONWLAINT AND AFFIRMATIVE DEFENSES

Rcspondent/Employer, Bread of Life, LLC ("Respondent"), by Counsel, aliswers the
Complaint in the above-entitlcd matter as follows:

I . (a). The charge in Case 07-CA-78182 was filed by the Charging Union oil
April 4, 2012.. and a copy was served by regular mail oil Respondent oil April 5, 2012i

(b) The first amended charge in Case 07-CA-78182 was riled by the Charging
Union oil April 20, 2012, and a copy was served by regular mail on Respondent on the some
date.

(e) The second amended charge in Case 07-CA-78182 was riled by [lie
Charging Onion oil May 24, 2012, and a copy was served by regular mail on Respondent oil file
same date.

ANSWER: Respondent has received the charges and amended charge referenced in
Paragraph I (a) through (c), but cannot confirm when they were filed.

2. At all material times, Respondent, a corporation with places of business located
at: 5119 West Main Street (West Main store) and 5627 Gull Road (Gull Road store) in
Kalamazoo, Michigan; 5970 South Westnedge Avenue, Portage, Michigan (Portage store); 28 10
Capital Avenue SW, Battle Creek, Michigan (Battle Creek store); 1285 Boardman Road,
Jackson, Michigan (Jackson store); and 3260 Niles Road, St, Joseph, Michigan (St. Joscph
store); has been engaged in the operation of retail cafes.
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ANSWER: Respondent admits its has places of businesses located at: 5119 West
Main Street (West Main) and 5627 Gull Road (Gull Road) in Kalamazoo, Michigan; 5970 South
Westnedge Avenue, Portage, Michigan (Portage); 2810 Capital Avenue SW, Battle Creek,
Michigan (Battle Creek); 1285 Boardman Road, Jackson, Michigan (Jackson); and 3260 Niles
Road, St, Joseph, Michigan (St. Joseph), as well as other locations ill Michigan and California,
and further admits it operates retail cafds (not stores) at these locations.

3. During the calendar year ending December 31, 2011, Respondent, in conducting
its business operations described in paragraph 2, derived gross revenues in excess of $500,000,
and purchased and received at its facilities described above in paragraph 2, goods valued in
excess of $50,000 directly from points outside the State of Michigan.

ANSWER: Admitted.

4. At all material times, Respondent has been an employer engaged in cominarec
within the meaning of Section 2(2), (6), and (7) of the Act.

_ANSWER: Admitted.

5. At all material times, the Charging Union has been a labor organization within the
meaning of Section 2(5) of the Act.

ANSWER: Admitted.

6. At all material times, the following individuals held the positions set l'orth
opposite their respective names and have been supervisors of Respondent within the mcan.11-18 of
Section 2(l 1) of the Act and agents of the Respondent within the meaning of'Section 2(13) of the
Act:

Paul Saber Chief Executive Officer

Patrick Rogers Operating Partner, Manna Development

David Griego Director of Operations, Manna Development

Greg Collins Director of Operations, West Michigan Market

Rodney Alman Bakery Market Manager, West Michigan Market
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ANSWER: Admitted, with the exception that: (1) Mr. Alman's responsibilities as
Bakery Market Manager forBread of Life, LLC, ended on March 9, 2012; (2) Mr. Griego's title
is Director of Bakery Operations for Manna Development that includes responsibility for Bread
of Life, LLC, in West Michigan; and (3) Mr. Collins' title is Director of Operations and Is
responsible for the retail cafe operations for Bread of Life, LLC, in West Michigan,

7. The following employees of Respondent, herein called the Unit, WnStifta a Unit
appropriate for the purposes of collective bargaining within the meaning of Scction 9(b) of tho
Act:

All full-time and regular part-time bakers, lead bakers, and lead training bakers
employed by Respondent at its facilities located at 5119 West Main Street,
Kalamazoo, Michigan; 5627 Gull Road, Kalamazoo, Michigan; 5970 South
Westriedge Avenue, Portage, Michigan; 2810 Capitol Avenue SW, Battle Creek,
Michigan; 1285 Boardman Road, Jackson, Michigan 49202; and 3260 Niles
Road, St.. Joseph, Michigan; but excluding all clerks, baker training specialists,
confidential employees, managers and guards and supervisors as defined ill (lie
Act and al I other bakery/cafe employees,

ANSWER: Denied.

8. On March 22, 2012, in Case 7-RC-072022, a representation eloction was hold
aniong the employees in the Unit.

ANSWER: Respondent admits a representation election was held oil Minrell 22-23,
2012 in Case 7-RC-072022, but Respondent denies the "employees in the Unit" constitute an
appropriate unit for bargaining.

9i In the election described in paragraph 8, 11 employees voted for representation by
the Charging Union, 7 employees voted against representation by the Charging Union, and there
were no challenged ballots.

ANSWER: Admitted.

10. At all times since March 22, based oil Section 9(n) oP the Act, the charging Union

has been the exclusive collective bargaining representative of the Unit.

ANS&ER: Respondent denies the "the Unit" constitutes an appropriate Ullijr for

bargaining and therefore denies the Union is the exclusive bargaining representative of "the
Unit." Additionally, the Union has never been certified as the collective bargaining

representative of "the Unit."
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11, Respondent, by its agents Paul Saber and Patrick Rogers, by letter to employees
dated January 13, 2012, interfered with its employees exercise of their rights guaranteed in
Section 7 of the Act by:

(a). Telling employees not to sign union authorization cards or petitions.

(b). Asking employees to retract their signed authorization cards.

ANSWER: Denied.

12. Respondent, about late January 2012, created a website
www.believeinourteam.org, for its employees in order to discourage their support for the
Charging Union,

ANSWER: Respondent admits that it created a website for lawful purposes ill January,
2012, but Respondent denies any allegation or implication that this action, or any othew action it
took., violated the Act.

13. Respondent, by its agent, David Griego:

(a). About January 11, 2012, at its Gull Road store, promised its employees
1hat it would immediately remedy safety complaints in order to discourage support for (lie
Charging Union.

(b). About late January 2012, at its West Main store, solicited employeQ
complaints and grievances and promised employees increased benefits and improved terms and
conditions of employment if they refrained from union organizing activity.

(c). About March 14, 2012, at its Battle Crock store, interfered with its
employees' exercise of their rights guaranteed by Section 7 of the Act, by directing theill not to
be so vocal about their support for the Charging Union.

ANSWER: Denied.

14. Respondent, by its agent, Greg Collins:

(a). About January 14, 2012, at its West Main store, solicited employee
complaints and grievances and promised employees increased benefits and improved terms ind
conditions ofernployment if they refrained from union organizing activity.

(b). About January 15, 2012, at its West Main store, interfered with employees
exercise of their rights guaranteed in Section 7 of the Act by telling thern his feelings were hurt
that they had chosen to engage in union organizing activity.
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(c). About January 15, 2012, at its West Main store, solicited employee
complaints and grievances and promised employees increased benefits and improved terms and
conditions of employment if they delayed union organizing activity for six months.

(d). About January 15, 2012, at its West Main store, coercively interrogated its
employees about their union membership, activities and sympathies.

(e), About mid-March, 2012, at its Gull Road store, threatened employees with
loss of benefits if they selected the Charging Union as their bargaining representative.

ANSWER, Denied.

15. About January 24, 2012, Respondent, by its agent, Patrick Rogers, at tile Best
Western Hotel in Kalamazoo, Michigan:

(a). Promised employees that it would remove a wage cap in order to
discourage employee support for die Charging Union.

(b). Promised employees that it would shift managerial responsibilities to a
more preferred manager if the employees rejected the Charging Union as thcir bargaining.
representative.

ANSWER: Denied.

16. Respondent, by its agent, Paul Saber:

(a), About February 2012, by telephone, offered employe" an expenses paid
trip to California in order to discourage support for the Charging Union.

(b). About March 8, 2012, at the holiday Inn Hotel in Kalamazoo, Michigan:

(i). Promised its employees increased benefits and improved terills and
conditions of employment if they delayed union organizing activity for six months.

(i i). Communicated to employees that it would be rutile for then to
select the Charging Union as their bargaining representative, by telling its employees that lie
would never sit down and negotiate, with the Charging Union.

(i i i). Communicated to employees that it would be futile for them to
select the Charging Union as their bargaining representative by telling its employees that lie
would fight the Charging Union until his dying breath.

(iv). Communicated to employees that it would be futile for thern to
select the Charging Union as their bargaining representative by telling its employees that tile
Charging Union could not help them because they would still have to go through him.
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(v). Promised employees that they could be pronnoted to a higher
paying position and that they could vote for the next person to fill the position in order to
discourage employee support for the Charging Union.

(vi). Promised employees that they could complete a. warmth survey to
identify problems in order to discourage employee support for the Charging Union.

(c). About March 21, 2012, at the Clarion Hotel in Kalamazoo, Michigan..

(i). Threatened its employees with termination because they engaged is
union organizing activity.

(i i). Communicated to employees that it would be futile for them to
select the Charging Union as their bargaining representative by telling its employees that Ila
would delay the certification of the Charging Union as long as possible no matter the cost.

(i i i). Promised employees that their concerns regarding licalih insurance
benefits would be addressed if they voted against the Charging Union,

(iv). Coercively interrogated employees about their sympathies loward
the Charging Union by asking employees to openly demonstrate whether they supported
1 cspondent,

ANSWER: Denied.

17. About March 14, 2012, Respondent disciplined through verbal counseling and El
note to her personnel rile, its employee, Kathleen Von Eitzen.

ANSWER: Respondent admits it verbally Counseled employee Kathleen Von Eitzell
J 6r threatening a coworker, but denies any allegation or implication that it formally disciplined
Von Eitzen for this action, or any other action it took, violated tile Act.

18, Beginning about April 2012, Respondent changed the terms and conditions of
employment of certain employees in the Unit by reducing their hours of employment,

ANSWER: Respondent denies that any revised scheduling procedures implemented in
April 2012 resulted in any changes to terms and conditions of employment, and Respondent
further denies that any aspect of the Bakers' scheduling at those cafes that participated in the
vote violated tile Act.

19. Respondent engaged in the conduct described in paragraphs 17 and 18 because
the employees of Respondent assisted the Charging Union and engaged in concerted activities,
and to discourage employees from engaging in these activities.
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ANSWER: Denied.

20. The subject set forth in paragraph 18 relates to wages, hours, and other terms and
conditions of employment of the Unit and is a mandatory subject for the purposcs of collective
bargaining.

ANSWER: Respondent admits the subject set forth in paragraph 18 relates to hours of
employment, but Respondent denies "the Unit" constitutes an appropriate unit for bargairling and
thus denies it has any bargaining obligation with the Union and further denies any allegatioll 011
implication that it has violated the Act.

21. Respondent engaged in the conduct described above in paragraph 19 without
affording the Charging Union prior notice and a meaningful opportunity to bargain with
Respondent about this change and its effects on the Unit.

ANSWER: Respondent denies "the Unit" constitutes an appropriate unit fior
bargaining and thus denies it has any bargaining obligation with the Union and lurther denics
any allegation or implication that it has violated the Act. Respondent further denies that there
was any change that would require bargaining under the Act.

22, By the conduct described above in paragraphs I I through 16, Rospondent lInN
been interrering with, restraining, and coercing employees in the exercise of the rights
guaranteed in Section 7 of the Act in violation of Section 8(a)(1) of the Act.

ANSWER: Denied.

23. By the conduct described above in paragraphs 17 through 19, Respondent has
been discriminating in regard to the hire or tenure or terms or conditions of employment oP its
employees, thereby discouraging membership in a labor organization in violation of Section
8(a)(1) and (3) of the Act.

ANSWER: Denied.

24. By the conduct described above in paragraphs 18 and 21, Respondent has been
failing and reusing to bargain collectively and in good faith with the exclusive collective
bargaining representative of its employees in violation of Section 8(a)(1) and (5) orthe Act,

ANSWER: Denied.
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25, The unfair labor practices of Respondent described above affect commerco within
the meaning of Section 2(6) and (7) of the Act.

ANSIYER: Denied.

WHEREFORE, it is prayed that Respondent be ordered to:

I . Cease and desist from:

(a), engaging in the conduct described above in paragraphs ii through 19 and
21, or in any like or related manner interfering with, restraining, of- coercing its employees in the
exercise ofrights guaranteed in Section 7 of the Act.

(b). engaging in the conduct described above in paragraphs 17 through 19, or
in any like or related manner discriminating in regard to the hire of- tenure of- terills and
conditions of employment of its employees so as to discourage their support for, niembuship in,
assistance to, or any other activities on behalf of the Charging Union, of, ally Otlicr labor
organization.

(c). engaging in the conduct described above in paragraphs 18 and 21, of- iii
any like of- related manner failing and refusing to bargain collectively and in good faith with Ilic
Charging Union as the exclusive collective bargaining representative of the Unit.

ANSWER: Respondent denies any violations of the Act or wrongdoing of any kind
and therefore denies that Petitioner is entitled to any of the requested relief.

2. Take the following affirmative action:

(d). Rescind the March 14, 2012, discipline of Kathleen Von Eitzen, expung0
any reference in its files and records to the disciplinary action taken against her, notify her, in
writing, that it has done so and will not in any manner use said discipline against her In tho
future, and make her whole for any loss of earnings of- other benefits she suffered by reason ol'
the discrimination against her, with interest computed in accordance with Board policy,

(e). Rescind work hour changes enacted since April 2042, and make whole
any Unit employees adversely affected by said changes with interest computed in accordance
with Board policy, and return the work hours to the status quo ante as of Mal-ell 2012.

(f). Reirnburse the appropriate Unit employees the arnount equal to tile
diffcrencc in taxes owed upon receipt of a lump-sum payment and taxes that would have been
owed had there been no discrimination.

(g). Submit the appropriate documentation to the Social Sccurity
Administration so that when backpay is paid, it will be allocated to the appropriate periods.
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(h). Bargain collectively and in good faith with the Charging Union as the
exclusive collective bargaining representative of the Unit, upon issuance of a Certification of
Representative.

(i). Post appropriate notices at its West Main, Gull Road, Battle Creek, St,
Joseph, Portage, and Jackson stores.

0). Within 14 days after service of the appropriate notice by the Region,- hol I d
a meeting or meetings, scheduled to ensure the widest possible attendance, at which the notice is
to be read to employees by a responsible management official of Respondent ill tile presence of it
Board agent, or, at the Respondent's option, by a Board agent in the presence of a responsible
management official of Respondent.

ANSWER: Respondent denies any violations of the Act or wrongdoing of' any kind
and therefore denies that Petitioner is entitled to any of the requested relief.

The Acting General Counsel fbrther prays for such other relief as may bc just and proper
to remedy the unfair labor practices herein alleged.

ANSWER: Respondcnt denies any violations of the Act or wrongdoing or any kind
and ilierelhi-c denies that Petitioner is entitled to any of the requested relicr.

Affirmative Defenses

I To tile extent that any employce actions are characterized as protected, concarted
activity or oil behalf of tile Union, Respondent would have taken (lie same action cvcii abseni
any ullegcd protected conduct.

2. Respondent denies that "the Unit" is an appropriate unit for bargaining tinder tile
Act.

WHEREFORE, Respondent prays that the Complaint be dismissed in its entirety, fbi- a
judgment in Respondent's favor that it has engaged in no unfair labor practices under tile
National Labor Relations Act, and for all othcriust and proper relief.
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Respectfully sub -itted,

Oonafi P.'Lawless
ErXRNES & THOU'URG LLP
171 Monroe Avenue N.W., Suite 1000
Grand Rapids, MI 49503-2694
Telephone; 616-742-3994
Facsimile: 616-742-3999
E-mail: dlawless@btlaw.com

Attorneys for Employer, Bread of Life, LLC

CERTIFICATE OF SERVICE

I hereby certify that a copy of tile foreg6ing was served on the following cofln-sel of

record by electronic mail and depositing same in the Untied States mail, first class, pomoge

prepaid, this 11"' day of July, 2012:

John Price -jjpbct@msn.com
BCTGM International Union
10401 Connecticut Avenue
Kensington, Maryland 20895

A

*nald P. Lawl .% V
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

SETTLEMENT AGREEMENT

IN THE MATTER OF

BREAD OF LIFE, LLC Cases 07-CA-078182
and 07-RC-072022

Subject to the approval of the Regional Director for the National Labor Relations Board, the Charged Party and
the Charging Party HEREBY AGREE TO SETTLE THE ABOVE MATTER AS FOLLOWS:

POSTING OF NOTICES - After the Regional Director has approved this Agreement, the Regional Office
will send copies of the approved Notices to the Charged Party in English and in additional languages if the
Regional Director decides that it is appropriate to do so. A responsible official of the Charged Party will then
sign and date those Notices and immediately post them in its West Main, Gull Road, Battle Creek, St. Joseph,
Portage, and Jackson, Michigan stores. The Charged Party will keep all Notices posted for 60 consecutive days
after the initial posting.

SEE ATTACHMENT A

COMPLIANCE WITH NOTICE - The Charged Party will comply with all the terms and provisions of said
Notice.

BACKPAY - Within 14 days from approval of this agreement, the Charged Party will make whole the
employee(s)/ex-employee(s) named below by payment to each of them of the amount opposite each name. The
Charged Party will make appropriate withholdings for each named employee/ex-employee, but will not
withhold Federal taxes at a rate higher than 25 percent. If it is learned that an employee/ex-employee receiving
a lump surn payment must pay a higher rate of taxes than he/she would have owed had there been no
discrimination, the Charged Party will reimburse the employee/ex-employee for the difference in the amount of
taxes that he/she owes which is higher than the amount that would have normally been owed. The Charged
Party will also submit appropriate documentation to the Social Security Administration (in accordance with IRS
Publication 957 - Reporting Back Pay and Special Wage PUment to the Social Security Administration) so that
when backpay is paid it will be allocated to the appropriate calendar quarters. *

Leona Daniels $369.32 Kyle Schilling $507.15

Robert Douglas $80.00 Daniel A. Wood $750.00

Crystal Jackson $ 198.00 Jareth Zelmer $669.44

Nathan Lindsey $ 1055.44 Kathleen Von Eitzen $ 186.30

Jared Miller $628.00 Mary Warren $104.00

SCOPE OF THE AGREEMENT" - This Agreement settles only the allegations in the above-captioned
case(s), and does not settle any other case(s) or matters. It does not prevent persons from filing charges, the
General Counsel from prosecuting complaints, or the Board and the courts from finding violations with respect

See Addendum 1. EXHIBIT

See Addendum 2. a M_



to matters that happened before this Agreement was approved regardless of whether General Counsel knew of
those matters or could have easily found them out. The General Counsel reserves the right to use the evidence
obtained in the investigation and prosec .ut .ion of the above-c , aptioned- case(s) for any relevant purpose in the
litigation of this or any other case(s), and a: judge, the Board and the courts may make findings of 'fact and/or
conclusions of law with respect to that evidence. By approving 'this Agreement the Regional Director
withdraws any Complaint(s) and Notice(s) of Hearing previously issued in the above case(s), and the Charged
Party withdraws any answer(s) filed in response. I

NON-ADMISSION CLAUSE - It is understood that, by signing this Agreement, the Charged Party does not
admit that it has, in fact, violated the Act.

PARTIES TO THE AGREEMENT - If the Charging Party fails or refuses to become a party to this
Agreement and the Regional Director determines that it will promote the policies of the National Labor
Relations Act, the Regional Director may approve the settlement agreement and decline to issue or reissue a
Complaint in this matter. If that occurs, this Agreement shall be between the Charged Party and the
undersigned Regional Director. In that case, a Charging Party may request review of the decision to approve
the Agreement. If the General Counsel does not sustain the Regional Director's approval, this Agreement shall
be null and void.

AUTHORIZATION TO PROVIDE COMPLIANCE INFORMATION AND NOTICES DIRECTLY TO
CHARGED PARTY - Counsel for the Charged Party authorizes the Regional Office to forward the cover letter
describing the general expectations and instructions to achieve compliance, a conformed settlement, original
notices and a certification of posting directly to the Charged Party. If such authorization is granted, Counsel will
be simultaneously served with a courtesy copy of these documents.

Yes /s/ D.H. No

Initials Initials

PERFORMANCE - Performance by the Charged Party with the terms and provisions of this Agreement shall
commence immediately after the Agreement is approved by the Regional Director, or if the Charging Party does
not enter into this Agreement, performance shall commence immediately upon receipt by the Charged Party of
notice that no review has been requested or that the General Counsel has sustained the Regional Director.

The Charged Party agrees that in case of non-compliance with any of the terms of this Settlement Agreement by
the Charged Party, and after 14 days notice from the Regional Director of the National Labor Relations Board
of such non-compliance without remedy by the Charged Party, the Regional Director will reissue the complaint
previously issued on [date] in the instant case(s). Thereafter, the General Counsel may file a motion for default
judgment with the Board on the allegations of the complaint. The Charged Party understands and agrees that
the allegations of the aforementioned complaint will be deemed admitted and its Answer to such complaint will
be considered withdrawn. The only issue that may be raised before the Board is whether the Charged Party
defaulted on the terms of this Settlement Agreement. The Board may then, without necessity of trial or any
other proceeding, find all allegations of the complaint to be true and make findings of fact and conclusions of
law consistent with those allegations adverse to the Charged Party on all issues raised by the pleadings. The
Board may then issue an order providing a fall remedy for the violations found as is appropriate to remedy such
violations. The parties further agree that a U.S. Court of Appeals Judgment may be entered enforcing the Board
order ex parte, after service or attempted service upon Charged Party/Respondent at the last address provided to
the General Counsel.
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NOTIFICATION OF COMPLIANCE - Each party to this Agreement will notify the Regional Director in
writing what steps the Charged Party has taken to comply with the Agreement. This notification shall be given
within 5 days, and again after 60 days, from the date of the approval of this Agreement. If the Charging Party
does not enter into this Agreement, initial notice shall be given within 5 days after notification from the
Regional Director that the Charging Party did not request review or that the General Counsel sustained the
Regional Director's approval of this agreement. No ftirther action shall be taken in the above captioned case(s)
provided that the Charged Party complies with the terms and conditions of this Settlement Agreement and
Notice.

Charged Party Charging Party
LOCAL 70, BAKERY, CONFECTIONERY,

BREAD OF LIFE, LLC TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO, CLC

By: Name and Title Date By: Name and Title Date

/s/ Donald P. Lawless, Attorney 8/16/12 /s/ John J. Price, International 8/14/12
Representative

Recommended By: Date Approved By: Date

/s/ Darlene Haas Awada 8/16/12 /s/ Terry Morgan 8/16/12
Darlene Haas Awada, Regional Director, Region 07
Board Attorney
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FORM NLRB-4775

RE: BREAD OF LIFE, LLC
CASES 07-CA-078182 and 07-RC-072022
Attached to Settlement Agreement

ATTACHMENT A

As a full and complete settlement of the instant case and related Case 7-RC-072022, the
Charged Party and Charging Party (sometimes referred to as the parties) agree as follows:

I Contemporaneous with approval of this Settlement Agreement, the Regional Director shall
issue an order severing Case 07-RC-072022 from the Complaint in the instant case, Case 07-
CA-078182.

2. The Regional Director's approval of this Settlement Agreement constitutes approval of the
withdrawal of the election objections filed by the Charged Party.

3. Upon the Regional Director's approval of this settlement agreement, the Regional Director
shall issue a Certification of Representative reflecting the Charging Party's exclusive
representative status in the following appropriate collective bargaining unit:

All full-time and regular part-time bakers, lead bakers, and lead training
bakers employed by the Employer at its facilities located at 5119 West
Main Street, Kalamazoo, Michigan; 5627 Gull Road, Kalamazoo,
Michigan; 5 970 South Westnedge Avenue, Portage, Michigan; 2 8 10
Capitol Avenue SW, Battle Creek, Michigan; 1285 Boardman Road,
Jackson, Michigan 49202; and 3260 Niles Road, St. Joseph, Michigan; but
excluding all clerks, baker training specialists, confidential employees,
managers and guards and supervisors as defined in the Act and all other
bakery/cafd employees.

4. In the event that the Regional Director vacates the Settlement Agreement or it is otherwise
rendered null and void, such action shall have no impact on the certification of representative
of the Charging Party as the exclusive collective bargaining representative of the bargaining
unit in Case 07-RC-072022.

Isl Donald P. Lawless, Attorney 8/16/12
Charged Party
BREAD OF LIFE, LLC

/s/ John J. Price
Charging Party
LOCAL 70, BAKERY, CONFECTIONERY, TOBACCO WORKERS AND GRAIN MILLERS



ADDENDUM 1

In addition to the payments set forth in the "Backpay" Paragraph of this agreement, within 14
days from approval of this agreement, the Charged Party will pay each listed employee $454.77.
The Charged Party also guarantees that each listed employee will be given at least 60 hours of
overtime within the next 12 months upon approval of the Settlement Agreement by the Regional
Director, which shall be allocated to a minimum of 15 hours per quarter. These actions are taken
in lieu of restoring the listed employees to a guaranteed 40 hour weekly work schedule. The
listed employees are:

Leona Daniels Kyle Schilling

Robert Douglas Daniel A. Wood

Crystal Jackson Jareth Zelmer

Nathan Lindsey Kathleen Von Eitzen

Jared Miller Mary Warren

/s/ Donald P. Lawless, Attorney 8/16/12
Charged Party
BREAD OF LIFE, LLC

/s/ John J. Price
Charging Party
LOCAL 70, BAKERY, CONFECTIONERY, TOBACCO WORKERS AND GRAIN
MILLERS INTERNATIONAL UNION, AFL-CIO, CLC



ADDENDUM 2

The parties hereto agree that the 8(a)(5) allegation that "Beginning in about April 2012,
Respondent changed the terms and conditions of employment of the Unit by instituting an
alternating week work schedule of 32 hours/40 hours for full-time non-lead bakers" is premised
upon the validity and the viability of the Decision and Direction of election in Case 07-RC-
072022. The Charged Party acknowledges that it intends to challenge the unit detennination set
forth in the Decision and Direction of Election in Case 7-RC-072022. The parties agree, and the
Charged Party acknowledges, that in the event the certification in Case 07-RC-072022 is not
challenged or is unsuccessfully challenged, the Charged Party has an obligation to bargain with
the Charging Union regarding bakers' schedules as they exist at such time that the certification is
upheld.

/s/ Donald P. Lawless, Attorney 8/16/12
Charged Party
BREAD OF LIFE, LLC

/s/ John J. Price
Charging Party
LOCAL 70, BAKERY, CONFECTIONERY, TOBACCO WORKERS AND GRAIN
MILLERS INTERNATIONAL UNION, AFL-CIO, CLC



FEDERAL LAW GIVES YOU THE RIGHT TO:

Form, join, or assist a union;
Choose a representative to bargain with us on your behalf;
Act together with other employees for your benefit and protection;
- Choose not to engage in any of these protected activities.

WE WILL NOT do anything to prevent employees from exercising the above rights.

WE WILL NOT ask employees to retract signed union authorization cards.

WE WILL NOT make unlawful promises to employees to discourage them from supporting the
Union, including promising better benefits or promising promotions.

WE WILL NOT ask employees about their complaints and grievances (directly or indirectly
through a website) and imply or promise that we will fix their complaints and grievances in order
to discourage employees from supporting the Union.

WE WILL NOT ask employees about their support for the Union, or any other labor
organization.

WE WILL NOT tell employees that we will never negotiate with the Union, never recognize
the Union, fight the Union until our dying breath, or unreasonably delay the certification of the
union.

WE WILL NOT tell employees that the Union cannot help them.

WE WILL NOT ask employees to openly demonstrate their support or lack of support for the
Union, or any other labor organization, and WE WILL recognize the right of employees to talk
about the Union.

WE WILL NOT threaten employees with any adverse employment actions in order to
discourage their support of the Union, or any other labor organization.

WE WILL NOT discipline employees because of their membership in, support for, or activities
on behalf of the Union, or any other labor organization.

WE WILL remove from our files all references to the verbal counseling of Kathleen VonEitzen
and WE WILL notify her in writing that this has been done and that the counseling will not be
used against her in any way.

WE WILL NOT change employees' work schedules because of their membership in, support
for, or activities on behalf of the Union, or any other labor organization.

WE WILL NOT in any like or related manner interfere with employees' rights under Section 7
of the Act.



WE WILL NOT in any like or related manner discriminate in regard to the hire or tenure or any
other terms and conditions of employment of our employees in order to discourage support for or
membership in the Union, or any other labor organization.

WE WILL pay employees Leona Daniels, Robert Douglas, Crystal Jackson, Nathan Lindsey,
Jared Miller, Kyle Schilling, Daniel A. Wood, Jareth Zelmer, Kathleen Von Eitzen, and Mary
Warren for the wages and other benefits they lost because of a change in work schedules.

BREAD OF LIFE, LLC
(Employer)

Dated: By:
(Name) (Title)

WDS02 1232396vl



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION SEVEN

BREAD OF LIFE, LLC

Respondent/Employer

and Cases 07-CA-078182
07-RC-072022

LOCAL 70, BAKERY, CONFECTIONERY,
TOBACCO WORKERS AND GRAIN
MILLERS INTERNATIONAL UNION,
AFL-CIO, CLC

Charging Union/Petitioner

ORDER SEVERING CASES

On June 28, 2012, the Regional Director of the Seventh Region of the National Labor Relations
Board issued a Complaint, Report on Objections, Order Consolidating the Unfair Labor Practice and
Representation Cases for Hearing, and Notice of Consolidated Hearing in the above-captioned matters.

On August 16, 2012, the Respondent and the Charging Union entered into an informal Board
Settlement Agreement providing, in part, that upon the undersigned's approval of the Settlement
Agreement in Cases 07-CA-078182 and 07-RC-072022, an order severing Case 07-RC-072022 from
Case 07-CA-078182 shall issue. On this date, said Settlement Agreement was approved by the
undersigned.

After careful consideration,

IT IS ORDERED, pursuant to Section 102.33 of the Board's Rules and Regulations-Series 8,
as amended, that Case 07-CA-078182 be severed from Case 07-RC-072022.

Dated at Detroit, Michigan this 16 1h day of August, 2012.

Terry Morgan, Regional Director
National Labor Relations Board, Region 7
Patrick V. McNamara Federal Building
477 Michigan Avenue - Room 300
Detroit, Michigan 48226

EXHIBIT
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FORM NLRB-4280 RC--RM-RD
(1-88)

TYPE OF ELECTION
(CHECK ONE) (ALSO CHECK BOX

BREAD OF LIFE, LLC E] CONSENT BELOW WHEN APPROPRIATE)

Employer El 8(b)(7)

and E STIPULATED

F-1 Mail Ballot

LOCAL 70, BAKERY, CONFECTIONERY, TOBACCO RD DIRECTED

WORKERS AND GRAIN MILLERS INTERNATIONAL
UNION, AFL-CIO, CLC E] BOARD DIRECTED

Petitioner
CASE 7-RC-072022

CERTIFICATION OF REPRESENTATIVE

An election has been conducted under the Board's Rules and Regulations. The
Revised Tally of Ballots shows that a collective-bargaining representative has been selected.'

As authorized by the National Labor Relations Board,

It is certified that a majority of the valid ballots has been cast for

LOCAL 70, BAKERY, CONFECTIONERY, TOBACCO WORKERSAND
GRAIN MILLERS INTERNA TIONAL UNION, AFL-CIO, CL C

and that it is the exclusive collective-bargaining representative of the employees in the
following appropriate unit.

UNIT: All full-time and regular part-time bakers, lead bakers, and lead training
bakers employed by the Employer at its facilities located at 5119 West Main Street,
Kalamazoo, Michigan; 5627 Gull Road, Kalamazoo, Michigan; 5970 South Westnedge
Avenue, Portage, Michigan; 2810 Capitol Avenue SW, Battle Creek, Michigan; 1285
Boardman Road, Jackson, Michigan 49202; and 3260 Niles Road, St. Joseph,
Michigan; but excluding all clerks, baker training specialists, confidential
employees, managers and guards and supervisors as defined in the Act and all
other bakery/caf6 employees.

On the 16 TH day of /d/ 7CM anagLt EXHIBIT

August 2012 Re ional Director, Region Seven

National Labor Relations Board

Objections were timely filed by the Employer on March 30, 2012. All objections were withdrawn with the approval of
the Regional Director on August 16, 2012, by her approval of the Settlement Agreement in Case 7-CA-078182.

*US GPO 1988-212-037


