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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 34 
 
 
HEALTHBRIDGE MANAGEMENT, LLC;  
CARE REALTY, LLC; 107 OSBORNE 
STREET OPERATING COMPANY II, LLC 
D/B/A DANBURY HEALTH CARE CENTER;  
710 LONG RIDGE ROAD OPERATING  
COMPANY II, LLC D/B/A LONG RIDGE   Case Nos.  34-CA-070823 
OF STAMFORD; 240 CHURCH STREET    34-CA-072875 
OPERATING COMPANY II, LLC D/B/A     34-CA-075226 
NEWINGTON HEALTH CARE CENTER; 1 BURR    34-CA-083335 
ROAD OPERATING COMPANY II, LLC     34-CA-084717 
D/B/A WESTPORT HEALTH CARE CENTER;     
245 ORANGE AVENUE OPERATING COMPANY    
II, LLC D/B/A WEST RIVER HEALTH CARE CENTER;   
341 JORDAN LANE OPERATING COMPANY II,    
LLC D/B/A WETHERSFIELD HEALTH CARE CENTER;  
 
 
  And 
 
NEW ENGLAND HEALTH CARE EMPLOYEES 
UNION, DISTRICT 1199, SEIU, AFL-CIO 
 
 

 
CAREONE, LLC’S REQUEST FOR SPECIAL PERMISSION TO APPEAL 

ADMINISTRATIVE LAW JUDGE’S ORDER DENYING CAREONE’S PETITION TO  
REVOKE SUBPOENA DUCES TECUM B-612840 

 
 

 CareOne, LLC (hereinafter “CareOne”), pursuant to Rule 102.26 of the Board’s 

Rules and Regulations, files this Request for Special Permission to Appeal (“Special 

Appeal”) the Administrative Law Judge’s Order on September 13, 2012, in which the 

Administrative Law Judge (“ALJ”) denied CareOne’s Petition to Revoke Subpoena 

Duces Tecum No. B-612840 (hereinafter the “Subpoena”).  
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 The portions of the ALJ’s Order to which CareOne requests permission for a 

Special Appeal include the ALJ’s denial of CareOne’s petition to quash subpoenaed 

items relating to the single employer issue, specifically items 1a.-n., 2a.-e. 3, 4, 5, 6a.-

b., 7a.-b, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19a-e., 20, 21, 22, 23, 24, 25 and 26.  

Additionally, CareOne requests permission for a Special Appeal of the denial of 

CareOne’s petition to quash the following: subpoenaed items seeking irrelevant 

information, specifically items 23 and 24; and subpoenaed items which are unduly 

burdensome and/or overly broad, specifically items 1a.-n., 2a.-e. 3, 4, 5, 6a.-b, 7a.-b, 8, 

9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19a-e., 21, 22, 23, 24, 25 and 26.  In support of this 

Special Appeal, CareOne states as follows: 

1. On August 16, 2012, Counsel for the Acting General Counsel issued the 

Subpoena to CareOne in advance of an unfair labor practice hearing.  Identical 

subpoenas were issued to the Respondents named in the Third Amended Consolidated 

Complaint (hereinafter “Complaint”): HealthBridge Management, LLC; Care Realty, 

LLC; 107 Osborne Street Operating Company II, LLC d/b/a Danbury Health Care 

Center; 710 Long Ridge Road Operating Company II, LLC d/b/a Long Ridge of 

Stamford; 240 Church Street Operating Company II, LLC d/b/a Newington Health Care 

Center; 1 Burr Road Operating Company II, LLC db/a Westport Health Care Center and 

245 Orange Avenue Operating Company II, LLC d/b/a West River Health Care Center, 

as well as to two other entities (CareOne, LLC and CareOne Management, LLC) not 

named in the Complaint.1  

                                                 
1   The ALJ granted the Acting General Counsel’s motion to add CareOne, LLC to the Complaint subject 
to an opposition that is to be filed by CareOne’s attorneys on or before October 10, 2012. 
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2. As it pertains to this Special Appeal, the Subpoena seeks production of 

certain documents in an effort to establish single employer status between the named 

Respondents and other subpoenaed entities through items numbered 1a.-n., 2a.-e. 3, 4, 

5, 6a.-b., 7a.-b, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19a-e., 20, 21, 22, 23, 24, 25 

and 26.  Additionally, the Subpoena seeks production of certain documents related to 

entities that were not named in any timely filed charge or in the Complaint and against 

which there has been no allegation of wrongdoing through its requests numbered 1a.-n., 

2a.-e. 3, 4, 5, 6a.-b., 7a.-b, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 19a-e., 21, 22, 23, 24, 25 

and 26.  These documents also relate to the single employer issue.  A copy of the 

Subpoena is attached as Exhibit A. 

3. On August 23, 2012, CareOne filed a Petition to Revoke the Subpoena, 

arguing the only proper Employers involved in this case are 107 Osborne Street 

Operating Company II, LLC d/b/a Danbury Health Care Center; 710 Long Ridge Road 

Operating Company II, LLC d/b/a Long Ridge of Stamford; 240 Church Street Operating 

Company II, LLC d/b/a Newington Health Care Center; 1 Burr Road Operating 

Company II, LLC d/b/a Westport Health Care Center; 245 Orange Avenue Operating 

Company II, LLC d/b/a West River Health Care Center; and 341 Jordan Lane Operating 

Company II, LLC d/b/a Wethersfield Health Care Center (hereinafter “Health Care 

Centers”).  CareOne further argued the proper Employers are not a “single employer” or 

involved in a “single-integrated business enterprise” with any of the other Respondents 

named in this case and that even assuming arguendo that the issue of single employer 

status might somehow be arguably relevant in this case, such alleged relevancy would 

only possibly pertain to the remedial phase of this case.  A copy of CareOne’s petition is 
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attached as Exhibit B.  The other subpoenaed entities filed similar petitions on August 

22, 2012, August 23, 2012, August 27, 2012 and August 28, 2012. 

4. Counsel for the Acting General Counsel argued against CareOne’s 

Petition to Revoke on September 12, 2012, in a single response to all ten petitions.  In 

response to CareOne’s arguments regarding the requests seeking to establish single 

employer status, Counsel for the Acting General Counsel argued the single and joint 

employer status of the subpoenaed entities was relevant to the substance of the 

allegations contained in the Complaint.  

5. On September 13, 2012, the ALJ denied CareOne’s Petition to Revoke 

Subpoena Duces Tecum B-612840 and the petitions submitted by the other 

subpoenaed entities.  In the Order, the ALJ stated that: 

The documents requested by the subpoena on all ten 
entities are germane and relevant in order to establish or not 
establish the issue of single/joint employer status.  
Documents to establish the interrelationship of operations, 
common management, centralized control, labor relations 
and common ownership of financial control and all the 
relevant and material factors on this issue to establish or not 
to establish single employer status.  In addition this is not a 
remedial compliance issue.  And as noted by the Acting 
General Counsel, it’s best to resolve this issue of single 
employer status at this stage of the process than to wait until 
a supplemental hearing down the road. 
 

The transcript pages containing the ALJ’s Order are attached as Exhibit C.  No other 

analysis accompanied the ALJ’s Order. 

6. Notwithstanding the ALJ’s Order, Counsel for the Acting General Counsel 

should not be permitted to obtain discovery on the single employer issue.  The 

Subpoena is an improper “fishing expedition” into the financial and business operations 

of CareOne and the other entities.  Counsel for the Acting General Counsel is using this 
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proceeding to try to acquire materials that are irrelevant to the present litigation, but 

which could be used for other purposes.  These materials were not sought during the 

investigatory stage.  As such, the Subpoena requests relating to single employer status 

are merely sought as part of the “fishing expedition” into matters that do not bear upon 

the issues before the ALJ.  See United Association of Journeymen and Apprentices of 

the Plumbing and Pipe Fitting Industry, 325 NLRB 1235, 1236 (1999).  In accordance 

with the NLRB’s Rules and Regulations, discovery is prohibited in unfair labor practice 

cases and “fishing” for possible new evidence (or information a party would just like to 

have, even if irrelevant to the litigation at hand) is an improper use of the NLRB’s 

subpoena mechanism.  See NLRB Casehandling Manual, Section 10292.4 (stating 

federal rules regarding pretrial discovery not applicable to Board proceedings; “Any 

attempt to use such discovery should be resisted”); NLRB v. Robbins Tire & Rubber 

Co., 437 U.S. 214 (1978).  Therefore, CareOne should not be compelled to respond to 

discovery on the single employer issue. 

7. Further, information relating to the single employer issue is irrelevant and 

immaterial to any issue raised in the Complaint at this stage of the proceedings.  

Section 102.31(b) of the NLRB’s Rules and Regulations provides that the ALJ, “shall 

revoke the subpoena if in its opinion the evidence whose production is required does 

not relate to any matter . . .  in question in the proceedings or the subpoena does not 

describe with sufficient particularity the evidence whose production is required, or if for 

any other reason sufficient in law the subpoena is otherwise invalid.”  The Board, to 

enforce a subpoena, must demonstrate that: (1) its investigation is for a legitimate 

purpose; (2) the inquiry is relevant to that purpose; (3) the agency does not already 
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possess the information requested; (4) all administrative requirements have been 

complied with; and (5) the demand is not unreasonably broad or burdensome.  EEOC v. 

Kronos, Inc., 620 F.3d 287, 298 n.4 (3d Cir. 2010); see also United States v. Powell, 

379 U.S. 48, 57-58 (1964); NLRB v. Champagne Drywall, Inc., 502 F. Supp. 2d 179 

(2007) (applying standard to NLRB subpoena); NLRB v. G. Rabine & Sons, Inc., No. 

00-C-5965, 2001 U.S. Dist. LEXIS 15511, at *7 (N.D. Ill. 2001) (applying investigative 

standard to union subpoena issued by NLRB in preparation for unfair labor practice 

hearing).  While relevance in this context is defined broadly, its definition is not 

unlimited.  Indeed, for a subpoena request to be relevant, it must reasonably relate to or 

“touch” a matter under investigation or in question.  NLRB v. Rohlen, 385 F.2d 52, 55-

56 (7th Cir. 1965).  In the context of a hearing (or adjudicative) subpoena, “[t]here is, of 

course, a difference in that the relevancy of an investigative subpoena is measured 

against the general purposes of the agency’s investigation, while the relevancy of an 

adjudicative subpoena is measured against the charges specified in the 

complaint.” Federal Trade Commission v. Anderson, 631 F.2d 741, 745-46 (D.C. Cir. 

1979) (internal citations omitted) (emphasis added).  Here, Counsel for the Acting 

General Counsel seeks enforcement of an adjudicative hearing subpoena, not an 

investigative subpoena.  Accordingly, Counsel for the Acting General Counsel must 

meet the narrower standard for relevancy. 

8. The Subpoena should be revoked in its entirety until such time as any 

liability has been found with regard to any of the proper Employers involved in this case.  

Such deferment would increase the efficiency of the unfair labor practice proceedings 

and save the parties potentially unnecessary time and expense.  Should no unfair labor 
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practice be found by the ALJ, documents relating to the single employer issue would be 

irrelevant to the unfair labor practice proceedings and potentially confusing. 

9. While Counsel for the Acting General Counsel argued that information 

relating to the single employer issue is relevant because the Complaint alleges the 

named Respondents are a single and joint employer and collectively committed unfair 

labor practices, the Subpoena seeks information about more than just the relationships 

between the Respondents.  For example, the Subpoena seeks documents relating to 

the relationship between the Respondents and CareOne Management, Care Ventures, 

THCI Company, THCI Holding Company, LLC, THCI Mortgage Holding Company, LLC 

– all entities which are not named as Respondents in any Charge or Amended Charge.  

Further, the Complaint does not allege that these entities are a single employer with any 

of the Respondents.   

10. In addition to the above-referenced deficiencies in the Subpoena, the 

Subpoena seeks other irrelevant information in requests numbered 23 and 24, and 

unduly burdensome and/or overly broad information in nearly all of the numbered 

requests.  The Subpoena includes requests for approximately 80 separate categories of 

documents, counting each item’s subparts.  The Subpoena is extremely broad,  seeks 

many more documents than would be needed to attempt to prove the single employer 

issue or any of the substantive allegations in the Complaint, and easily requires the 

production of tens, or even hundreds, of thousands of documents which will take 

months to gather.   

11. For example, Subpoena item 4, which seeks “those documents, including 

but not limited to pamphlets, brochures and Internet communications or websites, 
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setting forth a description of the services provided by the Entity, properties owned or 

managed by the Entity, the nature of the business of the Entity, and the nature of the 

relationship of the Entity to any other Entity or other businesses, for the period January 

1, 2009 to the present,” is unduly burdensome.  Subpoena item 5 seeks payroll and 

personnel records of employees for 14 different corporate entities.  Subpoena item 15 

seeks the names and addresses for each and every attorney and accountant used by 

14 different corporate entities, as well “[a]ll advertisements to the public” that reference 

“Care Realty, or Care One or Care One Management.”  Furthermore, Subpoena item 21 

seeks “[a]ll financial statements” and “[a]ll forms or sources of debt, credit, equity, or 

financial resources” for 14 different corporate entities.  The incredibly broad search 

which CareOne would be required to conduct to locate all documents responsive to 

these requests, among other subpoenaed items, would be highly burdensome.  

Moreover, the breadth of information requested by most of the items in the Subpoena is 

not reasonably tied to proof on the single employer issue. 

12. Further, numerous subpoenaed items specifically request emails, or 

request “correspondence” which reasonably could be construed as including email 

correspondence.  CareOne objected to these items as overly broad, such as in item 17 

which seeks “documents, including but not limited to email, correspondence, minutes of 

meetings, notes, memorializations of oral communications, and memoranda showing 

the following information for any businesses (including, but not limited to, Care Realty, 

Care One, Care One Management, and Care Ventures) which provided direct or indirect 

oversight of the operations management or financial management of HealthBridge and 

the Health Care Centers, for the period January 1, 2009 to the present . . .”  The 
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information broadly described in subpoenaed items such as item 17 will require 

CareOne to conduct a search of all of its internal and external email communications 

simply to determine whether or not there are any documents that may be responsive.  

When analyzing such a large scale request for information, the Board must balance the 

potential relevancy of any of the requested information against the burdensomeness 

and costs of producing such voluminous information.  CNN America, Inc. 352 NLRB 

675, 676 (2008). 

13. The Subpoena’s multiple requests for emails do not identify any particular 

names of CareOne officials whose emails are to be searched.  As such there are 

potentially an unlimited number of email accounts that CareOne must search to 

determine which electronic documents and communications may be responsive.  Over a 

three and one-half year time period (January 1, 2009 to the present), taking the high 

turnover during that time period into account, there could be as many as 20 or more 

CareOne officials’ email accounts that CareOne would need to search.  CareOne 

officials use email throughout the day to communicate as a regular function of their job 

not just on an hourly, but often on a minute-by-minute basis, resulting in potentially 

hundreds of emails per person per day.  Because of the way CareOne’s email system is 

set up and maintained, CareOne will have to utilize outside IT consultants to engage in 

a multi-step process to restore and process email boxes of its officials.   

14. First, CareOne must restore the email boxes of its officials.  CareOne 

currently engages a third-party provider to create tape drives, which are data storage 

devices that back up electronic information including CareOne’s email system.  After 

five weeks, these backup tapes are only retained on a monthly basis and reflect a user’s 
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email mailbox as of the first weekend following the first day in each month.  The tape 

drives backup a user’s email mailbox as it existed when the backup was performed.  To 

access a single user’s email history for the period January 1, 2009 to the present, IT 

consultants must restore from the tape drives all backups that exist for the user during 

that period – approximately 42 backups for the 42-month period requested.  To “restore” 

a one-month backup tape costs $400.00, so to restore one official’s mailbox for the 

requisite time period (42 months) it will cost approximately $16,800.00.     

15. Moreover, CareOne’s IT consultants are limited on the number of restores 

they can perform each week, depending on the volume of emails and their 

commitments to other clients.  For only one email account (for a three and one-half year 

period) to be produced, approximately 42 restores must be performed and it will take 

many weeks or even months simply to restore that one email account.  If more than one 

email account needs to be produced, then more restores must be performed and it 

would take months longer to restore the information requested in the Subpoena.  

16. After the email history has been restored, the extensive number of emails 

must be processed by the IT consultants, who must run keyword searches on the 

restored email accounts.  The IT consultants have provided an estimate for processing, 

indexing and de-duplicating (redundant information is eliminated) by their email 

investigation software.  Estimating that anywhere from 50,000 to 100,000 emails may 

be generated in a restoration of one user account during each month, IT consultants 

have estimated that the total size of these files would be approximately 2.25 GB for a 

one-month time period, which could be processed, indexed and de-duplicated by their 

email investigation software in roughly 2.5 hours for approximately $375.00 per user 
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account.  For a three and one-half year (42 month) period for one user, therefore, the 

cost of processing, indexing, and de-duplication would be approximately $15,750.00.     

17. Further, the IT consultants have estimated it would take approximately 2.5 

hours to complete the processing, indexing, and de-duplication stage for one user 

during a one-month time period.  Accordingly, it would take approximately 105 hours 

(more than 2.5 work-weeks) to complete this process for only one user for the requisite 

42 month time-period.     

18. Once the emails have been processed, indexed, and de-duplicated, they 

must still be sorted by keywords.  The IT consultants have estimated that it would take 

approximately 1.25 hours per user account to sort the emails for a one-month period, 

and it would cost approximately an additional $375.00 per user account.  Sorting the 

emails for one user account during a three and one-half year (42 month) period, 

therefore, would take another 52.5 hours of time (more than one work-week) and would 

cost an estimated additional $15,750.00.   

19. In the event that a data source is corrupt, processing and sorting will take 

additional time and will increase costs.  Additional fees of $1,000.00 to $3,000.00 are 

also estimated to cover expenses such as hard drives needed to export keyword hits 

and the cost of creating backup copies.   

20. The total estimated cost, therefore, of restoring only one user’s email 

accounts for the three and one-half year period of January 1, 2009 to the present, is 

more than $48,300.00 (assuming no corrupted files).  Moreover, the total time of 

restoring and processing one user email account could extend for weeks or even 
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months.  The cost and time, of course, increases exponentially if more users’ emails 

must be searched. 

21. Multiple subpoenaed items such as item 17 would also require CareOne 

to search though all of the minutes of every meeting within a three and one-half year 

time period.  Such items seek many more documents than would be needed to attempt 

to prove the single employer issue or any of the substantive allegations in the 

Complaint.   

22. In summary, it is clear that the production of the emails, minutes and other 

documents sought in subpoenaed item 17 and numerous other subpoenaed items 

would be disruptive to CareOne’s business operations, unduly expensive and time-

consuming.  As such, the Board must strike a balance between the relevancy of the 

requested information and the burdensomeness and costs of production.  Because the 

information is not essential to Counsel for the Acting General Counsel’s case, is part of 

a “fishing expedition,” and would be extremely burdensome and costly, all such 

subpoenaed items should be revoked.   

23. The burdensomeness of producing the documents sought by Counsel for 

the Acting General Counsel is further highlighted by the fact that the single employer 

issue is being pursued solely to ensure there are sufficient financial resources available 

to cover the potential liability if CareOne is determined to have violated the Act.  The 

documents sought by Counsel for the Acting General Counsel are not necessary and 

not relevant to the resolution of any of the substantive matters at issue in this matter. 

Accordingly, it is entirely possible CareOne will be required to spend a significant 

amount of time and incur significant expense producing documents relevant to what 
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could prove to be a moot issue.  As stated above, there is no reason to force CareOne 

to engage in this process at this point in the proceedings. There is no prejudice to 

Counsel for the Acting General Counsel if the single employer issue is resolved after 

(and only if) a violation is found during compliance proceedings. On the other hand, 

there is significant prejudice to CareOne if it is forced to produce these documents 

before a violation is found. 

24. Furthermore, nearly all of the Subpoena items call for the production of 

documents, material or information that CareOne considers proprietary, confidential, 

private and/or sensitive (“Protected Information”).  Without waiving the aforementioned 

objections, and to the extent that CareOne is required to produce any Protected 

Information, CareOne requests that the Protected Information be covered by a 

protective order.  CareOne requests that the Protected Information be only used for 

purposes of this Complaint and that the Protected Information be disseminated only to 

(a) representatives of the National Labor Relations Board; and (b) any person upon 

written agreement of the parties.  In addition, CareOne requests that the protective 

order require the Board to return Protected Information to CareOne within thirty (30) 

days after termination of this case by settlement, dismissal or final judgment.  In the 

event of a request under the Freedom of Information Act (“FOIA”) that might otherwise 

result in disclosure of the Protected Information, the Board will not disclose the 

Protected Information without first providing the parties notice of at least ten (10) 

working days of the proposed disclosure of such information.  Following such written 

notice, CareOne shall have the right to file a written statement explaining why the 

Protected Information comes within an exemption to FOIA and to object to its 
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disclosure.  If the Board rejects the objection and decides to disclose, the Board will 

notify the parties of that decision and wait three (3) working days before making such 

disclosure to permit CareOne the opportunity to take further steps to prevent the 

disclosure.  In the event of a lawsuit seeking to enjoin the disclosure of the Protected 

Information, the Board will refrain from disclosing the Protected Information pending 

final disposition of that lawsuit. 

 

 

 WHEREFORE, for the foregoing reasons, CareOne respectfully requests special 

permission to appeal the Administrative Law Judge’s Order denying CareOne’s Petition 

to Revoke Subpoena Duces Tecum No. B-612840. 

 
 

Respectfully submitted, 
 
K&L Gates LLP 
Attorneys for CareOne, LLC 
     

 
     /s/ Rosemary Alito 
     __________________________________ 
     Rosemary Alito 
      
  

Dated:  October 5, 2012      
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that copies of the aforesaid Request for Special 

Permission to Appeal Administrative Law Judge’s Order Denying CareOne’s Petition to 

Revoke Subpoena Duces Tecum B-612840 were served on October 5, 2012, in the 

manner set forth below: 

 
Lester A. Heltzer, Executive Secretary  E-Filing on Agency Website 
National Labor Relations Board 
1099 14th Street, N.W., Suite 11100 
Washington, DC  20570 
 
Kenneth Chu, Administrative Law Judge  E-Filing on Agency Website 
National Labor Relations Board, Division of Judges 
120 West 45th Street 
New York, New York 10036 
 
Jennifer F. Dease     E-Mail Jennifer.dease@nlrb.gov 
John McGrath john.mcgrath@nlrb.gov 
Counsel for the Acting General Counsel 
NLRB - Region 34 
A.A. Ribicoff Federal Building 
450 Main Street, Suite 410 
Hartford, CT 06103 
 
Kevin A Creane, Esq.    E-Mail KACreane@aol.com 
Law Firm of John M. Creane 
92 Cherry Street 
P.O. Box 170 
Milford, CT 06460 
 
      /s/ George P. Barbatsuly 
      ____________________________ 

       George P. Barbatsuly 
 






































































