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I. REQUEST FOR REVIEW. 

Pursuant to NLRB Rules and Regulations Sec. 102.67, the Employer, Payless 

ShoeSource, Inc. (“Payless”), requests the Board to review the Decision and Direction of 

Election rendered by the Acting Regional Director in this case on September 13, 2012.  Payless 

asserts the following grounds for its request: 

(1) The Acting Regional Director’s Decision on a number of substantial factual 
issues is clearly erroneous on the record, and these errors prejudicially affected 
Payless as they contributed to the Acting Regional Director’s erroneous 
conclusion that a single store unit is appropriate for bargaining; 

 
(2) The Acting Regional Director’s Decision finding a single store unit appropriate 

constitutes a departure from officially reported Board precedent; and 
 
 (3) There are compelling reasons for reconsideration of the Board’s presumption that 

a single store unit in a retail chain is appropriate where, as here, not only is there 
evidence of a lack of local store autonomy, but also evidence of bargaining 
between the parties with respect to a multi-store unit. 

 
The reasons in support of the aforementioned grounds for Payless’ Request for Review 

are discussed below.  Payless respectfully requests the Board to grant this Request for Review 

and to stay the election scheduled for October 9, 2012 pending a decision by the Board in this 

case. 

II. STATEMENT OF THE CASE. 

Payless ShoeSource, Inc. (“Payless”) owns and operates approximately 3,600 retail 

shoe stores and employs approximately 21,000 people throughout the United States (Tr. 17, 19, 

20-21, 22).  Although Payless is highly centralized in its operations and its store associates 

have uniform working conditions and terms of employment, the petition filed by the Union in this 

case seeks to isolate one store with five employees located in Rolla, Missouri by claiming that 

this single store is an appropriate bargaining unit.  Although Payless understands that the Board 

currently recognizes a presumption in favor of a single location unit, as will be discussed in 

greater detail below, the Board also has repeatedly held that a single location unit is not 

appropriate where, as here, the employer’s operations are highly centralized resulting in limited 
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managerial authority at the individual store level, and there is uniformity in the employees’ 

working conditions and terms of employment. 

Contrary to the findings of the Acting Regional Director, the evidence presented at the 

hearing overwhelmingly established the highly centralized nature of both Payless’ operational 

and labor relations policies, and the resulting lack of the Rolla Store Manager’s (i.e., “Store 

Leader”) authority regarding the Rolla store associates’ working conditions.  The Acting 

Regional Director’s findings conflict with uncontroverted testimony regarding the lack of a 

Store Leader’s authority in actual practice regarding the Rolla store and the other stores in its 

District.  Instead, the Acting Regional Director selectively relied on isolated portions of Payless’ 

Associate Handbook to try to support his erroneous factual conclusions that: “the Store Leader 

appears to exert the most control over the Rolla store associates’ daily working conditions,” and 

“the control of the daily working conditions of the Rolla associates appears to be separate and 

autonomous from the other stores” (Acting Regional Director’s Decision and Direction of 

Election [“ARD Dec.”] pp. 8, 17, 18).  Further, the Acting Regional Director also ignored 

uncontroverted evidence directly contrary to those conclusions. 

Additionally, there is bargaining history between Payless and the Union, acknowledged 

by the Acting Regional Director but rejected in his analysis, which indicates that a single store 

unit is not appropriate, as there currently are 24 stores located in two Payless administrative 

Districts, (i.e., Districts A3E and A3F) and spread over the city of St. Louis and four Missouri 

counties, which are included in one bargaining unit (Tr. 40, 43-45, 48-49, 50-51, 52; Er. Exs. 5A, 

6, 8, 9).1

                                                
1 Payless stores are organized into administrative groupings with the smallest administrative sub-grouping 
being a “District” (Tr. 22-23, 30-31; Er. Exs. 1, 2, 3, 4).  The Rolla store is located in District A3E which 
totals 25 stores, 17 of which are unionized and 8 of which are non-union (Tr. 33, 40-42; Er. Exs. 4, 5A, 6).  
The two Districts adjacent to Districts A3E are District A3C (comprised of 27 stores, none of which are 
unionized) and District A3F (comprised of 27 stores, 7 of which are unionized and 20 of which are non-
union) (Tr. 39-42, 40-45; Er. Exs. 4, 5, 5A, 5B, 6).  There currently is one District Leader for Districts A3E 
and A3F, and another District Leader for District A3C (Tr. 36-37, 108-109; Er. Ex. 4). 

  The inappropriateness of the Rolla store as a single unit is further demonstrated by 

the fact that at one time there were 36 stores in the bargaining unit and by the Union’s request 
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during contract negotiations to include the Rolla store and all other unrepresented Payless 

stores in Missouri in the existing bargaining unit, which would have resulted in a bargaining unit 

of approximately 55 stores (Tr. 52; Er. Exs. 4, 5, 5A, 5B, 6). 

Payless respectfully submits that it not only is contrary to Board precedent, but also 

impractical and illogical to determine that a single store with virtually no local autonomy should 

be picked out of a highly centralized chain of stores in order to conduct bargaining on behalf of 

just five out of approximately 21,000 employees in the United States.  Particularly in view of the 

high amount of turnover among store associates – about 80% of Payless’ employees are part-

time with close to 120% turnover rate for those employees (Tr. 91) – it hardly leads to stability in 

a bargaining relationship or to economy in the utilization of resources to contemplate bargaining 

for just five employees.  Payless further submits that there is no good reason to adhere to a 

presumption in favor of a single location unit where, as here, there is evidence of bargaining 

history on a multi-facility basis, and that, accordingly, this is an excellent case for the Board to 

reconsider that presumption. 

III. THE ACTING REGIONAL DIRECTOR’S DECISION ON CERTAIN SUBSTANTIAL 
FACTUAL ISSUES IS CLEARLY ERRONEOUS AND PREJUDICIALLY AFFECTS 
PAYLESS’ RIGHTS. 

 
A. The Acting Regional Director’s Finding That Control of Daily Working 

Conditions of the Rolla Store Associates is Separate and Autonomous 
From Other Stores is Clearly Erroneous Because it is Contrary to 
Uncontroverted Evidence. 

 
The Acting Regional Director’s Decision makes erroneous factual conclusions regarding 

a critical issue in this case – the degree of local autonomy of the Rolla store.  As stated by the 

Acting Regional Director:  

“Based on the record evidence, the Store Leader appears to exert the most control over 
the Rolla store associates’ daily working conditions” (ARD Dec. p. 18).   
 
“The record establishes that the control of the daily working conditions of the Rolla 
associates is separate from the other stores” (ARD Dec. p. 8); and  
 
“…the control of the daily working conditions of the Rolla, Missouri store associates 
appears to be separate and autonomous from the other stores” (ARD Dec. p. 17).   
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Payless respectfully submits that based on the record in this case – and particularly 

uncontroverted testimony regarding the Rolla Store Leader’s lack of authority in actual practice 

– it is almost incomprehensible how the Acting Regional Director reached these conclusions.  

As discussed in greater detail below, there are numerous instances in which the Acting 

Regional Director made factual findings which are directly contrary to uncontroverted testimony 

regarding the authority of the Rolla Store Leader in actual practice.2

 1. Lack of Store Leader’s authority regarding staffing levels. 

   

The Acting Regional Director found that “Store Leaders decide, in partnership with 

District Leaders, the ratio of part-time to full-time associates in a given store” (ARD Dec. p. 11), 

and that “when a vacancy arises in the Rolla store, the Store Leader works with the District 

Leader to determine how to fill the vacancy, e.g., with one full-time or two part-time associates” 

(ARD Dec. p. 18).  The record establishes, however, that Store Leaders do not have any 

authority to determine staffing levels (Tr. 86, 113, 124; Er. Ex. 14).  This is because the 

uncontroverted evidence is that “manpower levels” are determined by the budgeting process 

which is dictated from the corporate office, and that only the District Leader for the Rolla store 

has the authority to vary those determinations: 

Q: Would a store manager have the authority to make the determinations as to how 
many part-time, full-time sales associates he or she was hiring? 

 
A: The number hired goes back to the payroll and the budgeting and the allotted 

hours.  So you can have multiple part-time associates, but they would not get 
very many hours.  So that mix and that balance is determined by the District 
Leader. 

(Tr. 86) 
*   *   * 

Q. Can you move (payroll) dollars around among the stores in your District? 
 
A. That’s what we do, yes. 
 

                                                
2 In other instances and as discussed in Part II B below, the Acting Regional Director completely ignored 
uncontroverted evidence regarding the Rolla Store Leader’s lack of authority which further contributed to 
his erroneous factual conclusions. 
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Q. Ok.  Do the store managers have any authority to vary their budgets with respect 
to payroll? 

 
A. No they don’t.  They don’t even know I do that. 
 

*   *   * 
Q. Who was responsible for determining the manpower levels in Districts A3E and 

A3F?  
 
A. Manpower or –  
 
Q. How many people will be hired? 
 
A. We get a recommendation.  I (District Leader) can hire more or less depending 

on the dollars.  I still have to live up to the dollars of the payroll.  So the 
manpower can change depending on the dollar.  (parenthetical material added) 
… 

 
Q. Does the Store Leader have any authority to vary those dictates (manpower 

levels) from corporate? 
 
A. No. 
 
Q. But the District Leader does? 
 
A. Absolutely. 

(parenthetical material added) (Tr. 124) 
 

Thus, contrary to the findings of the Acting Regional Director, it is the District Leader, not 

the Store Leader, who has the authority to determine staffing levels for the Rolla store, as well 

as the other stores in the two Districts supervised by the Rolla District Leader.3

 2. Lack of Store Leader’s authority regarding hiring process. 

 

Although the Acting Regional Director at one point acknowledged that District Leaders 

interview prospective full-time associates and that “all associate job offers must be approved by 

the District Leader” (ARD Dec. p. 11), he went on to find that with respect to full-time and part-

time associates, the Store Leader “screens, interviews, and recommends the hire of prospective 

                                                
3 The Acting Regional Director also found that, “As far as filling job vacancies, if an associate quits, the 
Store Leader will notify the District Leader and recommend how to fill the vacancy, e.g., whether to hire a 
full-time associate or two part-time associates” (ARD Dec. p. 11).  A review of the record in this case fails 
to reveal any evidence supporting this finding.  To the contrary, as discussed above, staffing levels are 
driven by the budgeting process and only the District Leader, and not the Store Leader, has the authority 
to make decisions on what type of associate (i.e., full-time or part-time) and how many associates will be 
hired (Tr. 86, 124). 
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associates” (ARD Dec. p. 18).  There is absolutely no record evidence indicating that the Rolla 

Store Leader interviews and recommends full-time applicants for hiring, and to the contrary, 

there was uncontroverted testimony that the District Leader directly interviews all full-time 

applicants without receiving any recommendation from the Store Leader (Tr. 125).  Further, 

while Store Leaders may interview part-time associate applicants, the Acting Regional Director 

completely ignored the uncontroverted evidence that the Rolla Store Leader and the other Store 

Leaders in the two Districts supervised by the District Leader for the Rolla store do not have any 

authority to hire either a full-time or part-time applicant without clearing it through the District 

Leader:   

A. …I am required to approve anybody hired in the District. 
 
Q. Regardless of whether it’s a part-time or full-time position? 
 
A. Yes. 
 
Q. Would a Store Leader have any authority to hire someone without clearing it 

through you? 
 
A. No.  I’m not saying that it has not been done, but no they don’t and it could lead 

to disciplinary action. 
(Tr. 125) 

 
3. Lack of Store Leader’s authority regarding scheduling/adjustment of 

hours. 
 

While the Acting Regional Director recognized that scheduling largely is determined by a 

“corporate-wide computer program,” he found that based on the Associate Handbook, “Only a 

Store Leader can authorize deviation from a work schedule” (ARD Dec. p. 9).  Further, on p. 18 

of his Decision, the Acting Regional Director relied on the fact that the Store Leader “sets 

schedules” as one of the reasons for his conclusion that the Store Leader “appears to exert the 

most control over the Rolla store associates’ daily working conditions” (ARD Dec. p. 18).   

These findings not only completely ignore that the Rolla Store Leader has virtually no 

discretion when it comes to scheduling because this is all controlled through a corporate 

computer program which sets schedules, with the Store Leader simply inputting basic data into 
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that system (Tr. 133); but also the uncontroverted evidence that in practice it is the District 

Leader, not the Store Leader, who has the authority to adjust the hours of associates: 

Q. Who has the authority to determine or adjust the hours of employment for 
associates? 

 
A. Well, I do. 
 
Q. That’s your authority? 
 
A. It doesn’t happen much, but yeah, I do.   

(Tr. 128) 
 

While the uncontroverted evidence is that the adjustment of hours is infrequent, to the extent it 

happens, the District Leader oversees this, not the Store Leader. 

  4. Lack of Store Leader’s authority regarding orientation/training. 
 

The Acting Regional Director erroneously found that, “With the exception of a training 

session conducted by the District Leader at the Rolla store, the Store Leader conducts 

orientation” (ARD Dec. p. 18).  There is no record evidence supporting this finding and, to the 

contrary, it is the District Leader who conducts Payless’ orientation program known as “Store 

Associate University”: “…Actually the district leader starts off or kicks off … They have what’s 

called a Store Associate University, an SAU, which is district leader-led meetings which is kind 

of the welcome to my team collective” (Tr. 90-91).  As further explained by the District Leader 

for the Rolla store:  

A. I do the SAU, which we talked about earlier, which is the Store Associate 
University.  I am required within the first six weeks of an associate’s employment 
to go in and do a SAU.  And what that entails is that I go in there and really step 
them through what service means and my expectations. 

 
Q. And you do that with every new sales associate? 
 
A. Uh-huh.  That is the expectation from my boss, yes. 

(Tr. 123) 
 
Further, the uncontroverted evidence is that the Store Leaders exercise virtually no 

independent judgment regarding associates’ training.  The training program is completely driven 

by corporate specified training booklets which the Store Leader simply directs associates to (Er. 
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Ex. 13, p. 3), or corporate training forms which the Store Leader fills out, but which the District 

Leader reviews and oversees (Tr. 123; Er. Ex. 11, 14).  Indeed, the uncontroverted evidence 

was that the District Leader for the Rolla store “oversees training” (Tr. 123) and “is ultimately 

responsible for the training and development of all personnel in the District” (Er. Ex. 14). 

5. Lack of Store Leader’s authority regarding adjustment of 
grievances. 

 
In support of his finding that the Rolla Store Leader has the authority to adjust associate 

grievances, the Acting Regional Director relies solely on the Associate Handbook, but the only 

provision upon which such authority conceivably could be based is one sentences stating that, 

“In most cases, Managers can answer questions quickly and help solve Associate concerns” 

(Er. Ex. 13, p. 12).  While it seems axiomatic that a Store Leader would have the ability to talk to 

employees about their concerns and try to answer their questions, this hardly establishes 

authority to adjust grievances.  Further, the Acting Regional Director disregarded the Handbook 

provisions and uncontroverted testimony to the effect that Payless has an open door policy in 

which associates can and do go directly to the District Leader to resolve issues (Tr. 126; Er. Ex. 

13).  In fact, the uncontroverted evidence was that with respect to “resolving grievances,” the 

District Leader is involved from the start: 

Q. Are you involved in that process for resolving grievances? 
 
A. Hopefully I am the first one that gets involved. 
 
Q. If you could just describe what that process is and what your involvement in it is? 
 
A. The manager calls me or – I have an open door policy and they call me, and this 

is my issue.  Most of them are just pretty basic issues that I can determine what 
has to be done.  And if it’s according to corporate procedures, then we can 
resolve it right then and there. 

 
 If it gets to be more of an issue, I take it to my HR Manager, who we talk about it 

and resolve it more formally, and it is resolved then.  And then the last one is 
they call an alert Line and that goes right to Chris, the HR Manager, and then I 
get involved, and again that’s even more formal. 

(Tr. 126) 
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Thus, the Regional Director found that the Rolla Store Leader has authority to adjust grievances 

despite the existence of uncontroverted testimony that in practice the Rolla Store Leader has an 

extremely limited role when it comes to resolving employee grievances, and that, instead, this 

responsibility lies with the District Leader and corporate HR. 

  6. Lack of Store Leader’s authority regarding discipline and discharge. 

The Acting Regional Director concluded that the Rolla Store Leader has the authority to 

discipline and discharge employees despite direct testimony that with respect to the Rolla store 

and the other stores supervised by the District Leader for the Rolla store, the Store Leader does 

not have any independent authority regarding those matters: 

Q. … Discipline and discharge, as district leader to you get involved in disciplining 
and discharging sales associates? 

 
A. Every one. 
 
Q. Does the Store Leader have any authority to discipline sales associates? 
 
A. Not without my notification first. 
 
Q. Do you have to approve discipline? 
 
A. Yes. 
 
Q. What about terminations, does the Store Leader have any authority to terminate 

sales associates? 
 
A. No. 
 
Q. So if there is to be a termination of a sales associate, who has the authority to 

make that determination? 
 
A. I do in code of conduct problems.  Generally even with code of conduct, I will 

contact my HR manager to get final approval. 
(Tr. 126, 127) 

The Acting Regional Director supported his finding regarding the authority to discipline and 

discharge based on an excerpt from the Associate Handbook despite uncontroverted evidence 

that with respect to the Rolla store the District Leader has the sole authority to terminate 

associates, and that the Store Leader does not have any authority to do so (Tr. 127).  Further, 
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with respect to all other instances of discipline, the District Leader engages in an independent 

review of any discipline (Q:  Do you do an independent review of the discipline?  A:  Oh yeah, I 

have too.) (Tr. 131).  Indeed, the District Leader could not have been clearer that the Rolla 

Store Leader (and the other stores in his District) do not have the authority to give any discipline 

without his review and approval: 

THE WITNESS: They come to me with the issue.  Then I have to do the review of it 
before they can do the discipline  (Tr. 132). 

 
7. Lack of Store Leader’s authority regarding performance review/pay 

increases. 
 

The Acting Regional Director concluded that “the Store Leader evaluates associates” 

(ARD Dec. p. 18), which is in conflict with uncontroverted evidence that it actually is the District 

Leader’s responsibility to conduct performance reviews.  While the Store Leader fills out an 

electronic form developed by the corporate office relating to employee performance, the Acting 

Regional Director’s finding ignores the uncontroverted evidence that the Store Leader “has to 

call me (i.e., the District Leader) while he is doing it or before he is doing it” (parenthetical 

material added) (Tr. 142).  The Acting Regional Director’s finding also is contrary to 

uncontroverted evidence that the District Leader reviews and approves all performance reviews 

and that the “District Leader has the responsibility to complete and present performance 

appraisals according to Company procedures” (Tr. 128; Er. Ex. 14).  Likewise, the Acting 

Regional Director completely ignored uncontroverted evidence that the Rolla Store Leader has 

no authority to grant wage increases, as this must be done by the District Leader in accordance 

with a matrix established by the corporate office (Tr. 128-129).   

 8. Lack of Store Leader’s authority regarding promotions. 

The Acting Regional Director also got it wrong with respect to promotions, concluding 

that, “the promotion of associates in the District (is) based upon recommendations by Store 

Leaders” (parenthetical material added) (ARD Dec. p. 8); and that, “the Store Leader … 

recommends their promotion” (ARD Dec. p. 18).  The problem with these conclusions is that 
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there is absolutely no evidence in record indicating that a Store Leader has the authority to 

recommend promotions.  In this regard, see the Associate Handbook (Er. Ex. 13, p. 17), which 

contains no indication that a store manager recommends promotions, as well as the 

uncontroverted testimony of the District Leader that only he, and not a Store Leader, has the 

authority to promote store associates (Tr. 129).   

With all due respect, when the Acting Regional Director’s factual findings discussed 

above are reviewed within the context of the evidence in this case regarding the management 

of the Rolla store in actual practice, it would appear that the Acting Regional Director 

manufactured factual findings designed to support conclusions – that the Store Leader exerts 

“the most” and “separate” control over the working conditions of the Rolla store associates – 

which simply are not supported by the record.  All of the aforementioned erroneous factual 

findings are prejudicial to Payless because they all relate to the central issue in this case – the 

degree of local management autonomy at the Rolla store.  As will be discussed in greater detail 

in Part IV below, particularly where, as here, there is a high degree of centralization of 

operational and labor relations polices and virtual uniformity in working conditions and terms of 

employment among employees at the Rolla store and other store associates, established Board 

precedent holds that a single store unit is inappropriate for bargaining where there also is 

evidence of lack of local managerial autonomy.  Since the aforementioned erroneous factual 

findings were determinative of whether a single store unit was appropriate, the only issue before 

the Board in this case, they unquestionably were prejudicial to Payless.  

B. The Acting Regional Director’s Finding That Control of Daily Working 
Conditions of the Rolla Store Associates is Separate and Autonomous 
From Other Stores is Clearly Erroneous Because it Ignores Record 
Evidence. 

 
In concluding that the control of daily working conditions of the Rolla associates 

“appears to be separate and autonomous from the other stores” and that the Store Leader 

“appears to exert the most control over the Rolla store associates’ daily working conditions” 
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(ARD Dec. p. 17, 18), not only did the Acting Regional Director make findings directly contrary 

to evidence in the record, but he also erroneously ignored evidence in the record which was 

relevant to those conclusions.  While the Acting Regional Director alluded to the highly 

centralized nature of Payless’ business and labor relations policies (ARD Dec. pp. 12-13, 16), 

he completely ignored a number of uncontroverted facts relating to those policies, which, 

contrary to the Acting Regional Director’s conclusions, all tend to demonstrate the Store 

Leader’s lack of control over the daily working conditions of the Rolla store associates and that 

store’s resulting lack of autonomy.  The following facts were completely ignored in the Acting 

Regional Director’s analysis of local management control and store autonomy. 

1. The Store Leader’s lack of control regarding banking/expense 
budgeting. 

 
The ability to make expenditures at the local store level clearly impacts everyone 

working at that particular store, and the uncontradicted evidence, ignored by the Acting 

Regional Director, is that the Rolla Store Leader has absolutely no authority to vary expense 

budgets, make banking arrangements, make expenditures for store repairs, or make 

expenditures from petty cash (Tr. 55, 110-111, 112, 118-119; Er. Ex. 14).  To the contrary, while 

expense budgets are tightly controlled by the corporate office, to the extent there is any 

authority to adjust budgets or make expenditures on behalf of the store, that authority rests 

exclusively with the District Leader (Tr. 112; Er. Ex. 14).  Indeed, the lack of autonomy of the 

individual store is demonstrated by the fact that the District Leader has the authority to adjust 

budgets for individual stores and move expense dollars from one store to another as long as the 

District Leader stays within the budget which has been set for his District.  (Id.)   

 2. The Store Leader’s lack of control regarding payroll. 

Another fact demonstrating the lack of autonomy of the Rolla store ignored by the Acting 

Regional Director is that payroll budgets (i.e., the overall wages paid to associates at a given 

store) are determined by the corporate finance department, with the only authority to adjust 
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payroll for the stores in his District resting with the District Leader (Tr. 56-57, 112-113).  A 

District Leader has the authority to adjust payroll for his District by moving payroll dollars from 

store to store, whereas Store Leaders do not have any authority to vary their store payroll 

budgets and generally are not even aware that the District Leader moves payroll dollars from 

store to store (Tr. 57, 113).  A further indication of a store’s lack of autonomy with respect to 

payroll matters is demonstrated by the fact, again ignored by the Acting Regional Director, that 

payroll information for store associates is transmitted electronically directly to the corporate 

payroll department which is responsible for preparing payroll and transmitting pay to store 

associates via direct deposit (Tr. 58, 113-114).   

3. The Store Leader’s lack of control regarding product selection/ 
pricing. 

 
Also ignored by the Acting Regional Director in concluding that the Rolla store manager 

exercises the “most control” over the employees and that this store is autonomous is 

uncontradicted evidence that the Rolla Store Leader has absolutely no control over the mix or 

pricing of the merchandise in the store (Tr. 58, 116).  Further, a Store Leader does not have any 

authority to put product on sale or change the established price of merchandise, even if the 

merchandise is damaged (Tr. 58, 115, 141).  Thus, Store Leaders do not have any control over 

one of the main components of the store associates working conditions – the merchandise they 

are working with on a daily basis – as this is controlled by the corporate office with any authority 

to vary those decisions resting exclusively with the District Leader (Tr. 114-115, 141).   

4. The Store Leader’s lack of control regarding store layout and 
merchandising. 

 
The Rolla Store Leader has no authority to vary the layout of the Rolla store or Payless’ 

in-store marketing/merchandising program which specifies various flyers, posters and displays 

which the store associates utilize in their sales activities (Tr. 53, 59, 84-85, 115-116, 122).  

Thus, the working environment of the Rolla store associates in regard to their physical 

surroundings and merchandising activities are neither controlled by the Rolla store manager or 
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“separate and autonomous” from other Payless stores, another fact ignored by the Acting 

Regional Director. 

 5. The Store Leader’s lack of control regarding loss prevention. 

Loss prevention measures relating to the control of inventory and protection of cash are 

extremely important aspects of any retail operation and obviously impact store associates’ day-

to-day working conditions, but the Acting Regional Director also completely ignored these 

factors in his Decision.  The uncontroverted evidence is that the Rolla Store Leader does not 

have the authority to vary inventory control and cash protection policies and procedures as they 

are uniform for all Payless store associates (Tr. 61, 119-120; Er. Ex. 15).  Thus, the control of 

working conditions relating to loss prevention is not “separate and autonomous” from the other 

stores. 

6. The Store Leader’s lack of control regarding tracking of 
store/associate performance. 

 
Payless’ corporate office has established a variety of factors, known as Key 

Performance Indicators, designed to measure the performance of Payless’ stores which, in turn, 

directly impact the job requirements for the Rolla and other Payless store associates (Tr. 62, 

120).  Once again, the Rolla Store Leader has no authority to vary any of these performance 

measurements, as they are entirely controlled by the corporate office, and to the limited extent 

that any changes can be “negotiated,” that authority rests exclusively with the District Leader 

(Tr. 63, 120-121).  Thus, this is another example of daily working conditions which are not 

controlled by the Store Leader and which are not separate and autonomous from the other 

Payless stores which was ignored by the Acting Regional Director. 

7. The Store Leader’s lack of control regarding qualifications and job 
duties. 

 
Likewise, the Rolla Store Leader has no authority to determine or vary from the 

qualifications, skills, and other job duties required of sales associates at the Rolla store, as 

those aspects of the Rolla store employees’ working conditions are identical to those which 
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apply to any other store associate employed in the United States (Tr. 85-86, 87-88; Er. Ex. 10).  

While the Acting Regional Director acknowledged this uniformity in qualifications and job duties, 

he completely ignored this factor in his analysis of managerial control and autonomy in regard to 

the Rolla store. 

 8. The Store Leader’s lack of control regarding dress code. 

Another example of a working condition for the Rolla store associates which is not 

controlled by the Rolla Store Leader and thus not separate and autonomous from other stores is 

the dress code applicable to all store associates.  The dress code is dictated by the corporate 

office and cannot be varied by a Store Leader (Tr. 93; Er. Ex. 12).  Once again, the Acting 

Regional Director ignored this fact in making his analysis of managerial control and autonomy in 

regard to the Rolla store. 

 9. The Store Leader’s lack of control regarding benefits and wages. 

Another important aspect of store associates’ working conditions, of course, are the 

wages and benefits they receive.  Once again, the Acting Regional Director ignored the fact that 

the Rolla Store Leader does not have any authority to control these aspects of the Rolla store 

associates’ employment since wages and benefits are determined by the corporate office (Tr. 

97, 99-100, 101-102).  The benefits for store associates are uniform throughout the United 

States (Tr. 97, 101-102), and although wage rates for store associates are determined on a 

geographic basis, the wage rates for the store associates at the Rolla store are identical to the 

wage rates for all other non-union associates in the Rolla store District (A3E) and the two 

adjacent Districts (A3C and A3F) (Tr. 99-100).4

 10. The Store Leader’s lack of control regarding personnel records. 

   

Another aspect of the Rolla store associates’ working conditions ignored by the Acting 

Regional Director in his analysis of the control exercised by the Rolla Store Leader is the 

                                                
4 The only exception to this is with respect to sales associates employed in stores in Illinois where 
approximately a $1.00 per hour higher minimum wage rate is mandated (Tr. 100). 
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maintenance of their personnel records.  The District Store Leader has the responsibility of 

maintaining personnel records for store associates; and most of each employee’s personnel file, 

such as I-9s, W-2s, and counseling forms, are kept electronically in the corporate office (Tr. 78-

79).   

The Acting Regional Director’s ignoring of the aforementioned factors in his analysis of 

the control over working conditions exercised by the Rolla store manager was highly prejudicial 

to Payless, as each of these factors evidences the Rolla store manager’s lack of control over 

daily working conditions and that the control of these working conditions at the Rolla store is not 

separate and autonomous from Payless’ other stores.  When the cumulative impact of these 

factors is considered, they clearly indicate that, contrary to the Acting Regional Director’s 

finding, the Rolla Store Leader does not “exert the most control over the Rolla store associates’ 

daily working conditions” (ARD Dec. p. 18).  To the contrary, when the ignored “control” factors 

are considered together with the erroneous factual findings made by the Acting Regional 

Director as discussed in Part III A above, it is evident that the Rolla Store Leader exercises 

relatively little control over the Rolla store associates’ working conditions, and, thus, the control 

of the Rolla store associates’ working conditions can hardly be said to be “separate and 

autonomous.”  

IV. THE ACTING REGIONAL DIRECTOR’S DECISION RAISES A SUBSTANTIAL 
QUESTION OF LAW DUE TO ITS DEPARTURE FROM OFFICIALLY REPORTED 
BOARD PRECEDENT. 

 
A. The Acting Regional Director’s Decision is not Supported by any Board 

Precedent. 
 
A review of the Acting Regional Director’s decision in this case reveals that he has failed 

to cite any Board precedent supporting his conclusions that the Rolla Store Leader exerts “the 

most” control over the Rolla store associates’ daily working conditions and that those working 

conditions are “separate and autonomous” from Payless’ other stores.  The Acting Regional 

Director’s initial legal discussion on pp. 3-5 of his Decision only cites Board precedent regarding 
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general propositions of law applicable to this case, such as the rule that the unit sought be an 

appropriate unit and not the only or most appropriate unit (ARD Dec. pp. 1-2); the rule 

presuming that a single facility unit is appropriate (ARD Dec. p. 4); the rules relating to rebutting 

that presumption and the factors considered by the Board in that regard (ARD Dec. pp. 4-5); 

recognition by the Board that the degree of integration of operations and centralized 

administration are not controlling in deciding the appropriateness of a single facility unit in the 

retail industry (ARD Dec. pp. 5, 16); and that the most significant consideration in these types of 

cases is whether the control of day-to-day working conditions is separate and autonomous from 

other facilities (ARD Dec. p. 5).   

Later in his Decision the Acting Regional Director cited Board precedent in 

acknowledging that the bargaining history between Payless and the Union in which a bargaining 

unit of 24 stores has been recognized for over 25 years is a relevant factor to be considered in a 

multi-location unit determination (ARD Dec. p. 17), and that the geographic distance of 60 miles 

between the Rolla store and the closest store weighs against the finding of a multi-facility unit 

(ARD Dec. p. 19).5

Thus, no where in the Acting Regional Director’s Decision is there a citation to any 

Board precedent supporting his conclusion that a single facility unit is appropriate under the 

facts of this case.  With all due respect, Payless submits that this is understandable because, as 

will be discussed in greater detail in Part IV B below, Board precedent uniformly supports the 

rejection of a single facility unit under facts similar to those in evidence here.  At the very least, 

  The only other references to Board precedent in the Acting Regional 

Director’s Decision are his attempts to distinguish three of the approximately 22 Board cases 

cited by the Employer in its Brief to the Acting Regional Director, all of which cases rejected a 

single facility unit (ARD Dec. p. 20).   

                                                
5 See Part IV D below for a discussion of the Acting Regional Director’s misapplication of Board 
precedent regarding bargaining history and Part IV C below regarding the Acting Regional Director’s 
citations to two Board cases relating to geographic proximity and employee interchange, neither of which 
supported his giving weight to those factors under the circumstances present here. 
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however, the Acting Regional Director’s inability to cite any Board precedent in support of his 

conclusion that the Rolla store is separate and autonomous should raise serious doubt with the 

Board as to the validity of that conclusion. 

B. The Acting Regional Director’s Conclusion That the Management of the 
Rolla Store is Separate and Autonomous from Other Payless Stores 
Constitutes a Departure from Board Precedent. 

 
Payless respectfully submits that the Acting Regional Director appeared to go out of his 

way to stretch the authority of the Rolla Store Leader so as to rule that the management of the 

Rolla store was autonomous from Payless’ other stores.  The Acting Regional Director’s 

conclusion regarding the autonomy of the Rolla store not only was contrary to record evidence, 

but also contrary to a long line of Board cases involving circumstances remarkably similar to 

those present here, and which, in many instances, involved situations where the store manager 

had more authority than the Rolla Store Leader.  Trane, 339 NLRB 866 (2003) (reversal of 

Regional Director’s decision finding single unit based primarily on the lack of local autonomy, 

identical skills, functions and working conditions, and centralization of labor relations); Budget 

Rent A Car Systems, Inc., 337 NLRB 884 (2002) (reversal of Regional Director’s finding of a 

single store unit where branch managers have little authority over terms and conditions of 

employment, and skills, job functions, wages and benefits are identical from store-to-store); 

Waste Management of Washington, Inc., 331 NLRB 309 (2000) (reversal of Regional Director’s 

finding of single store unit based on centralized control over labor relations policies, lack of local 

autonomy, common supervision, and identical skills, duties and other terms and conditions of 

employment); R&D Trucking, 327 NLRB 531 (1999) (reversal of Regional Director’s finding of a 

single facility unit based on common supervision and lack of local autonomy, centralized control 

over operations and labor relations, and similarities in the terms and conditions of employment); 

Globe Furniture Rentals, 298 NLRB 288 (1990) (reversal of Regional Director and finding that a 

multi-facility unit of five separate warehouses appropriate because although store managers 

possess authority over routine day-to-day operations they lack autonomy due to the centralized 
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nature of operational and labor relations policies); V.I.M. Jeans, 271 NLRB 1408 (1984) 

(reversing the Regional Director’s conclusion that lack of employee interchange required a 

single-site unit and holding that the multi-facility unit was appropriate because the “facts in the 

instant case establish that the Employer’s nine stores similarly experience a high degree of 

centralization and that the store manager’s authority is similarly tightly circumscribed”); Petrie 

Stores Corp., 266 NLRB 75 (1983) (reversal of Regional Director’s finding of a single store unit 

stating, “Not only does the lack of individual store manager’s autonomy compel a finding that 

single-store units are inappropriate, so does the high degree of centralization of administration 

and control”); White Castle, 264 NLRB 267 (1982) (in ruling that the single-location units were 

inappropriate, the Board particularly noted … the “evidence [of] lack of autonomy of the 

[restaurant] supervisors over the day-to-day labor relations at the individual restaurants”); Orkin 

Exterminating Co., 258 NLRB 773 (1981) (holding that the multi-facility unit was appropriate 

primarily since “the daily operations and labor relations in the…district is highly centralized” 

even though there was significant geographic separation because “when other important factors 

militate against a single-branch unit, we do not give geography controlling significance”); Super 

X Drugs of Illinois, Inc., 233 NLRB 1114 (1997) (reversal of Regional Director’s finding that a 

single unit was appropriate and that an individual store manager has substantial autonomy even 

though store managers did have some authority over labor relations because his authority was 

circumscribed by corporate policy and oversight by the district manager); Kirlin’s, Inc., 277 

NLRB 1220 (1977) (reversal of Regional Director’s finding a single store unit was appropriate 

even though the store manager had the authority to recommend a number of personnel actions 

where they are required to “strictly adhere to the established policies and guidelines of the 

employer” and the store managers actions are subject to review by a district supervisor); Petrie 

Stores Corporation, 212 NLRB 130 (1974) (holding that the multi-facility unit was appropriate 

because “[t]here is virtually no individual store autonomy since the Employer’s district supervisor 

supervises, directs, and controls the daily operations of all three stores”); Gray Drug Stores, 197 
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NLRB 924 (1972) (holding that a multi-facility unit of retail drug store locations appropriate 

because of “the lack of autonomy at the single-store level....” even though the store manager 

could recommend certain personnel actions); Twenty-First Century Restaurant, 192 NLRB 881 

(1971) (holding that a multi-facility unit of 22 McDonalds restaurants in two different states was 

appropriate because “any meaningful decision governing labor relations matters emanates from 

established corporatewide policy, as implemented by the general managers and field 

supervisors,” even though store managers had authority to hire and recommend disciplinary 

action); Great Atlantic & Pacific Tea Co., 153 NLRB 1549 (1965) (holding that the combination 

of centralized operations, lack of individual autonomy and significant bargaining history support 

a 20 retail store multi-facility unit). 

As discussed in the authorities set forth below, the Board has repeatedly recognized that 

even though the individual store manager exercises some authority over employees with 

respect to such matters as hiring, scheduling, adjustment of grievances, discipline, and even 

discharge, this is not enough to establish sufficient local control and autonomy within the context 

of a centralized operation in which another level of supervision has final authority over these 

matters.  Indeed, contrary to the Acting Regional Director’s Decision in this case, these Board 

decisions indicate that even where the local manager can recommend that certain personnel 

actions be taken, this is insufficient to establish local control and authority where those 

recommendations are independently reviewed at a higher supervisory level. 

In Twenty-First Century Restaurant, the Board established the principle that even though 

a local manager may possess certain personnel responsibilities, this does not establish a 

sufficient degree of local control and autonomy to make a single unit appropriate where the local 

manager’s authority is circumscribed by the need for strict adherence to centralized corporate 

policies and a higher level of management is ultimately responsible for the matters over which 

the local manager has some authority. 
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The location manager is authorized to hire new employees at the state minimum 
wage rate (subject to veto by a supervisor), to discharge employees within the 90-
day probationary period, recommend discharges after the probationary period, 
recommend wage increases, and discipline employees; however disciplinary action 
involving prolonged suspension must be approved by the field supervisor. … While 
the location manager is responsible for training new employees, the training program 
is prescribed by corporate headquarters and is uniform throughout the chain. 
 

*   *   * 
In our opinion it is significant that all of the franchised food outlets of the Employer 
conduct business under standardized policies and procedures subject to close 
centralized control.  It is clear that the location manager is vested only with minimal 
discretion with respect to labor relations matters and the method of operations. … In 
sum, any meaningful decision governing labor relations matters emanates from 
established corporatewide policy, as implemented by the general managers and field 
supervisors.  

Twenty-First Century Restaurant at 881-882. 
 
In Petrie Stores, supra, the local “manager” was vested with some authority over 

personnel matters, but the Board nevertheless found an insufficient level of local control and 

autonomy where ultimate authority for personnel matters was retained by a “supervisor” (the 

next level of management over a manager): 

… A supervisor can terminate an employee for any reason; a manager can only 
make a recommendation that an employee be terminated, except for instances 
involving theft or assault in which the manager may discipline the offending 
employee.  A supervisor may alter or override a manager’s decision or 
recommendation regarding reprimands and merit salary increases. 
 

*   *   * 
… A store manager has little authority to purchase merchandise, cannot open a 
company bank account, and cannot mark down merchandise or transfer 
merchandise without prior authority.  From uncontradicted testimony, it is clear that a 
store manager’s role is to insure that the procedures and  policies contained in the 
Employer’s manual are followed.   

Petrie Stores at 75-76.   
 
In Budget Rent A Car Systems, Inc., the Board found that there was insufficient control 

on a local level and that a single store unit was inappropriate, even though the local “branch 

managers” had a number of personnel responsibilities where they did not have the authority to 

terminate employees or give serious discipline: 

Branch managers prepare evaluations, which are then used by the district manager 
to determine merit wage increases.  They also set employee schedules, approve 
time off, and handle day-to-day operations, such as enforcing work rules or dealing 
with customer service issues.   
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Budget Rent A Car at 884. 
 
In Globe Furniture Rentals, supra, the Board recognized that a local manager may retain 

some responsibility for personnel matters without establishing the requisite local control and 

autonomy to make a single store unit appropriate: 

The record shows that the local store managers possess authority over routine day-
to-day operations of the facilities they manage, but that they lack substantial 
autonomy regarding labor relations and personnel policies and procedures.  All 
policies concerning wages, hours, and terms and conditions of employment and 
other personnel rules and policies are formulated by Weiss and the executive board 
and are uniform throughout the five stores, with Weiss possessing final authority on 
almost all personnel actions.  Although store managers can recommend certain 
action be taken, i.e., discharge, promotion, or discipline, such action is not 
implemented without Weiss’ own investigation into the mater and final approval.   

 
Globe Furniture Rentals at 289. 

 
To the same effect are the Board’s decisions in White Castle, supra, and Gray Drug 

Stores, supra, where the Board found a lack of local autonomy despite the authority of the local 

store manager as set forth in the following excerpts: 

With respect to hiring and discipline, restaurant supervisors are permitted to interview 
and hire new employees subject to the approval of the district supervisor and if within 
the staffing levels prescribed by the area manager.  However, their authority to 
discipline employees for infractions of the Employer’s rules is quite limited.  Although 
the castle supervisors have authority to discharge an employee for serious offenses 
such as stealing or for a fourth specified infraction under the Employer’s established 
progressive discipline system, the district supervisors or the assistant area manager 
is often asked by either the employee or the supervisor involved to investigate the 
incident and make a final decision.   

White Castle at 268. 
 

*   *   * 
…The store manager has the authority to temporarily suspend or discipline an 
employee, but may not discharge him, and he is consulted on evaluation and 
promotion of employees.  He is responsible for achieving a profit in the store, but has 
no control over his budgetary needs.   
 
The store manager does not, except in certain circumstances, have authority to hire 
persons at the store level, although he may interview employees and forward his 
recommendation to the district manager or the regional manager….   
 

Gray Drug Stores at 925. 
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The Board’s position regarding the lack of autonomy of local store management despite 

a store manager’s authority to make recommendations relating to personnel matters is further 

demonstrated by the Super X Drugs and Kirlin’s, Inc. cases in which the Board stated: 

 
In finding that the presumptive appropriateness of a single-store unit had not been 
rebutted here, the Regional Director relied primarily on his conclusions that the 
individual store manager has substantial autonomy in the operation of the stores, 
which in his opinion was evidenced by the infrequency of District Manager Mason’s 
visits to the store.  We disagree.   
 
The Employer’s operations are highly centralized and all of the stores are similarly 
laid out, displaying and selling the same merchandise at the same price.  The district 
manager determines the mode of advertising and the prices. 
 
… The store managers determine which employee will work the hours as budgeted 
and they also authorize employees to work the 8-16 hours of overtime allotted by the 
district manager. 
 
… The district manager and store managers decide which of several applicants to 
interview and both may conduct reference checks…. The store manager alone may 
interview applicants for unskilled positions, but the final decision as to whether to hire 
rests with the district manager.2 … 

   
2 Although employees have been hired without being personally interviewed by the 
district manager, nonetheless he makes the final decision on all hires. 

 
Store managers may reprimand or terminate an employee only after having 
discussed the issue with the district manager and receiving his authorization to do 
so. … 

*   *   * 
District Manager mason visits every store in the district on average of once every 2 to 
3 weeks. 

*   *   * 
In view of the foregoing, we find that the autonomy of the store manager with respect 
to personnel matters is severely circumscribed by the authority retained by the 
district manager.  While the latter’s visits to the store may be characterized as 
infrequent, it is clear that the modus operandi of store operations provides for ready 
telephonic communication between store managers and the district manager with 
respect to any problems arising at the store level.   
 

Super X Drugs at 1114-1115. 
*   *   * 

Although the individual store managers may interview and recommend job applicants 
and may recommend the firing of employees, the district supervisor reviews the 
employment applications before hiring takes place and shares final authority to fire 
employees with the home office.  Store managers have little, if any, authority to 
purchase merchandise. … With regard to the scheduling of regular hours, the 
Employer admitted that scheduling is performed in the Quincy home office and that 
“the only thing that [the store manager] has to do is put a name next to a line …. 
Finally, it is clear that the store managers are required to strictly adhere to the 
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established policies and guidelines of the Employer as set forth in the operations 
manual.  In view of these strict limitations of the individual store manager’s authority, 
we find a lack of autonomy at the single-store level.  See, e.g., Petrie Stores 
Corporation, 212 NLRB 130 (1974); Gray Drug Stores, Inc., 197 NLRB 924 (1972). 
 

Kirlin’s, Inc. at 1221 
 
Based on the aforementioned Board precedent, Payless submits that even if it is 

assumed that a Store Leader coaches associates regarding proper service techniques, provides 

general direction to associates regarding their duties, informally discuses job performance and 

goals with associates, works with the District Leader to determine how to fill a vacancy, screens, 

interviews, and recommends the hiring of associates, evaluates associates and recommends 

promotion, sets schedules and authorizes time off, conducts associate meetings and 

determines breaks (see ARD Dec. p. 18), this type of authority is not enough to establish a 

sufficient degree of management control and local autonomy to establish the appropriateness of 

the Rolla store unit given the other circumstances present in this case.  In short, the Acting 

Regional Director’s Decision is contrary to established Board precedent because it erroneously 

concludes that there is sufficient local control and autonomy to establish the appropriateness of 

a single store unit based on relatively minor instances of local managerial authority.  Contrary to 

the Acting Regional Director’s Decision, Board precedent has long recognized that the type of 

managerial authority relied on by the Acting Regional Director is insufficient to establish the 

requisite level of local control and autonomy in the face of highly centralized and operational 

and labor relations policies and strict oversight by a higher level of management which all tend 

to “circumscribe” a store manager’s authority. 

The Acting Regional Director’s attempt to distinguish three of the case cited by Payless 

(i.e., Petrie Stores Corp., supra; Budget Rent A Car Systems, Inc.; supra; and Orkin 

Exterminating Co., supra) are misplaced.  Contrary to the Acting Regional Director’s assertion 

regarding the Petrie Stores case, the 10 petitioned-for single units were not “all located in the 

same shopping mall” (ARD Dec. p. 20).  As recounted by the Board:  
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The Petitioner seeks elections in 10 separate units, one for each store located at 
Paramas, Wayne (2 stores), Rockway, Woodbridge (2 stores), Eatontown, Toms 
River, and Lawrenceville (2 stores), New Jersey. 

Petrie Stores Corp., supra at 75. 
 

Contrary to the Regional Director in the Petrie case, the Board found that only a unit of the 

employer’s 34 stores within the state of New Jersey was appropriate.  Also contrary to the 

Acting Regional Director’s finding (and as will be discussed in greater detail in Part IV C below), 

the Board did not rely on “the geographic proximity of the stores” in finding that the New Jersey 

bargaining unit was appropriate as there was a distance of 125 miles between the furthest two 

stores in New Jersey.  Further, as discussed above, the local store managers in Petrie 

exercised more authority than the Store Leaders here since they had the right to terminate 

employees for theft or assault and could make a recommendation that an employee be 

terminated for other reasons.  The store managers in Petrie also had the right to recommend 

discipline and  merit salary increases.  (The Acting Regional Director’s assertion that, unlike 

Petrie, the store leaders here have “final decision making authority relating to such matters as 

issuing discipline, resolving grievances and scheduling employees” is simply incorrect as it is 

contrary to uncontroverted record evidence.) 

The Acting Regional Director’s contention that in Budget Rent A Car Systems, Inc., 

supra, “The petitioned-for stores lacked separate local management” once again is simply 

incorrect.  There was local management for the five stores in that case as there were three 

“branch managers” who were the direct supervisors of the employees at those stores, with a 

“District Manager” being the next level of supervision over the branch managers.  While there 

was some evidence of employee contact among the five stores in Budget Rent A Car Systems, 

as discussed above, that case is significant to the case at hand because it finds a lack of local 

autonomy despite branch managers’ authority to prepare evaluations, set employee schedules, 

approve time off, handle day-to-day operations, and enforce work rules.   
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The Acting Regional Director’s attempt to distinguish the Orkin Exterminating case also 

is misplaced as although there was evidence of employee interchange there, the Board found 

lack of local store autonomy even though branch managers (i.e., store management) had the 

authority to train employees, authorize overtime, assign new accounts to technicians, observe 

the performance of technicians, and interview and recommend applicants.  As will be discussed 

in greater detail in IV C below, the Orkin case also is significant because of the lack of 

geographic proximity among the branches in the multi-location unit found to be appropriate by 

the Board (i.e., up to 190 miles from the single petitioned-for branch and up to 230 miles from 

the district office).  

The Acting Regional Director’s attempt to distinguish Orkin on the basis of the amount of 

time the district managers in that case spent at the branches also is misplaced because he 

essentially was comparing apples to oranges in that Orkin discussed the percentage of their 

work time spent by branch managers in the branches (75%), where here, no evidence was 

presented relating to the percentage of time which the District Leader spends in the store he 

supervises.  However, there was evidence that he visits each store every four to five weeks and 

that he conducts three telephone conferences a day with his stores (with two telephone 

conferences on Saturdays) (Tr. 121-122).6

C. The Acting Regional Director’s Decision is Contrary to Established Board 
Precedent that Lack of Geographic Proximity and Employee Interchange 
are not Controlling When the Other Multi-Unit Factors are Present. 

 

 
The Acting Regional Director’s Decision ruling that the Rolla store is an appropriate unit 

relies to a large extent on that store’s alleged lack of geographic proximity to other stores and 

there being “minimal interchange and contact between the Rolla store associates and the 

associates of other stores” (ARD Dec. p. 19).  Indeed, the only authority cited by the Acting 

                                                
6Payless respectfully submits that given the substantial daily phone contact with the stores in his District, 
this is further indication that the District Leader for the Rolla store exercises tight supervisory control over 
the Rolla Store Leader and the other Store Leaders in his District.  In that regard, it should be noted that 
the district manager in Super X Drugs, supra, visited his stores every two to three weeks, with there being 
no evidence of how often he was in phone contact with his stores.   
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Regional Director in support of his single unit determination relate to these two factors.  Under 

established Board precedent, however, the Acting Regional Director’s reliance on these two 

factors is misplaced where, as here, there is a high degree of centralization of operational and 

labor relations policies, highly similar (here, identical) working conditions and terms of 

employment among employees, and a lack of local managerial autonomy.  Trane, supra; Waste 

Management of Washington, Inc., supra; Petrie Stores Corp., supra; Orkin Exterminating Co., 

Inc., supra.   

These cases indicate that even though there are significant distances between facilities 

(e.g., in Orkin, 55 miles to 190 miles between branches and 50 to 230 miles from the district 

office to the branches; Petrie Stores Corp., 125 miles; in Trane, 108 miles; and in Waste 

Management of Washington, Inc., 42 miles) and lack of evidence of employee interchange 

among facilities, these factors are not enough to support a single facility unit where there is a 

high degree of centralization, lack of store autonomy, and similarity in working conditions and 

terms of employment.  As originally stated by the Board in Orkin Exterminating Co., Inc., supra 

at 774. 

In light of the factors discussed above … we conclude that a bargaining unit limited 
to a single branch office is inappropriate.  The geographical distances among branch 
offices favor Petitioner’s unit contention.  However, when other important factors 
militate against a single-branch unit, we do not give geography controlling 
significance. (Emphasis added.) 
 
To the same effect is Waste Management of Washington, Inc., supra at 309:  

Based on the Regional Director’s factual findings, we reverse the Regional Director 
and find that the single-facility presumption favoring a unit of Port-O-Let employees 
at the Woodinville location has been rebutted.  We find that the functional integration 
of the Employer’s operations; centralized control over personnel and labor relations 
policies; lack of local autonomy and common supervision of employees at both 
locations; identical skills, duties, and other terms and conditions of employment; and 
the evidence of interaction and coordination between these two groups outweighs 
two factors which would favor the single-facility presumption – the 42-mile 
geographical distance between the two locations and the Employer’s failure to 
introduce relevant affirmative evidence demonstrating more than minimal 
interchange.   
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Likewise, in rejecting a Regional Director’s finding that a single facility unit located 108 

miles from another facility was appropriate, the Board in Trane, supra at 866 stated: 

In finding that the Employer failed to present sufficient evidence to rebut the single-
facility presumption, the Regional Director relied heavily on the geographic distance 
between the Fenton and Cape locations and the Employer’s failure to present 
specific evidence of employee interchange.  However, in the circumstances present 
here we find that the Regional Director placed too much emphasis on these two 
factors…. [E]ven if we were to consider the geographic distance significant and the 
Employer’s evidence of interchange wanting … we find that the centralized control 
over daily operations and labor relations; lack of local autonomy; common 
supervision; identical skills, duties, and other terms and conditions of employment … 
outweigh the geographic distance and the lack of specificity as to the level of 
interchange. 
 
The Acting Regional Director, however, completely ignored this Board precedent despite 

Payless’ pointing out these cases in its Post Hearing Brief.  Instead, the Acting Regional 

Director made the unsupported assertion that, “The fact that the closest store to the Rolla store 

is about 60 miles away also weighs against a finding that a multi-facility unit is appropriate” 

(ARD Dec. p. 19) without citing any Board precedent actually supporting such a ruling.  The 

Acting Regional Director referenced one decision (Globe Furniture Rentals, Inc., supra) in which 

the Board noted that geographic proximity among a relatively small unit of just five stores where 

the furthest distance between any two stores was 25 miles was one factor favoring a multi-

facility unit.  However, not only does the Globe Furniture case fail to indicate that a geographic 

distance of 60 miles between two locations weighs against a multi-facility unit, but also in that 

case there were numerous other factors supporting a multi-facility unit, including centralized 

operation and administration of the five facilities in question.   

In any event, the bottom line is that the Acting Regional Director departed from officially 

reported Board precedent when he ruled in favor of a single store unit in part based on lack of 

geographic proximity and employee interchange when there was clear evidence of highly 

centralized control of operational and labor relations policies, uniformity between the Rolla store 

associates and other Payless associates regarding working conditions and terms of 

employment, and lack of managerial autonomy at the Rolla store regarding the working 
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conditions and personnel policies applicable to the Rolla store associates.  Indeed, Payless 

submits that the evidence here regarding the highly centralized nature of its policies, the lack of 

individual store autonomy, and the uniformity of store associates’ working conditions and terms 

of employment are even more compelling than those in the Orkin, Waste Management, Trane 

and Petrie Stores cases.  In short, the Acting Regional Director should have applied the 

aforementioned Board precedent that, “When other important factors militate against a single 

branch unit, we do not give geography controlling significance.”  Orkin Exterminating Co., Inc., 

supra.   

D. The Acting Regional Director also Departed from Board Precedent When 
He Failed to Give Any Weight to the Parties’ Bargaining History.   

 
The Acting Regional Director acknowledged that, “The bargaining history between the 

Petitioner and the Employer, where the Petitioner has for at least 25 years represented 24 of the 

Employer’s 3,500 United States stores in a multi-facility unit covered by a single collective-

bargaining agreement, is also a factor to be considered in unit determination” (ARD Dec. p. 17).  

However, he gave no weight to this factor apparently based on the fact that there was no 

evidence indicating that the existing bargaining unit was a certified unit.  In failing to give any 

weight to the parties’ bargaining history, the Acting Regional Director has once again departed 

from Board precedent.  As noted by the Acting Regional Director, the Board has specifically 

recognized that where a retail chain has bargained on a multi-facility basis in other locations, 

this is an important factor weighing in favor of a multi-facility unit in other areas.  Spartan 

Department Stores, 140 NLRB 608 (1963); also see Meijer Supermarkets, Inc., 142 NLRB 513 

(1963).   

Payless submits that the bargaining history present here is even stronger and more 

relevant than that present in Spartan Department Stores because it involves the same Union 

who is petitioning for the Rolla store unit and involves stores which are in the same Payless 

District in which the Rolla store is located.  Further, the bargaining unit is comprised of 24 stores 
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in two Districts, some of which are over 40 miles apart, and which at one time included as many 

as 36 stores.  Indeed, during negotiations, the Union requested an even broader bargaining unit 

which would have included all 55 Payless stores throughout the state of Missouri.   

Further, the Acting Regional Director was unable to cite any authority supporting his 

proffered reason for not considering the parties’ bargaining history which was an absence of any 

concern of “disturbing a certification reflecting a prior Board determination of unit 

appropriateness” (ARD Dec. p. 17).  What does that mean and what does it matter whether the 

current 24 store bargaining unit was certified or not?  What counts is that there has been a long 

bargaining history for a multi-store unit with the same union petitioning for the Rolla store unit, 

which multi-location unit includes stores in the same District as the Rolla store as well as the 

adjacent District.  When this history is coupled with the undisputed centralized nature of 

Payless’ operational and labor relations policies and the uniformity in working conditions and 

terms of employment (factors also recognized in Spartan Department Stores), Payless 

respectfully submits that it is not only contrary to Board precedent, but also impractical and 

illogical to establish a bargaining unit of one store and five employees. 

V. THERE ARE COMPELLING REASONS FOR RECONSIDERATION OF THE BOARD’S 
PRESUMPTION THAT A SINGLE STORE UNIT IN A RETAIL CHAIN IS 
APPROPRIATE.  
 
The functional organization of chain-retail establishments, such as Payless’ retail 

locations, are unique.  Unlike large manufacturing facilities, construction worksites, or hospitals, 

retail establishments tend to operate through a highly centralized corporate office which handles 

many of the individual stores’ administrative functions.  Taking into account the unique 

functional realities of such businesses, the Board, in 1951, adopted a rule for determining the 

appropriateness of multi-location units for retail chain establishments.  This rule was in effect for 

over a decade when, without justification or explanation, the Board held that a single retail store 

is presumed to be an appropriate unit.  As discussed in more detail below, the Board should 
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return to its original rule for unit determinations in the unique industry of retail chain 

establishments. 

In the Board’s earliest retail chain unit determination the Board primarily relied upon the 

extent of organization by the union and largely excluded other factors.  See, e.g., Koppers 

Stores, 73 NLRB 504 (1947).  Accordingly, it was during this period that the Board adopted as a 

key indicator of unit appropriateness the organizational desires of employees.  Id. at 1280 

(“…we conclude that the desires of employees themselves should be determinative.”).  This 

“extent of organization” doctrine was quickly eradicated upon the passage of §9(c)(5) of the Act, 

which prohibits the Board from using extent of organization as a controlling factor in unit 

determinations.7

Absent unusual circumstances, the appropriate collective bargaining unit in the retail 
… trade should embrace all employees with the category sought to perform their 
work within the employer’s administrative division or [geographic] area.  

  After passage of §9(c)(5) the Board struggled to create a uniform test to 

determine unit appropriateness for retail establishments.  Nearly four years later, in 1951, the 

Board formulated its retail industry standard: 

 
Safeway Stores, Inc., 96 NLRB 998, 1000 (1951).  This presumption was based upon the 

significant impact on the interests of employees in the remaining retail stores if a single store is 

certified.  As stated by the Board, “the contract terms with the union selected by the employees 

in the single-[chain store] will undoubtedly have an impact on…all the other employees in the 

chain.” Frisch’s Big Boy Ill-Mar, Inc., 147 NLRB 551, 557 (1964).  By presuming that multi-

location units are appropriate, the uniformity of interests among all the retail employees can be 

protected.8

                                                
7 §9(c)(5) provides that:  “in determining whether a unit is appropriate…the extent to which employees 
have organized shall not be controlling.”  29 U.S.C. §159(c)(5) (2012). 

 

8 See, Frisch’s Big Boy Ill-Mar, Inc., supra at 557 (“In other words,… although the employees in the 
single-restaurant unit alone are entitled to vote as to whether the Petitioner should represent them, this 
vote will be an effective determinant in the labor relations pattern for other employees in the chain who 
have had no voice in deciding whether or not they wished to be represented by the Petitioner.”). 
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After Safeway, the Board’s preference for multi-store units which encompassed either 

administrative districts or geographic areas was continuously reaffirmed for more than a 

decade.  See, e.g., Paxton Wholesale Grocery Co., 123 NLRB 316 (1959); Food Fair Stores, 

Inc., 114 NLRB 521 (1955); Daw Drug Co., 127 NLRB 1316 (1960).  During this decade the 

Board found the most important indicator for upholding the presumptive appropriateness of a 

multi-location unit was the degree of local managerial independence versus the control of 

district or area managers over employee relations.  See, e.g., Food Fair Stores, Inc., 114 NLRB 

521 (1955).  The greater managerial control exercised by the district or area managers over 

several retail chains the greater likelihood the presumption of a multi-location unit would be 

upheld. Id.  The Board also paid close attention to centralization of administrative functions such 

as advertising and recordkeeping.  See, Quality Food Markets, Inc., 126 NLRB 349 (1960) 

(advertising); Paxton Wholesale Grocery Co., 123 NLRB 316 (1959) (recordkeeping).  The 

greater the centralization, the more like the multi-location presumption was upheld. (Id.) 

 
After applying the Safeway rule for more than a decade, the Board, in 1961, suddenly 

reversed it position on the presumptive appropriateness chain-retail bargaining units.  In Sav-on 

Drugs, Inc., 138 NLRB 1032 (1962), the Board overturned nearly a dozen years of case law and 

stated: 

Reviewing our experience under [Safeway] we believe that too frequently it is 
operated to impede the exercise by employees in chain-retail operations the rights to 
self organize guaranteed in §7 of the Act.*** We have decided to modify this policy 
and to apply to chain-retail operations the same unit policy which we apply to multi-
plant enterprises in general. 

 
Id. at 1034.   
 

As justification for this change from past precedent the Board indicated that it had 

previously “over emphasized the administrating and grouping of merchandising outlets at the 

expense of [other] factors.” (Id.)  Of particular concern was that “it has ignored completely as a 
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factor the extent to which the claiming labor organization had sought to organize the employees 

of the retail chain.” Id. 

The new Board rule was strongly criticized by dissenting Member Rodgers, who stated 

that “no good reason is advanced for the change” and that: 

[t]he sole rationale my colleagues set forth is that the rule has operated to impede 
the exercise by employees to the right of self organization under §7 of the Act.  
Significantly, my colleagues cite no authority to support their sweeping conclusion in 
this respect other than the magic catch-all phrase ‘our experience’. 

 
Id. at 1037 (emphasis added).  Furthermore, Member Rodgers was rightfully concerned with 

what appeared to be a reversion of the Board back to its “extent of organization” doctrine – the 

doctrine which was intended to be eradicated by the passage of §9(c)(5) of the Act.  

Six years later in the case of Haag Drug Co., Inc., 169 NLRB 877 (1968), the Board 

attempted to provide further justification for its Sav-on Drugs rule.  The Board, once again, 

however, primarily relied on its “experience” as justification for its new rule without articulating 

any further basis for this rule.  See, Id. at 888.  Since the promulgation of the standard in Sav-on 

Drugs and its endorsement in Haag Drug Co., the Board has adhered to this standard, without 

further explanation.   

This case presents an excellent opportunity to reconsider the presumptive 

appropriateness of a single store unit within the context of a retail chain.  As previously 

discussed, Payless operates its stores on a highly centralized and uniform basis both with 

respect to its operational and labor relations policies and procedures.  Due to this high degree of 

centralization, the same concern that led to the promulgation of the Safeway rule, i.e., the 

disparate effect a single unit will have on terms and conditions of employment for associates at 

other stores, is particularly acute.   

Also of particular relevance here is the multi-store bargaining history between the parties 

discussed above which implicitly recognizes the inefficiency of bargaining on a store by store 

basis.  Indeed, as previously discussed, the Union’s position in the past has been to increase 
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the number of stores in the bargaining unit.  Further, the extremely high turnover which Payless 

experiences among its store associates also points to the inefficiency of bargaining on a store 

by store basis.  Accordingly, Payless respectfully submits that reverting to the Safeway standard 

would facilitate stability and economy in the parties’ bargaining relationship.  To address these 

concerns Payless respectfully submits that the Board should return to the Safeway standard 

that, unlike the current rule, “assure[s] employees the fullest freedom in exercising” their § 7 

rights.9

VI. CONCLUSION. 

  29 U.S.C. §159(b). 

Payless respectfully submits that the Acting Regional Director’s Decision finding that the 

Rolla store is an appropriate unit for bargaining is contrary to the overwhelming evidence in the 

record establishing the Rolla Store Leader’s lack of managerial control and lack of store 

autonomy.  Further, the Acting Regional Director’s Decision is not only unsupported by Board 

precedent, but also in complete derogation of established Board precedent.  This is particularly 

true with respect to the central issue of local store autonomy in which the Board time and again 

has recognized that some exercise of managerial authority by a store manager over such things 

as day-to-day work performance, scheduling, and ability to recommend discipline and/or 

performance appraisals is insufficient to establish sufficient managerial control and store 

autonomy to make a single store unit appropriate where there is evidence of highly centralized 

administration of operational and labor relations policies, strict managerial oversight of the local 

manager, and similarity of working conditions and terms of employment among all employees.   

Thus, the Acting Regional Director erred when he largely ignored, or at most considered 

in a vacuum, Payless’ highly centralized control of operational and labor relations policies 

                                                
9 See, dissent in Frisch’s Big Boy Ill-Mar, Inc., supra at 557: “Today a majority of the Board, under the 
rubric of providing employees with the “fullest freedom” in exercising the rights guaranteed by the Act, in 
fact prevents an overwhelming majority of employees from exercising the right which Congress has 
bestowed upon them.  In this decision the Board withholds what it professes to give.  The principle of 
“fullest freedom” for all employees is not well translated when the desires of a small minority are permitted 
to control the interest of the affected majority.” 
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without applying that evidence to his analysis of managerial control by the Rolla store leader.  

This is completely contrary to the aforementioned Board precedent which recognizes the 

significance of an employer’s conducting business “under standardized policies and procedures 

subject to close central control” when considering the degree of local managerial control.  See, 

Twenty-First Century Restaurant, supra at 882.  The Board authorities discussed in detail above 

uniformly conclude that under such circumstances a local manager’s authority is deemed to be 

sufficiently circumscribed so as to prevent a finding of enough local store autonomy to support a 

single facility unit.   

The Acting Regional Director also did not follow Board precedent which holds that lack 

of geographic proximity and employee interchange are not deemed to be significant factors in 

multi-facility unit cases where there is lack of store autonomy, highly centralized policies and 

procedures, and a high degree of similarity in working conditions and terms of employment.  

Further, the Acting Regional Director ignored Board precedent establishing the relevance of 

bargaining history on a multi-facility basis.  Instead, he concluded, without any supportive Board 

authority, that this factor was somehow irrelevant because there was no evidence that the multi-

facility bargaining unit which has existed for over 25 years between Payless and the petitioning 

Union was certified. 

Finally, with all due respect, the Board has never articulated a detailed reason for the 

presumption in favor of a single store unit within the context of a retail chain.  While Payless 

submits that it has sufficiently – indeed overwhelmingly – rebutted the presumption in favor of a 

single store unit here, Payless nevertheless submits that such a presumption is particularly 

inappropriate when it involves a very small group of employees with a high rate of turnover and 

there is bargaining history on a multi-facility basis.  Accordingly, Payless respectfully requests 

the Board to reconsider its presumption in favor of a single store unit for a retail chain since 

there are compelling reasons to do so here based on bargaining history, stability in the 

bargaining relationship, and economy of resources. 
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Based on the foregoing, Payless respectfully submits that the Board should accept this 

case for review and stay the election pending a decision by the Board. 

 Respectfully submitted, 
 
 
 /s/ David E. Schreiner     
 David E. Schreiner 
 Fisher & Phillips, LLP 
 9150 South Hills Blvd., Suite 300 
 Cleveland, OH  44147 
 (440) 838-8800 – Telephone 
 (440) 838-8805 – Telecopier 
 dschreiner@laborlawyers.com 
 
 Attorney for Employer, Payless ShoeSource, Inc. 
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CERTIFICATE OF SERVICE 

This is to certify that a true copy of the foregoing Employer’s Request for Review was 

sent via email, this 27th day of September, 2012 to: 

Janine M. Martin, Esq. 
Hammond and Shinners, P.C.  
7730 Carondelet, Suite 200 

St. Louis (Clayton), Missouri  63105 
jmartin@hammondshinners.com  

 
 
      /s/ David E. Schreiner      
      David E. Schreiner 
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 14

PAYLESS SHOE SOURCE, INC.'

Employer
and Case 14-RC-087469

UNITED FOOD AND COMMERCIAL
WORKERS, LOCAL 655

Petitioner

REGIONAL DIRECTOR'S DECISION
AND DIRECTION OF ELECTION

The Employer, Payless Shoe Source, Inc., is a Missouri corporation

engaged in the retail sale of shoes. The Petitioner, United Food and Commercial

Workers, Local 655 filed a petition with the National Labor Relations Board under

Section 9(c) of the National Labor Relations Act seeking to represent a unit of all

full-time and regular part-time sales associates employed at the Employer's Rolla,

Missouri facility. A hearing officer of the Board held a hearing and the parties

filed briefs with me.

As evidenced at the hearing and in the briefs, the single issue litigated

was whether the petitioned-for single facility unit is appropriate or whether a

multi-facility unit is appropriate. The Employer opposes the petition on the

grounds that the petitioned-for single facility unit is inappropriate because of (1)

the centralized control of labor relations and corporate policies; (2) the

associates' similar working conditions and functions; (3) the Store Leaders' lack

of autonomy; (4) the functional integration of the stores and corporate policies; (5)

The name of the Employer appears as amended at hearing.



the administrative organization of the Employer; and (6) the bargaining history of

the parties that includes a current bargaining unit represented by the Petitioner

that encompasses 24 stores across two districts of the Employer. In its brief, the

Employer proposed three alternative multi-facility units encompassing two or

three districts, from 28 to 55 stores, and from 130 to 244 sales associates. The

Petitioner maintains that the petitioned-for single facility unit is an appropriate

un it.2 The parties stipulated that any bargaining unit found appropriate should

include all full-time and regular part-time sales associates employed by the

Employer, excluding office clerical employees, professional employees, guards

3and supervisors as defined in the Act. Based on my review of the record, and

for the reasons set forth below, I conclude that the petitioned-for single facility

unit is appropriate in this case. There are approximately five sales associates in

the single facility unit.

1. OVERVIEW OF OPERATIONS

The Employer, a subsidiary of Collective Brands, Inc., is engaged in the

retail sale of shoes throughout all 50 states in the United States, as well as in

Canada, Latin America, and Asia. The Employer owns and operates

approximately 4,500 stores worldwide, including approximately 3,500 stores

employing about 21,000 employees in the United States. All of the Employer's

North American stores are company-owned stores as opposed to franchise

2 At the hearing, the Petitioner indicated that it was unwilling to proceed to an election if
the Regional Director determined that a larger unit is appropriate in this case.
' The parties stipulated, and I agree on the basis of record evidence as discussed below,
that the Store Leader is appropriately excluded from the bargaining unit.
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stores. The Employer's corporate headquarters is located in Topeka, Kansas, in

the same building as the headquarters of Collective Brands, Inc.

The Employer's operational structure in the United States is comprised of

two administrative groupings: Zone A and Zone B, covering the northern and

southern United States, respectively. Zone A is comprised of six Regions,

including approximately 1,900 stores employing approximately 11,000

employees. Region A3, which is located in the Midwestern United States,

employs approximately 1,600 employees. Region A3 is further divided into 12

Districts, each comprised of approximately 25 stores. The petitioned-for Rolla

store is in District A3E, which includes 25 stores in southern, central, and eastern

Missouri, including the St. Louis area.

III. THE FACTORS TO CONSIDER IN A MULTI-FACILITY SETTING

The Board's procedure for determining an appropriate unit under Section

9(b) is to first examine the petitioned-for unit. If that unit is appropriate, then the

inquiry into the appropriate unit ends. Wheeling Island Gaming, 355 NLRB 637

fn. 2 (2010); Boeing Co., 337 NLRB 152, 153 (2001). In making a determination

as to whether a petitioned-for unit is appropriate, the Board has held that Section

9(a) of the Act only requires that the unit sought by the petitioner be an

appropriate unit for collective bargaining. Nothing in the statute requires that the

unit be the only appropriate unit or most appropriate unit. Wheeling Island

Gaming, supra; Overnite Transportation Co., 322 NLRB 723 (1996) (citations

omitted); Morand Bros. Beverage Co., 91 NLRB 409, 418 (1950) ("There is

nothing in the statute which requires that the unit for bargaining be the only
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appropriate unit, or the ultimate unit, or the most appropriate unit; the Act only

requires that the unit be 'appropriate"') (emphasis in the original). Even if the

Employer demonstrates that a larger unit including all or some of its represented

employees was appropriate, that would not establish that the petitioned-for unit is

inappropriate. "Because a proposed unit need only be an appropriate unit and

need not be the only or the most appropriate unit, it follows inescapably that

demonstrating that another unit containing the employees in the proposed unit

plus others is appropriate, or even that it is more appropriate, is not sufficient to

demonstrate that the proposed unit is inappropriate." Specialty Healthcare and

Rehabilitation Center of Mobile, 357 NLRB No. 83, slip op. at 15 (2011) ("The

employer must show that the excluded employees share an 'overwhelming

community of interest' with the petitioned-for employees."). See Montgomery

Ward & Co., 150 NLRB 598, 601 (1964) ("The Board has held that the

appropriateness of an overall unit does not establish that a smaller unit is

inappropriate.")

It is well-established that a single facility unit, such as the one being

sought here, is presumptively an appropriate bargaining unit unless it has been

so effectively merged into a more comprehensive unit or is so functionally

integrated that it has lost its separate identity. D&L Transportation, 324 NLRB

160 (1997). The party challenging the appropriateness of a single-facility unit

has the burden of rebutting the presumption. J&L Plate, Inc., 310 NLRB 429

(1993); Renzetti's Market, 238 NLRB 174 (1978). In order to rebut the

presumption, the party challenging the presumption must be able to show that

4



the day-to-day interests of the employees at the single location have merged with

those of the employees at the other locations. Renzetti's Market, 238 NLRB at

175. To determine whether the presumption has been rebutted, the Board

examines such factors as central control over daily operations and labor relations,

including the extent of local autonomy; similarity of skills, functions, and working

conditions; degree of employee interchange; distance between locations; and

bargaining history, if any. New Britain Transportation Co., 330 NLRB 397 (1999);

Esco Corp., 298 NLRB 837, 839 (1990).

The Board has recognized that it is common in retail chain operations for

there to be a considerable degree of integration of operations and centralized

administration. AVI FoodsYstems, Inc., 328 NLRB 426, 430 (1999) (citation

omitted). Such a circumstance is not considered a primary factor in deciding the

appropriateness of a single facility unit in this industry. Id.

In AVI Foodsystems, Inc., supra, the Board found that certain factors

weighing in favor of finding the single facility presumption rebutted were afforded

less weight, including the proximity of the employer's facilities, uniform wages

and fringe benefits, the interdependence of facility operations, and the

interchange or transfer of employees. Significantly, the Board found the separate

supervision of each facility to be controlling. "In determining the appropriateness

of a single-facility unit, the most significant consideration is whether the control of

the day-to-day working conditions is separate and autonomous from any other

facility." AVI Foodsystems, Inc., 328 NLRB at 430. See Renzetti's Market, 238

NLRB at 176.



Ill. DISCUSSION OF THE RELEVANT FACTORS

A. Control Over Daily Operations and Labor Relations

The record shows that the Employer's personnel and administrative

functions are centralized. The Group Counsel for Litigation and Employment for

Collective Brands, Inc. (General Counsel), works out of Topeka and generally

oversees labor relations matters for the Employer. The General Counsel

provides day-to-day consultation and advice with the Employer's corporate

human resources personnel on various labor relations issues. The Employer's

Human Resources (HR) Manager, also works out of the Topeka corporate

headquarters and provides day-to-day employee relations support for

approximately 48 District Leaders and four Directors of Retail Operations in four

Regions, including Region A3. The HR Manager visits stores every 4 or 5 weeks,

assists in sales associate development and investigations, and is also involved in

formulating the Employer's corporate-wide labor relations, employment, and

training policies. The Employer's Vice President of Retail Operations for Zone A

works out of the Employer's corporate headquarters and oversees the six

Directors of Retail Operations for each of the six Regions in Zone A. The

Employer's Director of Retail Operations for Region A3 works out of an office in

the St. Louis, Missouri area.

The Employer's District Leader for District A3E (which includes southern,

central, and eastern Missouri, including the petitioned-for store in Rolla) and

District AY (which covers stores in the metropolitan East St. Louis area,

southern Illinois, southern Indiana, and western Kentucky) works out of a home
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office in O'Fallon, Missouri, which is approximately 80 miles from the Rolla store.

The District Leader testified to currently overseeing two districts while training an

individual to become the new District Leader of District A3F. This training is

estimated to be completed by mid-October 2012, after which the District Leader

expects to just oversee District A3E. The District Leader generally oversees the

hiring practices and key performance indicators, such as sales figures, for the

stores in the district. He typically visits stores in the district once every 4 or 5

weeks, though he has not been able to visit as frequently while temporarily

overseeing two districts, but is in phone contact with the Store Leaders in the

district two to three times each day.

The District Leader ensures associates have completed their necessary

training within the first 90 days of hire and, within 6 weeks of hire, will conduct a

training session with each new associate regarding the Employer's service

expectations. The District Leader can adjust the staffing levels of the stores in

the district. The District Leader resolves some employee grievances in

consultation with the Store Leader, though on some occasions resolves

grievances after consulting with the HR Manager.

Store Leaders present employee disciplinary issues to the District Leader,

who then must approve any disciplinary action imposed by the Store Leader.

The District Leader is involved in deciding whether to terminate an associate

after getting final approval from the HR Manager. On rare occasions, the District

Leader determines or adjusts the associates' hours of employment. The District

Leader reviews the Store Leaders' overall performance evaluation ratings of
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sales associates which, when applied in a corporate-wide formula, determines

the wage increases. The District Leader approves the promotion of associates in

the district based upon recommendations by Store Leaders. Sometimes the

District Leader also initiates the promotion of an associate. The District Leader

provides input to the corporate office regarding banking arrangements for local

stores, and can adjust the expense and payroll budgets of the stores within the

districts.

The record establishes that the control of the daily working conditions of

the Rolla associates is separate from the other stores. Each store has its own

Store Leader, or Store Manager, to whom a store's sales associates report,

though some Store Leaders manage more than one store. Eighty percent of the

Store Leader's job is selling shoes, just like sales associates. Store Leaders are

accountable to District Leaders for their store's Key Performance Indicators,

which measure a store's sales and other performance indicators, and get a

bonus every quarter their store demonstrates a sales increase. The sales

associates do not receive bonuses.

Store Leaders are responsible for assisting newly hired sales associates

in completing the corporate-prepared training program, certifying completion, and

filing the completed training checklist in the associate's personnel file. The

Employer introduced its Associate Handbook into evidence. The handbook

describes multiple Store Leader duties and responsibilities. With the exception of

the District Leader's testimony that the District Leader must approve all

disciplinary action, there is no evidence on the record that the Rolla Store Leader

8



does not exercise these duties and responsibilities. According to the Associate

Handbook, Store Leaders direct associates to the tools used for tracking training

progress, assist associates in their development, and provide feedback as the

training programs are completed. Store Leaders evaluate whether associates

should be dismissed during their probationary periods without going through the

disciplinary procedures. They coach associates regarding proper service

techniques, provide general direction to associates in the performance of their

duties, and are encouraged to discuss job performance and goals with

associates on an informal, day-to-day basis. Store Leaders are the ones who

actually see an associate's performance and notify the District Leader of such

performance before they complete an electronic evaluation of an associate every

6 months.

The District Leader over District ME, which includes the Rolla store,

testified that Store Leaders set associates' work schedules by entering or

adjusting their availability and restrictions into a corporate-wide computer

program. According to the Associate Handbook, only a Store Leader can

authorize deviation from a work schedule. If an associate is late or absent, the

associate must inform the Store Leader at least 2 hours before the start of the

shift and the reason for being late or absent. A pattern of absences, or the failure

to report to work on 2 consecutive scheduled workdays without adequate

justification or notification to the Store Leader, will result in disciplinary action, up

to and including termination. Store Leaders may decide to close a store due to

inclement weather if a District Leader cannot be reached. Store Leaders review,
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initial, and submit associates' time sheets for approval. Associates who fail to

clock in or out must notify their Store Leader as soon as the error is noticed.

Store Leaders may make appropriate documentation on an associate's time

sheet entry if necessary. Store Leaders authorize and schedule overtime,

though the control and distribution of overtime is also the responsibility of District

Leaders. Associates are required to notify their Store Leader of their intent to

take a leave of absence, and must contact their Store Leader to confirm the

return to work date. Store Leaders authorize associates' sick leave and vacation.

Store Leaders are responsible for finding a replacement if an associate calls in

sick and must then notify the District Leader.

According to the Associate Handbook, Store Leaders discuss with

associates their store transfer requests with final approval from the District

Leader. Store Leaders approve associates' requests to voluntarily change their

job classification status if the request is separate from the Employer's biannual

process. Associates must disclose to their Store Leader their intent to engage in

free-lance work or "moonlighting" to ensure that it does not create scheduling

conflicts. Store Leaders answer associates' questions regarding payroll

deductions. In most cases, Store Leaders answer questions and solve

associates' concerns if they feel that the administration of a policy has resulted in

unfair treatment. Associates are required to report all accidents or injuries to

their Store Leader immediately or risk disciplinary action. Store Leaders are

responsible for scheduling rest breaks and meal periods, and designate the area

of the store for the storage of associates' personal property.
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The Associate Handbook further states that Store Leaders may issue

verbal and written warnings, and even terminate associates, though the District

Leader over the Rolla store testified that he must first approve all discipline and

Store Leaders lack the authority to terminate associates. Termination

recommendations made by Store Leaders are reviewed with the District Leader

and, in most cases, the Human Resources department. There was no record

evidence that the recommendations of the Rolla Store Leader are not followed.

Associates are expected to submit resignation notices to the Store Leader. Once

a resignation is submitted, it can only be withdrawn with the Store Leader's

approval. Store Leaders provide guidance to sales associates on interpretation

of the Employer's dress code, and will notify associates if it is appropriate to

deviate from the dress code. Store Leaders also conduct monthly employee

meetings based on material promulgated by the corporate office.

Store Leaders decide, in partnership with District Leaders, the ratio of

part-time to full-time associates in a given store. Store Leaders initially interview

all prospective associates and recommend to their District Leader the hire of a

part-time associate based on their interview. District Leaders also interview

prospective full-time associates and Store Leaders personally, though sometimes

by phone. All associate job offers must be approved by the District Leader. As

far as filling job vacancies, if an associate quits, the Store Leader will notify the

District Leader and recommend how to fill the vacancy, e.g., whether to hire a

full-time associate or two part-time associates. After the District Leader approves

the hiring recommendation, the Store Leader vets applicants on-line, conducts



interviews with a partner, and then calls the District Leader for hiring approval.

There was no record evidence that the hiring recommendations of the Rolla

Store Leader are not approved.

The record establishes central control over the Employer's work rules and

policies and human resources functions. The Employer has its own corporate

operations team that includes human resources, finance, and marketing

personnel. The Employer's corporate office requires that stores have the same

general layout, same products, and same prices. The corporate office also sets

uniform banking, budgeting, payroll, pricing, merchandising, distribution, loss

prevention, training, dress code, and store performance measurement policies on

a nationwide basis with which Store Leaders are expected to conform.

Advertising and marketing decisions are also made on a corporate level and are

binding on Store Leaders. The corporate office formulates and promulgates job

descriptions for associates that are identical for part-time and full-time associates.

Payroll is also processed through the corporate office. Portions of associates'

personnel files, such as disciplinary action and training documentation, are kept

at local stores, while payroll records, such as W-2s, are electronically stored at

the corporate headquarters. If associates want to change their W-2 forms, they

contact human resources personnel at the corporate headquarters or their

District Leader.

B. Similarity of Employee Skills, Functions, and Working Conditions

The record establishes that all associates at all of the Employer's stores

are subject to the same general terms and conditions of employment. All
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associates have essentially the same skills, job duties, and working conditions.

The Employer's corporate office determines the policies set forth in its Associate

Handbook, which applies to all non-union associates in the United States stores,

including the petitioned-for store in Rolla. The pay range for associates is

established at the corporate level based on a store's geographic area. The wage

range for the Rolla's full-time and part-time associates is the same as that for all

the non-union associates in Districts A3E and other Missouri stores.

With the exception of those associates covered by collective-bargaining

agreements, or subject to variations based on the legal requirements of state or

local law, the non-wage terms and conditions of employment for sales associates

are essentially uniform throughout the United States. All unrepresented

associates receive the same employee benefits, such as insurance and

retirement plan, based on their full-time or part-time job classification and length

of service. All full-time unrepresented associates receive the same holiday and

vacation benefits, sick leave, jury duty leave, and bereavement leave. Other

employee benefits, such as medical, personal, domestic abuse, military, and

workers' compensation leave are the same for full-time and part-time

unrepresented associates throughout the United States. Associates at all of the

Employer's stores are subject to the same training program and dress code

policies. The hours of work and schedules for associates, however, do vary by

store.

13



C. Employee Interchange and Contact

There is no specific evidence of involuntary interchange between the

associates at the Rolla store and the other stores. The District Leader who

testified stated there would be occasions when an associate could be transferred

to another store, but gave no specific examples. Occasionally, associates are

allowed to transfer between stores on a voluntary basis with the District Leader's

approval when an opening becomes available. One of the five Rolla sales

associates formerly worked at one of the St. Louis stores, but the associate quit

and relocated to Rolla, and applied and was hired at the Rolla store. Neither

union nor non-union associates have bumping rights over associates with less

seniority at other stores. The Employer does not hold district-wide parties for

associates, but rather occasionally rewards associates of one store with a pizza

party when a store performs well.

D. Collective Bargaining History

There is no history of collective bargaining between the Petitioner and the

Employer with respect to the Rolla store. However, for at least 25 years, the

Petitioner has represented associates at 24 of the Employer's stores in Districts

A3E and A3F. The record is not clear whether this representation stems from

voluntary recognition or Board certification. In 2009, the Petitioner proposed

expanding the scope of the bargaining unit covered by the contract to include all

stores within Missouri but withdrew this proposal. The Petitioner represents no

facility of the Employer in a single-facility unit.
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Of the 25 stores in District A3E, the Petitioner represents associates in 17

stores. The other eight stores, including the petitioned-for Rolla store, are non-

union. The unionized stores in District A3E are all within the St. Louis

metropolitan area in the City of St. Louis, St. Louis County, St. Charles County,

Jefferson County, and Washington County, Missouri. In District A3E, there are a

total of 69 unionized sales associates and 38 non-union sales associates. Of the

27 stores in District A3F, 20 are non-union while associates in 7 stores in the

greater East St. Louis, Illinois metropolitan area are represented by the Petitioner.

In District A3F, there are 92 non-union sales associates and 28 unionized sales

associates. None of the Employer's stores in District A3C (western Missouri,

eastern Kansas) are unionized.

Thus, a total of 24 stores in Districts A3E and AY are covered by a single

current collective-bargaining agreement between Petitioner and the Employer,

though at one time this unit included approximately 36 stores. The Group

Counsel for Litigation and Employment, along with District Leaders in Districts

A3E and A3F, negotiated the current collective-bargaining agreement on behalf

of the Employer without involvement from Store Leaders. Of the union stores

covered by the collective-bargaining agreement, the two furthest stores are

approximately 40 miles apart.

E. Geographic Proximity

The Rolla store is a considerable distance from the Employer's other

stores. The record establishes that the nearest store to the Rolla store is in

Jefferson City, Missouri, which approximately 60 miles away.
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IV. ANALYSIS

In the instant case, I conclude that the petitioned-for unit of full-time and

regular part-time sales associates employed at the Employer's Rolla store is an

appropriate unit and that the Employer has failed to rebut the presumption that a

single facility unit is an appropriate unit.

There are factors that would support a finding that the single facility

presumption has been rebutted, including the fact that the Employer's pay scale,

work rules, and policies are established by the corporate office and human

resource functions are centrally administered. The functions and skills of Rolla

associates are the same as the associates throughout the Employer's United

States stores. While there is no history of collective bargaining involving the

petitioned-for employees, the Petitioner does represent associates in a unit

covering 24 stores in Districts A3E and A3F in the greater St. Louis and East

St. Louis metropolitan area.

I note that the factors weighing in favor of rebutting the single-facility

presumption are not those that are given significant weight in the determination

of unit scope. For instance, the fact that the Employer maintains centralized

control over its personnel and labor relations policies, by itself, is insufficient to

rebut the presumption of a single-facility unit where there is significant local

autonomy. Hilander Foods, 348 NLRB 1200, 1203 (2006) (citation ornitted).

While benefits may be identical for associates across the Employer's

unrepresented stores, and wages are uniformly set based on a store's

geographic area, "uniform wages and fringe benefits and interdependence of
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facility operations are not controlling in determining the appropriateness of a

single-facility unit." AVI Foodsystems, Inc., 328 NLRB at 430.

The bargaining history between the Petitioner and the Employer, where

the Petitioner has for at least 25 years represented 24 of the Employer's 3,500

United States stores in a multi-facility unit covered by a single collective-

bargaining agreement, is also a factor to be considered in unit determination.

Spartan Department Stores, 140 NLRB 608, 610-611 (1963) (where a retail chain

bargained in citywide units in other cities, this fact was given weight in arriving at

a multi-facility unit determination). It is uncontested that the Petitioner has never

represented employees at the petitioned-for Rolla store. There is no evidence

that the multi-facility bargaining in the 24-store unit was based on Board

certification rather than voluntary recognition. Thus, there is no concern in this

case of disturbing a certification reflecting a prior Board determination of unit

appropriateness. Cf. Coplay Cement Co., 288 NLRB 66, 68 (1988) (sketchy

history of bargaining involving voluntarily recognized partition of three facilities

into two units was insufficient evidence to rebut other evidence supporting

appropriateness of three-plant unit).

While acknowledging that certain factors exist that may favor a finding that

the single-facility presumption has been rebutted, I note that the control of the

daily working conditions of the Rolla, Missouri store associates appears to be

separate and autonomous from the other stores. As noted above, in determining

whether the single facility presumption has been rebutted, it is the separate
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supervision at each facility which is controlling. AVI Foodsystems, Inc., 328

NLRB at 430.

Based on the record evidence, the Store Leader appears to exert the most

control over the Rolla store associates' daily working conditions. The Store

Leader coaches associates regarding proper service techniques, provides

general direction to associates in the performance of their duties, and is

encouraged to discuss job performance and goals with associates on an informal,

day-to-day basis. When a vacancy arises in the Rolla store, the Store Leader

works with the District Leader to determine how to fill the vacancy, e.g., with one

full-time or two part-time associates, and screens, interviews, and recommends

the hire of prospective associates. The Store Leader evaluates associates and

recommends their promotion; sets schedules; conducts associate meetings;

approves overtime, authorizes time off, and determines breaks. With the

exception of a training session conducted by the District Leader at the Rolla store,

the Store Leader conducts orientation.

The Employer's contention that Store Leaders lack the authority to adjust

associate grievances is belied by its own associate handbook. Specifically, the

handbook states in most cases Store Leaders can answer questions quickly and

help solve associates' concerns that the administration of a policy has resulted in

unfair treatment. Likewise, the Employer's contention that Store Leaders lack the

authority to discipline or discharge employees is also belied by its own handbook.

Though the District Leader testified that all discipline must be approved by him,

according to the handbook Store Leaders may independently issue discipline and
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even decide to terminate associates, though all termination decisions must be

reviewed by the District Leader and, in most cases, the HR department. The

infrequency with which District Leaders visit stores undermines the Employer's

contention that the District Leader, not the Store Leader, is the supervisor for all

the associates in his or her district. Whereas the Rolla Store Leader oversees

associates' job performance on a day-to-day basis, the District Leader, even

though in telephone contact with the store on a daily basis, visits the Rolla store

only once every 4 or 5 weeks.

The evidence demonstrates that there is minimal interchange and contact

between Rolla store associates and the associates of other stores. While there

is evidence that one associate, who previously worked in St. Louis, applied and

was hired at the Rolla store after relocating to the area, this was done voluntarily.

AVI Foodsystems, Inc., 328 NLRB at 429 (noting that the evidence of employee

interchange did not appear to be significant, for instance, that the permanent

transfers appear to have been on a voluntary basis). Rolla associates work at

the same store and attend separate monthly employee meetings. Associates are

not invited to the Employer's district-wide parties and instead are rewarded for

good store performance with in-store pizza parties. Furthermore, the fact that the

closest store to the Rolla store is about 60 miles away also weighs against a

finding that a multi-facility unit is appropriate. Cf. Globe Fumiture Rentals, Inc.,

298 NLRB 288, 290 (1990) (noting geographic proximity among employer's five

stores a factor in finding multi-facility unit appropriate where the furthest distance

between any two stores was 25 miles and the shortest distance was 5 miles).
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The cases relied on by the Employer are distinguishable. In Petrie Stores

Corp., 266 NLRB 75 (1983), the petitioner sought elections in 10 separate units

for stores all located in the same shopping mall. The Board concluded that the

high degree of centralization of administration and control, the lack of individual

store manager's autonomy, the geographic proximity of the stores, and the

substantial interchange of employees made single-store units inappropriate. The

Board's finding that the store managers lacked autonomy was based on the fact

that, unlike the instant case, they lacked final decision making authority in issuing

discipline, resolving grievances, granting leaves of absence, and scheduling

employees. In Budget Rent A Car Systems, Inc., 337 NLRB 884 (2002), the

Board concluded a multi-facility unit was appropriate where, unlike the instant

case, the petitioned-for stores lacked separate local management and there was

a significant amount of functional integration and employee contact among the

five stores. In Orkin Exterminating Co., 258 NLRB 773 (1981), the Board

concluded that a multi-facility unit was appropriate based on the district

manager's broad authority over daily operations and labor relations, uniform

working conditions and employee skills, and substantial employee interchange.

Whereas the district manager in Orkin spent approximately 75 percent of his time

at the branches, here the District Leader only visits stores in his or her district

once every 4 or 5 weeks. Further, unlike the branch managers in Orkin, the

Store Leaders in the instant case set schedules and authorize time off, including

vacations. Additionally, unlike the instant case, employee interchange in Orkin

was fairly common. Thus, unlike the cases cited by the Employer, in the instant
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case there is insufficient evidence of centralized control over.the associates' daily

working conditions, employee interchange, and geographic proximity to rebut the

single-facility presumption.

For the foregoing reasons, I find that the record evidence is insufficient to

rebut the presumption favoring a single facility unit where the Employer has not

shown that the day-to-day interests of the associates at the Rolla store have

merged with those of associates at other stores. Further, the Employer has not

demonstrated that any other associates share an overwhelming community of

interest with and should be included in the petitioned-for unit. Accordingly, I

conclude that the petitioned-for single facility unit as set forth above is an

appropriate unit.

V. CONCLUSIONS AND FINDINGS

Based on the entire record in this matter and in accordance with the

discussion above, I conclude and find as follows:

1 . The hearing officer's rulings made at the hearing are free from

prejudicial error and are hereby affirmed.

2. The Employer is engaged in commerce within the meaning of the

Act, and it will effectuate the purposes of the Act to assert jurisdiction here.

3. The parties stipulated, and I find, that the Petitioner is a labor

organization within.the meaning of Section 2(5) of the Act.

4. The Petitioner claims to represent certain employees of the

Employer.
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5. A question affecting commerce exists concerning the

representation of certain employees of the Employer within the meaning of

Section 9(c)(1) and Section 2(6) and (7) of the Act.

6. The following employees of the Employer constitute a unit

appropriate for the purpose of collective bargaining within the meaning of Section

9(b) of the Act:

All full-time and regular part-time sales associates
employed by the Employer at its Rolla, Missouri
facility, excluding store leaders, office clerical
employees, professional employees, guards, and
supervisors as defined in the Act.

VI. DIRECTION OF ELECTION

The National Labor Relations Board will conduct a secret ballot election

among the employees in the unit found appropriate above. The employees in

this unit will vote on whether or not they wish to be represented for the purposes

of collective bargaining by United Food and Commercial Workers, Local 655.

The date, time, and place of the election will be specified in the Notice of Election

that the Regional Office will issue subsequent to this Decision.

A. Voting Eligibility

Eligible to vote in the election are those in the unit who were employed

during the payroll period immediately prior to the date of this Decision, including

employees who did not work during that period because they were ill, on vacation,

or temporarily laid off. Employees engaged in any economic strike, who have

retained their status as strikers and who have been permanently replaced are

also eligible to vote. In addition, in an economic strike which commenced less
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than 12 months before the election date, employees engaged in such strike who

have retained their status as strikers but who have been permanently replaced,

as well as their replacements are eligible to vote. Those in the military services

of the United States may vote if they appear in person at the polls.

Ineligible to vote are: (1) employees who have quit or been discharged for

cause since the designated payroll period; (2) striking employees who have been

discharged for cause since the strike began and who have not been rehired or

reinstated before the election date; and (3) employees who are engaged in an

economic strike that began more than 12 months before the election date and

who have been permanently replaced.

B. Employer to Submit List of Eligible Voters

To ensure that all eligible voters may have the opportunity to be informed

of the issues in the exercise of their statutory right to vote, all parties to the

election should have access to a list of voters and their addresses, which may be

used to communicate with them. Excelsior Underwear, Inc., 156 NLRB 1236

(1966); NLRB v. Wyman-Gordon Company, 394 U.S. 759 (1969).

Accordingly, it is hereby directed that within 7 days of the date of this

Decision, the Employer must submit to the Regional Office an election eligibility

list, containing the full names and addresses of all the eligible voters in the unit.

North Macon Health Care Facility, 315 NLRB 359, 361 (1994). This list must be

of sufficiently large type to be clearly legible. To speed both preliminary checking

and the voting process, the names on the lists should be alphabetized (overall or
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by department, etc.). Upon receipt of the list, I will make it available to all parties

to the election.

To be timely filed, the list must be received in the Regional Office, 1222

Spruce Street, Room 8.302, St. Louis, MO 63103, on or before September 20,

2012. No extension of time to file the list will be granted except in extraordinary

circumstances, nor will the filing of a request for review affect the requirement to

file the list. Failure to comply with this requirement will. be grounds for setting

aside the election whenever proper objections are filed. The list may be

submitted to the Regional Office by electronic filing through the Agency's website,

www.nlrb.qoV,4 by mail, or by facsimile transmission at (314) 539-7794. The

burden of establishing the timely filing and receipt of the list will continue to be

placed on the sending party.

Since the list will be made available to all parties to the election, please

furnish a total of two copies, unless the list is submitted by facsimile or electronic

mail, in which case no copies need be submitted. If you have any questions,

please contact the Regional Office.

C. Notice of Posting Obligations

According to Section 103.20 of the Board's Rules and Regulations, the

Employer must post the Notices of Election provided by the Board in areas

conspicuous to potential voters for a minimum of 3 days prior to the date of the

election. Failure to follow the posting requirement may result in additional

litigation if proper objections to the election are filed. Section 103.20(c) requires

4 To file the eligibility list electronically, go to www.nlrb.gov and select the E-Gov tab.
Then click on the E-Filing link on the menu, and follow the detailed instructions.
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an employer to notify the Board at least 5 working days prior to 12:01 a.m. of the

day of the election if it has not received copies of the election notice. Club

Demonstration Services, 317 NLRB 349 (1995). Failure to do so estops

employers from filing objections based on nonposting of the election notice.

VII. RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board's Rules and

Regulations, a request for review of this Decision may be filed with the National

Labor Relations Board, addressed to the Executive Secretary, 1099 14 th Street,

N.W., Washington, DC 20570-0001. This request must be received by the Board

in Washington by September 27, 2012. The request may be filed electronically

through E-Gov on the Agency's website, www.nlrb.qOV5 , but may not be filed by

facsimile.

Dated September 13, 2012, at St. Louis, Missouri.

Daniel L. Hubbel, Acting Regional Director
National Labor Relations Board
Region 14
1222 Spruce Street, Room 8.302
St. Louis, MO 63013-2829

5 To file the request for review electronically, go to www.nlrb..qov and select the E-Gov
tab. Then click on the E-Filing link on the menu, and follow the detailed instructions.
Guidance for E-Filing is contained in the attachment supplied with the Regional Office's
initial correspondence on this matter and is also located under "E-Gov" on the Agency's
website, www.nlrb._qov.
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I. STATEMENT OF THE CASE. 

Payless ShoeSource, Inc. (“Payless”) owns and operates approximately 3,600 retail 

shoe stores throughout the United States.  Although Payless is highly centralized in its 

operations and its store associates have uniform working conditions and terms of employment, 

the petition filed by the Union in this case seeks to isolate one store with five employees located 

in Rolla, Missouri by claiming that this single store is an appropriate bargaining unit.  Although 

the Board recognizes a presumption in favor of a single location unit, the Board also has 

repeatedly held that a single location unit is not appropriate where, as here, the employer’s 

operations are highly centralized resulting in limited managerial authority at the individual store 

level, and there is uniformity in the employees’ working conditions and terms of employment. 

Significantly, although the Union contends that a single store unit is appropriate, it 

presented no evidence in support of that contention.  Instead, the evidence presented at the 

hearing overwhelmingly established the highly centralized nature of both Payless’ operational 

and labor relations policies, the lack of a store manager’s authority regarding these matters, the 

uniform nature of all store associates’ working conditions, and the identical terms and conditions 

of employment applicable to all store associates.  While there is some distance between the 

Rolla store and the other stores in the administrative groupings in which that store is located or 

adjacent to (the store nearest to Rolla is approximately 60 miles away), the Board has ruled that 

the mere distance between stores, and along with it the lack of employee interchange, is 

insufficient to establish the appropriateness of a single store unit where there is a high degree of 

centralization, lack of local autonomy, and similarity of working conditions and terms of 

employment.   

Payless respectfully submits that it not only is contrary to Board precedent, but also 

impractical and illogical to determine that a single store with virtually no local autonomy should 

be picked out of a highly centralized chain of stores in order to conduct bargaining on behalf of 

just five out of approximately 21,000 employees in the United States.  Additionally, there is 
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bargaining history between Payless and the Union which recognizes that a single store unit is 

not appropriate, as there currently are 24 stores located in two Payless administrative Districts 

and spread over the city of St. Louis and four Missouri counties which are included in one 

bargaining unit.  The inappropriateness of the Rolla store as a single unit is further 

demonstrated by the fact that at one time there were 36 stores in the bargaining unit and by the 

Union’s request during contract negotiations to include the Rolla store and all other 

unrepresented Payless stores in Missouri in the existing bargaining unit, which would have 

resulted in a bargaining unit of approximately 55 stores. 

While Payless believes that it is absolutely clear that a single store unit is inappropriate, 

it realizes that it is somewhat more problematic to determine what an appropriate bargaining 

unit should be.  Although Payless believes that a case could be made for a Regional bargaining 

unit1

II. FACTS. 

, as will be discussed in greater detail below, Payless submits that a bargaining unit 

composed of the unrepresented stores in three of its administrative Districts, i.e., Districts A3C, 

A3E and A3F currently totaling 55 stores, or, alternatively, the unrepresented stores in two of its 

districts, i.e., either Districts A3C and A3E totaling 35 stores, or Districts A3E and A3F totaling 

28 stores would be appropriate.  Payless submits that any of the aforementioned bargaining 

units would be appropriate in view of Payless’ established administrative groupings of its stores, 

the highly centralized nature of Payless’ labor and operational policies, the lack of local store 

autonomy, the similarity of working conditions and terms of employment for the sales associates 

employed within the aforementioned administrative groupings, and the multi-store unit 

bargaining history with the Union seeking to represent the Rolla store. 

All of the facts set forth below are uncontradicted and supported by citations to the 

record in this case. 

                                                
1 The Rolla store is located in Region A3, consisting of 294 stores. 
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A. The Centralization of Payless’ Business Operations and Labor Relations. 

1. Scope of Payless’ operations and the need for centralization.2

Payless, a wholly owned subsidiary of Collective Brands, Inc., owns and operates 

approximately 3,600 retail shoe stores and employs approximately 21,000 people throughout all 

50 states in the United States (Tr. 17, 19, 20-21, 22).  Although it is a large organization, 

Payless utilizes a business model seeking to ensure that all of its customers throughout the 

United States have the same shopping experience regardless of the store location (Tr. 53-54, 

84-85, 91-92, 94).  Further, Payless experiences a large amount of turnover among its work 

force – about 80% of Payless’ employees are part-time with close to a 120% turnover rate for 

those employees (Tr. 91), and even among its store leaders Payless experiences a 50% 

turnover rate (Tr. 92).  Because of its business model striving for uniformity in customers’ 

experience and also in recognition of the employee turnover it experiences, Payless needs to be 

“extremely centralized in its operations,” and takes a “very standardized,” “very formulaic” and 

“consistent” approach to all of its business operations and labor relations policies throughout the 

United States (Tr. 53-54, 94-95).   

 

2. Centralized control of Payless’ business operations. 

Payless’ corporate office in Topeka, Kansas is responsible for establishing policies and 

procedures relating to the operation of all its stores throughout the United States (Tr. 18-19, 54-

63, 110-121).  More specifically, Payless’ corporate team in Topeka is responsible for 

formulating all policies and procedures for Payless stores throughout the United States with 

respect to banking (Tr. 54-55, 110-111); budgeting (Tr. 55-56, 68, 111-112); payroll (Tr. 56-57, 

112-113); expense control/purchase of supplies (Tr. 60-61, 118-119); loss prevention (Tr. 61, 

119-120; Er. Ex. 15); measurement of store performance (Tr. 62-63, 120-121); product selection 

and distribution (Tr. 59-60, 66-67, 79, 116-118); pricing (Tr. 57-58, 79, 114-115); and marketing 

                                                
2 Payless is a worldwide company operating approximately 4,500 stores and employing approximately 
25,000-28,000 employees (Tr. 20-21), but the discussion here will be limited to its operations in the 
United States. 
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and advertising (Tr. 58-59, 66, 115-116).  The aforementioned operational policies and 

procedures are not only established at the corporate level, but these policies are applied 

uniformly to all of Payless’ stores in the United States (Id.; 63-64).3

3. Centralized control of Payless’ of labor relations policies. 

   

Except for where there is an established collective bargaining relationship, Payless’ 

labor relations policies likewise are established at the corporate level and applied uniformly to all 

store associates throughout the United States (Tr. 94-95).  Payless’ corporate human relations 

department has promulgated a comprehensive associate handbook which sets forth the terms 

and conditions of employment which apply uniformly to all of Payless’ non-union store 

associates employed in the United States, including those employed at the Rolla store (Tr. 95-

102, 105; Er. Ex. 13).   

In addition to the terms and conditions of employment set forth in the associate 

handbook, Payless’ corporate HR department is responsible for establishing all other labor 

relations policies applicable to all store associates, including their duties and responsibilities as 

set forth in the store associate job description (Tr. 87-88; Er. Ex. 10); the training program 

applicable to store associates (Tr. 89-91; Er. Ex. 11); and the dress code applicable to store 

associates (Tr. 92-93; Er. Ex. 12).  These employment policies likewise apply uniformly to all 

store associates employed by Payless in the United States, including those at the Rolla store 

(Tr. 87-93, 94-95, 105).4

B. Administrative Groupings and Geographic Location of Payless’ Stores in 
the Rolla Store District and Adjacent Districts. 

 

 
Payless’ stores in the United States are organized into administrative sub-groupings with 

the largest sub-grouping being a Zone, the next largest a Region, and the smallest 

administrative sub-grouping a District (Tr. 22-31; Er. Ex. 1).  There are two Zones in the United 

                                                
3 The application of these policies and the lack of local store autonomy will be discussed in Part D, pp. 8-
10, infra. 
4 The application of these policies and the lack of local store autonomy will be discussed in Part D, pp. 10-
13, infra. 
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States: Zone A (or the Northern Zone) in which there are approximately 1,900 stores and 

11,000 employees and Zone B (or the Southern Zone) in which there are approximately 1,700 

stores and 10,000 employees (Tr. 22; Er. Ex. 1). 

Payless has 11 Regions in the United States with approximately 300 stores and 1,600 to 

2,000 employees in each Region (Tr. 24; Er. Ex. 1).  The Region in which the Rolla store is 

located is Region A3 in which there are approximately 300 stores (i.e., 294 stores to be exact) 

and approximately 1,600 employees, about 1,300 of whom are full-time or part-time store 

associates.  (Tr. 24-25, 37; Er. Exs. 1, 4).   

Each Region in the United States is further broken down into Districts, and Region A3 

consists of 12 Districts designated as Districts A3A, A3B, A3C, A3D, A3E, A3F, A3G, A3H, A3I, 

A3J, A3K, and A3L (Tr. 30-31, 32-35; Er. Exs. 3, 4).  Each District is made up of approximately 

25 stores, but this number can vary somewhat, as illustrated by the Districts in Region 3 which 

vary from a low of 22 stores to a high of 27 stores (Tr. 31; Er. Exs. 3, 4).   

The Rolla store is located in District A3E which generally encompasses the southeastern 

part of Missouri, including stores in the western part of the St. Louis area, and totals 25 stores 

(Tr. 33, 40-42, Er. Exs. 4, 5, 5A, 5B).5

                                                
5 There is a typographical error on p. 41 of the Transcript in which the Rolla store is stated to be in District 
“A3A.”  The Rolla store actually is in District A3E as correctly set forth on pp. 33 and 42 of the Transcript, 
as well as Exhibits 3, 4, 5, 5A and 5B. 

  District A3C is the District immediately adjacent to the 

west of District A3E and is made up of 27 stores, all but three of which are located in Missouri 

(Tr. 39-42; Er. Exs. 4, 5, 5B).  District A3F is the District immediately adjacent to the east of 

District A3E and includes a total of 27 stores located in Eastern Missouri, Southern Illinois, 

Southeastern Indiana and Western Kentucky (Tr. 39-42, Er. Exs. 4, 5, 5A).  The closest stores 

geographically to Rolla are two stores in Jefferson City, Missouri, which are located in District 

A3C and approximately 60 miles away from Rolla (Tr. 144, Er. Exs. 5, 5B).   
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C. Bargaining History and Location of Unionized Stores. 

For over 25 years, the Union has represented sales associates in a multi-location unit of 

Payless stores which currently includes 24 stores, but has been as high as 36 stores (Tr. 40, 44, 

51, 52; Er. Exs. 5A, 6, 8).  The 24 Payless stores currently included in the bargaining unit are 

located in Payless Districts A3E and A3F and cover a geographic area which includes the City 

of St. Louis, St. Louis County, St. Charles County, Jefferson County, and Washington County, 

Missouri (Tr. 40, 43-45, 48-49, 50-51; Er. Exs. 5A, 6, 8, 9).  There are stores located in the 

current bargaining unit which are more than 40 miles apart (Tr. 147).  During the 2009 contract 

negotiations, the Union proposed to expand the scope of the bargaining unit to include all 

Payless stores within the entire state of Missouri, but that proposal eventually was withdrawn 

(Tr. 52).  The bargaining unit proposed by the Union would have totaled approximately 55 

stores6

Of the 24 stores currently comprising the bargaining unit and covered by the collective 

bargaining agreement between Payless and the Union, 17 of them are located in District A3E 

(the District in which the Rolla store is located) and seven of them are located in District A3F 

(the District to the immediate east of District A3E) (Tr. 44; Er. Exs. 5A, 6).  Since there are a 

total of 25 stores in District A3E, there are a total of eight non-union stores (including the Rolla 

store) in that District (Tr. 44; Er. Exs. 4, 5A, 6).  Since there are a total of 27 stores in District 

A3F, there are 20 non-union stores in that District, resulting in a total of 28 non-union stores in 

Districts A3E and A3F (Tr. 44-45; Er. Exs. 4, 5A, 6).  Since none of the associates in any of the 

stores in District A3C are unionized and since there are 27 stores in that District, there are a 

total of 35 non-union stores in Districts A3C and A3E (Tr. 44, 47; Er. Ex. 4, 6, 7A).  There are a 

total of 55 non-union stores located in Districts A3C, A3E, and A3F (Tr. 44-45; Er. Ex. 4, 6, 7A). 

 (Er. Exs. 4, 5, 5A, 5B, 6).   

                                                
6 This figure is based on the stores in Districts A3C, A3E, and A3F, which are located in Missouri.  The 
unit actually would be larger if it included all stores in Missouri as there are at least 10 additional stores in 
the Kansas City, MO area which are located in District A3D (Er. Exs. 3, 4). 
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Although the number has been higher, there currently are 97 store associates in the 

bargaining unit represented by the Union (Tr. 44-45, 46-48; Er. Ex. 7).  Since there currently are 

a total of 341 store associates in Districts A3C, A3E and A3F, and since 97 of those employees 

are represented by the Union, there are a total of 244 non-union employees in those three 

Districts (Tr. 46-48; Er. Ex. 7A).  With respect to Districts A3E and A3F, there are a total of 227 

associates, 97 of whom are represented by the Union and 130 of whom are non-union (Tr. 45-

46; Er. Ex. 7).  There are a total of 221 associates in Districts A3C and A3E, 69 of whom are 

represented by the Union and 152 of whom are non-union (Tr. 48-49; Er. Ex. 7A). 

D. Management Structure and Lack of Autonomy at the Individual Store Level. 

1. Management structure. 

The top operational executive for Zone A is Chris Beffort who holds the position of Vice 

President of Retail Operations and he is located in Payless’ corporate office in Topeka, Kansas 

(Tr. 26; Er. Ex. 1).  Each Region is headed by a Director of Retail Operations (“DRO”) who 

reports to one of the two Vice Presidents of Retail Operations (Id.).  The DRO for Region A3 is 

Janna Alford, and she reports to Chris Beffort, although she is located in St. Louis (Tr. 26-27, 

Er. Ex. 1, 2).   

Next in the operational chain of command is the position of District Leader, who is 

responsible for overseeing all of the stores in his or her District or Districts and who reports to 

one of the Regional DROs (Tr. 30-31, 107-109).  The District Leader for District A3C is Todd 

Grasser, who oversees 27 stores located in Western Missouri (Er. Ex. 4, 5B).  The District 

Leader for Districts A3E and A3F is Bill Halley, who currently oversees 52 stores in 

Southeastern Missouri, Southern Illinois, Southeast Indiana and Western Kentucky (Tr. 36-37, 

108-109; Er. Ex. 4).7

                                                
7 Mr. Halley has been supervising Districts A3E and A3F since late June or early July of 2012; however, a 
trainee District Leader, Rhonda Richerson, has been hired and is slated to become the District Leader for 

  Mr. Halley has served as a Payless District Leader for nearly 28 years (Tr. 

107). 
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There also is a corporate human relations team which supports the operational 

managerial staff and provides human relations oversight to the stores in the 11 Regions in the 

United States (Tr. 28-30, 80-82; Er. Ex. 1).  Chris Eagle is one of three corporate Human 

Resources Managers (“HRM”) and is the HRM assigned to the stores in Region A3, as well as 

the stores in Regions A1, B1 and B2 (Tr. 29-30, 81-82; Er. Ex. 1).  The three Human Resource 

Managers are supported by four Retail Support Associates (Tr. 29-30, 82-83; Er. Ex. 1). 

2. The lack of supervisory authority at the store level regarding 
operational matters. 
 

Payless’ operational policies and procedures not only are determined at the corporate 

level, but they also are implemented through the District Leaders with virtually no authority on 

the part of the store leaders to influence or modify these policies (Tr. pp. 54-63, 64, 110-121).  

As more specifically set forth below, the District Leader, not the store leader, has the 

responsibility to carryout corporate operational policies, and, to the limited extent that it exists, 

modify these policies.   

Banking.   The corporate office in Topeka takes care of all banking arrangements for 

each store, but to the extent there is any input on a local basis for the banking arrangements, 

that comes from the District Leader, as the store leader does not have any authority to make 

banking arrangements (Tr. 55, 110-111). 

Expense budgeting.  Every six months the corporate finance department sets expense 

budgets for Zones, Regions, Districts, and individual stores which are generally based on 3% of 

sales (Tr. 56, 111-112).  The District Leader has the authority to adjust budgets for individual 

stores and move expense dollars from one store to another as long as he or she stays within 

the budget which has been set for his or her District (Tr. 112; Er. Ex. 14).  A store leader has 

absolutely no authority to vary the expense budgets which have been sent for his or her store 

                                                                                                                                                       
District A3F in mid-October, with Mr. Halley continuing as District Leader for A3E (Tr. 37, 109, 136; Er. 
Ex. 4).  There is no guarantee that Ms. Richerson will take over as District Leader for District A3F, and Mr. 
Halley would remain District Leader for both Districts A3E and A3F if Ms. Richerson does not become the 
District Leader for District A3F (Tr. 37, 109).   
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(Tr. 55-56, 112).  Store leaders do not have the authority to make any type of store 

expenditures, even expenditures from petty cash, and, instead, must get approval from their 

District Leader in order to make any such expenditures (Tr. 118-119).  District Leaders have the 

responsibility “for identifying and ensuring repair of interior and exterior store maintenance 

issues” (Er. Ex. 14). 

Payroll.  Payroll budgets also are set by the corporate finance department in the same 

way that expense budgets are set, i.e., a certain percentage of sales is allocated by Zone, 

Region, District and store (Tr. 56-57, 112-113).  The District Leader has the authority to adjust 

payroll for his District by moving payroll dollars from store to store, as long as he or she stays 

within the amount of payroll budgeted for his or her District (Tr. 113).  Store leaders do not have 

any authority to vary their store payroll budgets and generally are not even aware that the 

District Leader moves payroll dollars from store to store (Tr. 57, 113).  Payroll information for 

store associates is transmitted electronically to the corporate payroll department which controls 

and is responsible for preparing payroll, which is made via direct deposit (Tr. 58, 113-114). 

Pricing.  Pricing of product is determined by the corporate buying staff based on 

budgets and gross margins which are set at the corporate level (Tr. 58, 114).  The prices of all 

Payless’ products are uniform throughout the United States regardless of the location of the 

store in which the product is sold (Tr. 57-58, 114).  A District Leader has the authority to request 

that a price be lowered when, for example, it is the end of a season and there is too much 

product inventory, but the District Leader has to receive authorization from his or her boss, a 

Director of Retail Operations (Tr. 114-115).  A store leader does not have any authority to put 

product on sale or vary the price of any merchandise, even if the merchandise is damaged (Tr. 

58, 115, 141).   

Product selection/distribution.  The product mix at each store is predetermined by the 

corporate buying department and then distributed from two Payless Distribution Centers which 

are located in Ohio and California (Tr. 116).  For the Missouri market, product is transferred 
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from the Ohio Distribution Center to a warehouse in St. Louis and then distributed by common 

carriers which make deliveries on Tuesdays and Thursdays to a series of Payless stores on 

their routes (Tr. 116-117).  Store leaders do not have the authority to dictate or vary the product 

mix in their stores (Tr. 60, 79, 117).  Although store leaders can make suggestions to the District 

Leader about product, only the District Leader can make such a request to the corporate buying 

department, but only the corporate buying department can make the determination to change 

product (Tr. 117-118; Er. Ex. 14).   

Marketing/advertising.  All print and media advertising is done by the corporate 

marketing department (Tr. 58-59, 115).  The corporate marketing department also determines 

all in-store marketing through a program known as “InfoSource” which is a detailed layout of 

various in-store marketing flyers and displays and is uniform throughout all Payless stores in the 

United States (Tr. 85, 115).  A store leader does not have any authority to change any aspect of 

Payless’ marketing program (Tr. 59, 115-116).   

Loss prevention.  The corporate loss prevention department has established various 

corporate policies relating to loss prevention in Payless’ stores and a store leader does not have 

any authority to vary from these policies (Tr. 61, 119-120).   

Store performance.  Key Performance Indicators are established at the corporate level 

to measure store performance based on a variety of factors such as sales, conversion of a 

customer into a sale, customer satisfaction, units per transaction, and customer relations 

management (Tr. 62, 120).  Although a District Leader has the authority to negotiate some 

aspects of the Key Performance Indicator requirements such as the amount of sales projected 

for his or her District, even a District Leader does not have the authority to vary these standards 

(Tr. 120-121).  A store leader has absolutely no authority to vary any of these store performance 

measurements established by the corporate office (Tr. 63, 121).   
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3. The lack of supervisory authority at the store level regarding 
employment matters. 
 

Although labor relations policies are established at the corporate level (see p. 4, above), 

the responsibility and authority for seeing that these policies are carried out at the store level 

rests with the District Leader and not the store leader (Tr. 107-108, 121-122, 123-134; Er. Ex. 

14).  This is because the District Leader has the responsibility both for the financial performance 

of the stores in his District or Districts and for the enforcement of all personnel policies 

applicable to the store associates in his District or Districts (Tr. 107-108; Er. Ex. 14).  The 

District Leader visits the stores assigned to him every four to five weeks, and is in phone contact 

with each of the stores in his District at least every day – Bill Halley, the District Leader for 

Districts A3E and A3F, has three telephone conferences each day with each of the stores in his 

District on Monday through Friday, and two telephone conferences with each of the stores in his 

District on Saturday (Tr. 121-122). 

Store leaders display and sell merchandise just like store associates do and spend most 

of their time engaging in those activities (Tr. 133).  While store leaders are expected to assist 

store associates and coach them concerning the servicing of customers (Tr. 133), as discussed 

in greater detail below, they have virtually no authority regarding the application of personnel 

policies to store associates. 

Hiring decisions.  Store leaders have no authority to determine manpower levels for 

their stores, as corporate establishes manpower levels through the payroll budgeting process, 

and only a District Leader can vary the manpower/payroll budgeting levels at the stores in his or 

her District (Tr. 86, 113, 124; Er. Ex. 14).   

Hiring process.  Store leaders do not have the authority to hire sales associates as the 

District Leader must approve every employee hired at the stores in his or her District.  All 

applicants to Payless apply on-line, and while a store leader will interview applicants (with a 

second store leader also interviewing applicants), the District Leader interviews all full-time 
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associate applicants and must approve any applicant before he or she is hired (Tr. 125; Er. Ex. 

14).  

Scheduling.  Store leaders get involved in scheduling sales associates, but this is 

basically a computer inputting function, as there is a corporate electronic tool used by store 

leaders which determines store associates’ schedules based on the information inputted into the 

system (Tr. 133-134).   

Training.  While store leaders do fill out the “sales associate learning tracker,” it is the 

District Leader who “is ultimately responsible for the training and development of all personnel in 

the District” (Tr. 90-91, 123; Er. Ex. 14).  The District Leader is directly involved in training sales 

associates as he conducts a training program known as the “Store Associate University” and he 

regularly reviews the sales associate learning tracker training form (Tr. 90-91, 123). 

Grievances.  The store leaders do not have the authority to adjust employee issues or 

complaints, as the District Leader has this responsibility and normally is “the first one that gets 

involved” (Tr. 125-126).  The District Leader also may get assistance with employee 

issues/complaints from the corporate HR Manager assigned to his District, and the store 

associates also have the right to directly contact the corporate HR Manager through the use of 

the “AlertLine” (Tr. 126).   

Discipline and discharge.  Store leaders do not have the authority to either discipline 

or discharge employees, as even in the case of disciplinary actions short of discharge, a store 

leader must discuss the discipline with his or her District Leader, and the District Leader “has to 

approve it” (Tr. 131).  Store leaders have absolutely no authority to terminate sales associates, 

as only the District Leader has the authority to terminate employees, usually in consultation with 

the corporate HR Manager assigned to his or her District (Tr. 127). 

Performance reviews/pay increases.  While a store leader provides input regarding 

store associate performance reviews, store leaders discuss all performance reviews with their 

District Leaders and the District Leader “has the responsibility to complete” and must approve 
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all performance reviews (Tr. 128, 142; Er. Ex. 14).  Store leaders do not have the authority to 

grant wage increases, as only the District Leader has this authority, but even the District Leader 

must act in conformity with the wage matrix for sales associates established at the corporate 

level (Tr. 128-129).   

Promotions.  A store leader does not have any authority to promote sales associates, 

as this has to be done by the District Leader (Tr. 129).   

Personnel records.  District Leaders have the responsibility of maintaining personnel 

records for store associates, and while part of a store associate’s personnel file is in his or her 

store, such as training forms, most of each employee’s personnel file, such as I-9s, W-2s, and 

counseling forms, are kept electronically in the corporate office (Tr. 78-79). 

E. The Similarity of Working Conditions Among Payless Store Associates. 

The qualifications, skills, and job duties for store associates are uniform throughout all of 

Payless’ stores in the United States, and apply to both full-time and part-time store associates 

(Tr. 85-86, 87; Er. Ex. 10).  Accordingly, the qualifications, skills and duties required of a sales 

associate at the Rolla store are identical to those which apply to any other sales associate 

throughout Payless’ stores in the United States (Tr. 88; Er. Ex. 10). 

The layout of all Payless stores in the United States is identical, with the front part 

displaying accessories, and the rest of the public space taken up by racks of shoes which are 

organized by men’s, women’s, and children’s shoes, all according to size (Tr. 53, 84-85, 122).  

Although there is some difference in the size of stores, most Payless stores are approximately 

3,000 square feet (Tr. 84).  The layout of the Rolla store is identical to that of all other Payless 

stores (Tr. 85).  Not only are the working conditions for a store associate in the Rolla store the 

same as those applicable to any of the other store associates in the stores managed by Mr. 

Halley (Tr. 122), but they also are the same as those applicable to any other store associate 

employed in the United States (Tr. 85-86). 
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The store associates in the Rolla store are subject to the same dress code and the same 

terms and conditions of employment as are applicable to all other non-union store associates 

employed by Payless in the United States (Tr. 93, 95-98; Er. Exs. 12, 13).  This includes all 

employee benefits which, without exception, are the same for the store associates at the Rolla 

store as all other non-union store associates employed at Payless’ stores throughout the United 

States (Tr. 97, 101-102).  Although wage rates for store associates are determined on a 

geographic basis, the wage rates for the store associates at the Rolla store are identical to the 

wage rates for all the other non-union associates in Districts A3C, A3E and A3F (except for the 

sales associates employed in stores located in Illinois where approximately a $1.00 per hour 

higher minimum wage rate is mandated) (Tr. 99-100). 

III. LEGAL DISCUSSION. 

A. Introduction and Relevant Criteria for Multi-Location Unit Analysis. 

This matter raises the issue of whether a single retail store in a chain of stores with 

highly centralized labor relations and operational policies resulting in a complete lack of 

autonomy at the individual store level is an appropriate unit for bargaining.  While the Board has 

a general rule that a single store unit is presumptively appropriate, this is a rebuttable 

presumption which should not be decided “by any rigid yardstick,” but, instead, by examining all 

of the relevant circumstances.  Frisch’s Big Boy Ill-Mar, Inc., 147 NLRB 551, 552 (1964); also 

see Sav-On Drugs, 138 NLRB 1032 (1962).  The Board “has never held or suggested that to 

rebut the presumption a party must proffer ‘overwhelming evidence … illustrating the complete 

submersion of the interests of employees at the single store,’ nor is it necessary to show that 

‘the separate interests’ of the employees sought have been ‘obliterated.’”  Petrie Stores Corp., 

266 NLRB 75, 76 (1983), citing Big Y Foods, Inc., 238 NLRB 860, 861, fn.4 (1978).   

Instead, the Board examines a number of community of interest factors in multi-location 

unit cases, including: (1) central control over operational, and particularly labor relations 

policies; (2) lack of individual store management authority (i.e., lack of local autonomy); (3) 
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similarity of job functions/skills and working conditions; (4) similarity of wages and benefits; (5) 

geographical separation and employee interchange; and (6) bargaining history.  Prince Tel-

Com, 347 NLRB 789 (2006) (finding the single site presumption rebutted and reversing the 

Regional Director despite the fact that “[t]here is some geographic separation among the 

facilities….”); Trane, 339 NLRB 866 (2003) (reversal of Regional Director’s decision finding 

single unit based primarily on the lack of local autonomy, identical skills, functions and working 

conditions, and centralization of labor relations); Budget Rent A Car Systems, Inc., 337 NLRB 

884 (2002) (reversal of Regional Director’s finding of a single store unit where branch managers 

have little authority over terms and conditions of employment, and skills, job functions, wages 

and benefits are identical from store-to-store); Waste Management of Washington, Inc., 331 

NLRB 309 (2000) (reversal of Regional Director’s finding of single store unit based on 

centralized control over labor relations policies, lack of local autonomy, common supervision, 

and identical skills, duties and other terms and conditions of employment); AVI Foodsystems, 

Inc., 328 NLRB 426 (1999) (finding lack of local autonomy based on supervision and day-to-day 

control over operations existing above the store level); R&D Trucking, 327 NLRB 531 (1999) 

(reversal of Regional Director’s finding of a single facility unit based on common supervision and 

lack of local autonomy, centralized control over operations and labor relations, and similarities in 

the terms and conditions of employment); Globe Furniture Rentals, 298 NLRB 288 (1990) 

(holding that a multi-facility unit of five separate warehouses appropriate primarily because “all 

major decisions related to the operation and administration of the five Michigan stores are made 

by [the owner] or some other member of upper management”); V.I.M. Jeans, 271 NLRB 1408 

(1984) (reversing the Regional Director’s conclusion that lack of employee interchange required 

a single-site unit and holding that the multi-facility unit was appropriate because the “facts in the 

instant case establish that the Employer’s nine stores similarly experience a high degree of 

centralization and that the store manager’s authority is similarly tightly circumscribed”); Petrie 

Stores Corp., 266 NLRB 75 (1983) (reversal of Regional Director’s finding of a single store unit 
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stating, “Not only does the lack of individual store manager’s autonomy compel a finding that 

single-store units are inappropriate, so does the high degree of centralization of administration 

and control”); White Castle, 264 NLRB 267 (1982) (stating that “The forgoing 

evidence…sufficiently rebuts the presumption of the single-location units are appropriate here.  

We particularly note … [the] evidence [of] lack of autonomy of the [restaurant] supervisors over 

the day-to-day labor relations at the individual restaurants”); Orkin Exterminating Co., 258 NLRB 

773 (1981) (holding that the multi-facility unit was appropriate primarily since “the daily 

operations and labor relations in the…district is highly centralized” even though there was 

significant geographic separation because “when other important factors militate against a 

single-branch unit, we do not give geography controlling significance”); NCR Corp., 236 NLRB 

No. 29 (1978); Petrie Stores Corporation, 212 NLRB 130 (1974) (holding that the multi-facility 

unit was appropriate because “[t]here is virtually no individual store autonomy since the 

Employer’s district supervisor supervises, directs, and controls the daily operations of all three 

stores”); Gray Drug Stores, 197 NLRB 924 (1972) (holding that a multi-facility unit of retail drug 

store locations appropriate because “it is apparent here that the appropriateness of a single-

store unit has been rebutted.  Thus we note, significantly, the lack of autonomy at the single-

store level....”); Twenty-First Century Restaurant, 192 NLRB 881 (1971) (holding that a multi-

facility unit of 22 McDonalds restaurants in two different states was appropriate because “any 

meaningful decision governing labor relations matters emanates from established corporatewide 

policy, as implemented by the general managers and field supervisors”); Great Atlantic & Pacific 

Tea Co., 153 NLRB 1549 (1965) (holding that the combination of centralized operations, lack of 

individual autonomy and significant bargaining history support a 20 retail store multi-facility unit); 

Spartan Department Stores, 140 NLRB 608, 610 (1963) (holding that because the retail “stores 

are subject to common supervision and control [and] their employees are governed by uniform 

labor policies” and because the employer has multi-facility units in “other cities,” the petitioned 

for multi-facility unit was appropriate); and Meijer Supermarkets, 142 NLRB 513 (1963) (holding 



17 
Cleveland366280.1 

that a 17 supermarket facility was appropriate primarily because “the evidence establishes that 

operations at all of the employer’s stores are controlled through a central office….”).8

B. The Centralization of Payless’ Labor Relations, Lack of Store Autonomy, 
and Uniformity in Working Conditions and Terms of Employment Make a 
Single Store Unit Inappropriate. 

 

 
The Board has given significant weight, and in many instances controlling weight, to the 

centralization of labor relations policies, lack of local autonomy regarding the implementation of 

those policies, and uniformity in skills, job functions, working conditions, and terms and 

conditions of employment.  Trane, supra; Budget Rent A Car Systems, supra; Waste 

Management of Washington, Inc., supra; AVI Food Systems, Inc., supra; V.I.M. Jeans, supra, 

Petrie Stores Corp., 266 NLRB 75 (1983); White Castle System, supra; Orkin Exterminating 

Co., supra; NCR Corp., supra. 

In Petrie Stores Corp. (266 NLRB 75 (1983)), the Board relied heavily on the 

aforementioned factors, and particularly the lack of managerial autonomy at the local store level, 

in ruling that the only appropriate unit was all 34 of the company’s non-union stores in the State 

of New Jersey, despite the fact that there had been collective bargaining for a single store unit 

in downtown Newark, New Jersey.  As stated by the Board: 

In personnel matters, a manager’s autonomy is severely circumscribed by the 
authority retained by the supervisor and centrally determined policies. … 
 
Not only does the lack of individual store manager’s autonomy compel a finding that 
single-store units are inappropriate, so does the high degree of centralization of 
administration and control.  There is centralized control over merchandising, 
purchasing, warehousing, distribution, and price tagging.  All payroll functions and 
administration and inventory records are found at the main office.  The main office 
establishes and the supervisors implement uniform labor relations policies.  The 
employees have … identical work procedures and policies calling for identical job 
skills from store to store …. 

 
*   *   * 

                                                
8 Although the Union seeks to organize only the store associates at the Rolla store, the use of the extent 
of organization in determining the appropriateness of a bargaining unit is specifically limited by Section 9 
of the Act which provides that: “the extent to which the employees have organized shall not be controlling” 
for purposes of determining the appropriate bargaining unit.  The Supreme Court has recognized that this 
provision places an affirmative burden upon the Board to show that its decision was not controlled by the 
extent of organization.  NLRB v. Metropolitan Life Insurance Co., 380 U.S. 438 (1965). 
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… In Super X, the Board found that the autonomy of the store manager with respect 
to personnel matters was severely circumscribed by the authority retained by the 
district manager.  There, as in the instant case, the modus operandi of the store 
operations provides for ready telephonic communication between store managers 
and district manager or, in the instant case, supervisor. 
 
In both Super X and this case, the store manager’s limited authority is established in 
that the district manager or supervisor, the next level of management, have the final 
decisionmaking authority in hiring by the store managers and disciplinary actions, 
employee grievances must be discussed with their supervisor, and approval must be 
received from the district manager or supervisor to grant store employees leaves of 
absences, promotions, and pay raises. … 
 
…The facts in the instant case establish that the New Jersey stores experience an 
equal degree of centralization and that a store manager’s authority is similarly tightly 
circumscribed. 
 
Upon these facts, we find, in disagreement with the Regional Director, that the 
requested single-store units are inappropriate. …  Petrie Stores, supra at 75-77. 
 
Likewise, in Budget Rent A Car Systems, Inc., supra, the Board relied heavily on the 

local managers (i.e., “branch managers”) lack of authority regarding employment matters and 

hence the lack of local store autonomy in finding that a multi-store unit was appropriate.  In 

making that conclusion, the Board stated: 

Branch managers do not have the authority to make decisions concerning hiring, 
merit wage increases, temporary or permanent transfers, authorization of overtime, 
terminations, or serious discipline.  All such decisions concerning the CSCs and the 
service agents are made by the district manager, sometimes in consultation with the 
human resources regional manager…. 
 
Branch managers prepare evaluations, which are then used by the district manager 
to determine merit wage increases.  They also set employees schedules, approve 
time off, and handle day-to-day operations, such as enforcing work rules …. 
 
The wage scale (which applies until the employees are eligible for merit increases 
after 3 years of service), benefits, incentive program, and work policies are 
uniform…. 

*   *   * 
Contrary to the Regional Director, we find that the Employer has rebutted the single-
facility presumption. 
 
…[T]he branch managers have little or no input into hiring, terminations, serious 
discipline, transfers, wage scales, merit wage increases, benefits, or other terms and 
conditions of employment.  While the branch managers schedule employees, their 
authority to do so is limited by the fact that they cannot schedule overtime without 
specific authorization from the district manager.  Control of labor relations is 
centralized under the authority of the district manager, the maintenance manager, 
the general manager, and corporate policy. 
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*   *   * 
Moreover, job functions, required skills, starting wages, benefits, the incentive bonus 
program, uniforms, and all other terms and conditions of employment are identical 
from store to store. … 
 
Under these circumstances, we find that the evidence presented establishes that the 
Southfield and Warren stores have been so effectively merged into the other Detroit 
area local market stores, and are so functionally integrated with these stores, that 
they have lost their separate identities such that the Employer has rebutted the 
presumptive appropriateness of the petitioned-for units.  Budget Rent A Car 
Systems, Inc. at 884, 885-886. 
 
The facts here are remarkably similar to those relied upon by the Board in the excerpts 

set forth above.  Indeed, it is hard to imagine a more centralized and corporate driven operation 

than Payless.  A business philosophy which seeks to ensure that its customers will have the 

same shopping experience throughout the United States coupled with a high degree of turnover 

among its store associates and store leaders has resulted in an extremely standardized 

approach to Payless’ operational and labor relations policies.  As stated by Payless’ Group 

Counsel for Litigation and Employment in response to a question about what drives the 

centralization of Payless’ operating procedures, “just wanting to make sure that all our 

customers throughout the United States have the same shopping experience, and so it’s just 

very, very standardized, very formulaic – and all of those decisions are driven from the 

corporate office”  (Tr. 53-54).  As a result, every conceivable operational policy (see pp. 8-10, 

above) and every conceivable labor relations policy (see pp. 11-13, above) are dictated by the 

corporate office in Topeka, Kansas.   

Significantly, these policies not only are formulated by the corporate office, but the 

responsibility for carrying out these policies rests with Payless’ District Leaders and not its store 

leaders.  A store leader’s primary function is to sell merchandise just like store associates, as 

approximately 80% of a store leader’s time is spent selling and displaying merchandise (Tr. 

133).  While a store leader functions as a lead employee by assisting and coaching store 

associates in the performance of their job duties, store leaders have virtually no authority 
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regarding the actual supervision of employees, as, instead, that authority rests with the District 

Leader.   

More specifically, as discussed at pp. 11-13 above, a store leader has absolutely no 

authority to decide when to hire an employee, nor does the store leader have the authority to 

make individual hiring decisions, as all such decisions are made by the District Leader, who is 

directly involved in the hiring process.  Likewise, a store leader does not have the authority to 

adjust employee grievances as this is the responsibility of a District Leader, sometimes with the 

assistance of a corporate HR Manager.  Store leaders do not have the authority to either 

discipline or discharge employees, as all discipline is discussed and must be approved by the 

District Leader, often in consultation with a corporate HR Manager.  A store leader does not 

have any final authority with respect to performance reviews, as all performance reviews must 

be discussed with the District Leader, who has the responsibility to complete and approve all 

performance reviews.  Store leaders have no authority to reward employees as they cannot 

grant wage increases or give promotions.  Store leaders do not utilize any independent 

judgment in assigning and directing employees, as although a store leader is involved in 

scheduling employees, this is limited to a computer inputting function since a corporate 

electronic tool is utilized to schedule store associates. 

Payless respectfully submits that this uncontroverted evidence clearly establishes that a 

District Leader, and not the store leader, is the supervisor for all the employees in his District, 

and that, accordingly, there is a complete lack of autonomy at the local store level.  This 

conclusion is further bolstered by the fact that it is the District Leader’s responsibility to oversee 

all the stores in his District (Tr. 107-108; Er. Ex. 14), and by the fact that a District Leader does 

not even have his own office and, instead, is expected to regularly visit all the stores in his 

District and to maintain daily contact with the stores he oversees (Tr. 121-122).  Indeed, the  

District Leader for Districts A3E and A3F is in phone contact with all the stores in his Districts 

three times a day Monday through Friday, and twice a day on Saturdays (Id.). 
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Further, the uncontroverted evidence is that the working conditions of the store 

associates at the Rolla store are identical to all other store associates in Districts A3C, A3E, and 

A3F.  This is because the qualifications, skills and duties of all store associates throughout 

Payless’ chain of stores in the United States are identical.  Likewise, the store layout, and 

hence, working environment, of all store associates throughout the United States is virtually 

identical.  Further, the operational policies and procedures applicable to store associates, such 

as scheduling of hours, processing payroll, loss prevention and cash control, in-store 

promotional and marketing materials and procedures, training procedures, and dress code 

requirements are the same for all store associates throughout the United States.  Except for the 

store associates employed in stores located in Illinois where there is a slightly higher state 

mandated minimum wage, the Rolla store employees also have wages and benefits which are 

identical to all other non-union store associates in Districts A3C, A3E, and A3F. 

Payless submits that the uncontroverted evidence in this case establishes not only a 

high degree of centralization in the formulation of its labor and operational policies applicable to 

its stores, but also centralized control over the application of these policies at the District level 

and above resulting in a complete absence of local autonomy at the store level.  Further, the 

working conditions, qualifications, skills, duties, and terms and conditions of employment 

applicable to the Rolla store associates without exception are identical to those of Payless’ other 

store associates.  Given these facts, Payless respectfully submits that under the established 

Board precedent discussed above, the appropriateness of a single store unit clearly has been 

rebutted. 

C. The Geographical Separation of the Rolla Store is not Controlling Under the 
Circumstances of this Case. 

 
While there is some distance between the Rolla store and the other stores in Districts 

A3C, A3E, and A3F (the closest stores to Rolla are about 60 miles away), and, thus, 

understandably a lack of employee interchange among the Rolla store and other stores, Board 



22 
Cleveland366280.1 

precedent holds that a single location unit is nevertheless inappropriate given the overwhelming 

presence of the other relevant criteria discussed in Part III B above.  Trane, supra; Waste 

Management of Washington, Inc., supra; Petrie Stores Corp., 266 NLRB 75 (1983); Orkin 

Exterminating Co., Inc., supra.   

These cases indicate that even though there are significant distances between facilities 

(e.g., in Orkin, 55 miles to 190 miles between branches and 50 to 230 miles from the district 

office to the branches; Petrie Stores Corp., 125 miles; in Trane, 108 miles; and in Waste 

Management of Washington, Inc., 42 miles) and lack of evidence of employee interchange 

among facilities, these factors are not enough to support a single facility unit where there is a 

high degree of centralization, lack of store autonomy, and similarity in working conditions and 

terms of employment.  As originally stated by the Board in Orkin Exterminating Co., Inc., supra 

at 774. 

In light of the factors discussed above … we conclude that a bargaining unit 
limited to a single branch office is inappropriate.  The geographical distances 
among branch offices favor Petitioner’s unit contention.  However, when other 
important factors militate against a single-branch unit, we do not give 
geography controlling significance. (Emphasis added.) 
 
To the same effect is Waste Management of Washington, Inc., supra at 309:  

Based on the Regional Director’s factual findings, we reverse the Regional Director 
and find that the single-facility presumption favoring a unit of Port-O-Let employees 
at the Woodinville location has been rebutted.  We find that the functional integration 
of the Employer’s operations; centralized control over personnel and labor relations 
policies; lack of local autonomy and common supervision of employees at both 
locations; identical skills, duties, and other terms and conditions of employment; and 
the evidence of interaction and coordination between these two groups outweighs 
two factors which would favor the single-facility presumption – the 42-mile 
geographical distance between the two locations and the Employer’s failure to 
introduce relevant affirmative evidence demonstrating more than minimal 
interchange.   
 
Likewise, in rejecting a Regional Director’s finding that a single facility unit located 108 

miles from another facility was appropriate, the Board in Trane, supra at 866 stated: 

In finding that the Employer failed to present sufficient evidence to rebut the single-
facility presumption, the Regional Director relied heavily on the geographic distance 
between the Fenton and Cape locations and the Employer’s failure to present 
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specific evidence of employee interchange.  However, in the circumstances present 
here we find that the Regional Director placed too much emphasis on these two 
factors…. [E]ven if we were to consider the geographic distance significant and the 
Employer’s evidence of interchange wanting … we find that the centralized control 
over daily operations and labor relations; lack of local autonomy; common 
supervision; identical skills, duties, and other terms and conditions of employment … 
outweigh the geographic distance and the lack of specificity as to the level of 
interchange. 
 
Payless submits that the evidence here regarding the highly centralized nature of its 

policies, the lack of individual store autonomy, and the uniformity of store associates’ working 

conditions and terms of employment are even more compelling than those in the Orkin, Waste 

Management, Trane and Petrie Stores cases.  Further, unlike the situations in those cases, 

Payless’ stores are organized into administrative sub-groupings of Regions and Districts.  

Additionally, at least one of just five associates at the Rolla store has been employed at another 

Payless store in the St. Louis area. 

Another significant factor not present in any of the aforementioned Board precedent is 

that here there is a bargaining history between Payless and the Union which encompasses 

multi-store bargaining.  Indeed, in the Petrie Stores Corp. case, a single store bargaining unit 

was rejected by the Board even though there the employer and the union had a bargaining 

relationship covering only one of the employer’s stores in New Jersey.  Here, the parties have 

bargained with respect to a unit currently comprising 24 stores, some of which are over 40 miles 

apart, and which at one time included as many as 36 stores.  The uncontroverted evidence is 

that during negotiations the Union requested an even broader bargaining unit which would have 

included all 55 Payless stores throughout the State of Missouri. 

To say the least, the Union’s demand for a single store bargaining unit in Rolla conflicts 

with the parties established bargaining history, as well as the Union’s proposal to increase the 

scope of that bargaining unit.  Even more significant, however, is that the parties’ multi-store 

bargaining history constitutes further evidence that a single store unit is inappropriate here.  See 

Spartan Department Stores, supra; and Meijer Supermarkets, supra. 



24 
Cleveland366280.1 

D. Alternative Appropriate Units. 
 
Payless submits that a single Rolla store unit clearly is inappropriate under established 

Board precedent, but believes there are a few alternative units which the Regional Director 

could find appropriate.9

1. Districts A3C, A3E and A3F. 

  While there obviously is a strong community of interest among the five 

store associates at the Rolla store and the other store associates employed in the stores 

included in the three alternatives set forth below based on their identical qualifications, skills, job 

duties, working conditions, wages, benefits, and other terms of employment, those similarities 

have been discussed in detail and, accordingly, will not be repeated here.  Instead, Payless will 

briefly summarize some of the pertinent facts relating to each of these alternatives. 

This alternative encompasses the District in which the Rolla store is located (i.e., A3E), 

and the two Districts contiguous to that District.  There is complete commonality of supervision 

at the Regional level, as Janna Alfred is the Director of Retail Operations and has operational 

responsibility for all three of these Districts.  There is a large degree of commonality at the 

District level, as there are just two District Leaders supervising these three Districts, Todd 

Grasser for District A3C, and Bill Halley for Districts A3E and A3F. 

Payless submits that the number of stores and employees which would be covered in 

this bargaining unit is not unwieldy as there are a total of only 55 non-union stores located in 

Districts A3C, A3E, and A3F – interestingly, the identical number of stores which the Union 

believed should be covered in the current bargaining unit when it made its proposal to expand 

the scope of that unit.  There would be 244 employees covered in this bargaining unit 

alternative, which, although larger than the current bargaining unit of approximately 97 

employees, is a relatively small number when compared with the 21,000 individuals employed 

by Payless throughout the United States, the 11,000 individuals it employs in Zone A, and the 

                                                
9 The Regional Director could simply dismiss the petition in this case if he finds a single store unit to be 
inappropriate without making an alternative unit determination since the Union has stated that it does not 
desire to proceed to an election in any alternative unit (Tr. 151-152). 
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1,300 store associates it employs in Region A3.  This number also is about the same as the 

number of employees which would have been employed in the bargaining  unit requested by the 

Union during negotiations (all full-time and part-time store associates in 55 stores), and is not 

that much greater than the number of employees who were once employed in the existing 

bargaining unit (i.e., all full-time and part-time store associates in 36 stores). 

2. Districts A3E and A3F. 

The employees in this alternative unit share common supervision as there currently is 

one District Leader overseeing both of these Districts.  This bargaining unit would be comprised 

of just 28 stores and all the stores would be located in the same two Districts in which the 24 

stores in the existing bargaining unit are located.  The number of stores in this bargaining unit 

would be less than the 36 stores which were once in the bargaining unit and significantly less 

than the 55 stores once proposed by the Union as an appropriate bargaining unit.  There would 

be only 130 full-time and part-time store associates in this bargaining unit, which is not that 

much greater than the 97 store associates currently in the existing bargaining unit. 

3. Districts A3C and A3E. 

Although this bargaining unit would encompass two districts, so does the existing 

bargaining unit.  This alternative would be geographically cohesive as it essentially would 

encompass the entire State of Missouri (except for two stores located just over the Arkansas 

border and one store located just over the Kansas boarder).  This unit would basically 

encompass the same bargaining unit proposed by the Union during negotiations.  There would 

be 35 stores and 152 store associates included in this bargaining unit alternative. 

IV. CONCLUSION. 

Payless respectfully submits that a decision finding that the Rolla store is an appropriate 

unit for bargaining would be in complete derogation of established Board precedent.  The only 

conceivable factor supporting such a conclusion is that the Rolla store is located some distance 

away from other Payless stores, and, as a result, there understandably is a lack of employee 
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interchange relating to the Rolla store.  However, there is no evidence indicating that this 

distinguishes the Rolla store from any other Payless store, and this isolated fact is more than 

made up by the overwhelming community of interest which the Rolla store associates share with 

other Payless associates in regard to their qualifications, skills, job duties, working conditions, 

employment policies, operational procedures, wages and benefits.  When that uniformity is 

coupled with the complete lack of individual store autonomy and commonality of supervision at 

the District level which are present here, established Board precedent requires the rejection of 

the single store unit petitioned for in this case. 

This case is even more compelling than the Board precedent discussed above because 

there also is a long history of multi-store bargaining between Payless and the Union which 

encompasses 24 (and as high as 36) stores in two of Payless’ Districts.  Accordingly, a 

determination in favor of a single store unit would be wholly contrary to long-established 

bargaining practice with the same Union which is the petitioner here. 

A ruling in favor of a single store unit also would be impractical, particularly given the 

highly centralized nature of Payless’ operations, the complete lack of local store autonomy, and 

the high turnover rate of store associates and store leaders.  The bargaining unit requested by 

the petition covers just five employees out of 244 unrepresented employees in Districts A3C, 

A3E, and A3F, 152 unrepresented employees in Districts A3C and A3E, and 130 unrepresented 

employees in Districts A3E and A3F.  Particularly in view of the high amount of turnover among 

store associates, it hardly leads to stability in a bargaining relationship or to economy in the 

utilization of resources to force bargaining for just five employees. 
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Based on the foregoing, Payless respectfully submits that a single store unit should be 

rejected, and, given the Union’s refusal to proceed to an election in an alternative unit, its 

petition should be dismissed. 

 Respectfully submitted, 
 
 
 /s/ David E. Schreiner     
 David E. Schreiner 
 Fisher & Phillips, LLP 
 9150 South Hills Blvd., Suite 300 
 Cleveland, OH  44147 
 (440) 838-8800 – Telephone 
 (440) 838-8805 – Telecopier 
 dschreiner@laborlawyers.com 
 
 Attorney for Employer, Payless ShoeSource, Inc. 
  

mailto:dschreiner@laborlawyers.com�
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CERTIFICATE OF SERVICE 

This is to certify that a true copy of the foregoing Brief of Employer was forwarded, via 

regular United States Mail, postage prepaid, this 11th day of September, 2012 to: 

Janine M. Martin, Esq. 
Hammond and Shinners, P.C.  
7730 Carondelet, Suite 200 

St. Louis (Clayton), Missouri  63105 
 
 
 
      /s/ David E. Schreiner      
      David E. Schreiner 
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