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On April 11, 2012, Administrative Law Judge Gregory 
Z. Meyerson issued the attached decision.  The Respon-
dent and the Union each filed exceptions and a support-
ing brief.  The Respondent and the Acting General Coun-
sel each filed an answering brief. 

The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel.  

The Board has considered the decision and the record 
in light of the exceptions and briefs and has decided to 
affirm the judge’s rulings, findings,11 and conclusions2

                                                          
1 The Respondent has excepted to some of the judge’s credibility 

findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect. 
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have carefully examined the record and find no 
basis for reversing the findings.

No exceptions were filed to the judge’s findings that the Respondent 
violated Sec. 8(a)(5) and (1) by unilaterally changing the work schedule 
for echo technicians and did not violate Sec. 8(a)(5) and (1) by unilat-
erally prohibiting employees from wearing union stickers.

2 We agree with the judge that the Respondent did not violate Sec. 
8(a)(3) and (1) by disciplining employee Juan Michael Torres.  We 
clarify, however, that Wright Line, 251 NLRB 1083 (1980), enfd. 662 
F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982), does not 
require the Acting General Counsel to prove, as a fourth element of his 
initial burden, a link or nexus between the protected activity and the 
adverse employment action.  See Mesker Door, Inc., 357 NLRB No. 
59, slip op. at 2 fn. 5 (2011). We note that the Board recently held that 
the Respondent violated Sec. 8(a)(1) by maintaining an unlawful rule 
limiting off-duty employees’ access to the hospital’s premises. Sodexo
America LLC, 358 NLRB No. 79 (2012) (motion for reconsideration 
pending). Even assuming that violation would be sufficient to establish 
antiunion animus with respect to Torres’ suspension in the present case,
we agree with the judge that the Respondent met its Wright Line burden
to prove that it would have disciplined Torres regardless of his union 
activity. Member Hayes dissented in Sodexo from finding the no-access 
rule to be unlawful, but he agrees that the majority’s finding of a viola-
tion there does not support reversal in this case of the judge’s finding 
that the Respondent lawfully disciplined Torres.

We also agree with the judge that the Respondent violated Sec. 
8(a)(5) and (1) by unilaterally changing the on-call schedule from man-
datory to voluntary.  In doing so, we reject the Respondent’s argument 
that it was privileged to make the change based on sec. 11,F,7 of the 
collective-bargaining agreement.  That section requires, inter alia, that 

and to adopt the recommended Order as modified and set 
forth in full below.3

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as 
modified and set forth in full below and orders that the 
Respondent, USC University Hospital, Los Angeles, 
California, its officers, agents, successors, and assigns, 
shall 

1. Cease and desist from
(a) Making unilateral changes to employees’ terms and 

conditions of employment by eliminating the extra shift 
bonuses paid to the pulmonary function technicians and 
the OR gas lab technician who were called back to work 
from the on-call schedule.

(b) Making unilateral changes to employees’ terms and 
conditions of employment by eliminating the mandatory 
OR blood gas lab on-call schedule for the pulmonary 
function technicians and the OR gas lab technician.

(c) Making unilateral changes to employees’ terms and 
conditions of  employment by changing the schedule for 
                                                                                            
the Respondent give the Union 30 days’ written notice before imple-
menting a schedule change.  We need not decide whether sec. 11,F,7 is 
a clear and unmistakable waiver of the Union’s right to bargain over the 
change at issue here, however, because the Respondent failed to com-
ply with the 30-day notice requirement.  The Respondent sent a letter to 
the Union on January 11, 2011, stating that it intended to discontinue 
the mandatory on-call schedule.  The judge found that the Respondent 
implemented the change around February 1, 2011—fewer than 30 days 
later—and there are no exceptions to that finding.  

3 We amend the judge’s remedy by deleting reference to the Re-
spondent discriminating against employees through its unlawful unilat-
eral changes.  The judge found no evidence of discrimination in these 
changes.  We further amend the judge’s remedy to provide that backpay 
for any loss of earnings and other benefits suffered by unit employees 
as a result of the Respondent’s unlawful unilateral changes shall be 
computed in accordance with Ogle Protection Service, 183 NLRB 682 
(1970), enfd. 444 F.2d 502 (6th Cir. 1971), rather than with F. W. 
Woolworth Co., 90 NLRB 289 (1950).  The Ogle Protection formula 
applies where, as here, the Board is remedying “a violation of the Act 
which does not involve cessation of employment status or interim earn-
ings that would in the course of time reduce backpay.” Ogle Protection 
Service, supra at 683.  See also Pepsi America, Inc., 339 NLRB 986, 
986 fn. 2 (2003).   

We shall modify the judge’s recommended Order to conform to the 
violations found and to the Board’s standard remedial language.  We 
shall substitute a new notice to conform to the Order as modified.  
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the echo technicians from a 3-day-per-week, 12-hour-
per-day schedule to a 5-day-per-week, 8-hour-per-day 
schedule.

(d) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative actions necessary to 
effectuate the policies of the Act.

(a) At the request of the Union, rescind the unilateral 
change made to employees’ terms and conditions of em-
ployment implemented in October 2010, which elimi-
nated the extra shift bonuses paid to the pulmonary func-
tion technicians and the OR gas lab technician who were 
called back to work from the on-call schedule.

(b) At the request of the Union, rescind the unilateral 
change made to employees’ terms and conditions of em-
ployment implemented on or about February 1, 2011, 
which eliminated the mandatory OR blood gas lab on-
call schedule for the pulmonary function technicians and 
the OR gas lab technician.

(c) At the request of the Union, rescind the unilateral 
change made to employees’ terms and conditions of em-
ployment implemented on or about January 2, 2011, 
which changed the schedule for the echo technicians 
from a 3-day-per-week, 12-hour-per day schedule to a 5-
day-per-week, 8-hour-per-day schedule.

(d) Before implementing any changes in wages, hours, 
or other terms and conditions of employment of unit em-
ployees, notify and on request, bargain with the Union as 
the exclusive collective-bargaining representative of em-
ployees in the following bargaining unit:

Included: All full-time, regular part-time and per diem 
service, maintenance, technical and skilled mainte-
nance employees employed by the Employer at its fa-
cility located at 1500 San Pablo Street, Los Angeles, 
California. 

Excluded: All other employees, managers, supervisors, 
confidential employees, guards, physicians, residents, 
central business office employees (whether facility-
based or not) who are solely engaged in qualifying or 
collection activities, employees of outside registries and 
other agencies supplying labor to the Employer and al-
ready represented employees.

(e) Make whole all affected unit employees for any 
loss of earnings and other benefits suffered by them as a 
result of the unlawful unilateral changes, in the manner 
set forth in the remedy section of the judge’s decision as 
amended in this decision.

(f) Preserve and, within 14 days of a request, or such 
additional time as the Regional Director may allow for 
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel re-
cords and reports, and all other records, including an 
electronic copy of such records if stored in electronic 
form, necessary to analyze the amount of backpay due 
under the terms of this Order.

(g) Within 14 days after service by the Region, post at 
its hospital facility in Los Angeles, California, copies of 
the attached notice marked “Appendix.”4  Copies of the 
notice, on forms provided by the Regional Director for 
Region 21, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Respon-
dent and maintained for 60 consecutive days in con-
spicuous places, including all places where notices to 
employees are customarily posted.  In addition to physi-
cal posting of paper notices, notices shall be distributed 
electronically, such as by email, posting on an intranet or 
internet site, and/or other electronic means, if the Re-
spondent customarily communicates with its employees 
by such means.5  Reasonable steps shall be taken by the 
Respondent to ensure that the notices are not altered, 
defaced, or covered by any other material.  In the event 
that, during the pendency of these proceedings, the Re-
spondent has gone out of business or closed the facility 
involved in these proceedings, the Respondent shall du-
plicate and mail, at its own expense, a copy of the notice 
to all current employees and former employees employed 
by the Respondent at any time since October 2010.

(h) Within 21 days after service by the Region, file 
with the Regional Director a sworn certification of a re-
sponsible official on a  form provided by the Region at
                                                          

4 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

5 For the reasons stated in his dissenting opinion in J. Picini Floor-
ing, 356 NLRB No. 9 (2010), Member Hayes would not require elec-
tronic distribution of the notice.
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testing to the steps that the Respondent has taken to 
comply.
   Dated, Washington, D.C.   September 17, 2012

______________________________________
Mark Gaston Pearce,              Chairman

______________________________________
Brian E. Hayes,  Member

______________________________________
Richard F. Griffin, Jr.,    Member

(SEAL)            NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf
Act together with other employees for your bene-

fit and protection
Choose not to engage in any of these protected 

activities.

WE WILL NOT make unilateral changes to your terms 
and conditions of employment by eliminating the extra 
shift bonuses paid to the pulmonary function technicians 
and the OR gas lab technician who were called back to 
work from the on-call schedule.

WE WILL NOT make unilateral changes to your terms 
and conditions of employment by eliminating the manda-
tory OR blood gas lab on-call schedule for the pulmo-
nary function technicians and the OR gas lab technician.

WE WILL NOT make unilateral changes to your terms 
and conditions of employment by changing the schedule 
for the echo technicians from a 3-day-per-week, 12-hour-
per-day schedule to a 5-day-per-week, 8-hour-per-day 
schedule.

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
guaranteed you by Section 7 of the Act.

WE WILL, at the request of the Union, rescind the uni-
lateral change made to your terms and conditions of em-
ployment implemented in October 2010, which elimi-
nated the extra shift bonuses paid to the pulmonary func-
tion technicians and the OR gas lab technician who were 
called back to work from the on-call schedule.

WE WILL, at the request of the Union, rescind the uni-
lateral change made to your terms and conditions of em-
ployment implemented on or about February 1, 2011, 
which eliminated the mandatory OR blood gas lab on-
call schedule for the pulmonary function technicians and 
the OR gas lab technician.

WE WILL, at the request of the Union, rescind the uni-
lateral change made to your terms and conditions of em-
ployment implemented on or about January 2, 2011, 
which changed the schedule for the echo technicians 
from a 3-day-per-week, 12-hour-per-day schedule to a 5-
day-per-week, 8-hour-per-day schedule.

WE WILL, before implementing any changes in your 
wages, hours, or other terms and conditions of employ-
ment, notify and on request, bargain with the Union as 
your exclusive collective-bargaining representative in the 
following bargaining unit:

Included: All full-time, regular part-time and per diem 
service, maintenance, technical and skilled mainte-
nance employees employed by us at our facility located 
at 1500 San Pablo Street, Los Angeles, California. 

Excluded: All other employees, managers, supervisors, 
confidential employees, guards, physicians, residents, 
central business office employees (whether facility-
based or not) who are solely engaged in qualifying or 
collection activities, employees of outside registries and 
other agencies supplying labor to the Employer and al-
ready represented employees.

WE WILL make you whole for any loss of earnings and 
other benefits suffered by you as a result of our unlawful 
unilateral changes.  

USC UNIVERSITY HOSPITAL
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Jean C. Libby, Esq. and Lindsay R. Parker, Esq., for the Acting 
General Counsel.

Linda Van Winkle Deacon, Esq. and Lester F. Aponte, Esq., of
Los Angeles, California, for the Respondent.

DECISION

STATEMENT OF THE CASE

GREGORY Z. MEYERSON, Administrative Law Judge.  Pursu-
ant to notice, I heard this case in Los Angeles, California, on 
October 24–28 and December 6, 2011.  This case was tried 
following the issuance of an order consolidating cases, consoli-
dated amended complaint and amended notice of hearing (the 
complaint) by the Acting Regional Director for Region 21 of 
the National Labor Relations Board (the Board) on July 29, 
2011.  The complaint was based on a number of unfair labor 
practice charges, as captioned above, filed by the National Un-
ion of Healthcare Workers (the Union, the NUHW, or the 
Charging Party).2  It alleges that USC University Hospital (the 
Respondent, the Employer, or the Hospital) violated Sections 
8(a)(1), (3), and (5) of the National Labor Relations Act (the 
Act).  The Respondent filed a timely answer to the complaint 
denying the commission of the alleged unfair labor practices. 

Counsel for the Acting General Counsel and counsel for the 
Respondent appeared at the hearing, and I provided them with 
the full opportunity to participate, to introduce relevant evi-
dence, to examine and cross-examine witnesses, and to argue 
orally and file briefs.  Based on the record, my consideration of 
the briefs filed by counsel for the Acting General Counsel and 
counsel for the Respondent, and my observation of the de-
meanor of the witnesses,3 I now make the following 

FINDINGS OF FACT 

I. JURISDICTION

The complaint alleges, the answer admits, and I find that 
since April 1, 2009, the Respondent, a California corporation,
with a hospital facility (the facility) located at 1500 San Pablo 
Street, Los Angeles, California, has been engaged in business 
as an acute-care hospital.  Further, I find that during the 12-
month period ending March 16, 2011, the Respondent, in con-
ducting its business operations as just described, derived gross 
revenues in excess of $250,000; and during the same period of 
time, also purchased and received at its hospital facility goods 
valued in excess of $50,000 directly from points outside the 
State of California.

Accordingly, I conclude that the Respondent is now, and at 
all times material, has been, an employer engaged in commerce 
within the meaning of Section 2(2), (6), and (7) of the Act.
                                                          

2 GC Exhs. 1(a) through (ap), the “Formal Papers,” establish the fil-
ing and service of the enumerated charges as alleged in the complaint.

3 The credibility resolutions made in this decision are based on a re-
view of the testimonial record and exhibits, with consideration given 
for reasonable probability and the demeanor of the witnesses. See 
NLRB v. Walton Mfg. Co., 369 U.S. 404, 408 (1962).  Where witnesses 
have testified in contradiction to the findings herein, I have discredited 
their testimony, as either being in conflict with credited documentary or 
testimonial evidence, or because it was inherently incredible and un-
worthy of belief.  

II. LABOR ORGANIZATIONS

The complaint alleges, the answer admits, and I find that at 
all times material, the Union has been a labor organization 
within the meaning of Section 2(5) of the Act.

The complaint alleges, the answer admits, and I find that at 
all times material, Service Employees International Union, 
United Healthcare Workers-West (SEIU) has been a labor or-
ganization within the meaning of Section 2(5) of the Act.  

III. ALLEGED UNFAIR LABOR PRACTICES

A. Background Facts

The Respondent is a general acute-care hospital.  It pur-
chased the facility from Tenet Healthcare Corporation (Tenet) 
on about April 1, 2009.  At that time, there was in effect a col-
lective-bargaining agreement between Tenet and the Service 
Employees International Union, United Healthcare Workers-
West (SEIU) with respect to a unit (the unit) of service, main-
tenance, and technical employees.  The unit was previously 
found by the Board to constitute a unit appropriate for the pur-
poses of collective bargaining within the meaning of Section 
9(b) of the Act.4  The collective-bargaining agreement in effect 
at the time of the purchase was, by its terms, effective from 
January 1, 2007, to March 31, 2011.  (GC Exh. 4.)

The Respondent agreed to recognize the SEIU as the exclu-
sive bargaining representative of the employees in the unit and 
to adopt the terms of the collective-bargaining agreement be-
tween Tenet and the SEIU, to the extent that such terms were 
not unique to Tenet.  Subsequently, the SEIU disclaimed inter-
est in representing the employees in the unit, and as of June 17, 
2010, the National Union of Healthcare Workers (NUHW)
became the certified bargaining representative of the employees 
in the unit.  It is undisputed that since that date, based on Sec-
tion 9(a) of the Act, the NUHW has been the exclusive collec-
tive-bargaining representative of the employees in the unit.  
There are approximately 600 employees in the unit.  Negotia-
tions between the NUHW and the Respondent for a successor 
collective-bargaining agreement began in August 2010, but to 
date have not resulted in a new agreement. 

B. The Dispute  

The complaint alleges five separate and fairly distinct areas 
where the Acting General Counsel contends that the Respon-
dent’s conduct has violated the Act.  Area one involves the 
pulmonary function technicians (the PFTs), who are a special-
ized group of respiratory therapists employed by the Respon-
dent to work in a specific laboratory performing pulmonary 
function tests.  The PFTs perform blood gas studies on patients 
prior to the performance of emergency procedures in the oper-
ating room.  Paragraphs 10, 11, 18, and 19 of the complaint 
                                                          

4 This unit includes: All full time, regular part-time and per diem 
service, maintenance, technical and skilled maintenance employees 
employed by the Hospital at its facility located at 1500 San Pablo 
Street, Los Angeles, California; excluding all other employees, guards, 
physicians, residents, central business office employees (whether facil-
ity-based or not) who are solely engaged in qualifying or collection 
activities, employees of outside registries and other agencies supplying 
labor to the Hospital and already-represented employees.  
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allege that the Respondent violated the Act by unilaterally 
changing the method by which the PFTs were customarily paid 
for “on-call” and “extra shift bonus” work.  The Respondent 
denies that it changed any contractual or past practice for pay-
ments to the PFTs, and contends that this dispute over pay was 
simply the result of one supervisor mistakenly authorizing ex-
cessive payments for a small number of employees who work 
in the pulmonary services department.  Further, paragraphs 12, 
13, 18, and 19 of the complaint allege that the Respondent vio-
lated the Act by unilaterally eliminating the mandatory blood 
gas lab on-call schedule.  However, the Respondent denies that 
its action constituted an unlawful unilateral change, and con-
tends that its action was necessitated by the PFTs’ refusal to 
work a mandatory blood gas lab on-call schedule.

The second area of dispute involves the echo technicians 
who work in the cardiology department and take ultrasound 
images of the patients’ hearts.  Paragraphs 14, 18, and 19 of the 
complaint allege that the Respondent unilaterally changed the 
work schedule of the echo technicians from a 3-day, 12-hour 
schedule to a 5-day, 8-hour schedule.  The Respondent ac-
knowledges making the change, but contends that it did so law-
fully, as it had the authority to make the change under the terms 
of the parties’ collective-bargaining agreement.  

The parties third area of dispute is reflected in paragraph 15 
of the complaint, as amended by General Counsel’s Exhibit 2, 
and paragraphs 18 and 19 where the Acting General Counsel 
alleges that the Respondent unilaterally discontinued its 7-
minute grace period policy for employees in the respiratory, 
EVS, and pulmonary services/laboratory separtments.  Further, 
the Acting General Counsel contends that following the Re-
spondent’s unlawful unilateral change, it issued discipline to 
three employees for being late to work, even though they ar-
rived for their work shifts within the 7-minute grace period.  
The Respondent denies that any such grace period policy ex-
isted, and it contends that the employees in question were prop-
erly disciplined for arriving late for work.  

Paragraphs 16, 18, 19, and 21 of the complaint involve the 
fourth area of dispute.  The Acting General Counsel alleges in 
these paragraphs of the complaint that the Respondent’s policy 
had been to allow employees to wear union insignia while 
working in the Hospital, even in immediate patient care areas.  
However, the Acting General Counsel contends that the Re-
spondent unilaterally began instructing employees to remove a 
particular union sticker that read, “Respect Our Work Stop 
Union Busting! We Support William Hooper NUHW.”  While 
the Respondent admits instructing one employee to remove the 
sticker in question, it justifies this action as a legitimate excep-
tion to its general policy since the sticker in question contained 
inflammatory content, which when worn in patient care areas 
had the potential to upset those patients who observed it.

Finally, the fifth area of dispute involves the disciplining of 
employee Juan Michael Torres.  It is alleged in paragraphs 17
and 20 of the complaint that the Respondent issued warnings to 
Torres and ultimately suspended him for 24 hours because of 
his union and protected concerted activities.  The Respondent 
denies that Torres’ protected conduct had anything to do with 
his discipline and suspension.  Rather, the Respondent contends 
that Torres was disciplined and suspended because he was re-

peatedly absent from work without an approved excuse and 
because of tardiness. 

IV. ANALYSIS AND CONCLUSIONS

A. The Extra Shift Bonus and On-Call Issue

Preliminary, I will note that what has been referred to in the 
complaint, during the trial, and in the parties’ posthearing briefs 
as the “extra shift bonus” and/or the “on-call” issue is very 
confusing.  The various witnesses who testified, both employ-
ees and managers, had considerable difficulty explaining these 
terms as found in the collective-bargaining agreement and as 
utilized through past practice.  Also, I found it difficult to un-
derstand counsel for the Acting General Counsel’s theory of the 
case as alleged in complaint paragraphs 10 through 13, those 
paragraphs of the complaint involving the extra shift bonus and 
on-call issue.  In retrospect, for the most part, this confusion is 
the result of the evidence of record not entirely supporting the 
allegations and terminology as set forth in the complaint.  In an 
effort to try and clarify the language in the complaint and con-
form it to the testimony of various witnesses, as the trial ended, 
counsel for the Acting General Counsel moved to amend those 
paragraphs of the complaint dealing with the extra shift bonus 
and on-call issue.  However, counsel for the Respondent 
strongly objected to the proposed amendment being offered 
literally as the trial concluded, indicating that it would preju-
dice the Respondent, whose defense had been based on the 
existing language in the complaint.  In view of the potentially 
serious due process issue, I sustained the objection, and denied 
counsel for the Acting General Counsel’s motion to amend the 
complaint as proposed.  Therefore, I am left to address these 
issues as set forth in the complaint.  

The Hospital’s respiratory therapy department and pulmo-
nary diagnostic services department are overseen by Director of 
Respiratory Therapy and Pulmonary Diagnostic Services 
George Sarkissian.  Although Sarkissian oversees both of these 
departments, each of the departments is directly supervised by 
separate managers.  The respiratory therapy department is di-
rectly managed by Department Manager of Respiratory Ser-
vices Tracy O’Connell and the pulmonary diagnostic services 
department is directly managed by Susan Farr.  It should be 
noted that during the trial, counsel for the Respondent had indi-
cated her intention of calling Farr to testify.  However, late in 
the trial counsel indicated that Farr would not be appearing.  
Counsel produced a letter, not offered into evidence, from a 
person purporting to be Farr’s doctor, indicating that because of 
certain health concerns, he had advised Farr not to testify, as 
the stress of doing so might be detrimental to her health. 

There are four pulmonary function therapists (PFTs)5 em-
ployed at the Hospital and one OR blood gas technician.  Basil 
Nasir is the only OR blood gas technician employed at the 
Hospital.  The pulmonary function therapists and the OR blood 
gas technician are all part of the pulmonary diagnostic services 
department.  The pulmonary diagnostic services employees are 
a specially trained group of respiratory therapists that unlike the 
other respiratory therapists are stationed in the pulmonary lab 
                                                          

5 These therapists include: Darren May, Roxanna Medrano, Ruben 
Duran, and Chris Bogg (who recently replaced therapist Lisa Rogers).



DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD6

and the operating room and perform specialized diagnostic 
tests.  While the respiratory therapy department operates 24 
hours a day, 365 days a year, the pulmonary diagnostic services 
department is only open Monday through Friday from ap-
proximately 7 a.m. to 7:30 p.m.  The respiratory therapy de-
partment is much larger than the pulmonary diagnostic services 
department, in that it employs approximately 93 respiratory 
therapists.  

The pulmonary function technicians perform a variety of 
tests to help evaluate a patient’s lung function, tests that doctors 
then use to diagnose diseases.  Because there is often a need for 
emergency surgeries and procedures to be performed in the 
operating room around the clock, since at least 2004 or 2005, 
the Hospital had utilized an “on-call” schedule to cover the 
needs of the blood gas lab.  The pulmonary function technicians 
and OR blood gas technician were placed on the “on-call 
schedule” by Pulmonary Diagnostic Services Manager Farr in 
order to cover the blood gas lab’s needs in the OR in the eve-
nings and on the weekends, when the pulmonary function tech-
nicians were not regularly assigned to work.  Farr would post 
monthly schedules 2 weeks in advance of the month that 
needed coverage and the pulmonary function technicians and 
OR blood gas technician would be assigned to be on call one 
evening per week and one weekend per month.  Weekend cov-
erage was from 7 p.m. on Friday through 7 a.m. on Monday. 
(GC Exh. 48.)  Placement on this on-call schedule was manda-
tory.  The testimony of Basil Nasir, OR blood gas technician, 
and Darren May, pulmonary function technician, as to the use 
of the on-call schedule was unrebutted and is undisputed.  
However, the manner in which employees were paid for actu-
ally being called back to work from the on-call list is very 
much in dispute.   

Pursuant to the collective-bargaining agreement and past 
practice, the pulmonary diagnostic services employees were 
paid a rate of $5.75 per hour for simply being placed on the on-
call schedule, regardless of whether or not they were called into 
work.  (GC Exh. 4, pp. 56–57.)  Further, when pulmonary diag-
nostic services employees on the on-call schedule were needed 
to assist with a procedure in the operating room and were called 
into work for an evening or weekend shift, they would be paid 
at a rate of time-and-a-half of their base rate for the hours they 
were required to work.  (GC Exh. 4, pp. 56–57.)  Again, from 
the unrebutted testimony of the various witnesses and an ex-
amination of the contract, this is not in dispute.

However, what is very much in dispute is whether the pul-
monary diagnostic services employees were entitled to any 
additional payments.  According to the Acting General Coun-
sel’s posthearing brief, “[p]ursuant to Agreement, pulmonary 
diagnostic services employees are entitled to an extra shift bo-
nus of $125 when they have worked all the hours posted in 
their schedule and then work an additional 12-hour shift on top 
of his/her regular full time hours.  Any additional hours worked 
beyond the additional 12-hour extra shift would be pro-rated at 
a rate of approximately $10.42 per hour ($125.00 divided by 12 
hours).”  In support of this position, counsel for the Acting 
General Counsel cites to the contract, page 52 (GC Exh. 4), and 
the testimony of employee Darren May.  In any event, I find the 
Acting General Counsel’s contention very difficult to follow. 

Counsel for the Acting General Counsel acknowledges that 
the contract, under the heading “Extra Shift Bonus,” page 52 
(GC Exh. 4), actually says that the bonus will be paid to unit 
employees “when they sign up to work an extra shit(s).”  How-
ever, based on the testimony of a number of pulmonary func-
tion technicians including Darren May and OR blood gas tech-
nician Basil Nasir, the Acting General Counsel contends in her 
posthearing brief that Manager Susan Farr had a “past practice” 
since 2004 or 2005 of paying the extra shift bonus to the pul-
monary diagnostic employees “when they were called into the 
Hospital from the mandatory on call OR blood gas lab sched-
ule in order to work an evening or weekend shift.” (Emphasis 
added by me.)  Thus, counsel contents that despite the language 
of the contract, which plainly states that employees must sign 
up to work an extra shit in order to be paid the bonus for work-
ing that shift, that based on “past practice” pulmonary function 
technicians were paid the bonus for working the extra shift 
when called to work that shift from the mandatory on-call 
schedule, which was nonvoluntary.  Counsel seems to be claim-
ing that a bonus designed to be paid to employees who volun-
tarily agreed to work an extra shift was expanded by Susan Farr 
to include the payment of the bonus to pulmonary function 
technicians who had been required to sign the mandatory on-
call schedule from which they were called in to work the extra 
shift.  Of course, the Respondent disagrees, arguing that any 
such payments authorized by Farr were simply an overpayment 
to the employees and a mistake.  

The Respondent’s chief human resources officer, Matthew 
McElrath, testified that in August 2010, the Hospital’s time-
keeping and payroll system, known as “Kronos,” underwent a 
major upgrade, which became operational around October 1, 
2010.  Following that upgrade, Susan Farr had difficulty pro-
gramming her old timekeeping system into the new Kronos 
system.  After an investigation, it was determined that the prob-
lem was created when Farr attempted to pay the extra shift 
bonuses specifically for pulmonary function technicians who 
had been on the mandatory on-call schedule and who had been 
called back to work in the OR blood gas lab.  McElrath testified 
that after he became apprised of the problem, he directed Hu-
man Resource Manager Eva Herberger to correct the situation 
by directing Farr to comply with the contract, and to not pay the 
PFTs the extra shift bonus, for which they were not contractu-
ally entitled, after being called back to work from the manda-
tory on-call schedule. 

George Sarkissian, administrative director respiratory and 
pulmonary diagnostic services, testified that it was always his 
understanding that the contract provided for an extra shift bo-
nus to be paid only for those employees who volunteered to 
work extra shifts, in order to encourage them to do so.  It was 
his understanding that the extra shift bonus was not intended to 
pay employees who were on the mandatory on-call list and 
were called back to work an extra shift.  Such employees were 
paid an on-call fee ($5.75 per hour while on call for PFTs), and 
then, if called back to work, were paid at overtime rates for any 
extra shifts.  According to Sarkissian, there were only four to 
five employees in the entire respiratory and pulmonary diag-
nostic departments who had inadvertently been receiving this 
extra shift bonus when called back to work from the mandatory 
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on-call schedule.  Those were the PFTs, including the OR 
blood gas technician, supervised by Farr.  As noted earlier, 
there were a total of 93 respiratory therapists employed in the 
two departments overseen by Sarkissian. 

On around October 1, 2010, the PFTs who worked extra 
shifts off of the mandatory on-call schedule began to receive 
their paychecks and observed that they were no longer receiv-
ing the $125-extra shift bonus.  Of course, they still received 
the $5.75 per hour while on call, and then, if called back to 
work, received overtime rates for any extra shifts they worked.  
PFT Darren May testified that he complained to Susan Farr 
who told him that she had been making a mistake by paying the 
PFTs the extra shift bonus on the hours employees were called 
back into work from the mandatory blood gas lab on-call 
schedule.  Basil Nasir also complained to Farr, who similarly 
told him that the PFTs would not be receiving the extra shift 
bonus as they had in the past because she had been making a 
mistake in paying them the bonus and had been coding it incor-
rectly. 

May contacted Union Field Representative Antonio Orea and 
complained about not being paid the extra shift bonus.  This 
was apparently the first notice that the Union received regard-
ing the PFTs not receiving this pay.  On October 12, 2010, Orea 
sent a letter to Human Resources Manager Herberger regarding 
the elimination of the extra shift bonus for callback hours 
worked and other issues.  This letter read in relevant part as 
follows: “It has come to my attention that [the Hospital] has 
implemented the following changes without notifying the Un-
ion. . . .  You are now refusing to pay the extra shift bonus to 
the PFT Department which has been paid for many years . . . all 
the above changes are unilateral changes.  The Union was never 
notified about these changes.  The Union demands that you 
cease and desist from implementing these changes immediately 
until the Union has had a chance to meet with you to negotiate 
over these changes.  Please call me to set up a time to meet.  
We are prepared to meet on any day and time that works for 
you.”  (GC Exh. 54.)

Orea testified that he met with the Respondent’s counsel, 
Linda Deacon, on October 22, 2010, to discuss the elimination 
of the extra shift bonus and other issues.  He complained to 
Deacon that the elimination of the extra shift bonus was a uni-
lateral change.  Allegedly, she told Orea that the way in which 
the extra shift bonus had been paid for callback hours worked at 
the OR blood gas lab from the on-call schedule had been a 
mistake.  Orea indicated that the parties needed to resolve this 
matter, and Deacon agreed to look into the issue further.  
Orea’s testimony went unrebutted as Deacon, who functioned 
as counsel for the Respondent in this proceeding, did not tes-
tify.  In early November 2010, Sophia Mendoza replaced Orea 
as union field representative.  She learned about the extra shift 
bonus issues when the PFTs complained to her.  As a result, on 
November 11, 2010, the Union filed a grievance over the 
elimination of the extra shift bonus.  (GC Exh. 28.)  

Regarding the contractual language, I agree with the analysis 
set forth in counsel for the Respondent’s posthearing brief.  As 
counsel points out preliminarily, the “extra shift bonus,” and 
the “on-call/callback” provisions are completely different and 
mutually exclusive concepts under the Tenet-SEIU contact 

adopted by the Hospital and the NUHW.  Articles 13,C,2,a and 
b, of that contract provide for the payment of an “extra shift 
bonus” or (ESB) to bargaining unit employees working in 
specified job classifications “when they sign up to work” and 
actually “work all hours” in a posted extra shift or partial shift 
schedule.  (GC Exh. 4, p. 52.)  For respiratory care practitio-
ners, the ESB is $125.  (Id.)  As testified to by George Sarkis-
sian and Matthew McElrath, the ESB is designed to be an in-
centive for an employee to volunteer to work additional shifts 
in addition to the regular schedule.  It is payable only when an 
employee has voluntarily signed up for a posted, designated, 
scheduled shift.  By definition, it applies in situations where the 
need for additional hours was anticipated.  (Id.)  

According to McElrath, for an unplanned situation, an em-
ployee who is on “standby” or “on-call” status can be called in 
to work.  It is uncontested, as testified to by both PFTs and 
managers, that on-call status is assigned by management and 
the employee does not have the option to agree or decline to be 
assigned to on-call status or to agree or decline to come in to 
work when “called back.”  This is unlike an extra shift, which 
is voluntary.  Thus, an ESB does not apply to being called back, 
as a callback is unscheduled, unplanned, and mandatory.

On-call and callback pays are covered in article 13,G, of the 
contract.  It provides that “an employee who is assigned to 
stand-by/on-call status” will be paid for those hours at an 
hourly rate specified in the contact.  In the case of respiratory 
care practitioners, including PFTs and the OR blood gas tech, 
they are paid $5.75 for every hour they spend on “on-call 
status.”  (GC Exh. 4, pp. 56–57 and GC Exh. 48.)  Under article 
13,G,2, an employee who is on an assigned on-call status will 
be paid a premium rate of 1-1/2 times his/her base rate of pay if 
he/she is actually called in to work.  (GC Exh. 4, p. 57.)  An-
other difference between the on call/callback and the ESB un-
der the terms of the contract is that the mandatory on-call 
schedule provision contains a 2-hour minimum pay guarantee, 
when the employee on call is called back to work, but the ESB 
provision has no such minimum.  (GC Exh. 4, pp. 52 , 57.)

From the clear language in the contract, it appears that coun-
sel for the Respondent’s analysis is correct in that on-
call/callback pay and the ESB are mutually exclusive.  Article 
13,C,2,d provides that “an employee may not work an ESB 
shift and collect any other compensation . . . for the same day 
worked.”  (GC Exh. 4, p. 53.)  Article 13,G,1 provides that 
“[h]ours of standby/on-call will not be considered hours 
worked for purposes of paying differentials, overtime or any 
other form of premium pay under this Agreement.”  (GC Exh. 
4, p. 56.)  Article 11,N provides that there will be “no pyramid-
ing” of “premium payments for the same hours worked.”  (GC 
Exh. 4, p. 38.)  

Accordingly, I am of the view that under the terms of the 
parties’ collective-bargaining agreement, there was no contrac-
tual basis for PFTs who were called back to work from the 
mandatory on-call schedule to receive an extra shift bonus.  
However, the evidence shows that there was some past practice 
of Manager Susan Farr authorizing the payment of an extra 
shift bonus for called back employees from the mandatory on-
call schedule for the small group of four or five PFTs who 
worked under her direction.  From the undisputed testimony of 
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Matthew McElrath and George Sarkissian, it is clear that in the 
approximately 600 employee bargaining unit, no other employ-
ees received an extra shift bonus when called back to work 
from a mandatory stand by schedule, including all the other 
respiratory therapists who worked in the respiratory and pul-
monary diagnostic services department.  In fact, during her 
testimony at trial, Union Agent Sophia Mendoza admitted that 
she knew of no other hospital employees, besides the small 
group who worked under Farr’s supervision, who had been 
receiving an ESB when called back to work from the manda-
tory on-call schedule.  

It is the Respondent’s position that Susan Farr had errone-
ously paid the PFTs the ESB.  When that error was discovered, 
the Respondent ceased making such payments.  The Respon-
dent contends that doing so did not constitute a unilateral 
change in the PFTs’ terms and conditions of employment and 
that no bargaining with the Union was necessary, as under the 
terms of the contract such payments should not have been 
made.  On the other hand, counsel for the Acting General 
Counsel, in her posthearing brief, argues that the payment of 
the ESB to the PFTs, at least since the Respondent purchased 
the Hospital on April 1, 2009, established a past practice.  She 
contends that the Respondent violated the Act when it unilater-
ally discontinued making those payments.  It is, therefore, im-
portant for me to determine the extent of any such past practice.

In an effort to establish a past practice, counsel for the Act-
ing General Counsel offered the testimony of PFT Darren May 
and his payroll records for a period of time in April and Sep-
tember 2010.  (GC Exh. 49, 50.)  However, regarding his re-
ceipt of ESB payments, I found May’s testimony confusing and 
the payroll records unhelpful.  May’s testimony seemed incon-
sistent and was very difficult to follow.  He was uncertain as to 
payroll terminology such as “overtime,” “double time,” and 
“callback.”   In referring to his payroll records, May acknowl-
edged that the math shown on the records did not match his 
understanding of how he was paid.  At one point he acknowl-
edged that, “My math is something [sic] wrong.”  In fact, his 
testimony regarding the receipt of ESB payments was so con-
fusing that I commented about it on the record, with the stated 
hope that counsel for the Acting General Counsel would be 
able to clarify the issue in her posthearing brief.  However, no 
clarification was forthcoming.

On the other hand, in any effort to establish that there was no 
consistent past practice regarding the payment of ESB to PFTs 
called back to work from the on-call schedule, but, rather, only 
random, isolated, mistakes by Supervisor Farr, the Respondent 
offered into evidence “payroll registers” for the PFTs at issue.  
These reports are generated by the Respondent’s Kronos pay-
roll system, which reflect what hours the employee worked, 
how much he/she was paid in each pay category, the rate of pay 
at which different hours were paid, the total hours, and the total 
amounts paid in each category.  (R. Exh. 38–42.)  While I 
found these records also difficult to comprehend, it is at least 
apparent from the registers that PFT employees Darren May, 
Bail Nasir, Roxana Medrano, Lisa Rogers, and Ruben Duran 
did occasionally receive an extra shift bonus (ESB), which is 
reflected in the register as “DIFF B.”  However, beyond that I 
was unable to determine any pattern, rhyme, or reason for the 

payments.  It appeared from the registers that sometimes the 
ESB payments were being made, and at other times not so.  
Perhaps this is not surprising, as it is clear that the collective-
bargaining agreement did not provide for such payments.  If the 
payments were being occasionally made because of Farr’s error 
in approving them, it seems reasonable that sometimes the pay-
roll system approved the payment, and at other times did not do 
so.

It is apparent that the Respondent’s payroll system, covering 
approximately 600 employees in the unit, with many different 
salaries, bonuses, overtime pay, and many other variables is a 
highly complicated system.  As I have indicated, I found the 
payroll records of limited value in determining whether the 
PFTs received any sort of regular ESB for being called back to 
work.  Therefore, I am merely left with the testimony of the 
PFTs that they were regularly paid an ESB for this work.  Spe-
cifically, Darren May and Basil Nasir testified at length that 
over the course of their employment, they had regularly re-
ceived an ESB when they were called back to work from the 
on-call schedule.  While the confusing payroll records some-
what call into question the precise regularity with which they 
received ESB pay, I believe that they testified credibly.  De-
spite their confusion over the payroll records, I am convinced 
that to the best of their knowledge, they received this ESB pay, 
until it was discontinued by the Respondent around October 1, 
2010.  This does not mean that they always received the ESB 
payment for callback work, but that they received it often 
enough to believe that they were entitled to it.

The Respondent argues that the sporadic payment of the ESB 
to four or five PFTs due to a mistake by Supervisor Farr should 
not be considered a past practice where the contract provides 
otherwise, and the benefit has not be conferred on the other 
respiratory therapists in the respiratory and pulmonary diagnos-
tic services department, or, for that matter, on the other ap-
proximately 600 employees in the Hospital.  Counsel for the 
Respondent argues that the burden of proof to establish a past 
practice rests with the party seeking to establish that practice.  I 
agree that is where the burden lies, and while it is not entirely 
free from doubt, I believe that the Acting General Counsel has 
met that burden.  

Further, as I noted earlier, Farr did not testify.  It was repre-
sented by counsel for the Respondent that Farr’s doctor had 
advised her not to testify at this proceeding as it could prove 
stressful and exacerbate an existing medical condition.  I have 
no reason to doubt that representation by counsel, nor the letter 
counsel produced purportedly from Farr’s doctor.  Never-the-
less, I will draw an adverse inference from Farr’s failure to 
testify.  She remains a supervisor employed by the Hospital.  
One would reasonably assume that she would normally be a 
friendly witness for the Respondent.  Since she chose not to 
testify, I must conclude that had she done so, she would not 
have supported the Respondent’s position, but, rather, that of 
the PFTs and would have testified that on a regular basis they 
did receive an ESB for a callback to work from the on-call 
schedule.  International Automated Machines, 285 NLRB 
1122, 1122–1123 (1987), enfd. 861 F.2d (6th Cir. 1988).  

There is a line of Board cases standing for the proposition 
that even though an action may have been initiated through a 
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mistake, an employer’s regular and longstanding practices that 
are neither random nor intermittent become terms and condi-
tions of employment even when these practices are not required 
by a collective-bargaining agreement.  As such, these past prac-
tices cannot be changed without offering the unit employees’ 
collective-bargaining representative notice and an opportunity 
to bargain.   Sunoco, Inc., 349 NLRB 240, 244 (2007), citing: 
Granite City Steele Co., 167 NLRB 310, 315 (1967); Queen 
Mary Restaurant Corp. v. NLRB, 560 F.2d 403, 408 (9th Cir. 
1977); Exxon Shipping Co., 291 NLRB 489, 493 (1988); B & D 
Plastics, Inc., 302 NLRB 245 fn. 2 (1991); DMI Distribution of 
Delaware, Ohio, 334 NLRB 409, 411 (2001); See Garden 
Grove Hospital & Medical Center,, 357 NLRB No. 63 (2011) 
(employer due to clerical errors, allowed certain reserve sick 
leave benefits to accrue for employee for approximately 9 
months, now considered a past practice over which the em-
ployer must negotiate).  

As noted above, the Union filed a grievance over the Re-
spondent’s discontinuance of the ESB pay for the PFTs.  A 
grievance meeting was held over the grievance on December 9, 
2010.  In attendance at this meeting were Sophia Mendoza, 
Basil Nasir, PFT Lisa Rogers, and Eva Herberger.  The Union 
and the employees argued that the payment of the ESB was a 
past practice, and that the Union had not been notified prior to 
the Respondent unilaterally discontinuing the practice about 
October 1, 2010.  The Union then offered a proposal, which 
while not entire clear, apparently was to make the OR blood 
gas lab on-call schedule voluntary instead of mandatory, giving 
the PFTs the first right to sign up for open slots, and if the open 
slots were not filled by the PFTs, then the other respiratory 
therapists would be allowed to fill the open slots.

In early January 2011, Herberger had a brief phone conver-
sation with Mendoza, during which Herberger indicated that the 
Respondent was agreeing to the Union’s proposal to eliminate 
the pulmonary diagnostic services blood gas lab on-call sched-
ule.  Mendoza denied that the Union had made such a proposal, 
but time apparently did not permit her to explain further.  

Several days later, a meeting was held to discuss this matter 
with Mendoza, May, Nasir, Farr, and Herberger in attendance.  
According to Union Aagent Mendoza, the Union took the posi-
tion that if the Respondent was refusing to pay the ESB to em-
ployees for hours worked from the on-call schedule, then the 
Union was proposing that the on-call schedule be voluntary, 
rather then mandatory, allowing the PFTs the first right to vol-
untarily sign up on the on-call list, after which the other respira-
tory therapists would be allowed to fill any slots still open.  
Further, the Union was proposing that if an employee was then 
called back to work from the on-call list, that person would 
receive the ESB.  Mendoza testified that Herberger’s response 
was to reject the Union’s suggestion and to say that instead the 
Respondent intended to eliminate any OR on-call schedule for 
the pulmonary department.  Further, Herberger allegedly said 
that going forward the lead respiratory therapists and the clini-
cal coordinators in the respiratory department would be taking 
over the work in the OR blood gas lab.  Mendoza informed 
Herberger that such an action on the part of the Respondent 
would constitute a unilateral change.  

Herberger’s testimony is somewhat different.  She contends 
that as the PFTs were refusing, in the absence of ESB money, 
to continue with a mandatory on-call schedule for the OR lab, it 
was the Hospital’s decision to make the on-call schedule volun-
tary and available to all the respiratory therapists in the depart-
ment on a first come basis.  Beginning in February 2011, all the 
employees in the pulmonary function lab have been given the 
opportunity to sign up voluntarily for extra shifts.  The other 
respiratory therapists can also sign up for those extra shifts.  
Employees who work an extra shift from the voluntary on-call 
schedule are being paid an ESB.  However, the PFTs no longer 
have priority for the formerly mandatory, now voluntary, on-
call schedule. 

As noted above, I have concluded that there was a past prac-
tice at the Hospital of paying the PFTs an ESB when they were 
called back to work off of the mandatory on-call schedule.  
Therefore, the Respondent committed an unlawful unilateral 
change when about October 1, 2010, it eliminated that past 
practice without bargaining with the Union and ceased the ESB 
payments to the PFTs who were called back to work.  Further, I 
conclude that about February 1, 2011, the Respondent commit-
ted an unlawful unilateral change when it eliminated the OR 
blood gas lab mandatory on-call schedule for the PFTs, con-
verting it to a voluntary on-call schedule available to all respi-
ratory therapists, without first bargaining with the Union.

It is, of course, long, well established Board and court au-
thority that an employer violates Section 8(a)(5) and (1) of the 
Act if it makes a unilateral change in the wages, hours, working 
conditions, or other terms and conditions of employment of its 
employees without first giving a union representing a unit of 
employees notice and an opportunity to bargain.  See NLRB v. 
Katz, 369 U.S. 736, 743 (1962).  An employer’s unilateral 
change certainly constitutes an 8(a)(5) violation when numer-
ous bargaining unit employees are affected, and can even con-
stitute an 8(a)(5) violation when only one employee is affected 
by the change.  See, e.g., Carpenters Local 1031, 321 NLRB 
30, 32 (1996); Kentucky Fried Chicken, 341 NLRB 69, 84 
(2004) (employer committed a violation by changing the job 
duties of one single employee).  

Further, although the Union and the Hospital may have dis-
cussed the ESB and on-call issues, these discussions certainly 
did not rise to the level of negotiations.  Similarly, the notice 
given to the Union of the Hospital’s intention to discontinue 
payment of an ESB to PFTs who were called back to work 
from the on-call schedule and/or of the discontinuation of the 
mandatory on-call schedule were made as a fait accompli. 
Such notification did not constitute an offer or invitation to 
bargain.  To the contrary, it indicated an inflexible position 
from which bargaining would be futile.  S & I Transportation, 
Inc., 311 NLRB 1388, 1388 fn. 1 (1993) (finding a fait accom-
pli where employer’s testimony at hearing revealed employer’s 
fixed position to implement changes).

Accordingly, based on the above, I conclude that the Re-
spondent violated Section 8(a)(5) and (1) of the Act when it 
unilaterally eliminated the extra shift bonus for pulmonary
function technicians and eliminated the OR blood gas lab man-
datory on-call schedule for the pulmonary function technicians, 
as alleged in complaint paragraphs 10 through 13, 18, and 19.
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B. The Echo Technician Schedule

In paragraphs 14, 18, and 19 of the complaint, the Acting 
General Counsel alleges that the Respondent unilaterally and 
unlawfully changed the work shifts for the echo tech employees 
from 3-day, 12-hour shifts to 5-day, 8-hour shifts.  The echo 
technicians employed at the Hospital are responsible for taking 
ultrasound images of patients’ hearts in order to look for any 
abnormalities in the valves and fluids of the heart.

The collective-bargaining agreement between the parties 
provides a process for implementing schedule changes.  Article 
11, section F,7 states:  “Should the Employer determine that it 
is necessary to change/revise a schedule(s) for more than sixty 
(60) days . . . the Employer agrees to notify the union in writing 
no less than 30 days prior to the implementation date.  If the 
Union requests, the Employer will meet with the union steward 
and or union representative to make a reasonable attempt to 
review/revise the schedule so as to have the least impact on the 
fewest number of full-time and part-time staff possible. . . .”  
(GC Exh. 4, p. 32.)  

Cory Cordova, the former field representative for the SEIU 
at the hospital facility until May 2010, was called as a witness 
by the Respondent.  As noted earlier, it was the SEIU and Tenet 
that were the original parties to the collective-bargaining 
agreement, the terms of which agreement were subsequently 
adopted by the Respondent after it purchased the Hospital, and 
then adopted by the NUHW after that Union became the collec-
tive-bargaining representative of the employees in the unit.  
Cordova testified as to the practice in effect between Tenet and 
the SEIU and then between the Respondent and the SEIU dur-
ing the period of time that he was the field representative for 
the SEIU at the hospital facility.  According to Cordova, if 
there was going to be a schedule change, then the SEIU would 
get a call, an email, a letter, or employees would get notice of 
the change, and if the SEIU had a problem with the change, it 
could bring the issue up with the Hospital.  He clearly testified 
that if the conversation with the Hospital did not result in a 
resolution, the SEIU did not have the authority under the con-
tract to block the schedule change.  Further, he testified that 
while the SEIU could file a grievance under the terms of the 
contract for improper notice of the schedule change or over the 
change itself, ultimately the Hospital would prevail, as it had 
the contractual authority to implement a schedule change.  

According to Cordova, although the contract provided that 
the Hospital notify the SEIU in writing at least 30 days prior to 
the implementation of a schedule change, the practice had been 
for notice to be received “through may avenues.”  From his 
testimony it appears that such notice could also be received by 
the affected employees, who he characterized as “the Union.” 

From the testimony of various witnesses, it is undisputed that 
the echo techs work in conjunction with other team members in 
the cardiology department, including nurses, EKG techs, physi-
cians, and anesthesiologists.  After performing various echo-
cardiography tests, the echo techs log the patients’ information 
and upload the information on the computer.  Doctors then 
review the information, which may result in questions that need 
to be addressed by the technician who did the study.  It was the 
Respondent’s position that the 3-day, 12-hour shift worked by 
the echo techs did not always permit a physician who had ques-

tions about an echocardiography test to be able to direct those 
questions to the specific tech who had performed the test.  The 
undisputed witness testimony was that medical staff com-
plained that the echo tech coverage was inadequate to meet the 
needs of the patients, as the 3-day work schedule resulted in 
physicians not always being able to interface with those techs 
that they wanted to question about test results.  Further, there 
was testimony that physicians complained about the deteriora-
tion in the quality of the work performed by the techs when 
they were working late into the day during a 12-hour shift.  
Ultimately, the Hospital decided that the only way to remedy 
the situation was to require the echo techs to go to a 5-day a 
week, 8-hour shift, which would allow for more continuity of 
service and better communication between the techs and the 
physicians and other staff that worked a more regular 8-hour 
schedule. 

On about October 20, 2010, Clinical Director Susana Perese 
spoke with Human Resources Manager Eva Herberger about 
the need to change the schedule for the echo techs.  Herberger 
said that she would so inform the Union.  Herberger testified 
that at a meeting with Union Representative Antonio Orea on 
October 22, 2010, she informed him that management intended 
to change the schedule for the eco techs to 5 days, 8 hours a 
day, and that he expressed no opposition.  However, at the trial, 
Orea denied that the echo tech schedule had been discussed 
during this meeting.  In any event, during Herberger’s testi-
mony, the Respondent had admitted into evidence a copy of a 
letter from Orea to Herberger dated October 18, 2010, confirm-
ing a meeting the parties were to have on either October 19 or 
20.  Attached to that letter was a copy of a posted note, alleg-
edly made by Herberger at the time of the meeting, in which 
there is a reference to “advising Antonio [Orea]” of the intent to 
change the “echo techs” schedule from “12”-hour shifts to “8”-
hour shifts, with Orea’s response being “ok.”  (R. Exh. 67.)  

The Respondent’s managers and admitted agents, Susana 
Perese, Tarek Salaway, and Rafael Llerena met with the eco 
techs in early November 2010.  During this meeting, Perese 
informed the techs that in order to improve patient care, the 
Hospital had decided to have the techs move to an 8-hour 
schedule, 5 days a week.  There was some opposition expressed 
during the meeting by certain techs, but Perese indicated that 
this was a management decision, which the Hospital intended 
to implement for 3 months on a test basis, after which it would 
be reevaluated.  The managers announced that the schedule 
change would begin in January 2011.  

Union Representative Sophia Mendoza, who replaced Orea, 
testified that in early November she was informed by the eco 
techs of management’s decision to change their work sched-
ules.  The Union contends that this was the first notice it re-
ceived about the schedule change for the echo techs.

By memo dated November 13, 2010, the echo techs were in-
formed by management that effective January 2, 2011, their 
schedules would be changed to 5 days a week, 8-hour shifts.  
There is no indication from the memo that a copy was sent by 
the Hospital to the Union, and no such claim has been made.  
(GC Exh. 27.)  Also, certain witnesses testified that they did not 
receive this memo until almost a month after it was dated.  



USC UNIVERSITY HOSPTIAL 11

According to Mendoza, she had a meeting with Herberger on 
November 29, 2011, to discuss various issues, including the 
schedule change for the echo techs.  Mendoza testified that she 
informed Herberger that the Union wanted to meet and negoti-
ate over this issue, and that Herberger seemed not to know 
much about it.  Also, according to Mendoza, Herberger was 
unconfused about which group of employees was in issue, since 
the vascular technicians were also having a schedule change at 
about the same time.  Herberger did appear to be confused, and 
she attempt to correct herself when that same day she sent 
Mendoza an email saying that, “[i]t is the Echo Techs who are 
the 12 hour employees,” and the “change is specifically for the 
vascular lab staff.”  (GC Exh. 34.)  However, it appears that 
Mendoza may have been equally confused, as in an email the 
following day (November 30) under the title “follow up,” listed 
among a number of matters, was a reference to the “[c]hange in 
schedule for Vascular Lab Techs.” (GC Exh. 35.)  While it is 
obvious that there was confusion between Mendoza and Her-
berger over these two groups of employees, it is impossible 
from their correspondence to know just who was more con-
fused.  

In any event, by email dated December 22, 2010, Mendoza 
informed Susan Perese that the Union had become aware of the 
Hospital’s announced “unilateral change in the Echo Techs’ 
schedule,” effective January 2, 2011.  Further, according to the 
email, the change was “a violation of past practice and the 
terms and conditions of the old collective bargaining agreement
. . . [and] a violation of the National Labor Relations Act. . . .”  
The email ended with Mendoza saying: “The union demands 
that you cease and desist from implementing any and all 
changes related to this issue until all parties have completed 
good faith negotiations.  Should you wish to continue with this 
change the union demands to bargain over it. . . .”  (GC Exh. 
36.)  

On January 4, 2011, during collective-bargaining negotia-
tions, a side-bar discussion regarding the echo tech schedule 
was held between Mendoza, echo technician Barry Martin, 
Herberger, and counsel for the Respondent, Deacon and Lester 
Aponte.  The new schedule had apparently been implemented 
several days earlier.  According to Mendoza’s testimony, she 
complained that despite repeatedly asking for a meeting to dis-
cuss the schedule change, she had never heard back from the 
Hospital, and now the change had been implemented.  Mendoza 
wanted to know why the Hospital needed to make such a 
schedule change and why its needs could not be addressed 
without having such an impact on the echo techs.  Further, she 
was concerned that the employees had originally been told that 
the change would only be on a 3-month trial basis, and yet now 
it appeared that the change was permanent.  She also reminded 
the Employer’s representatives of her earlier email of Decem-
ber 22, 2010, asking the Hospital to “cease and desist” from 
changing the schedule.  Deacon allegedly said that she needed 
to speak with Perese about this matter, after which she would 
get back in touch with the Union.

Mendoza sent the Employer two additional communications 
regarding this matter.  On January 5, 2011, she sent Herberger 
an email with an attached letter listing outstanding grievances 
and issues remaining between the parties, which list included 

“the change in the Echo Techs schedules.”  (GC Exh. 37.)  On 
January 18, 2011, she again sent Herberger an email with an 
attached letter.  Among other matters, that letter referenced the 
Union “still waiting on your response to set a date to meet . . . 
[regarding] the changes in the schedule for the Echo Techs.”  
(GC Exh. 38.)  Mendoza testified that the Union has never re-
ceived a response to either of these two letters.

It is the Acting General Counsel’s position that the Respon-
dent unilaterally changed the work schedule of the echo techs 
without following the terms of the parties’ collective-
bargaining agreement, and failed to provide the Union with 30 
days’ written notice and an opportunity to review and discuss 
with the Employer the proposed schedule change so as to have 
the least impact on the affected employees, as provided for in 
that contract.  On the other hand, the Respondent argues that it 
followed the past practice, as well established by the SEIU and 
the Hospital, to give oral notice to union members and/or the 
union representatives of any proposed schedule change, and 
that the Union failed to indicate what problems or objections, if 
any, it had with the proposed changes.  The Respondent denies 
that its actions constituted an unlawful unilateral change in the 
parties’ collective-bargaining history or in the terms of the con-
tract.  

I agree with the position of the Acting General Counsel that 
the Respondent failed to abide by the terms of the collective-
bargaining agreement when it unilaterally changed the schedule 
of the echo techs.  Since the NUHW became the collective-
bargaining representative of the employees in the unit, the Re-
spondent and the Union have honored the terms of the collec-
tive-bargaining agreement originally entered into by the SEIU 
and Tenet.  (GC Exh. 4.)  The language of article 11, section 
F,7 of that contract is clear and unambiguous.  If the Hospital 
determines that it is necessary to change the work schedule of 
more than three employees, it “agrees to notify the Union in 
writing no less than 30 days prior to the implementation date.  
If the Union requests, the Employer will meet with the union 
steward and or union representative to make a reasonable at-
tempt to review/revise the schedule so as to have the least im-
pact on the fewest number of full-time and part-time staff pos-
sible.”6  (Id, p. 32, emphasis added.)  

It is axiomatic that an employer violates Section 8(a)(5) of 
the Act when it makes a unilateral change in unit employees’ 
terms and conditions of employment without first giving the 
union notice and an opportunity to bargain over the change.  
NLRB v. Katz, 369 U.S. 736 (1962).  Further, it is well estab-
lished that changes in employee work shifts involve mandatory 
subjects of bargaining.  Meat Cutters Local 189 v. Jewel Tea 
Co., 381 U.S. 676, 691 (1965) (“the particular hours of the day 
and the particular days of the week during which employees 
shall be required to work are subjects well within the realm of 
‘wages, hour, and other terms and conditions of employment’ 
about which employers and unions must bargain”); United 
Cerebral Palsy of New York City, 347 NLRB 603, 607 (2006).  

In the case before me, the Respondent decided to change the 
schedule of the echo tech employees.  It does appear to me that 
                                                          

6 It is undisputed that the decision to change the echo techs’ schedule 
involved more than three employees.
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the Hospital had a good reason, directly related to patient care, 
for wanting to make this schedule change.  But, that does not 
relieve the Respondent of the contractual obligation to “notify 
the Union in writing” at least 30 days prior to the implementa-
tion date.  The Respondent did not do so.  Employees were 
orally notified of the Respondent’s decision as early as the first 
part of November 2010, and those employees informed Union 
Representative Sophia Mendoza of the impending schedule 
change.  Also, by November 13, 2010, the Respondent had sent 
written notice of the impending schedule change to the affected 
employees, advising them that the change would begin on 
January 2, 2011.  (GC Exh. 27.)  However, the Respondent did 
not send a copy of this notice to the Union.  

The Respondent contends that Human Resources Manager 
Herberger first orally advised the Union of its intent to change 
the echo techs schedule when she met with Antonio Orea in 
October 2010.  Orea was Mendoza’s predecessor as union rep-
resentative, and he denies receiving any such notice.  On No-
vember 29, Mendoza and Herberger did apparently orally dis-
cuss the echo tech schedule change, but there was confusion 
with the schedule of another group of employees, the vascular 
lab techs.  In fact, the first conclusive, unambiguous written 
reference to the impending schedule change for the echo techs 
was an email dated December 22, 2010, from Mendoza to 
Susan Perese telling her that the Union objected to the impend-
ing schedule change, and to cease and desist from making this 
“unilateral change,” until the parties had an opportunity to ne-
gotiate over this issue.  (GC Exh. 36.)  Thereafter, the change in 
the echo techs’ schedule went into effect on January 2, 1011, 
without the Respondent ever notifying the Union in writing of 
its intent to do so. 

The Respondent argues that, despite the contractual language 
requiring written notice to the Union, its oral notice to Orea and 
Mendoza, and/or its oral and written notice to the individual 
echo tech employees was sufficient notice of the impending 
schedule change because that was the past practice established 
between the SEIU and the Hospital.  As noted earlier, Cory 
Cordova, the SEIU’s representative at the hospital facility dur-
ing certain periods when the SEIU previously represented the 
unit employees, testified that although the contract speaks of 
written notice to the Union of a schedule change, in practice, 
the Hospital has given notice through many avenues, both oral 
and written.  According to Cordova, the SEIU never insisted on 
the notice being in writing and always deemed notice to the 
employees the same as notice to a union official.  Therefore, 
counsel for the Respondent argues that when the echo techs 
were orally notified by their managers of the impending sched-
ule change and/or when Mendoza and Orea were orally noti-
fied, that should have been sufficient notice to the Union, upon 
which the Union could have requested to meet and discuss the 
change.  Arguing that the Union made no such timely request, it 
is the Respondent’s position that the Hospital was not in viola-
tion of the contract and did not engage in an unlawful unilateral 
change when it implemented the schedule change for the echo 
techs.  

Cordova’s testimony is not persuasive.  As counsel for the 
Acting General Counsel points out in her posthearing brief, 
perhaps the SEIU, through its past practice, had waived its right 

under the terms of the contract to receive written notice di-
rected to a union representative of the Hospital’s intent to 
change the work schedule of unit employees.  However, a 
newly certified Union, such as the NUHW, cannot be held to 
the predecessor union’s failure to enforce provisions in a col-
lective-bargaining agreement.  The Board has specifically held 
that acquiescence to unilateral employer actions by a predeces-
sor union is not imputed to a newly certified incumbent union.  
Eugene Iovine, Inc., 328 NLRB 294, 296–297 (1999) (prede-
cessor union acquiescence to employer reduction of employee 
hours not imputed to newly certified union); also see University 
of Pittsburgh Medical Center, 325 NLRB 443, 443 (1998) 
(waiver by predecessor union found inapplicable to incumbent 
union).

I am of the view that the Respondent was in violation of the 
contract when on January 2, 2011, it changed the work sched-
ules of the echo techs without having given the Union 30 days 
written notice and an opportunity for the Union to discuss this 
issue with the Respondent in an effort to ensure that the change 
would have the least impact on the fewest number of employ-
ees.  Under the terms of the contract, oral notice to the Union 
would not have been sufficient, and notice to unit employees, 
who are not agents of the Union, would also not have been 
sufficient.  The contract unambiguously requires 30 days writ-
ten notice to the Union, meaning agents of the Union such as 
Mendoza or Orea.  That did not happen.

Further, it is of no consequence whether, as testified to by 
Cordova, the contract does not permit the Union to block the 
Hospital’s proposed schedule change.  It provides for an oppor-
tunity, following the receipt of written notice, for the Union to 
“request” a meeting with the Hospital.  Following that “re-
quest,” “the Employer will meet with the union steward and or 
union representative to make a reasonable attempt to re-
view/revise the schedule so as to have the least impact on the 
fewest number of full-time and part-time staff possible.”  (GC 
Exh. 4, p. 32.)  Any such meeting could certainly have resulted 
in a modification of the Respondent’s proposed schedule 
change for the echo techs.  Whether it would have had such a 
result or not, and whether the Union could have ultimately 
blocked the proposed change or not, is really irrelevant to the 
issue before me.   

The Respondent made the schedule change for the echo techs 
unilaterally and in violation of the contract, which required 30 
days written notice to the Union before making any such 
change.  Accordingly, I conclude that the Respondent has failed 
and refused to bargain collectively with the Union in violation 
of Section 8(a)(5) and (1) of the Act, as alleged in complaint 
paragraphs 14(a), (b), and (c), 18, and 19.  

C. The 7-Minute Grace Period  

The Acting General Counsel alleges in paragraphs 15, 18, 
and 19 of the complaint that the Respondent unilaterally and 
unlawfully eliminated a 7-minute “grace period” that had been 
allowed to certain employees when clocking in for the start of 
their shifts.  Further, it is alleged that concomitantly the Re-
spondent began to discipline these employees who arrived for 
work 7 minutes or less after the start of their shifts, and did, as 
a result, unlawfully issue a written warning to employee Mi-
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chael Torres and unlawful verbal corrections to employees 
Traci Mills and Melissa Lynch for tardiness.  However, the 
Respondent denies that it ever had a policy or practice of giving 
certain employees a 7-minute grace period when clocking in for 
the start of their shifts.  It alleges that any discipline issued to 
employees for tardiness was in accordance with its normal poli-
cies and procedures. 

Employees at the Hospital use an individual badge to swipe 
in and out recording their arrival and departure times.  The 
Respondent’s payroll timekeeping system is known as the 
Kronos system.  It is undisputed that for payment purposes 
only, if an employee arrives at work and swipes in 8 minutes or 
later beyond his/her scheduled start time, that employee’s pay 
will be docked by at least 15 minutes.  On the other hand, for 
an employee who arrives at work and swipes in between 1 and 
7 minutes beyond his/her scheduled start time, that employee’s 
pay will not be docked at all.  Rather, for payment purposes, 
that employee’s arrival time will be rounded back to the em-
ployee’s actual scheduled start time.  It is important to stress 
that this payroll practice, which is hospitalwide, is separate and 
distinct from the Respondent’s tardiness policy. 

It is the Union’s and the Acting General Counsel’s position 
that since at least 2009, employees in three of the Hospital’s 
departments, laboratory, respiratory, and EVS, were led to be-
lieve by their managers that in addition to not being docked pay 
for being 7 minutes or less late to work, tardiness of 7 minutes 
or less would not count against them for disciplinary purposes.  
The Respondent argues to the contrary that since 2002, the 
Hospital has had a facilitieswide tardiness policy, without any 
grace period.  

The Respondent offered into evidence a number of written 
attendance and punctuality policies that had been in effect at 
the facility beginning under Tenet’s ownership, and continuing 
through the present time.  It appears that these policies were 
intended to be applied hospitalwide.  For example, an operating 
policy the human resources department addressed to “All Hos-
pital Staff,” effective May 1, 2002, reads, “Tardiness: Any time 
an employee arrives late at workstation and/or is not dressed 
appropriately and ready to work at the beginning of the as-
signed shift.  There is no grace period.”  (Emphasis added by 
me.)  (R. Exh. 65, p. 2.)  Also, in a revised memo to “All Hos-
pital Staff” dated June 28, 2005, the employees were advised as 
follow: “Tardiness: Any time an employee arrives late at work-
station, which includes returning from breaks and meal periods 
and/or is not dressed appropriately and ready to work at the 
beginning of the assigned shift.  Start times have no grace 
period for dressing or clocking i.e., if shift start at 7:00 a.m. 
employee must be ready to report to work at that time.”  (Em-
phasis added me.)  That same memo further stated, “Tardiness 
is based on arrival and/or departure as scheduled for shift start 
and end times.  It is not associated with time reporting or pay-
roll clock in times.”  (R. Exh. 66, p. 1–2.)  That same language 
can be found in a written attendance and punctuality policy 
addressed to “All Hospital Staff” as recently as January 26, 
2010, which states: “Tardiness: Any time an employee arrives 
late at workstation. . . .  Start times have no grace period for 
dressing or clocking. . . . .  Tardiness is based on arrival and/or 
departure as scheduled for shift start and end times.  It is not 

associated with time reporting or payroll clock times.” 7  (Em-
phasis added me.)  (R.. Exh. 1.)   

Despite the often repeated language in the above-cited 
memos that there was no grace period for tardiness, it is the 
Acting General Counsel’s position that the Hospital’s managers 
created an exception in three of the facility’s many depart-
ments, namely laboratory, respiratory, and EVS, which excep-
tion they allegedly later unilaterally discontinued.8  However, 
the facts and law do not support the Acting General Counsel’s 
contention.

In 2006, while the hospital facility was still owned by Tenet, 
there was an arbitration over a grievance filed by the SEIU 
regarding that union’s claim that the employer was not honor-
ing the practice of granting a 7-minute grace period for tardi-
ness.  According to the testimony of Human Resources Man-
ager Eva Herberger, the arbitrator ruled in favor of the em-
ployer and found that the hospital facility had never had a pol-
icy of allowing for a 7-minute grace period.  Herberger testified 
that she had personally handled the original grievance, which 
grievance was actually filed by Michael Torres on behalf of the 
SEIU.  The grievance was expedited under the terms of the 
parties’ collective-bargaining agreement as a “hot button” arbi-
tration.  Herberger testified that subsequently Tenet received a 
favorable decision from the arbitrator.  

Counsel for the Respondent represented that the arbitration 
award had been lost by the former employer, Tenet, and, there-
fore, could not be produced at trial.  To the contrary, counsel 
for the Acting General Counsel disputed that representation, 
arguing that no such arbitration award was ever issued.  How-
ever, Torres’ testimony seems to undercut the Acting General 
Counsel’s position.  According to Torres, in February 2006, he 
was given a verbal reprimand from Tenet for a number of in-
stances of tardiness, several of which instances were for 7 min-
utes of less.  (R.. Exh. 2.)  He admitted filing a grievance over 
the alleged grace period issue, acknowledged that the grace 
period issue went to a hot button arbitration, and further admit-
ted that he went to Oakland, California, to participate in the 
arbitration over this issue.  Incredibly, Torres, who was a very 
active union supporter and union steward while represented by 
the SEIU, testified that he “never saw” the arbitrator’s decision 
on this issue, and could not say what it might have been. 

I find Torres’ testimony that he was unaware of, and never 
saw, the arbitrator’s decision regarding the alleged 7-minute 
grace period to be totally incredible.  He had himself been dis-
ciplined for being less than 7 minutes late for work.  He was 
obviously concerned about this matter, as he filed a grievance 
over this issue, and went to Oakland to participate in the arbi-
tration.  For him to suggest that he does not know the outcome 
of the arbitration simply defies credulity.  On the other hand, I 
find the testimony of Eva Herberger to be very credible.  She 
                                                          

7 Almost identical language can be found in other policy memos is-
sued on numerous dates.  For example, see R. Exh. 63, revised date 
March 31, 2006.

8 While the complaint originally charged that the Respondent had 
unilaterally discontinued honoring the 7-minute grace period for em-
ployees throughout the unit, the Acting General Counsel amended the 
complaint at trial to limit this allegation to the three-named depart-
ments.  GC Exh. 2.
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was personally involved with the 7-minute grace period griev-
ance and testified that the arbitrator issued a decision favorable 
to the employer.  This certainly is supported by subsequent 
memos issued by Tenet and the Respondent, as noted above, 
one of which apparently closely followed the arbitrator’s deci-
sion.  That memo dated March 20, 2006, addressed to “All 
Employees” specifically reminded the employees that “[s]tart 
times have no grace period for dressing or clocking i.e., if shift 
starts at 7:00 a.m. employee must be ready to report to work at 
that time.”  (Emphasis added me.)  (R.. Exh. 3.)  Therefore, I 
conclude that there was an arbitration over this issue in 2006, 
and that an arbitrator subsequently issued a decision finding 
that the employer, which was at the time Tenet, did not allow 
for a 7-minute grace period as to tardiness.  

I do not find convincing the Acting General Counsel’s con-
tention that out of all the Hospital’s many departments where 
the tardiness policy was apparently strictly enforced, there were 
three departments, respiratory, laboratory, and EVS, where an 
exception was made for tardiness of 7 minutes or less.  Such a 
contention is not supported by sufficient evidence necessary to 
support the Acting General Counsel’s burden of proof.  To the 
contrary, the probative evidence of record shows that not only 
was there no such exception during the time that Tenet owned 
the facility, but that no such exception has existed since the 
Respondent purchased the facility in 2009.  While there cer-
tainly may have been isolated incidents where employees in 
these three departments were 7 or less minutes late for work 
and not disciplined for violating the tardiness policy, there 
clearly were other incidents where they were so disciplined.

For example, employee Noemi Aguirre in the respiratory de-
partment was disciplined on April 21, 2010, with seven of the 
eight occurrences listed on the writeup being less than 7 min-
utes.  (GC Exh. 15.)  Also, Margaret Knight in the respiratory 
department was disciplined on April 15, 2010, with five of the 
eight occurrences listed on the discipline form being less than 7 
minutes.  (R. Exh. 35.)  Further, Richard Rea in the respiratory 
department received discipline on April 18, 2010, where all 
eight occurrences were for less than 7 minutes (R. Exh. 23), 
and Alex Corea in the same department received discipline on 
April 15, 2010, where all eight occurrences were for 7 minutes 
or less.  (R. Exh. 16.)  Similarly, Allen Ravago of the respira-
tory department was disciplined for tardiness in March and 
April 2010, where six of eight occurrences were for 7 minutes 
or less.  (R. Exh. 17.)

Even assuming a pattern of leniency existed in the labora-
tory, respiratory, and EVS departments, which pattern I do not 
find, for tardiness of 7 minutes or less, it is beyond dispute that 
the approximately 600 employees in the unit were exposed to a 
series of written memoranda from the Hospital’s human re-
source department, as listed above, which clearly and unambi-
guously set forth the Employer’s policy of not allowing a grace 
period for tardiness.  These memos spanned the period from at 
least May 1, 2002 (R. Exh. 65, p. 2) through at least January 26, 
2010 (R. Exh. 1), which period covered both the time that 
Tenet operated the Hospital and that period after the Respon-
dent purchased the facility.  No evidence was offered by the 
Acting General Counsel to show that any individual manager or 
supervisor in the laboratory, respiratory, or EVS departments 

had the actual authority to alter or modify the Hospital’s well-
established policy as to tardiness.9  

In fact, the collective-bargaining agreement between Tenet 
and the SEIU, which contract was honored by the Respondent 
and the Union following the Respondent’s purchase of the fa-
cility and the Union’s certification, specifically states under 
“Modification of Practices” that, “There shall be no individual 
bargaining with employees over wages, hours, and working 
conditions.”  (GC Exh. 4, p. 61, art. 13,Q.)  Had managers or 
supervisors in the three departments in question decided to 
formally and consistently provide the employees in those de-
partments with a leniency policy that excused tardiness of 7 
minutes or less, they would have been in direct conflict with the 
written hospital policy on tardiness, and in violation of the con-
tract, which prohibited individual bargaining with employees.10  
In any event, the evidence shows that at most the supervisors in 
those departments chose, from time-to-time, to show certain of 
their employees some leniency and not consider tardiness of 7 
minutes or less towards discipline.  Such an ad hoc bending of 
the Hospital’s tardiness policy did not create a past practice, 
which would, thereafter, require the Respondent to bargain with 
the Union before enforcing the hospitalwide policy against a 
grace period.  

Any occasional excusing of employee tardiness for 7 min-
utes or less by supervisors in the respiratory, laboratory, and 
EVS departments was random and intermittent, and did not, 
therefore, require the Hospital to engage in bargaining with the 
Union prior to continuing to enforce the long standing hospital 
policy against any grace period.  No past practice requiring 
collective bargaining was established by this conduct.  See 
Sunco, Inc., supra; Granite City Steele Co., supra; Queen Mary 
Rest. Corp. v. NLRB, supra; Exxon Shipping Co., supra; B & D 
Plastics, supra; DMI Distribution of Delaware, supra; Garden 
Grove Hospital, supra.  

Accordingly, I concluded that the Respondent has never es-
tablished a policy of allowing employees in the respiratory, 
laboratory, and EVS departments a grace period for arriving at 
work 7 minutes or less after the start of their shifts.  Further, I 
conclude that the Respondent did not engage in a refusal to 
bargain with the Union when it disciplined employees Juan 
Michael Torres, Traci Mills, and/or Melissa Lynch for arriving 
at work 7 minutes or less after the start of their shifts.  There-
fore, I shall recommend that complaint paragraphs 15(a), (b), 
(c), (d), and its subparagraphs be dismissed. 

                                                          
9 While various supervisors are alleged to have orally told a few em-

ployees that they would not be disciplined for being tardy by 7 or less 
minutes, such statements are in dispute.  Further, counsel for the Acting 
General Counsel has failed to establish that such supervisors had the 
apparent authority to deviate from the Respondent’s written policy 
against allowing for a grace period.

10 “Direct dealing between the employer and its employees cuts to 
the heart of collective barging and substantially weakens the union’s 
role as collective bargaining representative of the workers.”   NLRB v. 
McClatchy Newspapers, Inc., 964 F. 2d 1153, 1159 (D.C. Cir. 1992), 
citing Vaca v. Sipes, 386 U.S. 171, 182 (1967).  
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D. The Discipline of Juan Michael Torres 

The Acting General Counsel alleges in paragraphs 17 and 20 
of the complaint that the Respondent unlawfully disciplined 
Juan Michael Torres on March 18, 2011, by issuing to him a 
written warning for unexcused absences and by issuing to him a 
written warning for tardiness, and on April 7, 2011, by issuing 
to him a written warning and a 24-hour suspension for tardi-
ness.  In addition to alleging that Juan Michael Torres was dis-
ciplined under a tardiness policy that the Hospital unilaterally 
implemented, it is also the Acting General Counsel’s contention 
that Torres was treated in a disparate fashion because of his 
union and protected concerted activity for which he was, as 
noted, issued two written warnings on March 18 and another 
written warning and 24-hour suspension on April 7, 2011.  

As set forth above, it is the Hospital’s position that it had no 
grace period under its tardiness and attendance policy, and that, 
in any event, it did not treat Torres in a disparate fashion, but, 
rather, disciplined him for cause, namely tardiness and unex-
cused absences, totally unrelated to his union or protected con-
certed activity.  While I have, as noted above, already con-
cluded that the Hospital’s long established tardiness policy did 
not provide for a 7-minute grace period, I must still determine 
whether Torres was disparately disciplined for tardiness and 
unexcused absences because of his union and protected con-
certed activity.  I conclude that he was not so disciplined.  

In Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 
(1st Cir. 1981), cert. denied 455 U.S. 989 (1982), the Board 
announced the following causation test in all cases alleging 
violations of Section 8(a)(3) or violations of 8(a)(1) turning on 
employer motivation.  First the General Counsel must make a 
prima facie showing sufficient to support the inference that 
protected conduct was a “motivating factor” in the employer’s 
decision.  This showing must be by a preponderance of the 
evidence.  Then upon such a showing, the burden shifts to the 
employer to demonstrate that the same action would have taken 
place even in the absence of the protected conduct.  The 
Board’s Wright Line test was approved by the United States 
Supreme Court in NLRB v. Transportation Management Corp.,
462 U.S. 393 (1983).  

In the matter before me, I conclude that the Acting General 
Counsel has failed to make a prima facie showing that Torres’ 
union and protected concerted activity were a motivating factor 
in the Respondent’s decision to discipline him.  In Tracker 
Marine, L.L.C., 337 NLRB 644 (2002), the Board affirmed the 
administrative law judge who evaluated the question of the 
employer’s motivation under the framework established in 
Wright Line.  Under the framework, the judge held that the 
General Counsel must establish four elements by a preponder-
ance of evidence.  First, the General Counsel must show the 
existence of activity protected by the Act.  Second, the General 
Counsel must prove that the Respondent was aware that the 
employee had engaged in such activity.  Third, the General 
Counsel must show that the alleged discriminatee suffered an 
adverse employment action.  Fourth, the General Counsel must 
establish a link, or nexus, between the employee’s protected 
activity and the adverse employment action.  In effect, proving 
these four elements creates a presumption that the adverse em-
ployment action violated the Act.  See American Gardens 

Management Co., 338 NLRB 644, 645 (2002).  However, more 
recently the Board has stated that, “Board cases typically do not 
include [the fourth element] as an independent element.”  Wal-
Mart Stores, 352 NLRB 815 fn. 5 (2008) (citing Gelita USA, 
Inc., 352 NLRB 406, 407 fn. 2 (2008)); SFO Good-Nite Inn, 
LLC, 352 NLRB 268, 269 (2008); Also see Praxair Distribu-
tion, Inc., 357 NLRB No. 91 fn. 2 (2001). 

In any event, to rebut the presumption, the Respondent bears 
the burden of showing that the same action would have taken 
place even in the absence of the protected conduct.  See Manno
Electric, Inc., 321 NLRB 278, 280 fn. 12 (1996); Farmer Bros. 
Co., 303 NLRB 638, 649 (1991).  

There is no doubt that Torres was an active union supporter, 
both when the SEIU represented the unit and later when that 
representation was by the NUHW.  He had been a union stew-
ard under the SEIU and remained a union steward under the 
NUHW.  He was a very vocal supporter of both unions.  Since 
approximately 2010, he served as an interim vice president of 
the NUHW, was elected as a chief shop steward at the Hospital 
for that Union, and was an elected member of the union bar-
gaining committee.  Accordingly, Torres was obviously en-
gaged in activity protected by the Act.  In addition, there is no 
doubt that the Respondent’s managers and supervisors were 
well aware of Torres’ union activity.  The Respondent does not 
dispute its knowledge of Torres’ significant union and protect 
concerted activity.   

In approximately September 2010, Tracy O’Connell as-
sumed the position of manager in the respiratory department.  
In early February 2011, Torres met with O’Connell in her of-
fice.  During this meeting, Torres introduced himself as a chief 
steward.  The purpose of the meeting was to discuss Torres’ 
attendance problems.  O’Connell presented Torres with an em-
ployee notification form listing the times that he had been 
tardy.  For the period of September 30, 2010, to February 4, 
2011, approximately 5 months, he was listed as having been 
tardy 19 separate times.  (GC Exh. 5.)  According to Torres’ 
testimony, he disputed many of the occurrences listed on the 
report, with one of his complaints being that some of the tardies 
were for 7 minutes or less.  It appears that as a result of his 
tardiness, Torres merely received a verbal warning, although as 
is reflected at the bottom of the employee notification form, 12 
unexcused occurrences in a 12-month period may lead to dis-
charge.  (GC Exh. 5.)   

It is the Respondent’s position that, rather than being more 
stringent on Torres because of his union activity, as alleged by 
the Acting General Counsel, the Respondent was in fact more 
lenient of Torres than other employees.  As an example, the 
Respondent cites respiratory department employee Noemi 
Aguirre who was given a written warning on July 13, 2011, for 
at least nine occurrences in a 12-month period.  As can be seen 
from the employee notification that she received, Aguirre was 
tardy 11 times from October 19, 2010, to October 19, 2011.  (R.
Exh. 15.)

On March 18, 2011, Torres received a written warning for 
nine occurrences of tardiness between the periods of September 
30, 2010, to September 30, 2011.  As is reflected on the em-
ployee notification form, one of the tardies is for 7 minutes.  
(GC Exh. 6.)  Torres apparently complained about the Respon-



DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD16

dent’s failure to grant him a grace period, as well as his conten-
tion that consecutive “tardies should be grouped” so that they 
only count as one.  However, the Respondent’s attendance and 
punctuality policy does not appear to have any such rule, and 
the Acting General Counsel failed to offer any evidence of such 
a written rule ever being applied.  Also, as counsel for the Re-
spondent points out in his posthearing brief, such an assertion is 
really absurd.  If such an alleged rule were extended to its logi-
cal conclusion, it would mean that as long as an employee was 
tardy every day, that employee could not receive a second 
warning for tardiness because all the tardies were consecutive.  
Obviously, that cannot be.  

As I noted earlier in this decision, I found Torres incredible 
when he testified that he was unaware of the arbitrator’s award 
on the issue of the alleged 7 minute or less grace period for 
tardiness.  I find him equally incredible regarding his conten-
tion that the Respondent’s policy is to count consecutive days 
of tardiness as one.  As I said, such an assertion is absurd.

Also on that same date, March 18, 2011, Torres received a 
written warning for seven unexcused absences within 12-
consecutive months.  (GC Exh. 9.)  Torres presented a doctor’s 
note (R, Exh. 5.), which he claimed “retroactively” excused 
him for being absent on March 16, 2011, and testified that it 
was the Hospital’s policy that an absence will not counted 
against an employee in such circumstances.  However, no evi-
dence of such a practice ever being followed at the Hospital 
was presented, and the Respondent’s supervisor, Tracy 
O’Connell, human resource generalist Dora Castaneda Galvez, 
and human resource generalist Alex Sylla all testified that no 
such policy existed.  According to the Respondent’s witnesses, 
an absence is excused only if it is approved beforehand by a 
supervisor.  Their testimony appears to be in conformity with 
the Respondent’s published “Attendance & Punctuality” policy.  
(R. Exh. 1.)  Once again, I find Torres less than credible as he 
testified in contradiction to the Respondent’s written policies. 

On April 7, 2011, Torres received a written warning and a 
24-work hour suspension based on 10 separate occurrences of 
tardiness within a 12-month period, from September 30, 2010,
to September 30, 2011.  One of those occurrences was for 7 
minutes or less.  (GC Exh. 7.)  Torres again complained about 
the Respondent’s failure to apply the alleged grace period, and 
also complained that on one of the dates in question, March 25, 
2011, when he was an hour late to work, he had received ap-
proved time off by calling the clinical coordinator on duty to let 
him know that he was going to be late.  However, as pointed 
out by counsel for the Respondent, the Hospital’s operating 
policies required that employees “notify their supervisor at least 
two hours before the start of their shift if they will be unable to 
report to work as scheduled.”  (R. Exh. 1, p. 2, employee re-
sponsibilities, 2.)  Further, Supervisor Tracy O’Connell credi-
ble testified that such notification does not excuse an unsched-
uled absence, but merely serves to notify management that the 
employee will be late to work.  This is yet another instance 
where Torres’ claim to unfair and disparate treatment is just not 
credible.  Rather, it appears to me that the written warning and 
24-work hour suspension issued to Torres on April 7, 2011,
was justified under the Respondent’s written policy.  (R. Exh. 
1.)  

Torres has continued to receive discipline for tardiness since 
that discipline alleged in the complaint.  On September 14, 
2011, he received a final warning for 12 occurrences from No-
vember 25, 2010, to November 25, 2011.  As can be seen in the 
employee notification form, as least two of those tardies were 
for occurrences of 7 minutes or less.  (GC Exh. 10.) 

Also, the Respondent has accused Torres of swiping his 
badge for the purpose of reporting start times at timeclocks (the 
Kronos system) other than the clock nearest his workstation so 
as to make it appear that he is on time for work, when in fact he 
is in a different area of the Hospital, and, thus, not immediately 
available to begin work.  O’Connell issued Torres a verbal 
warning for his violation of the Kronos clocking policy on Sep-
tember 14, 2011.  (R. Exh. 7 and R. Exh. 24, p. 2.)  At the hear-
ing, Torres did not deny engaging in this practice, which cer-
tainly appears to violate the Respondent’s written policy.

There is no question that the two written warnings issued to 
Torres on March 18, 2011, the written warning of April 7, 
2011, and the 24-work hour suspension issued to Torres on 
April 7, 2011, as alleged in the complaint, all constituted ad-
verse employment actions.  However, counsel for the Acting 
General Counsel has failed to show that Torres’ union and pro-
tected concerted activities were the proximate cause of that 
discipline.  Torres was a very active union supporter.  But, his 
union activity was of long duration.  There was no specific 
nexus between that protected activity and his discipline.   

As counsel for the Acting General Counsel notes in her 
posthearing brief, the question of unlawful motivation is one of 
fact to be decided based on all the evidence of record.  Since 
direct evidence of motivation is seldom available, it is well 
settled that unlawful motivation may be inferred from circum-
stantial evidence as well as direct evidence.  In that regard, the 
Board often considers the timing of the adverse action in rela-
tion to the employee’s protected activity to be critical in identi-
fying employer motivation.  “Timing alone may suggest anti-
union animus as a motivating factor.”  Masland Industries, 311 
NLRB 184, 197 (1993) (quoting from NLRB v. Rain-Ware, 
Inc., 732 F.2d 1349, 1354 (7th Cir. 1984); World Fashion, Inc.,
320 NLRB 922, 926 (1996).  However, in the matter before me, 
there was no unusual, or extreme, or sensitive union or pro-
tected concerted activity engaged in by Torres at or near the 
time of the discipline in question.  He had been a very active 
union supporter for a long time, and he continued to be one.  
There was no indication that his recent activities had upset 
management or that the Respondent was interested in retaliat-
ing against Torres for some particular protected conduct that he 
had recently engaged in.  Thus, the element of timing does not, 
in my view, serve to support the Acting General Counsel’s 
theory of unlawful motivation on the part of the Respondent.  

Counsel for the Acting General Counsel further attempts to 
show a motivational link between Torres’ protected activity and 
the discipline that he received by establishing that he was 
treated in a disparate fashion.  Regarding the Respondent’s 
discipline of Torres for tardiness, I have already concluded that 
the Respondent did not have a policy of granting a grace period 
for employees who arrived at work late by 7 or less minutes.  I 
earlier listed a number of employees who were similarly disci-
plined.  Therefore, the Respondent was in no way acting in a 
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disparate or unusual manner when it disciplined Torres for 
tardiness, some of which occurrences were for 7 minutes or 
less.

In fact, the contrary appears to be true, with the Respondent 
treating Torres in a more lenient fashion than was necessary.  
As I noted above, Torres accrued sufficient unexcused absences 
and tardies over a 12-month period to have been terminated 
under the Respondent’s attendance policy.  As is reflected in 
the employee notification form that Torres received on Febru-
ary 4, 2011, he was disciplined with a verbal warning for 19 
occurrences of tardiness from September 30, 2010, to February 
4, 2011.  (GC Exh. 5.)  However, the Respondent’s attendance 
policy provided for termination where an employee was late 12 
times in a year’s period.  (R. Exh. 1, p. 4, Attendance & Punc-
tuality.)  Further, as late as September 14, 2011, Torres was 
issued a written warning for 12 instances of tardiness, 3 of 
which were for 7 minutes or less, during a 12-month period.  
(GC Exh. 10.)  Once again, under the Respondent’s written 
Attendance & Punctuality policy he could have been terminated 
for so many occurrences, but was not.  (R. Exh. 1.)  Certainly, 
the Respondent’s decision not to terminate Torres for cause on 
several separate occasions constitutes significant evidence that 
he was not being singled out for discipline because of his pro-
tected activity.  

Of further significance regarding the issue of motivation, 
there is no evidence of animus towards the Union on the part of 
the Respondent’s managers and supervisors.  The complaint 
contains no allegations, nor is there is any known history of 
unlawful statements made to union supporters by the Respon-
dent’s representatives as would show any hostility because of 
union activity.  Although the parties’ collective-bargaining 
agreement had expired, the Hospital and the Union had, at the 
time of the hearing, been engaged in lengthy negotiations over 
the terms of a successor agreement, and to date there has been 
no finding by the Board of any bad-faith or surface bargaining 
on the part of the Respondent regarding those negotiations.

Based on the above analysis and the record as a whole, I 
conclude that counsel for the Acting General Counsel has failed 
to meet her burden of proof and establish a prima facie case 
that the Respondent was motivated, even in part, to discipline 
Torres because of his union and protected concerted activity.  
However, for the sake of completeness, even assuming, ar-
guendo, that the Acting General Counsel had met her burden of 
proof, I would conclude that the Respondent was able to estab-
lish that it would have taken the same disciplinary action 
against Torres absent the protected activity.

When the General Counsel meets the burden under Wright 
Line, it shifts the burden of proof to the Respondent to show 
that it would have taken the same action absent the protected 
conduct. Senior Citizen Coordinating Counsel of Riverbay 
Community, 330 NLRB 1100 (2000); Regal Recycling, Inc.,
329 NLRB 355 (1999).  The Respondent must persuade by a 
preponderance of the evidence.  Peter Vitalie Co., 310 NLRB 
865, 871 (1993).  I am convinced that the Respondent has met 
this burden.

In viewing the evidence in its totality, I conclude that the Re-
spondent had good cause to issue two written warnings to Tor-
res on March 18, 2011, and to issue a written warning and a 24-

work hour suspension to him on April 7, 2011.  In these in-
stances, he was disciplined for either excessive tardiness or 
excessive unexcused absences.  For the reasons that I expressed 
in detail above, I am of the view that said discipline was justi-
fied under the Respondent’s Attendance and Punctuality policy 
(R. Exh. 1), and it was not a pretext to punish Torres for his 
union and protected concerted activity.  Thus, I conclude that 
even had the Acting General Counsel established that the Re-
spondent was motivated in part to discipline Torres because of 
his protected activity, the Respondent was able to show that it 
would have taken the action against Torres even in the absence 
of that protected activity.

Accordingly, based on the above, I hereby recommend to the 
Board that complaint paragraphs 17 and 20 be dismissed.  

E. The Wearing of Union Stickers  

Complaint paragraphs 16, 19, and 21 allege that the Respon-
dent’s past practice has been to allow employees to wear union 
insignia while present in immediate patient care areas, a prac-
tice which the Respondent unilaterally ceased when on May 6, 
2011, it instructed employees to remove union stickers that 
read, “Respect Our Work Stop Union Busting! We Support 
William Hooper NUHW.”  It is the Acting General Counsel’s 
contention that this conduct constituted a refusal to bargain in 
good faith, and interfered with, restrained, and coerced employ-
ees in the exercise of their Section 7 rights.  However, the Re-
spondent contends that it merely barred one inflammatory 
sticker from being worn in immediate patient care areas, which 
was consistent with its past practice as embodied in its dress 
policy, and within its rights under the extant law.  

For the most part, the facts regarding this issue are not in 
dispute.  The Hospital has a dress policy entitled “Dress Stan-
dards and Hygiene,” which was effective March 22, 1991, and 
last revised November 3, 2009.  (R. Exh. 11.)  That policy pro-
vides that management has the authority to determine whether 
employees are appropriately groomed and dressed, and “re-
serve[s] the right to determine the appropriateness of employee 
appearance and attire.”  It further provides that buttons or em-
blems or pictures not related to the Hospital or USC are gener-
ally not allowed.  Under the policy, the Hospital has the discre-
tion to authorize exceptions to that rule “with prior manage-
ment approval.”  (R. Exh. 11, p. 1, items 4 and 6.) 

It is undisputed that the past practice of the Hospital has been 
to allow employees to wear NUHW insignia.  Witnesses testi-
fied that employees have regularly worn buttons, lanyards, and 
other insignia from one of the collective-bargaining representa-
tives present at the Hospital.  The unrebutted testimony was 
that continuing through the date of the hearing, employees 
regularly wore pins and other insignia that expressed their sup-
port for the NUHW.  With the exception of the sticker in ques-
tion, the Hospital has not been accused of objecting to any of 
the union insignias worn by members of the unit.  

William Hooper was an employee in the EVS department 
and was a longtime union leader, shop steward, and part of the 
Union’s bargaining committee.  The Respondent terminated 
Hooper during the spring of 2011, and the Union filed an unfair 
labor practice charge over that termination.  Subsequently, that 
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charge was dismissed by Region 21 and its appeal was denied 
by the Office of the General Counsel.  

As part of the Union’s efforts to support Hooper, Union or-
ganizer Sophia Mendoza began a sticker campaign.  Mendoza 
testified that she prepared about 300 black and white stickers 
reading, “Respect our Work Stop Union Busting! We Support 
William Hooper NUHW.”  (GC Exh. 23.)  Significantly, Men-
doza acknowledged that she considered the term “Union Bust-
ing,” as used on the sticker, to be a “derogatory” term.  

According to Mendoza, she distributed about 200 stickers to 
two of the union stewards at the Hospital.  The stickers con-
tained an adhesive on the back, which would adhere to a gar-
ment worn by an employee.  (GC Exh. 39.)  Mendoza testified 
that she subsequently saw about 20 employees wearing the 
stickers during the night shift and 50–100 employees wearing 
the stickers during the day shift.  She saw unit employees wear-
ing the stickers on their uniforms, either on the front or back, 
throughout the Hospital, including patient care areas. 

EVS employee Melissa Lynch testified that on May 6, 2011, 
she placed one of the stickers on the small bag she wears 
around her neck while at work.  According to Lynch, she was 
approached by Kevin Kaldjian, at the time the acting EVS di-
rector, who allegedly told her that he did not want her wearing 
the sticker within the facility and that she had to take the sticker 
off.  She claims that he repeated several times that she could 
not wear the sticker at work and needed to take it off.  Further, 
Lynch contends that Kaldjian never indicated that the sticker 
she was wearing was inflammatory, and that she thought that he 
was referring to all union stickers, which could no longer be 
worn at the Hospital.  Lynch testified that she works inside the 
Hospital, including patients’ rooms and areas where patients are 
being treated.  Sometimes she works in those rooms while the 
patients are present.  

Kaldjian testified that when he spoke with Lynch about 
wearing the Hooper sticker she was in the lower-level lobby, in 
her assigned work area.  According to Kaldjian, there are sev-
eral patient care areas in the immediate vicinity including the 
MRI and the main hallway where patients are transported into 
the Hospital from ambulances and outpatient clinics.  He ad-
mits asking Lynch to “remove the sticker,” and testified that 
she responded that he could not tell her that she was not permit-
ted to wear a NUHW sticker.  According to Kaldjian, he re-
plied, “You’re absolutely correct.  You have all rights [sic] to 
wear a NUHW sticker.  It’s the inflammatory comment below it 
that I am asking you to remove it [sic] for.”  Kaldjian claims 
that Lynch continued to ask if she could wear a NUHW sticker.  
He testified that he responded, “Yes, you can, as long as it says 
I support NUHW, or I’ve seen some pins also that say I heart 
NUHW, and those are completely fine for you to wear.”

At the conclusion of their conversation, Kaldjian contends 
that Lynch removed the sticker and threw it away.  She was not 
disciplined in any manner for having worn the sticker.  Since 
that date, he has seen Lynch and other EVS employees wearing 
NUHW insignia, but not the one that mentioned Hooper.  How-
ever, Lynch testified that she did not remove the Hopper sticker 
until a week before the hearing.  

To the extent that there are any disparities in the versions of 
the conversation between Lynch and Kaldjian, I credit Kald-

jian.  When testifying he seemed much more certain as to what 
was said and his version was more complete than that told by 
Lynch.  Further, while Mendoza testified that other managers 
and supervisors also demanded that other unit employees re-
move the Hooper sticker, there are no such allegations in the 
complaint, and no other hospital employee so testified.

On May 11, 2011, Mendoza sent an email to Human Re-
sources Manager Herberger and other representatives of the 
Hospital complaining about unit employees being required to 
remove stickers in support of the Union.  (GC Exh. 40.)  Men-
doza testified that she was unaware that as of May 9, 2011, 
Herberger had sent her an email that explained the Respon-
dent’s decision to ask unit employees wearing the Hooper 
sticker to remove it.  According to this email, “the Hospital 
does not prevent [unit] members from wearing union insignia 
while at work.”  However, the Hospital considered that the 
sticker in question was “designed to provoke controversy and 
cause dissension.  As such, it would cause a disruption of 
health-care operations and disturb the tranquil environment [the 
Hospital’s] seriously ill patients need and deserve.”  Accord-
ingly, the Union should be advised that “any employees who 
wear these buttons in immediate patient care areas will be in-
structed to remove them and will be subject to discipline should 
they refuse to do so.”  (GC Exh. 41.)  Apparently, Herberger’s 
email message was not received by Mendoza until somewhat 
latter, due to some confusion as to Mendoza’s email address.  
In any event, the statement in the email remains the Respon-
dent’s stated position, that being that the Hospital considers the 
Hooper sticker to be provocative and inflammatory, and em-
ployees will not be permitted to wear it or similar insignia in 
immediate patient care areas of the facility.  (GC Exh. 42.)  

For the most part, the issue before me is one of law, not fact.  
It appears that the Hospital has a long history and past practice 
of allowing unit employees to wear various types of union in-
signia, which indicate their membership in and support for the 
Union.  However, the Respondent is of the belief that an excep-
tion can be made for what it considers to be inflammatory or 
provocative stickers or buttons, and that the wearing of such 
insignia can be prohibited to employees who have contact with 
the Hospital’s patients.  In the case of employee Lynch, there is 
no question that she was told to remove the Hooper sticker, 
although it is somewhat unclear as to whether she actually did 
so.  In any event, the Acting General Counsel takes the position 
that the requirement by the Hospital’s supervisor that Lynch 
remove the sticker constituted a unilateral change in the dress 
code established through past practice, and also an attempt to 
interfere with, restrain, and coerce employees in the exercise of 
their Section 7 rights.  

The Supreme Court has held that it is appropriate to permit 
hospitals special latitude to restrict union activity in patient-
care areas since hospitals are facilities “where patients and 
relatives alike often are under emotional strain and worry, 
where pleasing and comforting patients are principal facets of 
the day’s activity, and where the patient and his family—
irrespective of whether that patient and that family are labor or 
management oriented—need a restful, uncluttered, relaxing, 
and helpful atmosphere, rather than one remindful of the ten-
sions of the marketplace in addition to the tensions of the sick 



USC UNIVERSITY HOSPTIAL 19

bed.”  NLRB v. Baptist Hospital, Inc., 442 U.S. 773, 783 fn. 12 
(1979) (quoting Beth Israel Hospital v. NLRB, 437 U.S. 483, 
509 (1978), concurring opinion).  Still, the Court held that a 
rule prohibiting the wearing of union insignia in nonpatient care 
areas is presumptively invalid, absent a showing by the em-
ployer of “special circumstances,” specifically that banning the 
wearing of insignia was “necessary to avoid disruption of 
health care operations or disturbance of patients.”  Baptist Hos-
pital, supra at 781.  

Whether a rule regarding union buttons and insignia in the 
hospital setting is valid depends upon whether the rule is being 
applied to a patient care or non-patient care area of the facility.  
The Board has held that a hospital may prohibit the wearing of 
union insignia in “immediate patient care areas” and that a rule 
banning buttons in patient care areas is presumptively valid.  
London Memorial Hospital, 238 NLRB 704, 708 (1978).  Also 
see Casa San Miguel, Inc., 320 NLRB 534, 540 (1995); Wash-
ington State Nurses Assn. v. NLRB, 526 F.3d 577, 580 (9th Cir. 
2008).  

In Mesa Vista Hospital, 280 NLRB 298, 299 (1986), the 
Board clearly delineated in a hospital setting the difference 
between the wearing of union insignia in a nonpatient care area 
from that where patients are being cared for, as follows: 
“[E]mployees have the right to wear union insignia even while 
at work.  A hospital’s prohibition of the wearing of insignia, 
however, on working and even on nonworking time in immedi-
ate patient care areas is presumptively valid.  Outside of imme-
diate patient care areas, and outside other areas where the hos-
pital establishes an adverse effect on patient care, employees 
retain the right to wear union insignia while working.  An em-
ployer may further restrict the right by demonstrating ‘special 
circum-stances.’” 

In the matter before me, it has been the long past practice at 
the Hospital for the unit employees to wear union insignia 
throughout the facility, even in patient care areas.  I conclude 
that the credible, probative evidence indicates that this practice 
has not changed.  As I noted above, I credit Supervisor Kald-
jian’s version of his conversation with EVS employee Melissa 
Lynch.  It is obvious to me that Kaldjian was concerned with 
the specific sticker that Lynch was wearing, which sticker re-
ferred to the term “Union Busting.”  This is a sensitive, highly 
derogatory term, and, in my view, could easily inflame the 
emotions of people who view it.  In some circles, placing such 
a moniker on an individual or employer is considered a highly
insulting and offensive remark.

No credible evidence was offered by the Acting General 
Counsel as would establish that the Hospital has ever allowed 
its employees while at the facility to wear buttons, stickers, or 
insignia’s with such an inflammatory message.  Even so, Kald-
jian credibly testified that he was not prohibiting Lynch from 
wearing the specific sticker in question in nonpatient care areas 
of the Hospital, but only in those areas where she would likely 
come into contact with patient’s or their visitors.

I conclude that counsel for the Acting General Counsel has 
failed to establish that the Respondent, by the statements of 
Kaldjian to Lynch on May 6, 2011, had changed its past prac-
tice of allowing employees to wear union insignia throughout 
the facility.  There has been no refusal to bargain over this is-

sue, as there has been no unilateral change by the Respondent 
in the past practice.  Clearly, the language on the sticker in 
question is so offensive that its prohibition in immediate patient 
care areas is a legitimate exception to the parties well estab-
lished past practice.

Regarding the issue of whether the Hospital, through Kald-
jian’s statement to Lynch, could lawfully prohibit the wearing 
of the sticker in question in immediate patient care areas, I 
believe the case law strongly indicates so.  The Board and the 
courts have delineated a clear distinction in a health care facil-
ity between the right that employees have to wear union insig-
nia while working in nonpatient care areas, with the right that
management has to limit the wearing of union insignia in im-
mediate patient care areas.  The testimony is uncontested that 
Lynch often works in patients’ rooms or those areas where they 
are being treated, sometimes while they are present.  Further, 
Kaldjian’s testimony was unrebutted that the lower-level lobby 
where he directed Lynch, who was working at the time, to re-
move the sticker is in the immediate vicinity of patient care 
areas such as the MRI and the hallway where patients enter and 
exit the Hospital. 

As I stated, the term “Union Busting” on the sticker in ques-
tion was highly inflammatory.  Patients seeking or undergoing 
medical treatment and their concerned relatives and visitors 
who are often under considerable emotional strain and worry 
should not have to be reminded about, or needlessly involved 
in, labor-management disputes between the Union and the Hos-
pital.  NLRB v. Baptist Hospital, Inc., supra.  The Hospital may 
legally restrict the wearing of union propaganda in immediate 
patient care areas.  See Casa San Miguel, 320 NLRB at 540; 
also see Washington State Nurses Assn. v. NLRB, supra; Mesa 
Vista Hospital, supra; London Memorial Hospital, supra.  Such 
is even more clearly the case where the sticker being worn is as 
highly inflammatory and divisive as the one worn by Lynch.  

Therefore, I conclude that Kaldjian’s comments to Lynch on 
May 6, 2011, that she must remove the sticker that she was 
wearing while working in immediate patient care areas of the 
Hospital, were neither an unlawful unilateral change in the 
parties’ past practice, nor did they constitute an attempt to inter-
fere with, restrain, or coerce unit employees in the exercise of 
their Section 7 activity.  Accordingly, I hereby recommend to 
the Board that complaint paragraphs 16, 19, as it relates to 16, 
and 21 be dismissed. 

CONCLUSIONS OF LAW  

1. The Respondent, USC University Hospital, is an employer 
engaged in commerce within the meaning of Section 2(2), (6), 
and (7) of the Act.

2. The Union, National Union of Healthcare Workers 
(NUHW), is a labor organization within the meaning of Section 
2(5) of the Act.

3. Service Employees International Union, United Health-
care Workers-West (SEIU), is a labor organization within the 
meaning of Section 2(5) of the Act.

4. The Union is the exclusive collective-bargaining represen-
tative of the following unit of employees (the unit), which unit 
is appropriate for the purposes of collective bargaining within 
the meaning of Section 9(b) of the Act:  All full-time, regular 
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part-time and per diem service, maintenance, technical and 
skilled maintenance employees employed by the Respondent at 
its facility located at 1500 San Pedro Street, Los Angeles, Cali-
fornia; excluding all other employees, managers, supervisors, 
confidential employees, guards, physicians, residents, central 
business office employees (whether facility-based or not) who 
are solely engaged in qualifying or collection activities, em-
ployees of outside registries and other agencies supplying labor 
to the Employer and already-represented employees. 

5. On June 17, 2010, the Union was certified as the exclusive 
collective-bargaining representative of the employees in the 
unit.

6. At all times since June 17, 2010, the Union, based on Sec-
tion 9(a) of the Act, has been the exclusive collective-
bargaining representative of the unit employees.

7. By the following acts and conduct the Respondent has vio-
lated Section 8(a)(1) and (5) of the Act: 

(a) Making unilateral changes in its employees’ terms and 
conditions of employment since on or about October 2010, by 
eliminating the extra shift bonuses paid to the pulmonary func-
tion technicians and the OR gas lab technician who are called 
back to work from the on-call schedule.

(b) Making unilateral changes in its employees’ terms and 
conditions of employment since on or about February 1, 2011, 
by eliminating the mandatory OR blood gas lab on-call sched-
ule for the pulmonary function technicians and the OR gas lab 
technician.

(c) Making unilateral changes in its employees’ terms and 
conditions of employment since on or about January 2, 2011, 
by changing the schedule for the echo technicians from a 3-day 
a week, 12-hour a day schedule to a 5-day a week, 8-hour a day 
schedule.

(8) The above unfair labor practices affect commerce within 
the meaning of Section 2(6) and (7) of the Act.

(9) The Respondent has not violated the Act except as set 
forth above.

REMEDY  

Having found that the Respondent has engaged in certain un-
fair labor practices, I find that it must be ordered to cease and 
desist and to take certain affirmative action designed to effectu-
ate the policies of the Act.11

                                                          
11 Both in the complaint and in her posthearing brief, counsel for the 

Acting General Counsel requests as part of the proposed remedy that 
the certification year be extended by 6 months so as to give the Union 
additional time to reach a collective-bargaining agreement with the 
Respondent, and also that the notice be read to assembled employees.  
However, in my view, such an extraordinary remedy is neither neces-
sary nor appropriate in this case in order to effectuate the policies of the 
Act.

No evidence was offered by the General Counsel as would establish 
a general failure to bargain in good faith on the part of the Respondent.  
Further, no evidence was offered as would establish that the Respon-
dent harbored animus towards the Union.  While every finding of an 
unfair labor practice is significant, those unlawful unilateral changes 
committed by the Respondent in this case were distinct and limited.  
They affected a rather small number out of the total number of employ-
ees who are members of the bargaining unit.  There is simply no evi-
dence that the Respondent’s unfair labor practices had any impact on 

Having found that the Respondent violated the Act by mak-
ing certain unlawful unilateral changes in the terms and condi-
tions of employment of unit employees, I shall recommend that 
the Respondent be ordered to, at the request of the Union, re-
scind any and all of those changes.  These include the elimina-
tion of the extra shift bonuses paid to pulmonary function tech-
nicians and the OR gas lab technician who are called back to 
work from the on-call schedule; the elimination of the manda-
tory OR blood gas lab on-call schedule for the pulmonary func-
tion technicians and the OR gas lab technician; and changing 
the schedule for the echo technicians from a 3-day a week, 12-
hour a day schedule to a 5-day a week, 8-hour a day schedule.  

My recommended order further requires that the Respondent 
make whole for any loss of earnings any unit employees who 
were discriminated against as a result of the Respondent’s uni-
lateral actions.  Backpay shall be computed in accordance with 
F. W. Woolworth, Co., 90 NLRB 289 (1950), with interest as 
prescribed in New Horizon for the Retarded, 283 NLRB 1173 
(1987), plus daily compound interest as prescribed in Kentucky 
River Medical Center, 356 NLRB No. 8 (2010).  

The Respondent shall be required to post a notice that as-
sures its employees that it will respect their rights under the 
Act.  In addition to physically posting of paper notices, notices 
shall be distributed electronically, such as by email, posting on 
an intranet or internet site, and/or other electronic means, if the 
Respondent customarily communicates with its employees by 
such means.  J. Picini Flooring, 356 NLRB No. 9 (2010).  

On these findings of fact and conclusions of law and on the 
entire record, I issue the following recommended12

ORDER

The Respondent, USC University Hospital, Los Angeles, 
California, its officers, agents, successors, and assigns, shall

1. Cease and desist from  
(a) Making unilateral changes in its employees’ terms and 

conditions of employment by eliminating the extra shift bo-
nuses paid to the pulmonary function technicians and the OR 
gas lab technician who are called back to work from the on-call 
schedule;

(b) Making unilateral changes in its employees’ terms and 
conditions of employment by eliminating the mandatory OR 
blood gas lab on-call schedule for the pulmonary function tech-
nicians and the OR gas lab technician; 

(c) Making unilateral changes in its employees’ terms and 
conditions of employment by changing the schedule for the 
echo technicians from a 3-day a week, 12-hour a day schedule 
to a 5-day a week, 8-hour a day schedule.

(d) In any like or related manner interfering with, restraining,
or coercing its employees in the exercise of the rights guaran-
teed to them by Section 7 of the Act.

                                                                                            
the parties’ ongoing contract negotiations.  Under such circumstances, a 
traditional Board remedy is certainly adequate.  See Spurlino Materials,
353 NLRB 1198, 1201 (2009).

12 If no exceptions are filed as provided by Sec. 102.46 of the 
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be 
adopted by the Board and all objections to them shall be deemed 
waived for all purposes.
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2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) At the request of the Union, the Respondent shall rescind 
the unilateral change made in its employees’ terms and condi-
tions of employment implemented on or about October 2010, 
which change eliminated the extra shift bonuses paid to the 
pulmonary function technicians and the OR gas lab technician 
who are called back to work from the on-call schedule;

(b) At the request of the Union, the Respondent shall rescind 
the unilateral change made in its employees’ terms and condi-
tions of employment implemented on or about February 1, 
2011, which change eliminated the mandatory OR blood gas 
lab on-call schedule for the pulmonary function technicians and 
the OR gas lab technician.

(c) At the request of the Union, the Respondent shall rescind 
the unilateral change made in its employees’ terms and condi-
tions of employment implemented on or about January 2, 2011, 
which changed the schedule for the echo technicians from a 3-
day a week, 12-hour a day schedule to a 5-day a week, 8-hour a 
day schedule.  

(d) Make whole for any loss of earnings those unit employ-
ees who were discriminated against as a result of the Respon-
dent’s unilateral actions, in the manner set forth in the remedy 
section of this decision.

(e) Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause 
shown, provide at a reasonable place designated by the Board 
or its agents, all payroll records, social security payment re-
cords, timecards, personnel records and reports, and all other 
records, including an electronic copy of such records if stored 
in electronic form, necessary to analyze the amount of backpay 
due under the terms of this Order.

(f) Within 14 days after service by the Region, post at its 
hospital facility in Los Angeles, California, copies of the at-
tached notice marked “Appendix.”13 Copies of the notice, on 
forms provided by the Regional Director for Region 21 after 
being signed by the Respondent’s authorized representative, 
shall be posted by the Respondent and maintained for 60 con-
secutive days in conspicuous places including all places where 
notices to employees are customarily posted.  Reasonable steps 
shall be taken by the Respondent to ensure that the notices are 
not altered, defaced, or covered by any other material.  In the 
event that, during the pendency of these proceedings, the Re-
spondent has gone out of business or closed the facility in-
volved in these proceedings, the Respondent shall duplicate and 
mail, at its own expense, a copy of the notice to all current em-
ployees and former employees employed by the Respondent at 
any time since October 2010.

(g) Within 21 days after service by the Region, file with the 
Regional Director a sworn certification of a responsible official 
on a form provided by the Region attesting to the steps that the 
Respondent has taken to comply.

                                                          
13 If this Order is enforced by a judgment of a United States court of 

appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

IT IS FURTHER ORDERED that the complaint is dismissed inso-
far as it alleges violations of the Act not specifically found.

Dated: Washington, D.C.,    April 11, 2012.  

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this No-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your be-

half
Act together with other employees for your benefit and 

protection
Choose not to engage in any of these protected activi-

ties.

WE WILL NOT do anything that interferes with these rights. 
Specifically:  

WE WILL NOT unilaterally change your terms and conditions 
of employment without giving prior notice  to the National 
Union of Healthcare Workers (the NUHW), and without afford-
ing the NUHW an opportunity to bargain about any such 
changes, in the following bargaining unit represented by the 
NUHW:  “Included: All full-time, regular part-time and per 
diem service, maintenance, technical and skilled maintenance 
employees employed by the Employer at its facility located at 
1500 San Pedro Street, Los Angeles, California; excluded: All 
other employees, managers, supervisors, confidential employ-
ees, guards, physicians, residents, central business employees 
(whether facility-based or not) who are solely engaged in quali-
fying or collection activities, employees of outside registries 
and other agencies supplying labor to the Employer and already 
represented employees.”

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed 
you by the Act.  

WE WILL, at the request of the NUHW, rescind the unilateral 
change made in your terms and conditions of employment on or 
about October 2010, which change eliminated the extra shift 
bonuses paid to the pulmonary function technicians and the OR 
gas lab technician  who are called back to work from the on-
call schedule.

WE WILL, at the request of the NUHW, rescind the unilateral 
change made in your terms and conditions of employment on or 
about February 1, 2011, which change eliminated the manda-
tory OR blood gas lab on-call schedule for the pulmonary func-
tion technicians and the OR gas lab technician.
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WE WILL, at the request of the NUHW, rescind the unilateral 
change made in your terms and conditions of employment on or 
about January 2, 2011, which changed the schedule for the echo 
technicians from a 3-day a week, 12-hour a day schedule to a 5-
day a week, 8-hour a day schedule.

WE WILL make whole for any loss of earnings, plus interest, 
compounded on a daily basis, those employees who were dis-
criminated against as a result of our unilateral actions.  

USC UNIVERSITY HOSPITAL
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