
AMERICAN ARBITRATION ASSOCIATION

In the Matter of the Arbitration between:

Re: 51 160 00393 12
PAMELA HERRINGTON, individually and on behalf of all others similarly situated
and WATERSTONE MORTGAGE CORPORATION

Before: Hon. George C. Pratt, Arbitrator

Case Manager: Trenda L. Benitez

RESPONDENT WATERSTONE MORTGAGE CORPORATION'S JURISDICTIONAL
OPPOSITION TO CLAIMANTS'MOTION FOR A PROTECTIVE ORDER,

TEMPORARY RE STRAINING ORDER, AND PRELIMINARY INJUNCTION

1. INTRODUCTION

Respondent Waterstone Mortgage Corporation (hereinafter, "Waterstone"), by and

through its undersigned counsel, hereby submits this Jurisdictional Opposition' in response to

Claimant's Motion for Protective Order, Temporary Restraining Order, and Preliminary

Injunction (hereinafter, "Claimant's Motion"), in which Claimant incorrectly argues that

Waterstone "has demanded that all current loan officer employees waive their right to participate

in this arbitration," All of Claimant's arguments, including her claims for relief, fail because

Waterstone has never consented to arbitrate its managernent decisions as to the nature and form

of employment agreements with employees who are not parties to this case. Moreover,

Claimant's factual predicate for her motion is wholly inaccurate in that the agreements will not

prohibit employees from joining ibis arbitration, and in all events, there is no possibility of

irreparable harm,

1 Should Yom- limor determine he has jurisdiction to ruie ori this matter, Waterstone will submit a more complete
brief detailiag the lack of merit to Claimaiit's assertions.

Jt. Stipulated Exh. U



if. FACTUALBACKGROUND

By way of background, the claims being pursued by Claimant in this arbitration consist

of her allegations that Waterstone violated the Fair Labor Standards Act ("FLSA") and also

committed acts constituting breach of contract and quantum ineruil. While Waterstone disputes

the validity of Claimant's claims, the present Motion constitutes an attempt by Claimant to

preclude Waterstone from exercising its inherent management rights to replacing the arbitration

provision in its existing Employment Agreement (hereinafter referred to as "the Agreement"), a

copy of which is attached as Exhibit 1, with different language applicable to new employees. It

is notable that Waterstone's reason for replacing the current arbitration agreement is that

Claimant filed a charge with the NLRB demanding that enforcement of the original arbitration

agreement be enjoined. See, Charge filed by Claimant, attached hereto as Exhibit 2.

Waterstone's changes are therefore a direct result of Claimant's own actions.

In addressing whether Claimant may raise this challenge in arbitration, it is necessary to

look at the scope of the arbitration provision in her Agreement. The operative language of the

arbitration provision contained in her Agreement provides in relevant pail:

In the event that the parties cannot resolve a dispute by the ADR
provisions contained herein, any dispute between the parties
concerning the wages, hours, working conditions, terms, rights,
responsibilities or obligations between them or arising out of their
employment relationship shall be resolved through binding
arbitration in accordance with the rules of the American
Arbitration Association applicable to employment claims.

Ex. I at p. 6.

The operative language setting forth the scope of arbitration limits the scope of

arbitration to "disputes between the parties." In no manner does the scope of arbitration

comprehend arbitrating Waterstone's management decisions with respect to other employees not
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involved in this case. Indeed Waterstone's efforts to refine the arbitration provision contained in

the Agreement is being undertaken in its capacity as an ongoing business operation and not as a

litigant in this arbitration. Moreover, its efforts are a direct result of Claimant's litigation before

the federal district court and the NLRB. This requires Waterstone to attempt to balance

compliance with the NLRB's interpretation of the NLRA and the pending arbitration, through the

revision and distribution of the proposed Amendment (hereinafter, "the Amendment") to its loan

officer employees, the only employees actually subject to the Agreement. A copy of the

correspondence disseminating the Amendment is attached hereto as Exhibit 3 (hereinafter,

"Cover Letter") and a copy of the Amendment is attached hereto as Exhibit 4. Ironically,

Claimant, who has urged the NLRB to enjoin Waterstone from continuing to use the arbitration

provision contained in the Agreement and who has argued that the arbitration provision is invalid

as a matter of law to a federal court, now attacks Waterstone's management of its business

operations and seeks to enjoin the use of the Amendment that has replaced the Agreement.

In any event, Claimant's attempt here to enjoin the use of the Amendment fails to

recognize that the Amendment actually permits employees to join this arbitration, Specifically,

the Amendment provides two options to Waterstone's loan officer employees (hereinafter,

"employees"): A) employees could elect to proceed in arbitration subject to the rules

promulgated by JAMS in their home state, or B) employees could elect to proceed in the United

States District Court for the Western District of Wisconsin, the Wisconsin state court in

Waukesha County if subject matter jurisdiction is lacking, or any other forum directed by the

aforementioned courts, See, Ex. 4. As evidenced by the plain language of the Amendment, it is

obvious that employees are not being forced to forego any right that they may have to join

Claimant in this arbitration. Simply put, Option B allows employees to bring claims against
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Waterstone in specified courts or in "any other forum to the extent it is directed by the foregoing

court(s)." Id. Insofar as one of the specified courts, the U.S. District Court for the Western

District of Wisconsin, has already directed that the wage and hour claims initiated by Claimant

be brought in arbitration and that any employee must be allowed to join Claimant in arbitration,

it is clear that Waterstone has not precluded its current employees from joining Claimant in

arbitration. See, Opinion and Order of the U.S. District Court for the Western District of

Wisconsin, attached hereto as Exhibit 5.

In all events, Claimant has no need for injunctive relief at this time. Indeed, her request

presupposes that she will certify a class and that other employees will be precluded from joining

her case in the future. If at any time in the future Claimant is successful in certifying a class she

would at that time be able to file a motion seeking that any arbitration agreement be set aside -

just like she did when this case was initiated. Hence, Claimant's Motion is directed at the wrong

forum, based upon a misreading of the relevant documents, and totally premature and

unnecessary.

III. ARGUMENT

It is well established that an arbitrator only has jurisdiction over those matters that the

parties have agreed to arbitrate. AT&T Teclis. v. Communs. Workers of Am., 475 U.S. 643, 648

- 49 (1986) ("The first principle gleaned frorn the Trilogy is that arbitration is a matter of

contract and a party cannot be required to submit to arbitration any dispute which he has not

agreed so to submit. This axiom recognizes the fact that arbitrators derive their authority to

resolve disputes only because the parties have agreed in advance to submit such grievances to

arbitration.") (internal quotations omitted). Accordingly, the threshold question in this dispute is

whether the parties have agreed to arbitrate the equitable relief sought by Claimant here
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pertaining to employment policies to which Claimant is not subject. Whether an arbitrator has

jurisdiction to resolve a dispute is a question for a court. Association of Flight Attendants v..

Republic Airlines, Inc., 797 F.2d 352, 357 (7th Cir. 1986) ("It is certainly true that even where it

is the arbitrator's task to resolve the merits of a dispute it remains the court's duty to determine

the scope of the arbitrator's jurisdiction"). For that reason alone, Claimant's Motion should fail.

However, for the additional reasons set forth below, it is evident that the arbitration provision

governing this matter does not permit Your Honor to rule on Claimant's Motion seeking to enjoin

Waterstone's conduct as it pertains to OTHER employees and not Claimant,

A. There is No Agreement to Arbitrate the Issues Raised in Claimant's Motion

As set forth in the arbitration provision applicable to the parties, Claimant and

Waterstone have agreed to arbitrate only "dispute[s] between the parties concerning the wages,

hours, working conditions, terms, rights, responsibilities or obligations between them or arising

out of their employment relationship." Ex. I at p. 6. The critical language contained in the

applicable arbitration provision is that which limits the scope of arbitration to "disputefs]

between the parties." Here, in misreading and taking issue with the Amendment, Claimant is

not complaining about her wages, her hours, her working conditions, or the terms, rights,

responsibilities or obligations between her and Waterstone. Instead, Claimant is raising a

challenge in arbitration to the validity of the terms and conditions applied to current employees

of Waterstone, a class to which Claimant does not belong.

Such a reading of the arbitration provision is consistent with the additional language

contained therein. The arbitration provision also provides, "Nothing hercin shall preclude a party

from seeking temporary injunctive relief in a court of competent jurisdiction to prevent

irreparable harm." Id. Accordingly, not only did the parties fail to agree to arbitrate the
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employment terms of other employees, the parties agreed that, in instances of irreparable harm

(which Clairriant alleges here and Waterstone disputes), a party could seek temporary injunctive

relief in Court. Therefore, Claimant does have a process by which she can seek to enjoin

conduct that does not fall within the scope of the agreement to arbitrate, but is conduct that she

claims will cause her irreparable harm. Similarly, Claimant has also filed an Amended Charge,

attached hereto as Exhibit 6, with the NLRB in an attempt utilize the NLRB to enjoin the use of

the Amendment. As a result, not only has Claimant already initiated another process challenging

the Amendment, but, by filing the Amended Charge and a Motion, she has created the risk of

inconsistent determinations.

Likewise, the fact that Rule 39(d) of AAA's Employment Arbitration Rules permit an

arbitrator to "grant any remedy or relief that would have been available to the parties had the

matter been heard in court including awards of attorney's fees and costs," cannot be read to

enlarge the scope of an arbitrator's jurisdiction; instead, this provision must only be read as

enlarging the scope of available remedies that an arbitrator has at his or her disposal when

issuing an award, be it interim or final, with respect to a matter to which the arbitrator has

jurisdiction, While the Rules may operate to expand what an arbitrator may do in resolving a

claim, the Rules cannot operate to expand the scope of jurisdiction agreed to by the parties. See

generally, AT&T Techs., 475 U.S. at 648 - 49. In this matter, injunctive relief pertaining to

working conditions to which Claimant is not subject is simply not something that is the parties

agreed to arbitrate.

The parties did not agree to arbitrate such a challenge as the arbitration provision is

specifically limited to the working conditions to which Claimant is subject. Allowing Claimant

to arbitrate her attempt to obtain an injunction of Waterstone's ongoing business practices, to
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which she is not subject, would amount to an unwarranted extension of the jurisdiction conferred

to the arbitrator, See generally, Ex. 5. Simply put, the parties have not agreed to arbitrate

Claimant's attempts to enjoin Waterstone from managing its current employees and operating its

business.

B. The Conduct Complained of by Claimant Does Not Amount to a "Dispute
Between the Parties" Because Claimant Has No Leizal Right to Assert the
Claim for In ounctive Relief

As set forth above, the key language in the parties' agreement to arbitrate specifies that

the parties have only agreed to arbitrate "disputes between the parties." The arbitration

provisions that current employees are subject to, on its face, cannot be said to be a dispute

between Claimant and Waterstone inasmuch as Claimant is clearly not subject to the

Amendment.

Moreover, any argument that the arbitration provision applicable to current employees

somehow constitutes a dispute between Claimant and Waterstone because she has filed a

complaint on behalf of a class is also unavailing as both a matter of law and fact. First, in

attempting to justify her attempt to obtain injunctive relief in arbitration absent an agreement to

do so, Claimant cites numerous cases pertaining to instances where courts, not arbitrators, have

enjoined certain contact with putative members of the proposed class. These cases are

distinguishable on several grounds. Clearly, the cases relied upon by Clairriant all involve action

being taken by a court, and these courts were not restrained in their conduct in the same way as

an arbitrator, who may only resolve those issues that the parties have agreed to arbitrate. See

generally, AT&T Techs., 475 U.S. at 648 - 49. Moreover, although Claimant has sought to

pursue claims on behalf of a class, no such class has been certified. Unless and until a class is
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certified, Claimant has no right to asset claims for injunctive relief on behalf of current

employees.

C. The Conduct Complained of by Claimant Does Not Amount to a "Dispute
Between the Parties" Because There is No Dispute as a Matter of Fact

In addition, as a matter of fact, there is no dispute between the parties because the

Amendment does not mandate that employees execute an agreement that waives their right to

participate in this arbitration. Specifically, Option B permits employees to join Claimant in this

arbitration. To wit:

I Option B provides that employees electing this option may
bring claims in "any other forum to the extent it is directed
by the foregoing court(s). " See, Ex. 4.

2. The US. District Court for the Western District of
Wisconsin, which is one of the "foregoing court(s),"
has directed that wage and hour claims brought by other
employees must be permitted to be joined to Claimant's
pending claim in arbitration. See, Ex. 5.

3. Therefore, Claimant's arbitration proceeding in AAA is a
forum that has been "directed by the foregoing couit(s),"
See, Ex. 4.

As a result, it is incorrect to state that Waterstone has precluded employees from joining this

arbitration.

Accordingly, there is no dispute between the parties because, contrary to Claimant's

assertion, the Amendment does not create the stated dispute of precluding employees from

joining this arbitration. Instead of creating a dispute between the parties, Waterstone's conduct is

consistent with Judge Crabb's opinion in Sioblom v. Charter Communications, LLC, 2007 U.S.

Dist. LFXIS 94829, *9 - 10 (W.D.Wisc. 2007). In Sjoblom, Judge Crabb ultimately found

attorney communications with current employees coercive given the totality of facts and

"defendants' less than full disclosure of the afflants' potential interest in this lawsuit." Id. at 9.
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As explained by Judge Crabb, several employees of the defendant were told to report to a

different work location for training. After just 15 minutes of training, the employees met

individually with the employers' attorneys for over an hour each. While the employees were

informed of a lawsuit, they were not informed of the fact that they were potentially class

members. Id. at 3. Both employees ultimately signed affidavits that were used to oppose class

certification; however, both employees "averred that they would not have signed the declaration

had they been told that there was a potential class action from which they could collect money or

that signing the declaration might constitute a waiver of their right to participate in the class

action," Id. at 6 - 7.

Judge Crabb began her analysis by explaining, "Although the manner in which tile

employees were solicited for defendants"blitz campaign of affidavit gathering' is cause for some

concern, it alone would not justify limiting discovery. Similarly, the mere fact that the

employment relationship is inherently coercive does not justify restricting defendants'

communications with their employees. . . .however, considering these factors along with

defendants' less than full disclosure of the affiants' potential interest in this lawsuit, I am

persuaded that a limitation on defendants' communication with potential class members is

necessary." Id. at 8 - 9. Unlike the present case, Judge Crabb found that the employer had

engaged in inappropriate conduct because, "it did not notify them that they might be entitled to

become a part of the lawsuit," and "the statements concerning the privileged and confidential

nature of the discussions are also misleading and somewhat coercive." Id. at 9 - 1.0. Therefore,

as a general proposition, the Western District of Wisconsin does recognize the right of an

employer to interact with current employees regarding the subject matter of an FLSA lawsuit.

Here, Waterstone has specifically informed its employees, "You are included in the description
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of the class in the arbitration proceeding and executing the Amendment will impact your right to

potentiallyjoin that arbitration against Waterstone." Ex. 3.

D. The Conduct Complained of by Claimant Does Not Amount to a "Dispute
Between the Parties" Because No Harm, including Irreparable Harm, has
Occurred

In addition, in order for there to be a dispute between the parties, it stands to reason that

some potential for harm must exist. As set forth above, the entire premise upon which Claimant

rests her claim for relief is without merit insofar as current employees may still join Claimant in

this arbitration. While Claimant asserts that "access to the courts is a 'fundamental' constitutional

right," Claimant's Motion at p. 21, citing Bounds v. Smith, 430 U.S. 817, 821 (1977), and

leaving aside the fact that this "fundamental" right can unquestionably be waived in favor of

arbitration, nothing contained in the Amendment would preclude Claimant or employees from

pursuing claims against Waterstone. Simply put, the Amendment cannot and does not deprive

Claimant, nor any other former employee of Waterstone, of any rights whatsoever, as they are

not subject to the Amendment, Moreover, the Amendment does not deprive employees of a right

to assert claims against Waterstone alongside fellow employees. Accordingly, the "fundamental"

2right to litigate against one's employer is preserved. As a result, Claimant has not suffered any

harm,

' Claimant relies upon cases that do not address a temporary restraining order or any form of injunctive relief;
instead these cases address the rules applicable to obtaining a release of clairns under the FLSA. See, Caserta v.
Home Lines Agengy, Inc., 273 F.2d 943, 946 (2d Cir. 1959) ("An agreement by appellee not to claim overtime pay
for the work here in question would be no defense to his later demanding it"); O'Brien y. Encotech Constr. Servs.,
203 FR.D. 346, 348 - 49 (N.D. Ill. 200 1) (voiding releases of FLSA claims). Yet again, this law does not establish
irreparable harm and, to the contrary, actually demonstrates that if these Amendments actually could be considered a
waiver or a release of claims (which for the reasons set forth above, it cannot), there would be a remedy at law as
Your Honor could simply declare such waivers void.
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Moreover, Claimant is not likely to suffer harm, irreparable or otherwise, as a result of

the implementation of the Amendment. 3 As the U.S. District Court for the Western District of

Wisconsin has already proven by striking the collective action waiver contained in the

Agreement, a prohibition against joining this litigation (were employees even compelled to

waive their rights, which they were not) can be easily remedied by striking the offending

contractual language. If Claimant is able to obtain certification of a class in arbitration, and if

the Amendments impact the composition of the class, once Claimant actually represents such a

theoretical Class of current employees, Claimant can move to have the offending provisions

struck. Accordingly, the entire jurisdictional basis for Claimant's submission is flwxed.

Respectfully, Your Honor is simply not permitted nor authorized to entertain Claimant's instant

demand for relief.

IV. CONCLUSION

WHEREFORE, Respondent Waterstone Mortgage Corporation hereby opposes

Claimant's Motion for Protective Order, Temporary Restraining Order, and Preliminary

Injunction and requests that Your Honor enter an Order denying Claimant's Motion and for such

other relief as justice requires.

DATED: August 10, 2012 Respectfully submitted,

3 In contrast to the law cited by Claimant, in the 7th Circuit, the standard for issuing a temporary restraining order
pursuant to Federal Rule of Civil Procedure 65(b) is identical to the standard for issuing a preliminary injunction.
Vienna Beef, Ltd. v. Red I-lot Chi., Inc., 833 F. Supp. 2d 870, 874 (N.D. 111. 2011) citing Ty Inc. v. Jones Group,
237 F.3d 891, 895 (7th Cir. 2001); see also, Myles v. Mahone, 2011 U.S. Dist. LEXIS 73579, *2 (C.D. 111. July 8,
2011) citing Graham v. Medical Mutual of Ohio, 130 F.3d. 293, 295 (7th Cir. 1997), Procknow v. Schueler, 2006
U.S. Dist. LEXIS 19191, *5 (E.D. Wis. 2006). In order to establish that she is entitled to a temporary restraining
order, Claimant must show: "(1) its case has some likelihood of success on the merits; (2) that no adequate remedy
at law exists; and (3) it will suffer irreparable harm if the injunction is not granted." Ty Inc., 237 F.3d at 895.
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WATEIRSTONE MORT-GAGE CORPORATZ.PN
LOAN ORIGINATOR EM-FILODIENT AGRC-EM13NT

This Employment Agreement rAgreenient") Is mads and entered Into this !-day of ARM
20jl__, aud between Waterstone Mortgage CoVp., Its subsidlai essors and/or assigns
(together"Waterstone" or the 'Smploye r or 'Tvmpany") and
pealelefleffington Loan Offlcer ("Urnployee p (collectively referred to as
the "Partles").

1. AGREEMENT OF AT-WrLI, EMPLOYMENT
Except for the provisions relating to the protection of Waterstone's Co i1fidentlal and Proprietary
Information, trade secrets, and the non-solicitition and non-compedtf)n resbictions and covenants
contaltied herein which continue beyond the termination of et-oploymi nt, elther party may
terminate this contract at any thne with or without notice far any or n ) rea!;D-R. There is 110
guarantee of continued employment and the Company does not have erni employmenr contracts,
oral or written, express or Implied.

2. SCOPE OFAUTHORITY
Bmpl6yee acknowledges that lie/she has no right or authority, express or implied, to bind or create
any obligation on the part ofWaterstone, without the express written consent of an officer ofthe
Company.

3. EFFECTIVE DATE
This plan is effective as of April 11t, 2011 and supersedes all prior Lowt Officer Employment
Agreements and Compensation Plans and addenda thereto,

4. ELIGIBILITY
Designated employees Ina Mortgnge Loan Originator, Sales Manager, and Production Manager jobs
are eligible to participate In the Plan. Employees are required to sign the Addendunis A, 8, and C
attached hereto In order to be eligible to partidpate In die plan. Waterstone may modiry the plan at
any time without the employee's consent and withoutprior notice.

5. DUTIES
a. Employee shall be employed as a Loan Officer for Employer, Uraployee's primary duties shall

be to utilize Ids/her knowledge, traJi-tingand experienc& to sGIldt, originate, sell and
racilltate the processing and closing ofloon products anti financing of residential real estate
transactions on behalf of the Company 9 customers.

b. Employee acknowledges s/he does not and will not work more than 40 bours per week,
unless additional hours are approved In advance and In writing by his/her Supervisor. These
hours do not Include lunch breaks Drother daily breaks, 1377riployee niust at tlle end of each
weeksubmit a time sheet electronJcallyvia the company's payroll systern that accurately
reflects a)) hours worked and ea * ch such submission sh4l) constitute Employee's certification
as to the number ofhours worked.

c. Employee understands that It will be his/her responsibility to davelop referral sources and
originate loans by engaging with the public outside and away fi-orn Waterstone's omces,

d. Employee agrees to devote Employee's time, attention and energy to the position set forth

EXHIBIT
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with Waterstone, Employee shall not enter into or continue any employment or render any
seivice for compensation or remuneration to any person or entity, except Waterstone,
involved in the business of real estate, banking, mortgage banking, or mortgage brokerage.

e, Employee will cooperate with periodic on-site audits and examinations to verify Loan Officer
compliance with company guidelines, Employees operating reqWrements, and federal and
state banking laws and regulations,

f. As applicable, Employee acknowledges that the duties set forthberein do not reflect any
change in the manner of work In which Employee has been engaged for Employer, and
merely restates the duties, manner, and method of work that has previously existed between
the parties since the inception of their employment relationship.

4. COMPANY RULES
Employee will remain familiar with and adhere to all Company policies, standards and
requirements published or otherwise disseminated by tile Company (including but not limited to
the Loan Offlcer Policies and Procedures) as well as all applicable federal, state, and local laws
(including but not limited to Truth In Leading Act and Regulation Z, the Real Estate Settlement
Procedures Act, the Fair Lending Act, and the Equal Credit Opportunity Act and Regulation 13).

5. COMPENSATION TO EMPLOYEE
Waterstone shall pay Employee compensation for services performed under this Agreement, as
follows.,

a. Base Pay. Employer shall pay Rmployee an hourly wage equal to the then-preval.ling
minimum wage for hours worked each week up to 40 hours plus the then-prevailing
minimum wage at time and one-half for any hours worked In excess of 40 hours in a week as
approved In accordance with Section 3.b above.

b. Loan Originator's Compensation as defined In Addendum A and/or Base Price as defined in
Addendum B to this Agreement will not as a matter of course be reviewed or adjusted
quarterly.

c, Loan Originator's compensation will only be subject to review in one of tile following three
circumstances:

a. Loan Originator frequently falls to adhere to the Base Price. "Frequently" Is deflned
as 3 or more loans in a single quarter that are subject to pricing exceptions;

b, Loan Originator requests a review of his or her compensation;
c, There are losses associated with Early Payment Defaults (EPD'S), Early Payoffs

(EPO's), unsaleable loans, delinquencies, or other material loan performance Issues.
d. In the event a Loan Originator's compensation Is evaluated for adjustment, a variety of

criteria including pull through rate, quality of loan files, loan volume, seniority, overall
sources of origination, loan performance, any relevant competitive forces impacting Loan
Originator's performance, and aby relevant macroeconomic trends will be reviewed III
establishing a new Base Price and/or Compensation Level as to prospective loans originated
in the future. Loan Originator's compensation may or may not be adjusted accordingly.
Waterstone will not establish or maintaf n a Base Price that it does not believe can be
adhered to on an ongoingbasis.

e. In addition, Loan Originator's commission rate can be adjusted or suspended at any time if
the Company has reason to believe that (1) Loan Originator has breached his or her f1d pi
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duty to the company; (!I) Loan Originator has violated any law, policy, procedure or acted
improperly in regard to any transaction with a consumer, or (lit) Loan Originator is engaged
in self-dealing, acting purely in his or her own pecuniary interest without regard to and
Inconsistent with the Interests of the Company and/or the consumer.

f. Subject to die terms and conditions set forth herein, Employee will receive a commission
based on the schedule attached hereto as Addendum A, subject to the terms and conditions
herein.

g, Commissions are calculated by deducting the Base Pay paid during the current pay period
f om the aggregate commission calculated pursuant to Addendum A. In the event that
Employee's Base Pay for the applicable period exceeds the commission, any negative balance
will be carried over and reduced In the calculation of future commissions, provided that
Employee is not and may not be held responsible for negative balances except to the extent
that lils/hev commissions can be reduced. Under no circumstance, and at no time during or
after employment, will Employee be required or expected to re-pay Waterstone beyond
and/or except as per the deductions from commission described herein.

h. Rates and pricing to the consumer will be calculated based upon the charges reflected on the
Company's pricing engine or any other pricing engine being used by Company for register! ng
or locldng loans.

1. It Is understood that Employee Is not entitled to commission simply for procuring a loan. No
commission is earned, accrued, or payable to Employee unless and until the loan has closed
under Employee's supervision, and the applicable EPO or EPD period has expired on the
loan. Commissions will be advanced to Employee on the 15th of the following month from
the date the loan closes. A closing is defined b ' elow.
As defined herein, a loan is not closed unless and until the loan has gone through closing, all
monies have funded, all recessionary periods have expired, and all proper documentation
has been filed In connection with the loan, and in accordance with RESPA,

k. Employee agrees that In the event s/he believes there Is any error In connection with the
calculation oflils/her commission, s1he will raise any such disagreement in writing with the
Company, within 60 days of payment of the commission. Failure to do so acknowledges
agreement with the amount of the commissions paid, Employee agrees that as of the
execution of this Agreement, thei-e are no disputes pertaining to compensation with
Waterstone and that employee has received all pay and compensation due to him/her as of
the date of the execution of this Agreement.

6. RESTRICTIVE COVENANTS: CONFIDENTIALITY; NONSOLICITATION; NONCOM-PETITION
a. Employee acknowledges that by reason of his/her employment hereunder, Employee will

occupy a position of trustand confidence with Waterstone and that Employee will have
access to confidential and proprietary information and trade secrets of Waterstone, all of
which are the unique and valuable property of Waterstone. Employee acknowledges that,
among other things, its loan programs, advertising programs, referral sources, business plan,
marketing strategies, software, customer lists, and Investor lists have been developed
through the expenditure of substantial time, effbit and money which Waterstone wishes to
maintain in confidence and withhold from disclosure to other persons. Accordingly, as a
material inducement to Waterstone to enter into this Agreement, Employee acknowledges
that s1ha will become intimately Involved and/or knowledgeable in regard to Waterstone'
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business and will be entrusted with Waterstone'confldential information, and both during
his/her employment and after any termination thereof, Employee will use such Information
solely forWaterstono'beneft and maintain as secret and will not disclose any of the
Confidential Information to any third party (except as Employee's duties may require)
without Waterstone'prior express written authorization,

b. Employee agrees that during his/her employment with Waterstone s/he will not directly or
Indirectly, on behalf of himself/herself or any other Individual, organization, or entity solicit
any customer or client or prospective customer or chent of Waterstone to engage In or
transact business with any entity or person other than Waterstone.

c. Employee agrees that for a period of twelve (12) months following the cessation of
employment with Waterstone (such period not to Include any period(s) of violation or
perlod(s) of time required for litigation to enforce the covenants herein) s/he will not
directly or Indirectly, on behalf of himself/herself or any other individual, organization, or
entity, solicit for the purpose of providing services of the type provided by Waterstone (I)
any actual or prospective customer or client of Waterstone with whom during Employee's
employment with Waterstone s/he has communicated or contacted; and/or (ij) any actual or
prospective customer about whom S mployee has obtained confidential Information In
connection with his/her employment with Waterstone.

d, Employee agrees that during bis /her employment with Waterstone and for a period of
twelve (12) months after the termination of employment with Waterstone (such period riot
to include any period(s) of violation or perlod(s) of time required f6flitigation to enforce the
covenants berein.) Employee will not on behalf of himself/herself or on behalf of any other

person, firm, or entity, directly or Indirectly solicit any of Waterstone' employees,
corisultants, or contractors to leave Waterstone; form or join another entity; arid/or sever
(or cause the termination al) their relationship with Waterstone.

e. Hmployee agrees that during the term of this Agreement and for a period of 12 months
following such tennination, s1he will not contact (1) any actual or'prospective customer oi-
client of Waterstone with whom during Employee's employment with Waterstone s/he has
communIcated or contacted; and/or (if) any actual or prospective customer about whorn
Employee has obtained confidential information In connection with his/her employment
with Waterstone for the purpose of refinancing any loan closed through the Company,
where any such refinance would restilt In an early pay-off resulting in the recapture of any
revenue paid tothe Company. Employee agrees that in the event that employee encourages
any customer to undertake any such transaction s/he shall be liable to the Company in the
amount of any recaptured revenue in addition to any other damages as permitted under this
Agreement or under applicable law.

C. Employee agrees that for twelve (12) months following the termination ofemployment with
Waterstone, s/he will show this Agreement to any and every subsequent employer during
such time.

g. Employee agrees that the restrictions herein will not interfere with or unduly limit his/her
ability to obtain suitable alternative employment following termination ofemployment,
Employee acknowledges that the protections afforded to Waterstone herein, are reasonable
arid necessary.

h, Employee recognizes that Irreparable damage will result to Waterstone in the event of the
violation of any covenant contained herein made by him/her, and agrees that in the evM

4-1-2011 -I ---- -initial$
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such violation Waterstone shall be entitled, in addition to its other legal or equitac ble
remedies and damages as set out below, including costs and attorney's fees, to temporary
and permanent Injunctive relief to restrain against such violation(s) thereof by him and by
all other persons acting for or with him./her.

7. NO EXISTING RESTRICTIVE COVENANTS
Employee represents and warrants to the Company that no "non-compete", non-sokitation or
confidentiality agreements with any other company, person or entity are binding upon him/her or
affect his/her employment with the Company as of the date this Agreement,

8. INDEMNIFICATION
To the maximurn extent permissible by RESPA and/or BUD, limployee hereby agrees to indemnify
and defend Waterstone for any and all attorneys' fe s, costs of prudent settlement, judgments, or
damages incurred by the Company as a result of any violation by Employee of any term or
obligation under this Agreement,

9. RETURN OF RECORDS AND PAPERS
Employee agrees upon the cessation of his/her employment with Waterstone for any reason
whatsoever, to return to the President of Waterstone all company equipment, including but not
limited to computers or cell phones, and all records, copies of records, computer records, and
papers and copies thereof, pertaining to any and all transactions handled by Employee while
associated with Waterstone. Employee further agrees to provide upon termination a written
account of any and all open leads, business prospects, and/or loans in process as of the date of
his/her termination.

10. SLVERANCE AND DEATI-1/1)[SABILITY BENEFIT
a, In the event that Employee provides reasonable notice of his/her resignation and complies

with all terms and conditions of this Agreement, the Company, in its discretion, may pay
Employee a severance based upon the loans In Employee's pipeline dependant upon the
amount of work necessary to complete any pending transactions. This severance is
determined by the Company in its sole discretion,

b. In the event Employee dies and/or becomes disabled such that Employee cannot physically
perform any gainful employment for a period of at least 180 days, Employee (and/or the
Estate, as applicable) shall be entitled to payout of all loans in his/her pipeline upon tile
close of such loans, as if employee supervised such loans to completion. Employee
acknowledges that this benefit Is in exchange for the execution of this Agreement and
acceptance of the restrictive covenants set forth herein.

11. PIPELINES
Employee furtber acknowledges that alHeads and loans In process are property of the Company,
Employee agrees to provide upon termination a written account of any and all open leads, business
prospects, and/or loans in process as of the date of his/her termination, and agrees not to take any
action to divert such loans to a competitor or away from the Company.

12. ALTERNATWE DISPUTE RESOLUTION
The parties agree that In the event of any dispute between thern that arises out of the employment

4-1-2011
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relationship and/or this Agreement, prior to Initiating any lawsulL the party intending to Initiate
such a claim or proceeding, will at least ten (10) days prior to doing so, provide the other party with
a speciric demand For monetary relief, as well as a calculation explaining the basis for said monetary
demand, as well as a short and plain statement of the grounds upon which such demand is sought.
Notwithstanding the foregoing, this provision does not prohibit a party from immediately seeking
Injunctive relief limited to preventing irreparable harm.

13. ARBITRATION/GOVERNING LAW/CONSENT TO JURISDICTION
This Agreement is made and entered Into in the State of Wisconsin and shall in all respects be
interpreted, enforced, and governed by and In accordance with the laws of the State of Wisconsin,
In the everit that the parties cannot resolve a dispute-by the ADR provisions contained herein, any
dispute between the parties concerning the wages, hours, working conditions, terms, rights,
responsibilities or obligations between them or arising out of their employment relationship shall
be resolved through binding arbitration in accordance with the rules of the American Arbitration
Association applicable to employment claims. Such arbitration may not be joined with or join or
Include any claims by any persons not party to this Agreement, Except as otberwise set forth
herein, the parties will share equally In the cost of such Arbitration, and shall be responsible for
their own attorneys' fees, provid6d that if the Arbitration Is brought pursuant to any statutory claim
for which attorneys fees were expressly recoverable, the Arbitrator shall award such attorneys' fees
and costs consistent with the statute at issue, Nothing herein shall preclude a party from seeking
temporary Injunctive relief in a court of competent jurisdiction to prevent Irreparable harm,
pending any ruling obtained through Arbitration. Further, nothing herein shall preclude or limit
Employee from filing any complaint or charge with a State, Federal, or County agency. By execution
of this Agreement, the parties are consenting to personal jurisdiction and venue In Wisconsin with
respect to matters concerning the employment relationship between them.

:14, LOAN PRICING

a. Loan officer will be assigned a specific minimum Base Price and corresponding rates.
b. Loan OMcer may not lock any loan below the rate corresponding to the Base Price without

the Company's approval.
c. Exceptions to Base Price. So long as a loan Is closed at or above the rate corresponding to

the Base Price, no pre-approval Is necessary. In the event Loan Offlcer wishes to lock a loan
below the rate correspondf ng to the assigned Base Price the Company will examine the
Loin Officer's seniority, volume of production, source of the loan, potential for repeat
business, the extent of the requested variance, and Loan Offlcer's historical adherence to the
Company's pricing, which includes adherence to price locks, avoidance of rate lock
extensions, and collections of required third party fees. The determination of whether to
approve a rate lock below the Base Price has no Impact on Loan Officer's compensation,

d. The company reserves the right in its discretion to approve/disapprove ally requested
variance In pricing.

19. SEVERABILITY
The Parties agree thatto the extent that any provision or portion of this Agreement shall be held,
found or deemed to be unreasonable, unlawful or unenforceable by a court of competent
jurisdiction, then any such provision or portion thereof shall be deemed to be modified or re ackte

n tia s
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to the extent necessary In order that any such provision or portion thereof shall be legally
enforceable to the fullest extent permitted by applicable law, and that It will not affect any other
portion, or provision of this Agreement, and the Parties hereto do further agree that any court of
competent jurisdiction shall, and the parties hereto do hereby expressly authorize, request and
empower any court of competent jurisdiction to enforce this Agreement, and any such provision or
portion thereof to the fUllest extent permitted by applicable law.

16, LEGAL FEES
Employee further agrees that Waterstone shall be entitled to the cost of all legal fees and expenses
Incurred In Investigating and enforcing the covenants contained herein, Including fees and expenses
Incurred prior to filing suit.

17. UNDERSTANDING OF PARTIES
This Agreement represents the entire agreement between the Parties and supersedes any and all
prior agreements or understandings, oral or written between Employee and Waterstone, it is
further agreed that this Agreement shall remain in full force and effect until superseded In writing,
signed by all Parties. In the event of a company name change, this Agreement will continue to be
fully enforceable,

18. VOLUNTARY AGREEMENT
Employee acknowledges that he has been given sufficient time and opportunity to review, consider,
and obtain advice in connection with the execution of this Agreement, and that Employee has not
been forced to sign this Agreement under duress,

19. NON-WAIVER
A waiver or inaction by either party of a breach of any provision of this Agreement shall not operate
nor be construed as a waiver by of any subsequent breach of the Agreement.

20. FAIR LENDING
It is the policy of Waterstone to conduct Its business In a non-discriminatory manner and in
compliance with legal and regulatory guidelines concerning applicable fair lending laws including
but not limited to the Fair Lending Act, the Equal Credit Opportunity Act and Regulation B. All
Employees and Managers are responsible for treating all borrowers In a fair and non-
discriminatory manner. This includes, but is not limited to, not basing price quotes or lender
credits on stereotypical assumptions about about applicants which may be related to race, color,
religionnational origin, sex or marital status, or age. It is a part of Company's objective that the
frequency and magnitude of permissible lender credits to protected classes not differ materially
from the frequency andmagnitude of permissible lender credits to non-protected people,
Employees and Managers are Instructed that they will be permitted to grant lender credits only
insofar as their lending record Is consistent with this objective.

21, FULL AND COMPLETE AGREEMENT
This Agreement sets forth the entire understanding and agreement of the parties hereto and fully
supersedes any and all prior or contemporaneous agreements, understandings or negotiations
between the parties with respect to the subject matter hereoE No prior negotiations or drafts of this
Agreement shall be used by either party to construe the terms or to challenge the validity hereof.

41-1-21011 - R"..
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Agreement shall be used by either party to construe the terms or to challenge the validity hereof.
This Agreement may not be modified except In writing between all parties hereto, No-oral promises,
assurances, agreernents,,ar understandings either prior or subsequent to the execution of rills
Agreement are bindlqg 9p, maybe relied upon except and unless incorporated herein or
incorporated by written-modificatIon as permitted herein.

7 April
Yokmtmi" reed toaaROxRrAited this (lay of 20_::j

Accepted:
L oa in 0 fffifi , e r

Waters ne -tg rporation
. ; I

By,
Print Name Eric r - President

NMLS (1)

a lr
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ADDENDUM A

Employee shall be provided with the following compensation arrangement for the duration of this
employment agreement.,

Commission

Base Commission Level - Originating Loan bfflcer to receive compensation of 200 Basis Point (bps) on each
closed and funded loan unless otherwise Indicated.

Qa 4 e ture Branch M"ager Signature

j-A he77p, I r , W -Z 1 ( , 'k, > r Ayxda
Loan Officer Name Branch Manager Name

-10 C(axi
NMLS ID

Date: qL-7 /j j Date;
I

Accepted:

Waterstonj4r e rporation

By: 13- r1c 1. FgenI V6(er - President Date:

4-1-2011 Nt , tl IS
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ADDENDUM B

Brokered Transactions

Brokered transactions (including table funded or wholesale transactions) with borrower- paid
compensation are not allowed. All brokered transactions are required to be co-originated with the
Waterstone Direct division and compensation for these transactions will be based on 50% of the
Waterstone Direct loan ofter compensation plan. Under no circumstances Is Employee allowed to
quote an Interest rate or provide disclosures to a consumer on any brokered transaction without
the prior engagement of a loan officer from Waterstone DIrecL Contact the corporate office for a
copy of the current Waterstone Direct compensation plan. This does not apply to Reverse Mortgage
Loans.

Reverse Mortgages

Reverse Mortgages that are originated on a brokered basis are not required to be co-orighlated with
Waterstone Direct. The compensation for all reverse mortgage loans that are originated on a
brokered basis is the same as what is deflned in Addendum A for all other loans.

203(k)Loans

203(k) loans that are originated on a correspondent basis are required to go through Waterstone's
203(k) division. The first three transactions Employee originates on a correspondent basis are
considered test cases and are required to be co-originated with a loan officer in the 203(k) division.
Compensation for these loans will be split 50% based on the compensation plan defined in
Addendum A. After the successful Closing of the first three transactions, Employee will be allowed
to originate and earn the full commission on 203(k) loans; however these loans are still required to
be submitted to the 203(k) division prior to underwriting and prior to closing.

Brancb Pricing Policy - Base Price

The minimum price required on all correspondent transactions is 100,00. The pricing and rates
displayed in the Company's pricing engine are reflective of all margins and compensation to the
loan officer. The pricing shown In the pricing engine plus any origination fees must be greater than
or equal to 100,00 on all loans. Any transaction achieving a final price Including any origination
fees or discount points of less than 100.00 must be approved in writing, In advance, from the
branch manager.

Telemarketing

Loan officer Is prohibited from engaging in any telemarketing activities unless approved in writing
and with a modification signed by the President of the Company and attached hereto,

4-1-2011 
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ADDENDUM C

Loan Officer Disclosures

I hereby certify thefollowing:

I am a licensed real estate agent or hold a real estate sales license
I have been convicted of a felony In the past 7 years 2N'

I acknowledge receiving and understanding thefollowing policies:

Loan Officer Policies and Procedures -Y -N
Rate Lock Policy z2f -N

Regulation Z / Loan Officer Compensation Disclosure

I hereby certify that I understand that under Section 129 of the Truth in Lending Act (15 U.S.C.
1639), subsection (k), I ain not able to be paid any form of compensation that is based on any of the
following,

Interest Rate or APR
LTV (Loan to Value)
Prepayment penalLy or any specific loan terms
Credit Score
Amount of fees collected
CRA (Community Reinvestment Act) Eligibility
Existence of PMI (Private Mortgage Insurance) on a loan
individual loan profitability
Loan type or feature
Any other term or condition of a loan or proxy for a term or condition

I further understand that I cannot be paid any form of compensation from both the borrower and
the lender. I cannot steer consumers to products on the basis of increased compensation, and I
cantidt credit a !1orrower any fees by deducting them fi-om my compensation,

Loan Officer Slelatur - NMLS ID

G:'-;. 'I 4 -7-lif -
Loan Officer Name Dat

[nittals



ADDENDUM D

Employee shall be provided with the following bonus compensation arrangement fdr the
duration of this employment agreement:

Bonus Cominission Plan

Monthly Production Volume Incontive - Additional bps paid retroactive on total closed and funded loans during
the calendar month.
10 closed units = Additional 10 bps on total volume
is closed units = Additional 3 bps on total volume for a total of 13 bOs
20 closed units = Additional 3 bps on total volume for a total of 16 bps

*Company generated referrals are paid out at 60% of the loan officer Base Commission Level.

C

an ce natu Branch Manager Signature

PA (

Loan Officer Name Branch Manager Name

A2q aLz
NMLS ID

Date; 416/11 Date:

Accepted:

Watersto age C p Lration

By., Date:
Erlcj.Egenhz 71- President

4-1-2011
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AMENDMENT TO LOAN ORIGINATOR 13114PLOYMUNT AGIM13MENT DAT90 APRU 1,
2011

The effective date of the In-House Loan Originator Rmployment Agreementilated April 1,
2011 and any addendums therato (cnIfectively tbe "Agreement) shall be arriended to April
6,2011. All other sections ofthe Agreement shall remain in 1W] force and effect except as
set forth herein.

Paragraph 3 DF the Agreement Is hereby removed and replaced with tho Wowing:

3. -EFFECTIVE DATE
Tfds Agreementand compensation plan Is eftective as of April 61T 2011 and supersedes all
prior Loan Officer OmploymentAgreaments and Compensation Plans and addenda thereto.

'roan Offiwr Signature Brvnch Manager Signature

Pamela Eatells Hernnglon Linda Hag
Loan Officer Name Branch Manager Name
20922T

UMLS I'D

Date,

Accepted.-

Waterston ag porat(on

By: Date-
Eric J. Sg ;?7 r - President

4-6-201IAmenchnent



FRI United States Government
A

NATIONAL LABOR RELATIONS BOARD

Reglon'30

310 West Wisconsin Avenue - Suite 700 Telephone (414)297-404(3
Facsimile (414) 297-3880

Milwaukee, Wl 53203-2211 www.nirb.gov

January 26, 2012

Mr. Ari Karen, Esq.-
Offit/Kurman, Attorneys at Law

8171 Maple Lawn Blvd., Suite 200

Maple Lawn, MD 20759-2521

Re. Waterstone Mortgage Corporation

Case No. 30-CA-073190

Dear Mr, Karen:

On January 26, 2012, Ms. Pamela E, Herrington filed a charge alleging that your client has

violated the National Labor Relations Act. The charge is being fully investigated by Field Examiner
Ms. Adriaria A. Kelly.

This is to advise you that Ms. Pamela E. Herrington has also requested that the Board seek
temporary injunctive relief pursuant to Section 1.00) of the Act, assurning probable merit is found,
pending final determination by the Board of the alleged unfair labor practice(s). As the propriety of
such action will also be the subject of our inquiry, we would appreciate your position on the injunction
question as well as your position on the merits of the charge during the investigation.

Very truly yours,

Irving E. Gottschalk
Regional Director

cc: Waterstone Mortgage Corporation
1133 Quail Court
Pewaukee, WI 53072-3750

-EXHIBIT



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
REGION 30
310 W WISCONSIN AVE Agency Website; wwwnlrbg
STE 70OW Telephone: (414)297-3861
MILWAUKEE, WI 53203-2281 Fax., (414)297-3880

January 26, 2012

WATERSTOI E MORTGAGE CORPORATION
1133 Q'OAIL CT
PEWAUKEE, WI 53072-3750

Re: Waterstone Mortgage Corporation
Case 30-CA-073190

Dear Sir or Madam:

Enclosed is a copy of a charge that has been filed in this case. This letter tells you how to
contact the Board agent who will be investigating the charge, explains your right to be
represented, discusses presenting your.evidence, and provides a brief explanation of our
procedures, including how to submit docurrients to the NLRB.

Investigator: This charge is being inve-stigated by Field Exa miner ADRIANA A.
KELLY whose telephone number is (414)297-4046. If ADRIANA A. KELLY is not available,
you may contact Deputy Regional Director BENJAMIN MANDELMAN whose telephone
number is (414)297-3881.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701,
Notice of Appearance. This form is avallable on our website, www.nlrbgov, or ftom an NLRB
office upon your request.

If you are contacted by someone about representing you in this case, please be assured
that no organization or person seeking your business has any "inside knowledge" or favored
relationship with the National Labor Relations Board. Their knowledge regarding this
proceeding was only obtained through access to information that must be made available to any
member of the public under the Freedom of Information Act.

Presentation of Yom- E vidence: We seek prompt resolutions of labor disputes.
Therefore, I urge you or your representative to submit a complete written account of the facts
and a statement of your position with respect to the allegations set forth in the charge as soon as
possible. If the Board agent later asks for more evidence, I strongly urge you or your
representative to cooperate fully by promptly presenting all evidence relevant to the
investigation, In this way, the case can be fully investigated more quickly.

Full and complete cooperation includes providiiig*witnesses to give sworn affidavits to it
Board agent, and providing all relevant documentary evidence requested by the Board agent.
Sending us your written account of the facts and a statement of your position is not enough to be



Waterstone Mortgage Corporation -2. January 26, 2012
Case 30-CA-073190

considered full and complete cooperatiori. A refusal to fully cooperate during the investigation
might cause a case to be litigated unnecessarily.

In addition, either you or your representative must complete the enclosed Commerce
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute. If
you recently submitted this information in another case, or if you need assistance completing the
form, please contact the Board agent,

We will not honor any request to place limitations on our use of position statements or
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records
Act. Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of
FOIA, 5 U S.C. Sec. 552(b)(4), and any mhterial you submit may be introduced as evidence at
any hearing before an administrative law judge. We are also required by the Federal Records
Act to keep copies of documents gathered in our investigation for some years after a case closes,
Further, the Freedom of Information Act may require that we disclose such records in closed
cases upon request, unless there is an applicable exemption, Examples of those exemptions are
those that protect confidential financial information or personal privacy interests.

Procedures: We strongly urge everyone to submit all documents and other materials
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing)
through'Our website, M"Arbgov. However, the Agency will continue to accept timely filed
paper documents, Please include the case name and number. indicated above on all your
correspondence regarding the charge.

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website, mrmwnlrb.go or from an NLRB
office upon your request. NLRB Form 4541 offers information that is helpN to parties involved
in an investigation of an unfair labor practice charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.

Very truly yours,

IRVING E. GOTTSCHALK
Regional Director

Enclosures:
1. Copy of Charge
2. Commerce Questionnaite
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cc: ARIKAREN
8171 MAPLE LAWN BLVD
STE 200
FULTON, MD 20759-2521
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FORFA EXrMP7 WE 44 U.S.C 3512

imlemet UNITECY STATE $ OF AMERICA DO NOT WRITE IN THIS SPACE
MRMKIRU491 NATIONAL LMOR RELATIONS BOARD0.") CHARGE AGAINST EMPLOYER case Date Filed

30--rA-073190 
I

IN15TRU010148. 
Panuary 26, 2012

1h WILRO Roulorial 01racloy for Wp vv9Ion.fnwhIch lhoolletied tonWirlaburproDtIceoplurrad or Is occurting,

11. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of W ayer b- "Q)' W' 301.575,0340

Vatdrstone Mortgage Corporation W

1, IFOX No. 301.676.0336
d, Addfors (Stleet, city. s1*10, and VP ucofe) a. Employer Reprosonlative
1133 Quall Couirt Ad Karen, Offit Kurman 9.

Pewaukee, Wi6consin 53D72, 8171 Maple Lawn Boulevard, Ste.
200, Maple Lawn, MO 20769 h. Numborofwarkervern layed

more than 1

1. Typo of rzolebliArWrit (factory, folne, wholesaler, ofc.) Inelpal p(oduut or service
Mortgage Origination WoTtgages

k. Tho obove-ri-adim ornp!oyer has engaged in Eind Is engaging In unfair labor predlopswithInths rivioninu of section 8(a). rummdons (1) and (list

section 7 of ths National Lebor RelaWns Act, and these unfainabor

proollcas ore oracticas Vocting vorrinnerce tvithin the maning of the Act, or thaw vnfa$r labor preolloeo ere unfair practices affecting cOnImUrre

vri(Win the meaning of the Act amd the Postal ReorganigillQn Act,

Ei;sla of the Charge (s6f Wh e clear and conclse 4traternorif of (he facts wnuftft the alleged flater(laborPred1cas)

I was employed by Waterstorie Mortgage Corporation (WMC) January 26, 2011 through October 7, 2011. 1 arn now

employed by another mortgage company. During employment With WMC, all loon ofters were required, as a, condition of

employment, to agree to a mandatory arbitration program which prohibited class and representative actions In court and In

arbitration. Since on or about April 7, 2011, the above-named employer has maintained and enforced a mandatory

arbitration program That purports to prohibit employees from exercising their Section 7 rights. WMC's arbitration agreement

applies to all mortgage loan officer employees (and likely its other mortgage staff as well) nationwide and also violates

NLRA section 8(a)(1) pis it applies to these employees. I filed a FLSA collective and class action against kWC in ilia

VVOWI. On 12M2111 1, WMC filed a motion to enforco Its unlawful arbitration clause and to have the case dIsmiMd In favor

of individual arbitration. Relief per Section 10(j) Is requested, ;Z3

3. Full ?am or porty I Ping charge (if 19bor orgarlizefibrit, 9[ve full nafria, indufflng We/ nome end nUmberl
ringion

4a, Addrane (Street and nvmber, efty, -stele, and ZIP wde) 4 li. Tel, N
W M

27035 N. 56th Street 4c. Coll No r4
Scottsdale, AZ 86266 294(A89

4 d. Fax No.

0. a-Molt

6. Full name of national or international fabor organization of which It Is on affiliFlip or constituent Un4 (to be 0110d In sylion chatga Is filed by Wi7w-
orgvnkallon N/A

6. Tel. No.
I declare INI I have roW the above charge and (hat the stalemorits 8yo trueto the beSt of my knovAndliDand barier, 845-255-9370

By 
Dan Getman, Attorney Office, K any, Oell No.

Aslure5frepreicnixiv, n;mDan"Ve 0"Offico, POWYTVon 'g" Fax No. 846-255-9370

Getman & Sweeney, PLI-0, 9 Parodies La., New Peitz, NY 12651
1, dgetman@getmensweeney.com

WILLFVL FALSF 8TAT15WENTS ON THIS CHARGL CAN DO PUNISHED UY FINE AND IMPRISONMENT (u.s. rOOE, TITLE 18, SECTION 1001)

PRIVACY Acr 9TAYMMENT
Solkilatloo of the Information on this form is authorized by the National Labor Relations Act (NLRI 29 U.&C. § 161 er scAq. The principal use of the information la to ass.M
lhe National Labor Relations Board (NLRD) in prowssIng unfair labor practloo and related procee lIngs or litigation, The ioutina wes for tho Informblien pro fully set forth in
the Fedefel Register, 71 Fod, Reg. 7d942-43 (Deo. 13, 2008). The NLRB will further explah these uses upon request. Disclosure of (No Information to the NLR8 Is
voluntary; however, failure to supply the Information W11 cause the KRO to dectine to Invoke 4 pmesses.



Revised 3/21/2011 NATIONAL LABOR RELATIONS BOARD

QUESTIONNAIRE ON COMMERCE INFORMATION
Please read caril answer all applicable Items, slid return to the NLRB Office. 11 additional space Is requiroo, please add a nd Identify Item number.
CASE NAME CASE NUMBER

Waterstone Mortgage Coy2oration 30-CA-073190
B WX In. LWANWO I M1910 P41 a I W N

I i I W
j ) CORPORATION LLC LLP PARTNERSHIP SOLE PROPRIETORSHIP OTHER (Specify)

A. STATE OF INCORPORATION B. NAME, ADDRESS, AND RELATIONSHIP (e.g, parent, subsidiary) OF ALL RELATED ENTITIES
OR rORMATION

MOM

MMMr18T0At thladdress I .. Ned In this matter

A. Did you provide services valued In excess of $50,000 directly to customers outside your State? If no, indicate actual value.

8. If you answered no to 9A, did you provide services valued fit excess of$50,000 to customers in your State who purchased goods
valued !it excess of $50,000 from directly outside your State? If no, indicate the value of any such services you prqvided.

C. If you answered no to 9A and 9B, did you provide services valued in excess of $50,000 to public utilities, transit systems,
newspapers, health care Institutions, broadcasting stations, commercial buildings, educational institutions, or retail concerns? If
less titan $50000, Indicate amount. $

D. Did you sell goods valued in excess of $50,000 directly to customers located outside your State? If less titan $50,000, indicate
amount, $L-

E, Ifyouanswered no to 91), did you sell goods valued in excess of $50,000 directly to customers located inside your State who
purchased other goods valued in excess of $50,000 froitt directly outside your Staill If less titan $50,000, indicate 0131ount.

F. Did you purchase and receive goods valued in excess of $50,000 from directly outside your State? If less than $50,000, Indicate
arnount, $

0. Did you purchase and receive goods valued in excess of $50,000 front enterprises who received the goods directly from points
outside your State? If less than $50,000, indicate amount. $

IT. Gross Reven ties from all sales or performance of services (Check lite largest allnount):
[)SIOOOOD []$250,000 []$500,000 1 _$1,000,000or more If less titan $100,000, indicate amount.

1. Did you begin operations within the lost 12 ition(Its?. If yes, specify date:

IBM I
I I YES NO afyes, nante and address of assoclattairor group).

NAME TITLE P MAIL ADDRESS TEL. NUMBER

MRS, M W N 8 Im M.
C-MAJL ADDRESS DATE

PRIVACY ACT STAXEMENT
Solloilallon of the Information on this form Is authorized by the Natlonal LaWRelatlonskt (NLRA), 29 U.S.C. § 161 etseq. The 00pal use oftlie informal Is to assist the National Labor Retallons
8wd (NLRB) in processing representation endlor War labor practice prol and related proceedIngs; or Fillgallon. The (ouline uses for the information are fully set forth In the Federal Register,
71 Fed. Rog. 74942-43 (Dec. 13,2008). The NLRB Vill) further explaln these uses Opm request. Disclosure of 1h6- Information to the NLRB Is voluntary, Hovmvet, fl to supply the Intl may
cause the NLRB to refuse to prooess any further a regmenlahon or unfair labor pw*o case, or n*ay cause the NLRB to Issue you a subpoena and seek enfol of the subpoena In federal courl.



Dear Loan Originators,

In an effort to take into consideration recent nationwide legal developments in the way courts
will analyze and interpret arbitration provisions contained in employment agreements, I arn
providing you with the attached proposed Amendment to your Loan Originator Employment
Agreement. Please read the Amendment carefully as you will have the option of replacing the
paragraph in your Loan Originator Employment Agreement entitled "Arbitration/Governing
Law/Consent to Jurisdiction" with either Option A or Option B as set forth in the attached
Amendment. The main difference between the two options, which you should carefully review,
is that Option A will allow You to pursue any claims against Waterstone in arbitration in your
home state, while Option B will allow you to pursue any claims against Waterstone in the courts
of Wisconsin (or in any other forum directed by those courts). Under either Option A or Option
B, you will be permitted to join together with other Waterstone employees in pursuit of any
claims against Waterstone.

In addition, it is also important that you realize that by executing the attached Amendment you
may jeopardize any right you may have to join an arbitration proceeding filed by a former
Waterstone employee, Pamela Herrington, alleging that loan officers were not paid property and
were not treated in accordance with their employment agreements. You are included in the
description of the class in the arbitration proceeding and executing the Amendment will impact
your right to potentially join that arbitration against Waterstone.

Should you have any questions regarding the Amendment, please contact your Branch Manager.
I would appreciate it if you would complete and return this Amendment to your Branch Manager
by July 31, 2012. Thank you for your cooperation and understanding.

Eric Egenhoefer

Enclosure
cc: All Branch Managers

EXHISIT



JULY 23,2012 AMENDMENT TO

LOAN ORIGINATOR EMPLOYMENT AGREEMENT

This Amendment pertains to the paragraph of the Loan Originator Employment
Agreement entitled, "Arbitration/Governing Law/Consent to Jurisdiction", which is hereby
deleted and shall be replaced by one of the following two options, as elected by the Employee
and indicated below:

Option A

ARBITRATION/GOVERNING LAW/CONSENTTO JURISDICTION

This Agreement is made and entered into in the State of Wisconsin and shall in all respects be
interpreted, enforced, and governed by and in accordance with the laws of tile State of
Wisconsin. By execution of this Agreement, the parties are consenting to personal jurisdiction
and venue in any state in the United States of America with respect to matters concerning the
employment relationship between them.

In the event the parties cannot resolve a dispute concerning the wages, hours, working
conditions, terms, rights, responsibilities or obligations between them or arising out of their
employment relationship and/or this Agreement, including the determination of the scope or
applicability of this agreement to arbitrate, they shall submit such dispute to binding arbitration
administered by JAMS Arbitration and Mediation Services ("JAMS") and proceeding in the state
and county where Employee worked for Employer and/or where Employee lives. Employee also
may join or be joined by other employees in any JAMS arbitration exclusively through the
procedures set forth in Federal Rules of Civil Procedure 20 and 24. Tile Arbitrator must
otherwise apply the law applicable to such claims.

Except as otherwise set forth herein, the parties will share equally in the cost of such Arbitration,
and shall be responsible for their own attorneys' fees, provided that if the Arbitration is brought
pursuant to any statutory claim for which attorneys fees were expressly recoverable, the
Arbitrator shall award such attorneys' fees and costs consistent with the statute at issue.

Nothing herein shall preclude a party from seeking temporary injunctive relief in a court of
competent jurisdiction to prevent irreparable harill, pending any ruling obtained through
Arbitration.

Nothing herein shall preclude or limit Employee from filing any complaint or charge with a
State, Federal, or Court agency.

EXHIBIT'



Option B

GOVERNING LAW/CONSENT TO JURISDICTION

This Agreement is made and entered into in the State of Wisconsin and shall in all respects be
interpreted, enforced, and governed by and in accordance with the laws of the State of
Wisconsin. By execution of this Agreement, the pat-ties are consenting to personal jurisdiction
and venue in Wisconsin with respect to matters concerning the employment relationship between
them.

In the event the parties cannot resolve a dispute concerning the wages, hours, working
conditions, terms, rights, responsibilities or obligations between them or arising out of their
employment relationship, they shall bring such litigation in a either (1) the United States District
Court for the Western District of Wisconsin; (2) only if subject matter jurisdiction is lacking, in a
Wisconsin State Court located in Waukesha County; or (3) any other forum to tile extent it is
directed by the foregoing court(s).

Nothing herein shall preclude a party from seeking temporary injunctive relief in a court of
competent jurisdiction to prevent irreparable harm, pending any ruling obtained through
Arbitration.

Nothing herein shall preclude or limit Employee from filing any complaint or charge with a
State, Federal, oi- Court agency.

I ELECT OPTION

Loan Officer Signature Branch Manager Signature

Loan Officer Name Branch Manager Name

NMLS ID

Date

Accepted:

Waterstone Mortgage Corporation

By:
Eric J. Egenhoefer - President Date
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN

---------------------------------------------

PAMELA HERRINGTON,
individually and on behalf of all
others similarly situated,

OPINION AND ORDER
Plaintiff,

I I -cv-779-bbc
V.

WATERSTONE MORTGAGE CORPORATION,

Defendant.

---------------------------------------------

In this proposed collective action, plaintiff Pamela Herrington contends that

defendant Waterstone Mortgage Corporation failed to pay its loan officers for overtime

work, in violation of the Fair Labor Standards Act and state law. November 2011, when

plaintiff filed her complaint, the parties have filed several motions.

First, defendant moved to to dismiss or stay the case on the ground that plaintiff's

claims are subject to an arbitration agreeinent, In addition, defendant asked for "the costs

associated with enforcing the arbitration provision" in this court, including attorney fees.

Dkt. #13. Plaintiff sought leave to file a sur-reply brief to discuss the implications of a

recent decision from the National Labor Relations Board. Dkt. #35, In response, defendant

EXHIMT,
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filed a document it called an "opposition" to plaintiff's motion, but was actually a sur-sur-

reply brief. Dkt. #36, 1 have considered both briefs.

While the parties were briefing defendant's motion to dismiss, each side filed an

additional motion. Plaintiff filed a "motion to strike defendant's claim for attorneys' fees

and costs," dkt. # 15, which is simply the mirror image of defendant's request for costs.

(Defendant does not have a "claim" for attorney fees or costs because it has not yet filed all

answer or counterclaim.) Defendant filed a "motion to strike, for protective order and for

sanctions," dkt. #18, in which it argues that counsel for plaintiff has engaged in

inappropriate communication with potential class members.

With respect to defendant's motion to dismiss, plaintiff agrees with defendant that

her claims fall within the scope of the parties' arbitration agreement. However, she says that

the court should refuse to enforce the agreement because arbitration would be too costly for

her and the agreement violates both the FLSA and the National Labor Relations Act.

Although plaintiff has failed to show that arbitration would be any more expensive

than litigation in federal Court, I agree with her that the arbitration agreement violates the

NLRA because it includes a provision that requires her to give up her right Under the statute

to bring claims collectively. However, because the prohibition oil collective actions is

severable from the remainder of the arbitration agreement, I am granting defendant's motion

to stay the case while pending arbitration. I am denying defendant's requests for costs and

2
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sanctions and plaintiff's motion to strike.

OPINION

On April 7, 2011, the parties signed an employment agreement that included the

following language:

(A)ny dispute between the parties concerning the wages, hours, working
conditions, terms, rights, responsibilities or obligations between them or
arising out of their employment relationship shall be resolved through binding
arbitration in accordance with the rules of the American Arbitration
Association applicable to employment claims. Such arbitration may not be
joined ivith or join or include any claims by any persons not party to this
Agreement. Except as otherwise set forth herein, the parties will share equally
in the cost of arbitration.

Defendant argues that all of plaintiff's claims in this case are subject to arbitration and must

be dismissed or stayed.

As noted above, plaintiff does not deny that hey claims fall within the scope of this

provision, but she argues that the arbitration agreement is unenforceable for three reasons:

(1) it places excessive costs on employees by requiring them to pay half the cost of

arbitration; (2) it prohibits employees from bringing a collective action, in violation of the

FLSA; and (3) it prohibits employees from engaging in "concerted activity" protected by the

National Labor Relations Act. The parties agree that whether the agreement is enforceable

is a question for the court. Lumbermens Mutual Casualty Co. v. Broadspire Management

3



Case: 3:11-cv-00779-bbc Document #: 57 Filed: 03/16112 Page 4 of 18

Services, Inc., 623 F.3d 476, 480 (7th Cir. 2010).

With respect to her first argument, plaintiff says that she cannot afford the cost of

arbitration, which she estimates at $14,000. Although she acknowledges that the arbitration

agreement allows her to recover these expenses if she prevails, she says she cannot take that

risk. Even if I assume that a fee shifting provision might not provide adequate protection

in some circumstances, plaintiff's argument founders because she failed to conduct any

comparison of the costs of litigating in federal court. James v. McDonald's CoM., 417 F.3d

672, 680 (7th Cir. 2005) ("The cost differential between arbitration and litigation is

evidence highly probative to [the plaintiff's] claim that requiring her to proceed through

arbitration, rather than through the courts, will effectively deny hey legal recourse.").

Particularly because her counsel admits that discovery is likely to be more streamlined in

arbitration, Getnian Decl. T 6, dkt. #22-5, her failure to compare the relative costs dooms

her claim of hardship.

Plaintiff's second argument focuses specifically on the part of the arbitration

agreement that proh ib its in ultiplc-pl ain tiff arbi tra tio n proceed i ngs. She says that it conflicts

with 29 U.S.C. § 216(b) of the FLSA, which allows employees to bring a collective action

so long as each gives his or her consent. However, this argument is undermined by Gilmer

v. Interstate/johnson Lane Corp., 500 U.S. 20, 32 (1991), in which the Court stated that

an arbitration agreement that eliminates class-wide relief is not necessarily invalid in cases

4
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brought tinder the Age Discrimination in Employment Act, which also includes a collective

action provision. Id. at 32 ("[E]ven if the arbitration could not go forward as a class action

or class relief could not be granted by the arbitrator, the fact that the [ADEA] provides for

the possibility of bringing a collective action does not mean that individual attempts at

conciliation were intended to be barred."),

Numerous other courts have relied on Gilmer to conclude that a Avaiver of rights in

§ 216(b) is permissible because that provision does not confer a substantive right. LO1-19

John Silver's Restaurants, Inc. v. Cole, 514 F.3d 345, 351 (4th Cir. 2008) (rejecting

argument that "Congress expressly intended that the 'opt- in' procedure could not be waived

by the parties' agreement to an alternate procedure"; "no court has explicitly ruled that the

#opt-in' provision of the § [2116(b) provision creates a substantive, nonwaivable right.");

Carter v. Countmvide Credit Industries, Inc., 362 F.3d 294, 298 (5th Cir. 2004) ("[W)e

reject the Carter Appellants' claim that their inability to proceed collectively deprives them

of substantive rights available under the FLSA."); Horenstein v. Mortgage Market, Inc., 9

Fed. Appx. 618, 619 (9th Cir. 200 1) ("Appellants' coliten t ion that the arbitration clause in

the EniploymentAgreen-tents may not be enforced because it eliminates their statutory right

to a collective action, is insufficient to render an arbitration clause unenforceable."); copello

v. Boehringer Ingelheim Pharmaceuticals Inc., 812 F. Stipp. 2d 886, 894 (N.D. 111. 2011)

("Courts routinely hold that FLSA (toes not grant employees the unwaivable righL to proceed

5
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in court collectively Linder § 216(b) ... [W]hile FLSA prohibits substantive wage and hour

rights from being contractually waived, it does not prohibit contractually waiving tile

procedural right to join a collective action."), See also Caley v. Gulfstrean-t Aerospace Corp.

428 F.3d 1359, 1378 (1 Ith Cir. 2005) (concluding that collective action waiver was not

unconscion able tinder state law, citing Giliner).

Plaintiff's third argument, that the prohibition on collective actions in the arbitration

agreement violates the National Labor Relations Act, is her strongest. Under 29 U.S.C. §

157, "[e]mployees shall have the right to ... engage in ...concerted activities for the

purpose of ... mutual aid or protection." Under 29 U.S.C. § 158(a)(1), employers irtay not

"interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in

section 157 of this title." Plaintiff says that the collective action Nvaiver interferes with her

right to engage in a concerted activity protected by § 157.

A threshold question I asked the parties to brief is whether I have authority to enforce

H 157 and 158 in light of statements by the Supren-te Court that the National Labor

Relations Board generally has exclusive jurisdiction over enforcement of those provisions.

Amalgamated Utility Workers v. Consolidated Edison Co. of New York, 309 U.S. 261, 264

(1940) ("Congress declared that certain labor practices should be unfair, but it prescribed a

particular method by which Such practices should be ascertained and prevented. By the

express terms of the Act, the Board was made the exclusive agency for that purpose."); Slit,

6
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Diego Building Trades Council, Millinen's Union, Local 2020 v. Garmon, 359 U.S. 236,

244-45 (1959) ("It is essential to the administration of the Act that these determinations

[tinder § 157 and § 158] be left in the first instance to the National Labor Relations

Board.").

Having reviewed the parties' supplen-iental briefs, I agree with plaintiff that Kaiser

Steel Corp. v. Mullins, 455 U.S. 72 (1982), gives a federal court authority to invalidate a

contractual provision that violates the NLRA. In that case, the Court stated: "While only

the Board may provide affirmative remedies for unfair labor practices, a court may not

enforce a contract provision which violates § 8(e) [another provision in § 158]." Id. at 86.

Defendant says that Kaiser Steel is distinguishable because, in that case, it was

"unmistakably clear" that the contract violated the NLRA and the plaintiff was attempting

to enforce the contract "in order to inaintain the action," However, defendant cites no

language from Kaiser Steel showing that either of these facts was relevant to the Court's

decision. The Court of Appeals for the Seventh Circuit has interpreted Kaiser Steel as

standing for the broad proposition that "a court may not enforce a contract provision which

violates federal law." Costello v. GrUndon, 651 F.3d 614, 623-24 (7th Cir. 2011).

With respect to the nierits of plaintiff's argument that the collective action waiver

violates H 157 and 158(a)(1), various decisions from federal Courts and the National Labor

Relations Board hold that collective actions are a "concerted activity" and that lawsuits for

7
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unpaid wages Linder the FLSA are "for the purpose of ... mutual aid or protection" within

the meaning of § 157. Brad v. National Football Lenue, 644 F.3d. 661, 673 (8th Cir.

2011) ("[A] lawsuit filed in good faith by a group of employees to achieve more favorable

terms or conditions of employment is 'concerted activity' under § 7 of the National Labor

Relations Act."); Leviton Manufacuring Co., Inc. v. NLRB, 486 F.2d. 686, 689 (Ist Cir.

1973) ("[T]he filing of a labor related civil action by a group of employees is ordinarily a

concerted activity protected by § 7, unless the employees acted in bad faith."); Saigon

Gourmet Restaurant, 353 NLRB No. 110 (2009) ("[A] wage and hour lawsuit [is] clearly

protected concerted activity."); In Ye 127 Restaurant g2lp,, 331 NLRB 269, 269 (2000)

(lawsuit filed on behalf of 17 employees regarding wages was protected activity); 52nd Street

Hotel Associates, 321 NLRB 624, 624 (1996) (collective action brought Linder FLSA was

protected activity), abrogated oil other grounds by Stericycle, Inc., 357 NLRB No. 61

(2011); Host International, 290 NLRB 442, 443 (1988) (niultiple-plaintiff lawsuit

"concerning working conditions" was protected activity), United Parcel Service, Inc., 252

NLRB 1015, 1016 (1980) (classaction lawsuit regarding lunch breaks is protected activity),

enforced, 677 F.2d 421, 422 (6th Cir. 1982); Trinity Trucking &- Materials Corp., 221

NLRB 364, 364 (1975) (filing of lawsuit by group of enlployees for failure to pay wages in

accordance with contract was protected activity), enforced, 567 F.2d 391 (7th Cir. 1977).

In a recent opinion, the Board considered the precise question in this case and

8
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concluded that an employer violates the NLRA by entering into individual arbitration

agreements that include a prohibition on collective actions by employees. In re D.R.

Horton, Inc., 357 NLRB No, 184 (2012), available at 2012 WL 36274. The Board began

by noting that it "has consistently held that concerted legal action addressing wages, hours

or working conditions is protected by" § 157. Id. at *2. It then stated that the Supreme

Court has held that "employers cannot enter into individual agreements with the employees

in ivhich employees cede their statutory rights to act collectively." Ld. at *6 (citing LL Case

Co. v. NLRB, 321 U.S. 332 (1944)). In addition, the Board cited a case from the Court of

Appeals for the Seventh Circuit for the proposition that such a contract violates the NLRA

'.even if 'entered into without coercion,' because it 'obligated [the employee] to bargain

individually' and was a 'restraint upon collective action."' Id. (quoting NLRB v. Stone 125

F.2d 752, 756 (7th Cir. 1942)).

The Board rejected the argument that either the Federal Arbitration Act or Gilmer

required it to enforce the agreement, It relied on the Supreme Court's statement in Gilmer

500 U.S. at 26, than an arbitration agreement may not require a party to "forgo the

substantive rights afforded by the statute." It then stated:

The question presented in this case is not whether employees can effectively
vindicate their statutory rights under the Fair Labor Standards Act in an
arbitral fortun. Rather, the issue here is whether the [arbitration agreen-Vent's]
categorical prohibition of joint, class, or collective federal state or employment
law clain-is in any forum directly violates the substantive rights vested in

9
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employees by Section 7 of the NLRA.

Any contention that the Section 7 right to bring a class or collective action is
merely "procedural" must fail. The right to engage in collective
action-including collective legal action-is the core substantive right
protected by the NLRA and is the foundation oil which the Act and Federal
labor policy rest.... Rule 23 may be a procedural rule, but the Section 7 right
to act concertedly by invoking Rule 23, Section 216(b), or other legal
procedures is not.

D.R. Horton, 2012 WL 36274, at *12 (internal citations omitted).

It is not clear whether defendant disputes any of this as a general matter. It

acknowledges that "a prohibition against a collective action may, in some instances, violate

an employee's NLRA rights to engage in concerted activity to improve tile terms and

conditions of employment," Dft.'s Br., dkt. #32, at 11, but then it cites two district courts

that carrie to a contraryconclusion. Grabowski v. Robinson, 2011 WL 4353998 (S.D. Cal.

2011); Slawienski v. Nephron Pharmaceutical Corp., 20 10 WL 5186622 (N.D. Ga. Dec. 9,

2010).

In Slawienski, 2010 WL 5186622, at *2, the court wrote:

There is no legal authority to support plaintiff's position [that a class action
waiver violates the NLPAJ. The relevant provisions of the NLRA, as well as
the case law cited by plaintiff, deal solely with an employee's right to
participate in union organizing activities.... That right is not implicated by
the allegations in plaintiffs complaint. Indeed, it is apparent from the face of
the complaint that plaintiff and the other opt-ins are not 'advocat[ing]

10
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regarding the terms and conditions of their employment.'. . . Rather, plaintiffs
are pursuing FLSA claims in an attempt to collect allegedly unpaid overtime
wages.

In Grabowski, 2011 WL 4353998, at *7-8, the court adopted the analysis in Slawienski,

adding:

Plaintiff, who resigned from his en-tployment with Defendants six months
before filing suit, has failed to show that this suit implicates the 'mutual aid
or protection' clause, or that he suffered retaliation by Defendants. The Court
finds that the NLRA does not operate to invalidate or otherwise render
unenforceable the arbitration provisions of the Bonus Incentive Agreements
signed by Plaintiff.

Id. at *8.

If defendant means to rely on these decisions for the proposition that collective

actions for unpaid wages are not protected activity under § 157, he is off base. The

statementin Slawienski thatthe NLRA"deal[s] solelywith aneniployee'syightto participate

in union organizing activities" is directly contrary to the statement by the Supreme Court

in Eastex, Inc. v. NLRB, 437 U.S. 556, 565-66 (1978), that "the 'mutual aid or protection'

clause protects employees from retaliation by their employers when they seek to inIpYovC

workingconditions through resort to administrative and judicialforums." InSlawienskiand

Grabowski, both courts seem to conclude thatactions forunpaid wages are not for "mutual

aid or protection," but neither Court explains its conclusion. The assumption seems to be

that only claims for injunctive relief could qualify, but it is not clear why seeking
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compensation for legal violations is any less all act of "mutual aid."

Further, neither court acknowledged any of the NLRB decisions cited by plaintiff ill

this case, presumably because the parties did not cite them. However, the Supreme Court

has stated oil multiple occasions that courts must. give considerable deference to the Board's

interpretations of the NLRA. ABF Freight System, Inc. v. NLRB 510U.S.317,324(1994)

(Board's views are entitled to "the greatest deference"); Sure-Tan, Inc. v. NLRB, 467 U.S.

883, 891 (1984) (interpretations of Board will be upheld if "reasonably defensible") (internal

citation omitted). Particularlybecause defendant develops no argument that the Board has

interpreted the NLRA incorrectly, I see no reason to question the Board's judgment in this

instance.

Defendant's primary argument against applying D.R. Horton is that the NLRA

protects rights of "employees," not "former employees" such as plaintiff. (Defendant does

not cite anything the record that establishes plaintiff's employment status, but plaintiff

alleges in her complaint that she "left employment with Defendant oil or about October 7,

2011." Dkt. #3, 1 41.) Although defendant cites no case law ill support of this view, ill

Woodlawn Hospital v. NLRB, 596 F.2d 1330, 1336 (7th Cir. 1979), the court stated that

"a discharge for activity not protected by the Act terminates employee status" under the

NLRA. See also Halstead Metal Products, a Division of Halstead Industries, Inc. -%,. NLRB,

940 F.2d 66, 70 (4th Cir. 199 1) (employee who resigned not protected under NLRA from

12
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future discrini i nation, even if discrimination arises from participation in concerted activities

with employees protected by Act).

This argument is a red herring. The question under § 158 is whether the employer

has "interfere[d] with, restrain(ed], or coerce[ed] employees in the exercise of the rights

guaranteed in section 157 of this title." Regardless whether plaintiff is an employee now,

it is undisputed that she was an employee at the time defendant interfered with her right to

pursue a collective action by requiring her to sign a waiver. Defendant seems to assume that

the alleged interference is limited to its attempt to ei!force the arbitration agreement in this

case, but "fa]n employer's coercive action affects protected rights whenever it can have a

deterrent effect on protected activity. This is true even if an employee has yet to exercise a

right protected by the Act." Medeco Security Locks, Inc. v. NLRB 142 F.3d 733, 745 (4th

Cir. 1998). See also NLRB v. Vanguard Tours, Inc., 981 F.2d 62, 67 (2d Cir. 1992)

(invalidating rule Linder § 158(a)(1) before rule was enforced); Jeannette Corp. v. NLRB 532

F.2d 916, 918 (3d Cir.1976) (same). Thus, plaintiff need not show that she is still an

"employee" with the meaning of the NLRA-

Also, defendant says that the Board was "illogical" to conclude that collective action

waivers conflict with the "effort to vindicate work-place rights and the NLRA," D.R Horton

2012 WL 36274, at *12, because an individual can bring about a change in workplace

conditions without joining his claims with other employees. This is a lion sequitur.

13
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Although the goal of § 157 may be to improve workplace conditions, the way Congress

chose to achieve that goal in the statute was through the protection of "concerted activity"

of employees. Tile court's task is to apply the language of the statute as written, not to apply

a general policy. Mertens v. Hewitt Associa es, 508 U.S. 248, 261 (1993) ("[V]ague notions

of a statute's 'basic purpose' are ... inadequate to overcome the words of its text regarding

the specific issue under consideration"). Thus, it is simply irrelevant whether an individual

claim may be just as effective as a collective action.

Finally, defendant says that D.R. Horton conflicts with AMT Mobilitx LLC v.

Concepcion, 131 S. Ct. 1740 (2011), in which the Court declined to strike a class action

waiver in an arbitration agreement. However, I agree with the Board that AT&T Mobility

is not oil point because the class action waiver in that case did not conflict with tile

substantive right of a federal statute. Rather, the question was whether the FAA preempted

a ruling under state law by the California Supreme Court.

Accordingly, because the Board's interpretation of the NLRA in D.R. Horton, is

"reasonably defensible," Sure-Tan, 467 U.S. at 89 1, 1 am applying it in tills case to invalidate

the collective action waiver in the arbitration agreement.

This does not end the matter, however. Although the NLRA guarantees plaintiff the

right to pursue her clainis collectively, it does not give her a right to pursue her claims in

federal court rather than in arbitration. The employment agreement includes a severability

14
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clause stating that an), portion of the agreement found to be unenforceable "shall be deemed

to be modified or redacted to the extent necessary" to bring the agreement in line with the

law. Dkt. # 14- 1, at 11 15. Because the bar on collective actions is the only aspect of tile

arbitration agreement that violates the NLRA, this raises the question whether that provision

is severable fron-i the rest of the arbitration agreement, so that the matter can be resolved in

arbitration, but in the context of a collective action.

In her opposition brief, plaintiff acknowledges that courts may sever invalid clauses

in an otheiivise valid arbitration agreement under some circumstances, E.g., Kristian v.

Comcast Corp., 446 F.3d 25, 62 (1st Cir. 2006) (severing class action waiver from

arbitration agreement). Generally, courts focus On two factors in makingthis determination:

whether the unlawful provision is essential to the agreement as a whole and whether multiple

unlawful provisions support the conclusion that the drafter of the agreement was attempting

to undermine the other party's rights. L.&., Nino v. Jewelry Exchange, Inc., 609 F.3d 19 1,

206 (6th Cir. 2 010) (in determining whether provision is severable, court should consider

whether "the unconscionable aspects of the employment arbitration agreernent constitute

an essential part of the agreed exchange of promises between the parties" and whether "a

111U]titudc of unconscionable provisions in an agreement to arbitrate . . .evidence a

deliberate atLenApt. by an employer to impose an arbitration scheme designed to discourage

an employee's resort to arbitration or to produce results biased in tile employer's favor");
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Booker v. Robert Half International, Inc. 413 F.3d 77, 84-85 (D.C. Cir. 2005) ("A critical

consideration in assessing severability is giving effect to the intent of the contracting parties.

... If illegality pervades the arbitration agreement such that only a disintegrated fragment

Would remain after hacking away the unenforceable parts ... the judicial effort begins to

look more like rewriting the contract than fulfilling the intent of the parties.").

Neither party argUes that the collective acLion waiver is integral to the arbitration

agreement or that a collective action could not be pursued in an arbitration proceeding. In

fact, plaintiff says that "collective action procedures are not inherently incompatible with

arbitration and at least some AAA arbitrators have approved collective actions and those

decisions have been affirmed by the Courts." Plt.'s Br., dkt. #22, at 20-21 (citing Veliz v.

Clintas, 2009 WL 1766691 (N.D. Cal. June 22, 2009)). This is consistent Nvith the practice

of the American Arbitration Association, which has published rules for class arbitration.

American Arbitration Association, Supplementary Rules for Class Arbitration (Oct. 8,2003),

available at http://% ,\v%\,.a(Ir.orgLaa . As for defendant, it requests explicitly that a collective

action proceed in arbitration rather than federal Court in the event the court invalidates the

collective action waiver. Dft.'s Br., dkt. #45, at 6-7.

Plaintiff's only argument against severance is that "there are several clauses that

together combine to 'taint' the agreement as a whole." Plt.'s By., dkt. #22, at 36. Plaintiff

points to the cost-sharing provision as well as what she calls two "indemnity clauses" that

16
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require plaintiff to reimburse defendant for costs associated with violations of the

employment agreement. However, none of these other provisions support plaintiff's

argument. With respect to the cost-sharing provision, plaintiff fails to show that it was

unlawful. The other two provisions are not related to the arbitration clause and plaintiff fails

to explain how they might be relevant to a determination regarding severability.

Accordingly, I am severing the collective action waiver and granting defendant's motion to

stay the case pending arbitration.

The remaining motions require little discussion. Defendant's requests for costs relies

on the two "indemnity clauses" discussed above, with defendant arguing that plaintiff's

attempt to bring a collective action is a violation of the arbitration agreement. Because I am

invalidating the prohibition on collective actions, plaintiff's attempt cannot serve as the basis

for an award of costs. This moots plaintiff's motion to "strike" the request for costs.

Also moot is defendant's motion to sanction plaintiff's counsel for contacting

potential members of the collective action without notifying defendant or the court. Because

I am agreeing with defendant that plaintiff's claims are subject to arbitration, I cannot decide

the motion for sanctions. Defendant will have to raise that issue with the arbitrator.

17
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ORDER

IT IS ORDERED that

1. Defendant Waterstone Mortgage Corporation's motion to dismiss, or, in the

alternative to compel arbitration, and for costs, dkt. # 13, is GRANTED IN PART. Plaintiff

Pamela Herrington's claims must be resolved through arbitration, but she must be allowed

to join other employees to her case.

2. Defendant's requests for costs is DENIED.

3. Plaintiff's motion to file a surreply brief, dkt. #35, is GRANTED.

4. Plaintiff's motion to "strike" defendant's request for costs, dkt. # 15, is DENIED

as moot,

5. Defendant's "motion to strike, for protective orderand for sanctions," dkt. # 18,

is DENIED as moot.

6. Because the arbitration may dispose of the disputed issues, I am directing the clerk

of court to close the case administratively, subject to reopening on motion of any party if

issues remain for resolution after the arbitration has been completed.

Entered this l6th day of March, 2012.

BY THE COURT:
/S/
BARBARA B. CRABB
District Judge

18
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6- Tel. No- 301.575.0340
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practices are practices affecting commercevilthIn the meaning of the Act. or these unfair labor practices are unfair praefices affecting commerce
%vilhIn trie meaning of the Act and the Postal Reorganization Art,

2. Basis of the Charge (set forth a clear and concise slakavrit of the facts constilubrig Or& afted unfail, labor practices)

I was employed by Waterstone Mortgage Corporation (WMC) January 28, 2011 through October 7. 2011. 1 am now

employed by another mortgage company. During employment with WMC, all loan officers were required, as a condition of

employment, to agree to a mandatory arbitration program which prohibited class and representative actions in court and In

arbitration. Since on or about April 7, 2011, the above-named employer has maintained and enforced a mandatory

arbitration program that purports to prohibit employees from exercising their Section 7 rights. WMC's arbitration agreement

applies to all Mortgage loan officer employees (and likely its other mortgage staff as well) nationwide and also violates

NLRA section 8(a)(1) as it applies to these employees. I filed a FLSA collective and class action against WMC In the

WDWI. On 12112111, WMC filed a motion to enforce its unlawful arbitration clause and to have the case dismissed in favor

of individual arbitration. Relief Oer Section IOU) Is req uesied. See attached amended charge allegations

Futl nang party filing charge(// labor oryaniation, give full name, incliMing local name and number)
-amela ernngton
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Addisee WOW

VALLFUL FALSE STATEMENTS ON THIS CHARGE CAN ISE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18,8ECTIONIODI)
PRIVACY ACT STATEMENT

Wicitalion of the information on this form is authonzed by the National Labor Relations Act (NLRA), 29 VAG §151 gtwq The prInOpal use of the Inforrnallon is to assist
the National Labor 13012(10115 Board (NLRB) [A timcmfrig unfair labor practice and ref3led promedinIis or fj a[Jon The routine uses for the wormaVon are fully set forth In
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FIRST AMENDED CHARGE ALLEGATIONS

On or about July 23,2012, WMC sent all current loan officers a letter and a waiver form,
demanding that loan officers sign the waiver, selecting one of two options contained therein. The
waiver form would be deemed to amend the loan officer Employment Agreement it requires all
morage loan officers to sign as a condition of employment, modifying the
"Arbitration/Goveming Law/Consent to Jurisdiction" section of the loan officer Employment
Agreement. N Oie waiver form, loan officers were forced to choose between one of two options
for wage hour and other employment claims: either agree to arbitrate in JAMS Arbitration and
Mediation Services or in the District Court for the Western District of Wisconsin, Before the
amendment, the employment agreement had required loan officers to rile a demand with the
American Arbitration Association (AAA), and under that prior agreement, Pamela Herrington
had filed a class action demand with AAA on March 23, 2012. Case Number:
51 160 00393 12. On July 11, 2012, the AAA arbitrator, George C. Pratt, concluded that the
axbitration agreement permitted the arbitration to proceed on behalf of a class. The waiver form
demanded by Waterstone prohibits current or future loan officers from participating in the
Herrington class arbitration because it requires employees to pursue claims in either Federal
Court or with JAMS. Even if this waiver clause were later determined by the arbitrator not to be
effective, the letter and waiver constitute undue and unlawful pressure on employees not to
participate in a class or collective action in this arbitration.

Herrington requests immediate injunctive relief per Section 106).
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