United States Government

NATIONAL LABOR RELATIONS BOARD
Region Four

615 Chestnut Street - Seventh Floor
Philadelphia, PA 19106-4404

August 17,2012

Lester A. Heltzer, Executive Secretary e-filed
National Labor Relations Board

1099 14th Street, N.W.

Washington, DC 20570

Re: Accents Painting And Wall covering
Limited and Accents Contracting, LL.C
Case 04-CA-081641

Dear Executive Secretary Heltzer:

Enclosed please find an original and copy of Counsel for the Acting General
Counsel’s Motion for Default Judgment (including attachments thereto) in the above-
referenced case.

Copies of the above Motion have been served this day on the persons below by
first class mail or by e-mail.

Very truly yours,
Js H/pwy,} . Prrtre,

i

Henry R. Protas
Counsel for the Acting General Counsel

cc:

Jennifer Phillips, (jphillips.accents@gmail.com)

Kenneth Phillips, (Kphillips.accentsll@gmail.com)

Eric N. Mahler, Esq., Mahler, Lohin & Associates, LLC, Suite 501, Riverside Commons,
575 Pierce Street, Kingston, PA 18704

John L. Gatto, Asst. Business Manager/Secretary-Treasurer, District Council No. 21,
International Union of Painters and Allied Trades, 66 Azalea Road, Drums, PA
18222-2154

DF/LW
deh:\H\r04com\LITIGATE \Motion for Default or Summary Judgment\MSJ.04-CA-081641. ACCENTS_PAINTING.defaultiudgment-
augustl7,2012.doc
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
FOURTH REGION

ACCENTS PAINTING AND
WALLCOVERING LIMITED and
ACCENTS CONTRACTING, LLC

and Case 04-CA-081641

DISTRICT COUNCIL NO. 21
INTERNATIONAL UNION OF
PAINTERS AND ALLIED TRADES

MOTION FOR DEFAULT JUDGMENT

Counsel for the Acting General Counsel, pursuant to Sections 102.24 and 102.50
of the Rules and Regulations of the National Labor Relations Board, herein called the
Rules and the Board, respectively, hereby moves for Default Judgment and requests the
Board to transfer, and continue before the Board, ‘the Complaint issued herein and the
proceedings related thereto. In support of the Motion, Counsel for the Acting General

Counsel avers as follows:

1. The charge in this matter was filed by District Council No. 21
International Union Of Painters And Allied Trades on May 23, 2012. A copy of the
charge was served on Respondents Accents Painting And Wall covering Limited and
Accents Contracting, LLC on May 24, 2012. Copies of the charge and the affidavit of

service thereof are attached hereto and marked as Exhibits 1 and 2, respectively.



2. On July 25, 2012, the Regional Director for the Fourth Region of the
Board issued a Complaint and Notice yof Hearing in this matter alleging that Respondents
engaged in conduct in violation of Section 8(a)(1) and (5) of the National Labor Relations
Act, as amended, herein called the Act. Respondent. was directed to file an answer to the
Complaint within fourteen (14) days from the service thereof (on or before August 8,
2012) as required by Sections 102.20 and 102.21 of the Rules. The hearing on the
Complaint is currently scheduled to begin on October 24, 2012. Copies of the Complaint
and Notice of Hearing, the Affidavit of Service thereof, and the Domestic Return Receipt

showing receipt of the Complaint are attached hereto and marked as Exhibits 3, 4 and 5,

respectively.
3. The time for filing an answer under the Rules expired on August 8, 2012.
4. By letter dated August 9, 2012, Respondent was advised that its Answer to

the Complaint was overdue and that a Motion for Default Judgment would be filed if
Respondent’s Answer was not received by August 16, 2012. A copy of this letter is

attached hereto as Exhibit 6.

5. Respondent has failed to file an Answer to the Complaint.

6. It is therefore submitted that Respondent has failed to comply with the
Rules concerning the filing of an Answer and, accordingly, the allegations of the

Complaint should be deemed to be found to be true pursuant to Section 102.20 of the

Rules.

NOW THEREFORE, the undersigned Counsel for the Acting General Counsel

moves that: (1) the Complaint in this proceeding be transferred to and continued before



the Board; (2) the Board find the allegations of the Complaint to be true; (3) the Board
issue a Decision and Order finding and concluding that Respondent has violated Section
8(a)(1) and (5) of the Act as alleged in the Complaint, and requiring Respondent to post
an appropriate notice; and (4) the Board grant such other and further relief as may be
appropriate.

Signed at Philadelphia, Pennsylvania this 17" day of August, 2012.

/’s/ M K . F W ok

HENRY RTPROTAS

Counsel for the Acting General Counsel
National Labor Relations Board

Fourth Region

(215) 597-7652
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FORM EXEMPT UNDER 44 US.C 3512

INTERNET UNITED STATES OF AMERICA
o NATENITED STATES OF AMERICA R0 DO NOT WRITE IN THIS SPACE

CHARGE AGAINST EMPLOYER Case i Date Fifed
INSTRUCTIONS: 04~CA-081641 5/23/12

El_g an eriginal with NLRB Regional Director for the reglon in which the alloged unfalr labor practice oceurred or is occuning.
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

a. Name of Emfiloyer b. Tal. No. 570.239-3235
Accents Painting and Wallcovering, LLC/ Accents Contracting, LLG

@ CallNo. 590.814-8592
- - . f. Fax No.
d. Address (Strest, ¢ity, state, and ZIP code) e. Employer Representative 570-474-9838
. 6-Mail
22 Church Rd. Jennifer and Ken Phillips 8- &M

Accents@pld.net

Mountaintop, PA. 18707 L . . .
h. Number of warkers employed
4

i. Type of Establishment (factory, mine, wholesaler, etc.) |- dentify principal product or service

Painting Contractor Residential, Gommercial, Industrial Painting & Paper Hanging

k. The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and (fist
subsections) 8(2)5 of the National Labor Relations Adt, and these unfair labor

practices are practices affecting commerce within the meaning of the Act, or these unfuir labor practices are unfair practices affecting commerce
within the meaning of the Act and the Postal Recrganization Act,

2. Basis of the Charge (set forth a clear and concise staterment of the facts constituting the alleged unfair labor practices)

1. On or about March 23, 2012 Accents Painting and Wallcovering refused to furnish District Council 21 with requested
information for collective bargaining.

2. Since September 2011 Accents Painting and Wallcovering has not made fund paymerits as per District Council 21's
Collective Bargaining Agreement.

3. Since approximately January 2012 the officers of Accents Painting and Wallcovering have been running Accents
Contracting, a non signatory alter ego, within the same industry.

3. Fult name of pa?ty ﬁiing charge ('n' labor orgénizaﬁon; give full name, inclu&ing local name and numbera

IUPAT District Council 21

X 4a. Addré:ss {Street and number, 6i(y, state, and ZIP codo) ) 4b. Tel. No. 888-522-6721
66 Azalea Drive
4¢. Cell No.
Drums, PA. 18222 & CellNo- /A
4d. FaxNe: £70.788-2613
de, e-Mail
N/A

5. Full name of national or international labor organization of which it Is an affiliate or constituent urit (to be Mled in when charge is filed by a labor
[— organization) |nternational Union of Painters and Allied Trades

6. DECLARATION ' o “Treve. ‘
} declare that | have read the above charge and that the statements are true to the best of my knowledge and belief, l 888-522-6721

i
Tobta) (- Gatts Office, f any, Cell Ng.

By - ASST. BM/ST District Council 21 i 215-778-4485
{sigriaturs of representative of person making ¢harge) (Printhtype name and Ulle or office. i any) ‘ Pax No. 570-788-2613
= e-Mail T
5/23/2012 i
Address éé 42;) [E‘Fs DR R 'DIQ ums, ﬁ L& 20 (date) i organize71@comcast.net
WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)
' PRIVACY ACT STATEMENT

“citation of the nformation on fhs form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assis
tslglfc\:!aaéznal Labor Relations Board (NLRB) in processingy unfair labor practice and refated proceedings or litigation. The rouimg uses for the information are fully set forth ir
the Faderal Register, 71 Fed. Reg. 7494243 (Dec. 13, 2008). The NLRB will further explain these uses upon request. Disclosure of this information to the NLRB is

@A IR e daalina 1a tnunba e nmracess

200/200 4 65804 L2da £L3C8BLOLE #V B0 2LOC/EC/GO
Exhibit 1
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 4 ‘
615 CHESTNUT ST Adency Website: www.nirb.gov
STE 710 Telephone: (215)597-7601
PHILADELPHIA, PA 19106-4413 Fax: (215)597-7658
May 24, 2012
JENNIFER PHILLIPS

ACCENTS PAINTING AND WALLCOVERING,
LLC/ ACCENTS CONTRACTING, LLC

22 CHURCH RD

MOUNTAIN TOP, PA 18707-2344

Re:  ACCENTS PAINTING AND
WALLCOVERING, LLC/ACCENTS
CONTRACTING, LLC
Case 04-CA-081641

Dear Ms. PHILLIPS:

Enclosed is a copy of a charge that has been filed in this case. This letter tells you how to
contact the Board agent who will be investigating the charge, explains your right to be
represented, discusses presenting your evidence, and provides a brief explanation of our
procedures, including how to submit documents to the NLRB.

Investigator: This charge is being investigated by Field Attorney PATRICIA A.
GARBER whose telephone number is (215)597-1542.  If this Board agent is not available, you
may contact Supervisory Examiner HAROLD A. MAIER whose telephone number is (215)597-
7630. .

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701,
Notice of Appearance. This form is available on our website, www.nlrb.gov, or from an NLRB
office upon your request.

If you are contacted by someone about representing you in this case, please be assured
that no organization or person seeking your business has any "inside knowledge" or favored
relationship with the National Labor Relations Board. Their knowledge regarding this
proceeding was only obtained through access to information that must be made available to any
member of the public under the Freedom of Information Act.

Presentation of Your Evidence: We seek prompt resolutions of labor disputes.
Therefore, 1 urge you or your representative to submit a complete written account of the facts
and a statement of your position with respect to the allegations set forth in the charge as soon as
possible. If the Board agent later asks for more evidence, I strongly urge you or your
representative to cooperate fully by promptly presenting all evidence relevant to the
investigation. In this way, the case can be fully investigated more quickly.

Exhibit 2



- ACCENTS PAINTING AND -2- May 24, 2012
WALLCOVERING, LLC/ACCENTS

CONTRACTING, LLC

Case 04-CA-081641 o ‘ :

Full and complete cooperation includes providing witnesses to give sworn affidavits to a
Board agent, and providing all relevant documentary evidence requested by the Board agent.
Sending us your written account of the facts and a statement of your position is not enough to be
considered full and complete cooperation. A refusal to fully cooperate during the investigation
might cause a case to be litigated unnecessarily. '

In addition, either you or your representative must complete the enclosed Commerce
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute. If
you recently submitted this information in another case, or if you need assistance completing the
form, please contact the Board agent.

We will not honor any request to place limitations on our use of position statements or
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records
Act. Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at
any hearing before an administrative law judge. We are also required by the Federal Records
Act to keep copies of documents gathered in our investigation for some years after a case closes.
Further, the Freedom of Information Act may require that we disclose such records in closed
cases upon request, unless there is an applicable exemption. Examples of those exemptions are
those that protect confidential financial information or personal privacy interests.

Procedures: We strongly urge everyone to submit all documents and other materials
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing)
through our website, www.nlrb.gov. However, the Agency will continue to accept timely filed
paper documents. Please include the case name and number indicated above on all your
correspondence regarding the charge. '

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB
office upon your request. NLRB Form 4541 offers information that is helpful to parties involved
in an investigation of an unfair labor practice charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.

Very truly yours,

%m@‘*\ Ay M- B

DOROTHY L. MOORE-DUNCAN
Regional Director
Enclosures:
1. Copy of Charge
2. Commerce Questionnaire



UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

ACCENTS PAINTING AND WALLCOVERING,
LLC/ ACCENTS CONTRACTING, LLC

Charged Party

and
IUPAT DISTRICT COUNCIL 21

Charging Party

Case 04-CA-081641

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

I, the undersigned employee of the National Labor Relations Board, state under oath that on
May 24, 2012, I served the above-entitled document(s) by post-paid regular mail upon the
following persons, addressed to them at the following addresses:

JENNIFER PHILLIPS

ACCENTS PAINTING AND
WALLCOVERING, LLC/ ACCENTS
CONTRACTING, LLC

22 CHURCHRD

MOUNTAIN TOP, PA 18707-2344

May 24, 2012

Edward P. Canavan
Designated Agent of NLRB

Date

Name

/s/ Edward P. Canavan

Signature
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

FOURTH REGION
ACCENTS PAINTING AND
WALLCOVERING LIMITED and
ACCENTS CONTRACTING, LLC
and Case 04-CA-081641

DISTRICT COUNCIL NO. 21,
INTERNATIONAL UNION OF
PAINTERS AND ALLIED TRADES

COMPLAINT AND NOTICE OF HEARING

District Council No. 21, International Union of Painters and Allied Trades, herein called
the Union, has charged that Accents Painting and Wallcovering Limited, and Accents
Contracting, LLC, herein respectively called Painting Contracting, and herein also collectively
called Respondents, have been engaging in unfair labor practices as set forth in the National
Labor Relations Act, 29 U.S.C. Section 151 ef seq., herein called the Act. Based thereon, the
Acting General Counsel, by the undersigned, pursuant to Section 10(b) of the Act and Section
102.15 of the Rules and Regulations of the National Labor Relations Board, herein called the
Board, issues this Complaint and Notice of Hearing and alleges as follows:

L. The charge in this proceeding was filed by the Union on May 23, 2012 and a copy
was served by first class mail on Respondents on May 24, 2012.

2. (a) At all material times, until on or about April 1, 2012, Painting, a limited
liability corporation with an office in Mountain Top, Pennsylvania, herein called the F acility, has
been engaged in performing commercial and residential painting services.

(b) During the 12 month period ending April 1, 2012, Painting, in conducting
its business operations described above in subparagraph (a), performed services valued in excess
of $50,000 for enterprises within the Commonwealth of Pennsylvania, including Hershey
Medical Center, which enterprises are directly engaged in interstate commerce.

(©) At all material times, Painting has been an employer engaged in commerce
within the meaning of Section 2(2), (6) and (7) of the Act.

Exhipy, 3



(d) At all material times, Contracting, a limited liability corporation with an
office at the Facility , has been engaged in performing commercial and residential painting
service and other services.

(e) At all material times, Contracting, in conducting its business operations
described above in subparagraph (d), performed services valued in excess of $50,000 for
enterprises within the Commonwealth of Pennsylvania, including Hershey Medical Center,
which enterprises are directly engaged in interstate commerce.

0 At all material times, Contracting has been an employer engaged in
commerce within the meaning of Section 2(2), (6) and (7) of the Act.

(g) At all material times, Painting and Contracting, collectively, have been
employers engaged in commerce within the meaning of Section 2(2), (6) and (7) of the Act.

(h) At all material times, Respondents have been affiliated business
enterprises with common or substantially identical officers, ownership, directors, management,
supervision, business purposes, operations, equipment and customers; have administered a
common labor policy, have shared common premises and facilities, have provided services for
each other; have interchanged personnel with each other; have commingled finances; and have
held themselves out to the public as single-integrated business enterprises.

@) In February 2012, Painting expanded the services performed by
Contracting to convert it into a disguised continuation of Painting.

)] Based on their operations described above in subparagraphs (h) and (i),
Painting and Contracting have constituted alter egos of each other, and have been a single-
integrated business enterprise and single employer within the meaning of the Act.

3. At all material times, the Union has been a labor organization within the meaning
of Section 2(5) of the Act.

4. At all material times, the following individuals held the positions set forth
opposite their respective names and have been supervisors of Respondents within the meaning of
Section 2(11) of the Act and agents of Respondents within the meaning of Section 2(13) of the
Act:

Jennifer Phillips —  President of Painting
Kenneth Phillips — Vice President/Project Manager of Painting and
Member and Owner of Contracting.

5. (a) All painters, decorators, wall-coverers, drywall finishers, glaziers and
apprentices employed by Respondents, herein called the Unit, constitute a unit appropriate for
the purposes of collective bargaining within the meaning of Section 9(b) of the Act.

(b) On or about May 1, 2009, Painting and the Union executed a collective
bargaining agreement, herein called the original Agreement, that had been negotiated and
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executed by the Union and P.D.C.A. of Northeast, PA, an employer association. The original
Agreement was effective by its terms from May 1, 2009 through April 30, 2012, and was subject
to renewal from year to year unless either party notified the other party in writing, at least 60
days prior to the expiration of the original Agreement or any renewed Agreement, of its desire to
modify or terminate the original Agreement or any renewed Agreement.

(©) Painting, Contracting and Respondents have, at all material times, been
engaged in the building and construction industry, and , as described in paragraph 2, and they
have granted recognition to the Union as the exclusive collective bargaining representative of the
Union without regard to whether the majority status of the Union had ever been established
under the provisions of Section 9(a) of the Act. Such recognition has been embodied in
successive collective bargaining agreements, the most recent, herein called the current
Agreement, via renewal, being effective from May 1, 2012 to April 30, 2013.

(d) For the period from May 1, 2009 to April 30, 2013 based on Section 9(a)
+ cof. the. Act,"tﬁe .Upaioh has bgen the, lir_nited exclusive colle‘ctiv:_e bargaining repr§§entative of the

Unit;

6. (a) On or about March 17, 2012, the Union, by letter, a copy of which is
attached hereto as Appendix A, requested that Painting furnish the Union with information
relevant to the relationship between Painting and Contracting. A questionnaire, attached hereto
as Appendix B, was enclosed with Appendix A.

(b) The information requested by the Union, as described above in
subparagraph (a), is necessary for, and relevant to, the Union’s performance of its duties as the
exclusive collective bargaining representative of the Unit.

(c) Since on or about March 17, 2012 Respondents have failed and refused to
provide the Union with the information requested by it as described above in subparagraph (a).

7. (a) Atrticle 3 of the current Agreement requires Respondents to make period
payments of dues to the Union.

(b)  Article 13 of the current Agreement requires Respondents to make the
following periodic payments: (1) to the LU.P.A.T. District Council Welfare Fund, herein called
the Welfare Fund; (2) to the .U.P.A.T. Union and Industry National Pension Fund, herein called
the Pension Fund; (3) to the LU.P.A.T. District Council 71 Annuity Fund, herein called the
Annuity Fund; (4) to the District Council No. 71 Vacation Fund, herein called the Vacation
Fund; (5) to the District Council 21 Apprenticeship Training and Journeyperson Education Fund,
herein called the Training Fund; (6) to the National Apprenticeship Fund, herein called the
Apprenticeship Fund; and (7) to the District Council 21 Scholarship Fund, herein called the
Scholarship Fund.

(b) At all material times, the subjects set forth above in subparagraphs (g) and
(b) have related to wages, hours and other terms and conditions of employment of the Unit and
have been mandatory subjects of bargaining.
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(c) Since on or about November 24, 2011, Respondents have failed to
continue in effect the terms and conditions of the Unit as required by Articles 3 and 13 of the
current Agreement by failing to make the periodic payments: (1) to the Union; (2) to the Welfare
Fund; (3) to the Pension Fund; (4) to the Annuity Fund; (5) to the Vacation Fund; (6) to the
Training Fund; (7) to the Apprenticeship Fund; and (8) to the Scholarship Fund.

(d)  Respondents engaged in the conduct described above in subparagraph (c):
(1) without prior notice to the Union and without affording the Union the opportunity to bargain
with respect to Respondents’ conduct; and (2) without the Union’s consent.

8. Since in or about February 2012, a more precise date being unknown to the
Acting General Counsel, Respondents have failed and refused to abide by the terms of the
current Agreement requiring the employment of Unit employees to perform Unit work and with
respect to Article 9.1 concerning the subletting of contracts. '

9. Since February 2012, a more precise date being unknown to the Acting General
Counsel, Respondents have failed and refused to recognize and bargain with the Union as the
exclusive collective bargaining representative of the Unit.

10 By the conduct described above in paragraphs 6(c), 7(c), 7(d), 8 and 9,
Respondents have been failing and refusing to bargain collectively with the exclusive collective
bargaining representative of its employees within the meaning of Section 8(d) of the Act in
violation of Section 8(a)(1) and (5) of the Act.

11.  The unfair labor practices of Respondents described above affect commerce
within the meaning of Section 2(6) and (7) of the Act.

ANSWER REQUIREMENT

Respondents are notified that, pursuant to Sections 102.20 and 102.21 of the Board’s
Rules and Regulations, they must file an Answer to the Complaint. The Answer must be
received by this office on or before August 8, 2012, or postmarked on or before August 7,
2012. Unless filed electronically in a pdf format, Respondent should file an original and four
copies of the Answer with this Regional Office.

An Answer may also be filed electronically by using the E-Filing system on the Agency’s
website. In order to file an Answer electronically, access the Agency’s website at
http://www.nlrb.gov, click on the File Case Documents tab, and then follow the detailed
instructions. The responsibility for the receipt and usability of the Answer rests exclusively upon
the sender. Unless notification on the Agency’s website informs users that the Agency’s E-Filing
system is officially determined to be in technical failure because it is unable to receive documents
for a continuous period of more than two (2) hours after 12:00 noon (Eastern Time) on the due
date for the filing, a failure to timely file the Answer will not be excused on the basis that the
transmission could not be accomplished because the Agency’s website was off-line or unavailable
for some other reason. The Board’s Rules and Regulations require that an Answer be signed by
counsel or non-attorney representative for represented parties or by the party if not represented.
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See Sections 102.21. If the Answer being filed electronically is a pdf document containing the
required signature, no paper copies of the document need to be transmitted to the Regional Office.
However, if the electronic version of the Answer to Complaint is not a pdf file containing the
required signature, then the E-filing rules require that such Answer containing the required
signature be submitted to the Regional Office by traditional means within three (3) business days
after the date of electronic filing.

Service of the Answer on each of the other parties must be accomplished in conformance
with the requirements of Section 102.114 of the Board’s Rules and Regulations. The Answer
may not be filed by facsimile transmission. If no Answer is filed, or if an Answer is untimely
filed, the Board may find, pursuant to a Motion for Default Judgment, that the allegations in the
Complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE that at 10:00 a.m. on Qctober 24, 2012 and on consecutive
days thereafter until concluded, a hearing will be conducted before an Administrative Law Judge
of the National Labor Relations Board in a hearing room of the National Labor Relations Board,
Region 4, 615 Chestnut Street, 7" Floor, Philadelphia, Pennsylvania. At the hearing, Respondent
and any other party to this proceeding have the right to appear and present testimony regarding
the allegations in this Complaint. The procedures to be followed at the hearing are described in
the attached Form NLRB-4668. The procedure to request a postponement of the hearing is
described in the attached Form NLRB-4338.

Signed at Philadelphia, Pennsylvania on this 25" day of July, 2012.

D L. e -Quncan
DOROTHY L. MOORE-DUNCAN
Regional Director, Fourth Region

National Labor Relations Board
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March- 2. 2012

Jennifer & Ken Phillips
22 Church Rd.
Mountaintop, PA. 18707

Jennifer & Ken,

District Council #21 is cuntently investigating the extent to which Union
Companies in its industry may be operating non-union in violation of the
collective bargaining ggreement. We are aware of an increasing practice
among Union Compainies, their officers or other principals to operate Non-
Union companies to perform work that would otherwise be done by Union
Companies.

These Non-Union operations erode bargaining units and endanger the
financial integrity of fringe benefit funds. They jeopardize the
competitiveness of Union Companies generally and threaten union
members' jobs. These Non-Union operations violate several arficles and
provisions of District Council #21's Collective Bargaining Agreement. District
Council #21 must determine the necessily for grieving any violations of the
Labor Agreement. District Councit #21 also must determine whether the
issue of Non-Union operaiions shoutd be addressed in collective bargaining
negotiations or elsewhere. ‘

It has come to our attention that your company is operating such a Non-
Union company. As part of our investigation of this matter, we are
contacting you directly for pertinent information. We require that you
supply us with information concerning your Company's relationship with fhe
Non-Union company.

Please respond to the attached questionnaire, which is directed at the time
period of the most recent District Council #21 Master Collective Bargaining
Agreement May 1, 2009 Thru April 30, 2012. To determine the
appropriateness of a grievance and/or to determine whether these matters
can be resolved in negotiations in a fimely fashion, we require a response
within two weeks of the date of this letter. If you are unable to furnish some
of the information reques’ed, please provide all information you can and
state under oath that you cannot furnish the rest.

Sincerely,

John Gatto Asst. BM/ST
IUPAT District Council #21

APPENDIX A



Questionnaire

1) Describe the type of business in which your company engages.

a) Describe the type of business in which the non-uﬁion company engages.
2) Define the geographic area in which your company does business.

a) Define the geographic area in which the non-union company does business.
3) State the business address(es) and identify all office locations of your company.

a) State the business address(es) and identify all office locations of the non-union

company.
4) Identify your company's post office box(es) by number and location.
a) Identify the non-union company's post office box(es) by number and location.
5) Identify your company's business phone number(s) and directory listing(s).
a) Identify the non-union company's business phone number(s) and directory listing(s).

6) Identify the banking institution, branch locations, and account number(s) of your
company's bank account(s).

a) Identify the banking institution, branch locations, and account number(s) of the non-

union company's bank account(s).

Page 1 of 16
APPENDIX B
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‘Questionnaire

7) Identify the banking institution, branch location and the number of your company's

payroll accounts not identified above.

a) Identify the banking institution, branch location and the number of the non-union

company's payroll accounts not identified above.

8) Identify where and by whom your company's accounting records, corporate records and

other business records are kept.

a) Identify where and by whom the non-union company accounting records, corporate

records and other business records are kept.
9) Identify your company's principal accountant.
a) Identify the principal accountant for the non-union company.
10) Identify where and by whom your company's corporate records are kept.
a) Identify where and by whom the non-union company's corporate records are kept.
11) Identify where and by whom your company's ott.ler business record books are kept.

a) Identify where and by whom the non-union company's other business record books are
kept.

12) Identify your company's principal bookkeeper.

Page 2 of 16
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" Questionnaire
a) Identify the non-union company's principal bookkéeper
13) Identify your company's principal payroll preparer.
a) Identify the non-union company's principal payroll preparer.

14) Identify your company's contractor license number for states where it does

construction business.

S A -
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a) Identify the non-union company's contractor license number for states where it does

construction business.

15) Identify the carrier and policy number for your company's worker's compensation

insurance.

a) Identify the carrier and policy number for the non-union company's worker's

compensation insurance.

16)Identify the carrier and policy number for your company's other health insurance

program(s).

a) Identify the carrier and policy number for the non-union company's other health

insurance program(s).

17)  Identify your company's federal and state taxpayer identification numbers.
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Questionnaire

a) Identify the federal and state taxpayer identification numbers for the non-union

company.
b) Identify where and by whom your company's federal tax returns are kept.
c) Identify where and by whom the non-union company's federal tax returns are kept.
18) Identify your company's other federal or state taxpayer identiﬁcatiop numbers.

a) Identify the non-union company's other federal or state taxpayer identification

numbers.

b) Identify where and by whom your company's other federal and state tax reports are

kept.

¢) Identify where and by whom the non-union company's other federal and state tax
reports are kept.

19) Identify the amount(s) involved, reason(s) for and date(s) of transfer between your

company and the non-union company.
20) Identify source(s) and amount(s) of your company's line of credit.
a) Identify source(s) and amount(s) of the non-union company's line of credit.

21)Identify the amount(s) involved and date(s) when your company has operated its

capital with a guarantee of performance by the non-union company.
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Questionnaire

2) Identify the amount(s) involved and date(s) when the non-union company has

operated its capital with a guarantee of performance by your company.

22)Identify business(es) to whom your company rents, leases, or otherwise provides

office space.

a) Identify business(es) to whom the non-union company rents, leases, or otherwise

provides office space.

.

23)Identify the calendar period and terms by which yoﬁ‘} company provides office spaceg‘r

to the non-union company, or is provided with office space by the non-union company.
24)  Identify your company's building and/or office suppliers.
a) Identify the non-union company's company building and/or office suppliers.

25)  Identify by item(s) purchased, date(s) of purchase, and dollar volume of purchase(s)
those building and/or office supplies not purchased separately by your company and the
non-union company.

26) Identify business(es) that use your company's () tools or (b) equipment.

a) Identify business(es) that use the non-union company (a) tools or (b) equipment.

27) Identify business(es) to whom your company sells, rents or leases its (a)operating

equipment, (b)office equipment, (c)construction equipment or (d)tools.
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Questionnaire

a) Identify business(es) to whom the non-union company sells, rents or leases its

(a)operating equipment, (b)office equipment, (c)construction equipment or (d)tools.
28) Identify business(es) from whom your company buys, rents, or leases its equipment.

a) Identify business(es) from whom the non-union company buys, rents, or leases its

equipment.

29) Identify those equipment transactions that your company arranges by written

&
agreement.

a) Identify those equipment transactions that the non-union company arranges by written

agreement.

30) Regarding equipment transactions between your company and the non-union
company, identify the purchase, rental or lease rate, equipment involved, calendar period,

and dollar volume of each transaction.

31) Regarding equipment transactions between your company and business(es) separate
from the non-union company, identify the purchase, rental, or lease rate, equipment

involved, calendar period, and dollar volume of each transaction.
32) Regarding equipment transactions between the non-union company and business(es)

separate from your company, identify the purchase, rental, or lease rate, equipment

involved, calendar period and dollar volume of each transaction.
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Questionnaire

33)Identify the following services that are provided to the non-union company by or at

your company:
Administrative
Bookkeeping
Clerical
Detailing
Drafting
Engineering
Estimating
Managerial
Patternmaking

Sketching

Other.

34)Identify the following services that are provided to your company by or at the non

union company:



i) Administrative
ii) Bookkeeping
iii) Clerical

iv) Detailing

v) Drafting

vi) Engineering
vii) Estimating
viii) Managerial
ix) Patternmaking
x) Sketching

xi) Other.

35) Identify where your company advertises for customer business.

‘Questionnaire

a) Identify where the non-union company advertises for customer business.

36) Identify your company's customers.
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Questionnaire

e ol N

a) Identify the non-union company's customers.
37) Identify customers your company has referred to the non-union company,
a) Identify customers the non-union company has referred to your company.

38) What customers of the non-union company are now or were formerly customers of

your company.
Tv T, T &
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39) Regarding customers identified above as common to your company and the non-union
company, state the calendar period and dollar volume of work performed for each

customer by your company.

a) Regarding customers identified above as common to your company and the non-union
" company, state the calendar period and dollar volume of work performed for each

customer by the non-union company.
40)  State the dollar volume of business per job performed by your company.

a) State the dollar volume of business per job performed by the non-union company.

41)  Does your company negotiate jobs to obtain work?

a) Does the non-union company negotiate jobs to obtain work?

42)  Does your company bid jobs to obtain work?
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Questionnaire
a) Does the non-union company bid jobs to obtain work?
43) Identify those persons who bid and/or negotiate your company's work.

a) Identify those persons who bid and/or negotiate the non-union company's work.

44)  State the dollar volume minimum and/or maximum (if any), as established by law or

regulation, that your company may bid on public works projects.

a) State the dollar volume minimum and/or maximum (if any), as established by law or

regulation, that the non-union company may bid on public works projects.

45)Identify by customer, calendar period, and dollar volume any job(s) on which your

company and the non-union company have bid competitively.

46)Identify by customer, calendar period, and dollar volume any work which your

company has subcontracted to, or receive by subcontract from the non-union company.

47)Identify subcontract work arranged by written agreement between your company and

the non-union company.
48)  State the reason for each subcontract let by your company.
a) State the reason for each subcontract let by the non-union company.

49) Identify by customer, calendar period, and dollar volume any projects on which your

company has succeeded, or been succeeded by, the non-union company.
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Questionnaire
50)Identify work your company performs on the non-union company's products,
a) Identify work the non-union company performed on your company's products.
51) Identify where your company advertises for employee hires.

a) Identify where the non-union company advertises for employee hires.

Y3

52)Identify by job title or craft position the number of employees employed by your
¥ &

company per pay period.

a) Identify by job title or craft position the number of employees employed by the non-

union company, per pay period.
53)  Identify the skills that your company's employees possess.
a) Identify the skills that the non-union company's employees possess.
54)  Identify where your company's employees report for work.
a) Identify where the non-union company's employees report for work.

55)  Identify by job title or craft position and respective employment dates those employees

of your company who are or have been employees at the non-union company.

56)  Identify by job title or craft position and respective employment dates those employees

of the non-union company who are or have been employees at your company.
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Questionnaire

57)  Identify by job title or craft position and transfer dates those employees otherwise

transferred between your company and the non-union company.

58)  Identify projects of each company on which these employees were working at the time

of transfer.

59) Identify your company's (a) supervisors, (b) job superintendents and (c) forepersons
or other supervisory persons with authority to hire, transfer, suspend, lay off, recall,
promote, discharge, assign, reward, orégisgiplme other employees, or responsible to direct

employees, or to adjust their grievances, or effectively to recommend such action.

a) Identify the non-union company's (a) supervisors, (b) job superintendents and (c)
foremen or other supervisory persons with authority to hire, transfer, suspend, lay off,
recall, promote, discharge, assign, reward, or discipline other employees, or responsible
to direct employees, or to adjust their grievances, or effectively to recommend such

action..

60) Regarding those supervisory persons described above as common to your company

and the non-union company, identify their period(s) of employment with each company.

61) Identify your company's personnel ever authorized to supervise the non-union

company's employees.

a) Identify the non-union company's personnel ever authorized to supervise your

company's employees.
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Questionnaire

62)Identify by project involved, personnel involved, and date of event, any occasion when

your company's personnel performed a supervisory function for the non-union company.

a) Identify by project involved, personnel involved, and date of event, any occasion when
the non-union company's personnel performed a supervisory function for your

company.

63)Identify your company's managerial personnel having authority to formulate and
effectuate management policies or otherwise able to recommend or to exercise

discretionary action within or even independently of established policy.

a) Identify the non-union company's managerial personnel having authority to formulate
and effectuate management policies or otherwise able to recommend or to exercise

discretionary action within or even independently of established policy.

64)Identify your company's representatives who have authority to hire, transfer, suspend,
lay off, recall, promote, discharge assign, reward or discipline supervisory personnel, or
responsible to direct supervisory personnel, or to adjust their grievances or effectively to

recommend such action.

a) Identify the non-union company's representatives who have authority to hire, transfer,
suspend, lay off, recall, promote, discharge assign, reward or discipline supervisory
personnel, or responsible to direct supervisory personnel, or to adjust their grievances or

effectively to recommend such action.

65)Identify your company's representatives otherwise actively involved with day-to-day

management or operations.
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‘Questionnaire

a) Identify the non-union company's representatives otherwise actively involved with

day-to~-day management or operations.

66) Identity by title and respective dates of employment those managerial personnel of

your company ever employed by the non-union company.

a) Identify by title and respective dates of employment those managerial personnel of the

non-union company ever employed by your company.
67) Describe your company's compensation program including employee wage rates.

a) Describe the non-union company's compensation program including employee wage
rates.

68) Describe your company's fringe benefits program.

a) Describe the non-union company's fringe benefits program.
69) Describe your company's labor relations policy.

a) Describe the non-union company's labor relations policy.

70) Identify your company's representative(s) who establish or otherwise control labor

relations policy.

a) Identify the non-union company's representative(s) who establish or otherwise control

labor relations policy.
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71) Identify your company's labor relations representative(s).
a) Identify the non-union.company's labor. relations representative”).
72) Identify your company's legal counsel on labor relations matters.
a) Identify the non-union company;s legal counsel on labor relations matters.

73) Ihéhtif& yotirtompany's membership Status in the Associated General- Contractors.

a) Identify the non-union company's membership status in the Associated General

Contractors.
74) Identify your company's membership status in any other employer association.

| a) Identify the non-union company's membership status in any other employer

association.
75) Identify your company's officers.
a)_ Identify the non-union company's officers.
76) Identify your company's directors.
a) Identify the non-union company's directors.

77y  1dentify the place(s) and date(s) of your company's directors meetings.
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Questionnaire
a,) Identify the place(s) and date(s) of the non-union company's directors meetings.
78).  Identify .your company's owners and/or stockholders.
a) Identify the non-union company's owners and/or stockholders.

79)Identify the ownership interest held among your company's owners and/or

stockholders.

a) Identify the ownership interest held among the non-union company's owners and/or

stockholders.
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UNITED STATES OF AMERICA -~
BEFORE THE NATIONAL LABOR RELATIONS BOARD

FOURTH REGION

ACCENTS PAINTING AND
WALLCOVERING LIMITED and
ACCENTS CONTRACTING, LLC

and

DISTRICT COUNCIL NO. 21,
INTERNATIONAL UNION OF

PAINTERS AND ALLIED TRADES

Case 04-CA-081641

Date of Mailing: July 25, 2012

AFFIDAVIT OF SERVICE OF: COMPLAINT AND NOTICE OF HEARING

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose
and say that on the date indicated above I served the above-entitled document by post-paid
certified mail upon the following persons, addressed to them at the following addresses:

Ms. Jennifer Phillips
Accents Painting and Wallcovering

Limited and Accents Contracting, LLC

22 Church Road ,
Mountain Top, PA 18707-2344
(C. 7011 2970 0000 0215 0153 RRR)

Eric N. Mahler, Esquire

Mahler, Lohin & Associates, LLC
Suite 501, Riverside Commons

575 Pierce Street

Kingston, PA 18704

(C. 7011 2970 0000 0215 0160 RRR)

John L. Gatto, Asst. BM/ST

District Council No. 21, International
Union of Painters and Allied Trades

66 Azalea Road

Drums, PA 18222-2154

(C. 70112970 0000 0215 0177)

Subsecribed and sworn to before me this Designated Agent

25" day of July, 2012

/s/ Diane Alessandrini
NATIONAL LABOR RELATIONS BOARD

dma://svc.04-ca-081641.accents service of comp & noh.doc
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United States Government

NATIONAL LABOR RELATIONS BQARD
Region Four '

615 Chestnut Street - Seventh Floor Te'ephlqnm (iig) Zg;;gg}g
Philadelphia, PA 19106-4404 Email BgionkONLRE.GOV
Augiist 9, 2012

Ms. Jennifer Phillips

Accents Painting and Wallcovering Limited
and Accents Contracting, LLC

22 Church Road

Mountain Top, PA 18707-2344

Re: Accents Painting and Wallcovering
Limited and Accents Contracting, LLC
Case 04-CA-081641

Dear Ms. Phillips:

Enclosed are (1) a copy of the Complaint and Notice of Hearing issued in this matter on
July 25, 2012, and (2) the portion of the Rules and Regulations of the National Labor Relations
Board (NLRB) concerning the obligation of Respondent to file an Answer to the Complaint.

Respondents’ Answer was due on August 8, 2012, but it has not been received. We have
the U.S. Postal Service Domestic return receipt showing that the Complaint was properly served.
This is to advise you that, consistent with the NLRB’s Rules, if you have not filed an Answer to
the Complaint by August 16, 2012, we intend to file a Motion for Default Judgment with the
Board. If you have any questions, please call me at your earliest opportunity.

Very truly yours,

DANIEL E. HALEVY
Regional Attorney
(215) 597 7615

enc. Complaint/Rules

EXHIBIT #6
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

FOURTH REGION
ACCENTS PAINTING AND
WALLCOVERING LIMITED and
ACCENTS CONTRACTING, LLC
and Case 04-CA-081641

DISTRICT COUNCIL NO. 21,
INTERNATIONAL UNION OF
PAINTERS AND ALLIED TRADES

COMPLAINT AND NOTICE OF HEARING

District Council No. 21, International Union of Painters and Allied Trades, herein called
the Union, has charged that Accents Painting and Wallcovering Limited, and Accents
Contracting, LLC, herein respectively called Painting Contracting, and herein also collectively
called Respondents, have been engaging in unfair labor practices as set forth in the National
Labor Relations Act, 29 U.S.C. Section 151 et seq., herein called the Act. Based thereon, the
Acting General Counsel, by the undersigned, pursuant to Section 10(b) of the Act and Section
102.15 of the Rules and Regulations of the National Labor Relations Board, herein called the

Board, issues this Complaint and Notice of Hearing and alleges as follows:

1. The charge in this proceeding was filed by the Union on May 23, 2012 and a copy
was served by first class mail on Respondents on May 24, 2012.

2. (a) At all material times, until on or about April 1, 2012, Painting, a limited
liability corporation with an office in Mountain Top, Pennsylvania, herein called the Facility, has
been engaged in performing commercial and residential painting services.

(b)  During the 12 month period ending April 1, 2012, Painting, in conducting

its business operations described above in subparagraph (a), performed services valued in excess
of $50,000 for enterprises within the Commonwealth of Pennsylvania, including Hershey

Medical Center, which enterprises are directly engaged in interstate commerce.

(c)  Atall material times, Painting has been an employer engaged in commerce
within the meaning of Section 2(2), (6) and (7) of the Act.

GENERAL COUNSEL'S EXHIBIT/ /£
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(d) At all material times, Contracting, a limited liability corporation with an
office at the Facility , has been engaged in performing commercial and residential painting
service and other services.

(e) At all material times, Contracting, in conducting its business operations
described above in subparagraph (d), performed services valued in excess of $50,000 for
enterprises within the Commonwealth of Pennsylvania, including Hershey Medical Center,
which enterprises are directly engaged in interstate commerce.

) At all material times, Contracting has been an employer engaged in
commerce within the meaning of Section 2(2), (6) and (7) of the Act.

(g) At all material times, Painting and Contracting, collectively, have been
employers engaged in commerce within the meaning of Section 2(2), (6) and (7) of the Act.

(h) At all material times, Respondents have been affiliated business
enterprises with common or substantially identical officers, ownership, directors, management,
supervision, business purposes, operations, equipment and customers; have administered a
common labor policy, have shared common premises and facilities, have provided services for
each other; have interchanged personnel with each other; have commingled finances; and have
held themselves out to the public as single-integrated business enterprises.

) In February 2012, Painting expanded the services performed by
Contracting to convert it into a disguised continuation of Painting.

) Based on their operations described above in subparagraphs (h) and (1),
Painting and Contracting have constituted alter egos of each other, and have been a single-
integrated business enterprise and single employer within the meaning of the Act.

3. At all material times, the Union has been a labor organization within the meaning
of Section 2(5) of the Act.

4. At all material times, the following individuals held the positions set forth
opposite their respective names and have been supervisors of Respondents within the meaning of
Section 2(11) of the Act and agents of Respondents within the meaning of Section 2(13) of the
Act:

Jennifer Phillips — President of Painting
Kenneth Phillips — Vice President/Project Manager of Painting and
Member and Owner of Contracting.

5. (a) All painters, decorators, wall-coverers, drywall finishers, glaziers and
apprentices employed by Respondents, herein called the Unit, constitute a unit appropriate for
the purposes of collective bargaining within the meaning of Section 9(b) of the Act.

(b) On or about May 1, 2009, Painting and the Union executed a collective

bargaining agreement, herein called the original Agreement, that had been negotiated and



executed by the Union and P.D.C.A. of Northeast, PA, an employer association. The original
Agreement was effective by its terms from May 1, 2009 through April 30, 2012, and was subject
to renewal from year to year unless either party notified the other party in writing, at least 60
days prior to the expiration of the original Agreement or any renewed Agreement, of its desire to
modify or terminate the original Agreement or any renewed Agreement.

(c)  Painting, Contracting and Respondents have, at all material times, been
engaged in the building and construction industry, and , as described in paragraph 2, and they
have granted recognition to the Union as the exclusive collective bargaining representative of the
Union without regard to whether the majority status of the Union had ever been established
under the provisions of Section 9(a) of the Act. Such recognition has been embodied in
successive collective bargaining agreements, the most recent, herein called the current
Agreement, via renewal, being effective from May 1, 2012 to April 30, 2013.

(d)  For the period from May 1, 2009 to April 30, 2013 based on Section 9(a)
of the Act, the Union has been the limited exclusive collective bargaining representative of the

Unit.

6. (@  On or about March 17, 2012, the Union, by letter, a copy of which is
attached hereto as Appendix A, requested that Painting furnish the Union with information
relevant to the relationship between Painting and Contracting. A questionnaire, attached hereto

as Appendix B, was enclosed with Appendix A.

(b)  The information requested by the Union, as described above in
subparagraph (a), is necessary for, and relevant to, the Union’s performance of its duties as the
exclusive collective bargaining representative of the Unit.

(c) Since on or about March 17, 2012 Respondents have failed and refused to
provide the Union with the information requested by it as described above in subparagraph (a).

7. (a)  Article 3 of the current Agreement requires Respondents to make period
payments of dues to the Union.

(b)  Article 13 of the current Agreement requires Respondents to make the
following periodic payments: (1) to the LU.P.A.T. District Council Welfare Fund, herein called
the Welfare Fund; (2) to the LU.P.A.T. Union and Industry National Pension Fund, herein called
the Pension Fund; (3) to the LU.P.A.T. District Council 71 Annuity Fund, herein called the
Annuity Fund; (4) to the District Council No. 71 Vacation Fund, herein called the Vacation
Fund; (5) to the District Council 21 Apprenticeship Training and Journeyperson Education Fund,
herein called the Training Fund; (6) to the National Apprenticeship Fund, herein called the
Apprenticeship Fund; and (7) to the District Council 21 Scholarship Fund, herein called the

Scholarship Fund.

(b) At all material times, the subjects set forth above in subparagraphs (a) and
(b) have related to wages, hours and other terms and conditions of employment of the Unit and

have been mandatory subjects of bargaining.



(c) Since on or about November 24, 2011, Respondents have failed to
continue in effect the terms and conditions of the Unit as required by Articles 3 and 13 of the
current Agreement by failing to make the periodic payments: (1) to the Union; (2) to the Welfare
Fund; (3) to the Pension Fund; (4) to the Annuity Fund; (5) to the Vacation Fund; (6) to the

Training Fund; (7) to the Apprenticeship Fund; and (8) to the Scholarship Fund.

(d)  Respondents engaged in the conduct described above in subparagraph (c):
(1) without prior notice to the Union and without affording the Union the opportunity to bargain
with respect to Respondents’ conduct; and (2) without the Union’s consent.

8. Since in or about February 2012, a more precise date being unknown to the
Acting General Counsel, Respondents have failed and refused to abide by the terms of the
current Agreement requiring the employment of Unit employees to perform Unit work and with

respect to Article 9.1 concerning the subletting of contracts.

9. Since February 2012, a more precise date being unknown to the Acting General
Counsel, Respondents have failed and refused to recognize and bargain with the Union as the
exclusive collective bargaining representative of the Unit.

10 By the conduct described above in paragraphs 6(c), 7(c), 7(d), 8 and 9,
Respondents have been failing and refusing to bargain collectively with the exclusive collective
bargaining representative of its employees within the meaning of Section 8(d) of the Act in

violation of Section 8(a)(1) and (5) of the Act.

11.  The unfair labor practices of Respondents described above affect commerce
within the meaning of Section 2(6) and (7) of the Act.

ANSWER REQUIREMENT

Respondents are notified that, pursuant to Sections 102.20 and 102.21 of the Board’s
Rules and Regulations, they must file an Answer to the Complaint. The Answer must be
received by this office on or before August 8, 2012, or postmarked on or before August 7,
2012. Unless filed electronically in a pdf format, Respondent should file an original and four

copies of the Answer with this Regional Office.

An Answer may also be filed electronically by using the E-F iling system on the Agency’s
website. In order to file an Answer electronically, access the Agency’s website at
http://www.nlrb.gov, click on the File Case Documents tab, and then follow the detailed
instructions. The responsibility for the receipt and usability of the Answer rests exclusively upon
the sender. Unless notification on the Agency’s website informs users that the Agency’s E-Filing
system is officially determined to be in technical failure because it is unable to receive documents
for a continuous period of more than two (2) hours after 12:00 noon (Eastern Time) on the due
date for the filing, a failure to timely file the Answer will not be excused on the basis that the
transmission could not be accomplished because the Agency’s website was off-line or unavailable
for some other reason. The Board’s Rules and Regulations require that an Answer be signed by
counsel or non-attorney representative for represented parties or by the party if not represented.




See Sections 102.21. If the Answer being filed electronically is a pdf“document containing the
required signature, no paper copies of the document need to be transmitted to the Regional Office.
However, if the electronic version of the Answer to Complaint is not a pdf file containing the
required signature, then the E-filing rules require that such Answer containing the required
signature be submitted to the Regional Office by traditional means within three (3) business days

after the date of electronic filing.

Service of the Answer on each of the other parties must be accomplished in conformance
with the requirements of Section 102.114 of the Board’s Rules and Regulations. The Answer
may not be filed by facsimile transmission. If no Answer is filed, or if an Answer is untimely
filed, the Board may find, pursuant to a Motion for Default Judgment, that the allegations in the

Complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE that at 10:00 a.m. on Qctober 24, 2012 and on consecutive
days thereafter until concluded, a hearing will be conducted before an Administrative Law Judge
of the National Labor Relations Board in a hearing room of the National Labor Relations Board,
Region 4, 615 Chestnut Street, 7% Floor, Philadelphia, Pennsylvania. At the hearing, Respondent
and any other party to this proceeding have the right to appear and present testimony regarding
the allegations in this Complaint. The procedures to be followed at the hearing are described in
the attached Form NLRB-4668. The procedure to request a postponement of the hearing is
described in the attached Form NLRB-4338.

Signed at Philadelphia, Pennsylvania on this 25" day of July, 2012.

%(ﬂ% A mm*@wcm
DOROTHY L. MOORE-DUNCAN
Regional Director, Fourth Region

National Labor Relations Board




i7
March-2. 2012

Jennifer & Ken Phillips
22 Church Rd.
Mountaintop, PA. 18707

Jennifer & Ken,

Disfrict Council #21 is cunently investigating the extent to which Union
Companies in its industry may be operating non-union in violation of the
collective bargaining agreement. We.are aware of an increasing practice i.”
among Union Companies, their officers or other principals to operate Non-
Union companies fo perform work that would otherwise be done by Union
Companies.

These Non-Union operatfions erode bargaining units and endanger the
financial integrity of fringe penefit funds. They jeopardize the
competitiveness of Union Companies generally and threaten union
members' jobs. These Non-Union operations violate several articles and
provisions of District Council #21's Collective Bargaining Agreement. District
Council #21 must determine the necessity for grieving any violations of the
Labor Agreement. District Council #21 dlso must determine whether the
issue of Non-Union operaiions should be addressed in collective bargaining
negotiations or elsewhere.

It has come to our atfention that your company is operating such a Non-
Union company. As part of our investfigation of this matter, we are
contacting you directly for pertinent information. We require that you
supply us with information concerning your Company's relationship with the
Non-Union company.

Please respond to the attached questionnaire, which is directed at the time
period of the most recent District Council #21 Master Collective Bargaining
Agreement May 1, 2009 Thru April 30, 2012. To determine the
appropriateness of a grievance and/or to determine whether these matters
can be resolved in negotiations in a timely fashion, we require aresponse
within two weeks of the date of this letfer. If you are unable to furnish some
of the information reques:ed, please provide all information you can and
siate under oath that you cannot furnish the rest.

Sincerely,

=2 S Lt

John Gatfto Assl. BM/ST
JUPAT District Council #21

APPENDIX A



Questionnaire

1) Describe the type of business in which your company engages.

a) Describe the type of business in which the non-union company engages.
2) Define the geographic area in which your company does business.

a) Define the geographic area in which the non-union company does business.
3) State the business address(es) and identify all office locations of your company.

a) State the business address(es) and identify all office locations of the non-union

company.
4) Identify your company's post office box(es) by number and location.
a) Identify the non-union company's post office box(es) by number and location.
5) Identify your company's business phone number(s) and directory listing(s).
a) Identify the non-union company's business phone number(s) and directory listing(s).

6) Identify the banking institution, branch locations, and account number(s) of your

company's bank account(s).

a) Identify the banking institution, branch locations, and account number(s) of the non-

union company's bank account(s).
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Questionnaire

7) Identify the banking institution, branch location and the number of your company's

payroll accounts not identified above.

a) Identify the banking institution, branch Jocation and the number of the non-union

company's payroll accounts not identified above.

8) Identify where and by whom your company's accounting records, corporate records and

other business records are kept.

a) Identify where and by whom the non-union company accounting records, corporate

records and other business records are kept.
9) Identify your company's principal accountant.
a) Identify the principal accountant for the non-union company.
10)  Identify where and by whom your company's corporate records are kept.
a) Identify where and by whom the non-union company's corporate records are kept.
11)  Identify where and by whom your company's other business record books are kept.

a) Identify where and by whom the non-union company's other business record books are

kept.

i2)  Identify your company's principal bookkeeper.
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Questionnaire
a) Identify the non-union company's principal bookkeeper
13)  Identify your company's principal payroll preparer.
a) Identify the non-union company's principal payroll preparer.

14)  Identify your company's contractor license number for states where it does

construction business.

a) Identify the non-union company's contractor license number for states where it does

construction business.

15)  Identify the carrier and policy number for your company's worker's compensation

insurance.

a) Identify the carrier and policy number for the non-union company's worker's

compensation insurance.

16)Identify the carrier and policy number for your company's other health insurance

program(s).

a) Identify the carrier and policy number for the non-union company's other health

insurance program(s).

17)  Identify your company's federal and state taxpayer identification numbers.
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‘Questionnaire

a) Identify the federal and state taxpayer identification numbers for the non-union

company.
b) Identify where and by whom your company's federal tax returns are kept.
¢) Identify where and by whom the non-union company's federal tax returns are kept.
18)  Identify your compa_nfy's other federal or state taxpayer identiﬁcatio‘n numbers.

a) Identify the non-union company's other federal or state taxpayer identification

numbers.

b) Identify where and by whom your company's other federal and state tax reports are

kept.

c) Identify where and by whom the non-union company's other federal and state tax

reports are kept.

19)  Identify the amount(s) involved, reason(s) for and date(s) of transfer between your

company and the non-union company.
20) Identify source(s) and amount(s) of your company's line of credit.
a) Identify source(s) and amount(s) of the non-union company's line of credit.

21)Identify the amount(s) involved and date(s) when your company has operated its

capital with a guarantee of performance by the non-union company.
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Questionnaire

a) Identify the amount(s) involved and date(s) when the non-union company has

operated its capital with a guarantee of performance by your company.

22)Identify business(es) to whom your company rents, leases, or otherwise provides

office space.

a) Identify business(es) to whom the non-union company rents, leases, or otherwise

provides office space.

23)Identify the calendar period and terms by which your company provides office space

to the non-union company, or is provided with office space by the non-union company.

24)  Identify your company's building and/or office suppliers.
a) Identify the non-union company's company building and/or office suppliers.

25)  Identify by item(s) purchased, date(s) of purchase, and dollar volume of purchase(s)
those building and/or office supplies not purchased separately by your company and the

non-union company.
26) Identify business(es) that use your company's (2) tools or (b) equipment.
a) Identify business(es) that use the non-union company (a) tools or (b) equipment.

27) Identify business(es) to whom your company sells, rents or leases its (a)operating

equipment, (b)office equipment, {c)construction equipment or (d)tools.
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Questionnaire

a) Identify business(es) to whom the non-union company sells, rents or leases its

(a)operating equipment, (b)office equipment, (c)construction equipment or (dtools.
28)  Identify business(es) from whom your company buys, rents, or leases its equipment.

a) Identify business(es) from whom the non-union company buys, rents, or leases its

equipment.

29) Identify those equipment transactions that your company arranges by written

agreement.

a) Identify those equipment transactions that the non-union company arranges by written

agreement.

30) Regarding equipment transactions between your company and the non-union

company, identify the purchase, rental or lease rate, equipment involved, calendar period,

and dollar volume of each transaction.

31) Regarding equipment transactions between your company and business(es) separate
from the non-union company, identify the purchase, rental, or lease rate, equipment

involved, calendar period, and dollar volume of each transaction.

32) Regarding equipment transactions between the non-union company and business(es)
separate from your company, identify the purchase, rental, or lease rate, equipment

involved, calendar period and dollar volume of each transaction.
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Questionnaire

33)Identify the following services that are provided to the non-union company by or at

your compaty:
Administrative
Bookkeeping

Clerical
Detailing
Drafting
Engineering
Estimating
Managerial
Patternmaking
Sketching

Other.

34)Identify the following services that are provided to your company by or at the non

union company:



i) Administrative
ii) Bookkeeping
iii) Clerical

iv) Detailing

v) Drafting

vi) Engineering
vii) Estimating
viii) Managerial
ix) Patternmaking
x) Sketching

xi) Other.

35)  Identify where your company advertises for customer business.

Questionnaire

a) Identify where the non-union company advertises for customer business.

36) Identify your company's customers.
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Questionnaire
a) Identify the non-union company's customers.

37) Identify customers your company has referred to the non-union company,
a) Identify customers the non-union company has referred to your company.

38)  What customers of the non-union company are now or were formerly customers of

your company.

39) Regarding customers :dentified above as common to your company and the non-union

company, state the calendar period and dollar volume of work performed for each

customer by your company.

a) Regarding customers identified above as common to your company and the non-union

company, state the calendar period and dollar volume of work performed for each

customer by the non-union company.
40)  State the dollar volume of business per job performed by your company.
a) State the dollar volume of business per job performed by the non-union company.
41)  Does your company negotiate jobs to obtain work?
a) Does the non-union company negotiate jobs to obtain work?

42)  Does your company bid jobs to obtain work?
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Questionnaire
a) Does the non-union company bid jobs to obtain work?
43)  Identify those persons who bid and/or negotiate your company's work.

a) Identify those persons who bid and/or negotiate the non-union company's work.

44)  State the dollar volume minimum and/or maximum (if any), as established by law or

regulation, that your company may bid on public works projects.

a) State the dollar volume minimum and/or maximum (if any), as established by law or

regulation, that the non-union company may bid on public works projects.

45)Identify by customer, calendar period, and dollar volume any job(s) on which your

company and the non-union company have bid competitively.

46)Identify by customer, calendar period, and dollar volume any work which your

company has subcontracted to, or receive by subcontract from the non-union company.

47)Identify subcontract work arranged by written agreement between your company and

the non-union company.
48)  State the reason for each subcontract let by your company.
a) State the reason for each subcontract let by the non-union company.

49) Identify by customer, calendar period, and dollar volume any projects on which your

company has succeeded, or been succeeded by, the non-union company.
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Que stionnaire
50)Identify work your company performs on the non-union éompany's products,
a) Identify work the non-union company performed on your company's products.
51)  Identify where your company advertises for employee hires.
a) Identify where the non-union company advertises for employee hires.

52)Identify by job title or craft position the number of employees employed by your

company per pay period.

a) Identify by job title or craft position the number of employees employed by the non-

union company, per pay period.
53)  Identify the skills that your company's employees possess.
a) Identify the skills that the non-union company's employees possess.
54)  Identify where your company's employees report for work.
a) Identify where the non-union company's employees report for work.

55)  Identify by job title or craft position and respective employment dates those employees

of your company who are ot have been employees at the non-union company.

56)  Identify by job title or craft position and respective employment dates those employees

of the non-union company who are or have been employees at your company.
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Questionnaire

57)  Identify by job title or craft position and transfer dates those employees otherwise

transferred between your company and the non-union company.

58) Identify projects of each company on which these employees were working at the time

of transfer.

59) Identify your company's (a) supervisors, (b) job superintendents and (c) forepersons
or other supervisory persons with authority to hire, transfer, suspend, lay off, recall,
promote, discharge, assign, reward, or discipline other employees, or responsible to direct

employees, or to adjust their grievances, or effectively to recommend such action.

a) Identify the non-union company's (2) supervisors, (b) job superintendents and (c)
foremen or other supervisory persons with authority to hire, transfer, suspend, lay off,
recall, promote, discharge, assign, reward, or discipline other employees, or responsible

to direct employees, or to adjust their grievances, or effectively to recommend such

action..

60) Regarding those supervisory persons described above as common to your company

and the non-union company, identify their period(s) of employment with each company.

61)  Identify your company's personnel ever authorized to supervise the non-union

company's employees.

a) Identify the non-union company's personnel ever authorized to supervise your

company's employees.
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Questionnaire

62)Identify by project involved, personnel involved, and date of event, any occasion when

your company's personnel performed a supervisory function for the non-union company.

a) Identify by project involved, personnel involved, and date of event, any occasion when

the non-union company's personnel performed a supervisory function for your

company.

63)Identify your company's managerial personnel having authority to formulate and
effectuate management policies or otherwise able to recommend or to exercise

discretionary action within or even independently of established policy.

a) Identify the non-union company's managerial personnel having authority to formulate
and effectuate management policies or otherwise able to recommend or to exercise

discretionary action within or even independently of established policy.

64)Identify your company's representatives who have authority to hire, transfer, suspend,
lay off, recall, promote, discharge assign, reward or discipline supervisory personnel, or

responsible to direct supervisory personnel, or to adjust their grievances or effectively to

recommend such action.

2) Identify the non-union company's representatives who have authority to hire, transfer,
suspend, lay off, recall, promote, discharge assign, reward or discipline supervisory

personnel, or responsible to direct supervisory personnel, or to adjust their grievances or

effectively to recommend such action.

65)identify your company's representatives otherwise actively involved with day-to-day

management or operations.
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Questionnaire

a) Identify the non-union company's representatives otherwise actively involved with

day-to-day management or operations.

66) Identity by title and respective dates of employment those managerial personnel of

your company ever employed by the non-union compary.

a) Identify by title and respective dates of employment those managerial personnel of the

non-union company ever employed by your company.
67) Describe your company's compensation program including employee wage rates.

a) Describe the non-union company's compensation program including employee wage

rates.
68)  Describe your company's fringe benefits program.
a) Describe the non-union company's fringe benefits program.
69) Describe your company's labor relations policy.
a) Describe the non-union company's labor relations policy.

70)  Identify your company's representative(s) who establish or otherwise control labor

relations policy.

a) Identify the non-union company's representative(s} whe establish or otherwise control

labor relations policy.
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Questionnaire
]

71) Identify your company's labor relations representative(s).

a) Identify the non-union company's labor relations representative’).

72)  Identify your company's legal counsel on labor relations matters.

a) Identify the non-union company's legal counsel on labor relations matters.

73)  Identify your company's membership-status in the Associated General Contractors.

a) Identify the non-union company's membership status in the Associated General

Contractors.

74)  Identify your company's membership status in any other employer association.

2) Identify the non-union company's membership status in any other employer

association.
75)  Identify your company's officers.

a) Identify the non-union company's officers.

76)  Identify your company's directors.

a) Identify the non-union company's directors.

77)  Identify the place(s) and date(s) of your company's directors meetings.
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Questionnatre
a) Identify the place(s) and dat;ets) of th‘e non-union company's directors meetings.
78).  Identify .your company's OWners and/or stockholders.
a) Identify the non-union company's OWners and/or stockholders.

79)Identify the ownership interest held among your company's owners and/or

stockholders.

a) Identify the ownership interest held among the non-union company's owners and/or

stockholders.
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R&R 102.20-102.23

ANSWER , .

Sec. 102.20 Answer to complaint; time for filing; contents; allegations not denied
deemed admitied —The respondent shall, within 14 days from the service of the
le an answer thereto. The respondent shall specifically admit, deny, or
d in the complaint, unless the respondent is without
knowledge, in which case the respondent shall so state, such statement operating as a
denial. All allegations in the complaint, if no answer is filed, or any allegation in the
complaint not specifically denied or explained in an answer filed, unless the respondent
shall state in the answer that he is without knowledge, shall be deemed to be admitted to
be true and shall be so found by the Board, unless good cause to the contrary is shown.

Sec. 102.21 Where to file; service upon the parties; form.— An original and four
copies of the answer shall be filed with the Regional Director issuing the complaint.
Immediately upon the filing of his answer, respondent shall serve a copy thereof on the

other parties. An answer of a party represented by counsel or non-attorney representative

shall be signed by at least one such attorney or non-attorney representative of record in

his/her individual name, whose address shall be stated. A party who is not represented by
an attorney or non-attorney representative shall sign his/her answer and state his/her
address. Except when otherwise specifically provided by rule or statute, an answer need
not be verified or accompanied by affidavit. The signature of the attorney or non-attorney
party representative constitutes a certificate by him/her that he/she has read the answer;
that to the best of his/her knowledge, information, and belief there is good ground to

it is not interposed for delay. If an answer is not signed or is
ken as sham and

complaint, fi
explain each of the facts allege

support it; and that
signed with intent to defeat the purpose of this section, it may be stric
false and the action may proceed as though the answer had not been served. For a willful
violation of this section an attorney or non-attorney party representative may be subjected
to appropriate disciplinary action. Similar action may be taken if scandalous or indecent
matter is inserted.

Sec. 102.22 Extension of time for filing—Upon his own motion or upon proper cause
shown by any other party, the Regional Director issuing the complaint may by written
order extend the time within which the answer shall be filed.

Sec. 102.23 Amendment.—The respondent may amend his answer at any time prior to
the hearing. During the hearing or subsequent thereto, he may amend his answer in any
case where the complaint has been amended, within such period as may be fixed by the
administrative law judge or the Board. Whether or not the complaint has been amended,
the answer may, in the discretion of the administrative law judge or the Board, upon
motion, be amended upon such terms and within such periods as may be fixed by the

administrative law judge or the Board.




