
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
THE ARDIT COMPANY     : 
       : 
  Employer    : Case No.:  9-RC-83978 
       : 
 and      : 
       : 
INTERNATIONAL UNION OF BRICKLAYERS : 
AND ALLIED CRAFT WORKERS, OHIO  : 
KENTUCKY ADMINISTRATIVE COUNCIL, : 
LOCAL NO. 18      : 
       : 
  Petitioner    : 
       : 
______________________________________________________________________________ 
 

THE ARDIT COMPANY’S REQUEST FOR REVIEW  
OF REGIONAL DIRECTOR’S DECISION AND DIRECTION OF ELECTION  

AND ORDER REJECTING THE ARDIT COMPANY’S POST HEARING BRIEF 
______________________________________________________________________________ 
 
 Now comes the Employer, The Ardit Company (“Ardit” or “Employer”), by and through 

Counsel and hereby respectfully requests that the Board grant Ardit’s Request for Review filed 

pursuant to Section 102.67 of the Board Rules and Regulations.  A Memorandum in Support of 

said Request for Review is attached hereto.   

       Respectfully submitted, 

 

        /s/ Aaron T. Tulencik    
       Ronald L. Mason  
       Aaron T. Tulencik 
       Mason Law Firm Co., LPA 
       425 Metro Place North, Suite 620 
       Dublin, Ohio 43017 
       p:  614.734.9450 
       f:  614.734.9451 
 
       Counsel for The Ardit Company 
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MEMORANDUM IN SUPPORT 
 
I. NO UNDUE PREJUDICE WOULD HAVE RESULTED IN ACCEPTING 
 ARDIT’S POST HEARING BRIEF 
 
 The Employer filed its Post Hearing Brief Pursuant to Section 102.111(c)(2) of the Board 

Rules and Regulations.  Specifically, the rule states that briefs in representation cases may be 

filed within a reasonable time after the time prescribed by the Board’s rules on good cause 

shown based upon excusable neglect and when no undue prejudice would result.  The Employer 

sufficiently satisfied the criterion noted above.  See, Ardit’s July 13, 2012 Motion attached 

hereto as Exhibit A.  The only undue prejudice that occurred in this matter is the fact that 

Regional Director’s Decision was issued so swiftly.  It appears the Regional Director’s Decision 

was pre-determined as critical evidence elicited during the Hearing was ignored. 

 The post hearing briefs were due by the close of business on July 12, 2012.  Nonetheless, 

the Board’s electronic filing rules1

The Agency will accept electronic filings up to 11:59 pm in the local time zone of 
the receiving office on the due date.  Filings accomplished by any other means 
must comply with the requirements of Section 102.111 of the Board's Rules and 
Regulations. 

 plainly state the following:   

 
• A document will be considered timely filed if the E-Filing receipt reflects 

that the entire document was received by the Agency’s E-Filing system 
before midnight local time on the due date. (Midnight is considered the 
beginning of a new day.)  

 
• Parties are reminded that filings accomplished by any other means, e.g. 
 mail, personal delivery or facsimile (if allowed), must be received by the 
 close of business in the receiving office on the due date. 
 

 The Regional Director issued his Decision less than 24 hours after the post hearing briefs 

were due.  Moreover, in the Order denying Ardit’s Motion, the Acting Regional Director makes 

                                                 
1  https://www.nlrb.gov/sites/default/files/documents/199/electronic_filings.pdf 
 

https://www.nlrb.gov/sites/default/files/documents/199/electronic_filings.pdf�
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much of the fact that Ardit’s Motion requesting permission to file its Post Hearing Brief one day 

late was filed “after the close of business” and “after hours.”  See, July 16, 2012 Order Denying 

Ardit’s Motion attached hereto as Exhibit B, at pp. 1 & 2.  Again, as noted by the Board’s e-

filing rules, briefs and motions are permitted to be filed at any time of day and, if filed before 

midnight, are considered filed on that particular day.  Only filings accomplished by mail, 

personal delivery and facsimile must be received by the close of business.  Ardit filed its Motion 

attaching its Post-Hearing Brief at 6:03 p.m. on Friday, July 13, 2012 (approximately 18 hours 

after it was originally due).  See, e-filing confirmation attached hereto as Exhibit C.  

Accordingly, no undue prejudice would have resulted had the Region accepted Ardit’s Post-

Hearing Brief which is attached hereto as Exhibit D. 

II. THE REGIONAL DIRECTOR’S DECISION AND DIRECTION OF ELECTION 
 IS ERRONEOUS AS THE PETITIONED FOR UNIT IS NOT APPROPRIATE 
 
 During the Hearing the Employer argued that the International Union of Bricklayers and 

Allied Craft Workers, Ohio Kentucky Administrative Council Local No. 18 (“Local 18” or 

“Petitioner”) did not have the ability/authority to represent its employees.  The Petitioner’s 

President testified that its ability to negotiate the terms and conditions of employment is limited 

to the specific geographic areas set forth in Article 3 of its pre-hire agreement.  (Tr. p. 53.)2

The jurisdictional area covered by this Agreement for Tile, Terrazzo and Marble 
Mechanics shall consist of the following:  In Ohio: Brown, Butler, Clermont, 
Hamilton, and Warren Counties in full and the Townships of Dixon, Israel, 
Gasper, Lanier, Somers and Gratis in Preble County, and in Kentucky:  Kenton, 
Boone, Campbell, Bracken, Gallatin, Grant, Mason, Pendleton and Robertson in 
full. 

  

Article 3, Geographical Jurisdiction, states: 

 
The jurisdictional area covered by this finisher contract shall consist of the 
following counties in Ohio:  Adams, Athens, Brown, .Butler, Clermont, Clinton, 
Fayette, Gallia, Hamilton, Highland, Jackson, Lawrence, Meigs, Pike, Ross, 

                                                 
2  Relevant portions of the transcript are attached hereto as Exhibit E. 
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Scioto, Vinton, Warren, and Washington in full and the Townships of Dixon, 
Israel, Gasper, Lanier, Somers and Gratis in Preble County; in the State of 
Kentucky the following  Counties:  Campbell, Kenton, Boone, Pendleton, Grant, 
Gallatin, Bracken, Mason, Lewis and Robertson; and in the State of Indiana, the 
following county: Dearborn. 
 

Moreover, Petitioner has bylaws which specifically reference and/or discuss the areas of 

exclusive jurisdiction.  (Id., p. 56).  In turn, other local unions affiliated with the International 

have specific areas for which they have exclusive jurisdiction to negotiate the terms and 

conditions of employment.  (Id., p. 53). 

 The Employer’s business is located in Columbus, Ohio (Franklin County).  The vast 

majority of the projects the Employer works on are located in Franklin County and its 

surrounding counties and, as such, Ardit pays into the fringe benefit funds of Local Union No. 55 

(“Local 55”).  Local 55 is affiliated with the International Union of Bricklayers and Allied Craft 

Workers, Ohio Kentucky Administrative Council and is headquartered in Columbus, Ohio.  The 

Employer does not currently perform work in the Petitioner’s limited geographic area.  The 

Employer last performed work within Petitioner’s geographic area in November, 2010.  More 

importantly, Ardit has no outstanding bids to perform work within in Local 18’s jurisdiction, nor 

does it intend to bid on future projects within Local 18’s jurisdiction.  Accordingly, not only does 

Local 18 lack the ability to represent the petitioned for unit, Ardit maintains that none of its 

current employees are eligible to vote under the Daniel formula.  Nevertheless, the Regional 

Director concluded that the petitioned for unit was an appropriate unit because “the Board has 

long held that a union’s territorial jurisdiction and limitations do not generally affect the 

determination of the appropriate unit” and it is a labor organizations “willingness, rather than its 

constitutional ability to represent employees which is the controlling factor.”  See, July 13, 2012 

Decision and Direction of Election (“Decision”) attached hereto as Exhibit F, at p. 4. 
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 A. A Union’s Jurisdictional Limitation Is a Relevant Factor in Determining  
  Whether a Petitioned for Unit is Appropriate 
 
 The cases relied upon by the Regional Director are inapposite to the unique facts of this 

case.  In Alley Drywall, 333 NLRB 1005, 1005 (2001), the Petitioner (Local 5 plasterers) and the 

intervenor (Local 54 and 56 Bricklayers) had a collective bargaining agreement with the 

Employer pursuant to § 8(f) of the Act.  The 8(f) agreement placed certain geographic limitations 

on each union where there was overlapping coverage of job classifications.  Id.  For instance, the 

8(f) agreement between the Employer and the Petitioner was inoperative with respect to one 

county as the work covered by the petition at issue was under the jurisdiction of the intervenor.  

Id.  Nonetheless, the International for the Petitioner unilaterally revoked its agreement with the 

Bricklayers regarding geographical restrictions.  Id.  Accordingly, the Petitioner filed its petition 

to become the certified representative under § 9(a) of the Act of the Employer’s employees 

covered the 8(f) agreement without regard to the previous geographical restrictions.  (Id.)   

 The Board found that the unit sought by Petitioner to be appropriate noting that a union’s 

territorial jurisdiction and limitations do not generally affect the determination of an appropriate 

unit.  Id at p. 1008.  However, the Board made its decision based upon the following facts:  (1) 

the geographic exclusions noted in the 8(f) agreement was ignored by the Employer and made no 

difference with respect to the terms and conditions of employment of the Employer’s employees; 

(2) the Employer paid its employees the hourly rate set forth it its 8(f) agreement with the 

Petitioner even when performing work outside of Petitioner’s geographic area; (3) the Employer 

paid the fringe benefits set forth it its 8(f) agreement with the Petitioner to the Petitioner, even 

when performing work outside of Petitioner’s geographic area; (4) granting intervenor’s 

geographical restrictions would divide the employees into different units depending solely on 

what county they are performing work; (5) the only basis for the historical geographical division 
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of the units between the two unions were political considerations of maintaining the geographical 

integrity for the local unions without competition among the local unions; and (6) the Employer 

utilizes the petitioner’s hiring hall and apprenticeship school but not the intervenors’.  (Id at pp. 

1006 and 1008.) 

 Here, there is no evidence that the International revoked the geographical jurisdiction 

limitations placed on its locals with respect to the exclusivity to bargain the terms and conditions 

of employment.  Moreover, Ardit has not performed work it Local 18’s jurisdiction since 

November 2010 and, as such pays the required fringe benefits to Local 55, the employees’ home 

local, not Local 18. 

 In CCI Construction Company, Inc., 326 NLRB 1319, 1323 (1998), the union sought an 

employer wide unit of sheet metal workers or a unit limited to sheet metal workers employed at 

the Employer’s Pennsylvania jobsites.  The Employer maintained that the Petitioner 

inappropriately sought to represent employees at Employer’s jobsites that were outside the scope 

of the Petitioner’s geographic jurisdiction.  Id.  In any event, the Board concluded that under the 

circumstances of the case before it, a unit limited to sheet metal workers at the Employer’s 

Pennsylvania jobsites was an appropriate unit.  Id.  Importantly, there was no record evidence 

indicating that the Petitioner was bound to a limited geographic jurisdiction with respect to 

bargaining for the terms and conditions of employment. 

 In Groendyke Transport, Inc., 171 NLRB 997 (1968), the Petitioner sought to support its 

petitioned for unit based solely on its territorial jurisdiction.  The Board deemed this to be 

improper in that the union’s jurisdiction alone cannot establish the appropriateness of a unit.   

 Lastly, in Laboratory Corp. of America, 341 NLRB 1079, (2004), the union was seeking 

to limit the petitioned for multi-facility unit to within its local jurisdictional area.  In doing so, it 
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sought to exclude twenty-two (22) of the Employer’s other facilities.  The Board agreed with the 

Employer and held the petitioned for unit was not appropriate because the employees of the 

petitioned for unit did not share a community of interest distinct from that shared at the other 

facilities.  Id. at 1082.  Here, the Petitioner is not seeking a multi-facility unit. 

 Not a single case relied upon by the Regional Director contains record evidence 

consisting of testimony from the Petitioner’s President acknowledging Petitioner’s inability to 

negotiate the terms and conditions of employment for the employees it seeks to represent due to 

the limited geographic areas expressly set forth in its pre-hire agreement.  The Regional Director 

is quick to cite to the fact that Petitioner’s President testified that the Petitioner is ready and 

willing to represent the petitioned for employees yet he discounts this relevant testimony in his 

Decision.  The Board may consider a union’s jurisdictional limitations as an element in 

reaching a decision as to the appropriateness of a unit.  See, Dundee’s Seafood, Inc., 221 

NLRB 1183, 1184 (1975). (Emphasis added). 

 B. Petitioner’s Willingness to Represent the Petitioned for Employees is Moot 

 The Regional Director concluded that the petitioned for unit was an appropriate unit 

because it is a labor organizations “willingness, rather than its constitutional ability to represent 

employees which is the controlling factor.”  See, Decision, p. 4.  Nonetheless, each of the cases 

cited by the Regional Director deal with situations in which the Employer alleges that the 

union’s constitution does not specifically encompass the classification of employees employed 

by the Employer3 and/or contains discriminatory membership provisions.4

                                                 
3  “M” System Inc., 115 NLRB 1316 (1956); Mayfair Industries, Inc., 126 NLRB 223 (1960); Hazelton 
Laboratories, Inc., 136 NLRB 1609 (1962); and Mariah, Inc., 322 NLRB 586 (1996). 

  That is not the issue 

presented herein.  Local 18 may be willing and ready to represent Ardit’s employees, but as 

Local 18’s President testified to under oath, Local 18 does not have the ability to negotiate the 

4  Community Service Publishing, Inc., 216 NLRB 997. 
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economic terms and conditions of employment outside its exclusive jurisdiction expressly stated 

in Article 3.   

 C. The Petitioned For Unit Is Not Appropriate 

 Local 18 does not have the ability/authority to represent Ardit’s employees whose home 

local is Local 55.  Ardit is not of the opinion that the types/classification of employees under its 

employment are not eligible to join a union affiliated with the International.  Ardit is simply 

arguing that based upon the union’s Constitution, its bylaws and the express language of the 

contract, Local 55, not Local 18, is the appropriate local under these particular circumstances.   

 In the alternative, Ardit proposes that if Board agrees with the Regional Director and 

finds that Local 18 has the capacity to represent Ardit’s employees in Franklin County, the 

appropriate unit should be limited to the particular counties listed in Article 3, as Local 18 does 

not have the authority/jurisdiction to bargain outside said counties.  See, P.J. Dick Contracting, 

Inc., 290 NLRB 150, 152 (1988).  In P.J. Dick the Employer was engaged in the construction 

industry and was a member of a multiemployer bargaining association.  Id. at p. 150.  The 

bargaining association entered 8(f) agreements with the Petitioner in eleven (11) counties.  Id.  

The Petitioner sought an election to establish itself as the 9(a) representative of the Employer’s 

employees.  Id.  The Petitioner maintained that the Employer’s employees working within its 

thirty-three (33) county International Union’s geographic jurisdiction constituted an appropriate 

unit.  Id.  Moreover, the Petitioner argued that even though the Employer performed the majority 

of its work in a single county, an employee could reasonably expect employment with the 

Employer in all 33 counties due to expanded operations.  Id.  The Petitioner alternatively 

proposed a unit comprised of Employer’s employees working within the 11 counties of the 

current 8(f) agreement.  
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 Conversely, the Employer sought a unit limited to the employees employed by it in the 

single county where it performed the majority of its contract work.  Id.  The employer 

alternatively proposed a unit comprised of its employees working within the counties of the 

current 8(f) agreement, where it had performed work since 1985.  Id.   

 The Board ultimately found the appropriate to be the 11 counties of the current 8(f) 

agreement.  Id. at p. 151.  The Board noted that it was significant that the parties had bargained 

in this unit, even though it was through a bargaining association since 1979.  Furthermore, the 

Employer recognized the Petitioner as the 8(f) bargaining representative of its employees.  Id.   

III. THE REGIONAL DIRECTOR ERRED IN GRANTING PETITIONER’S 
 PETITION TO REVOKE EMPLOYER’S SUBPOENA DUCES TECUM 
 
 At the conclusion of the Hearing, the Hearing Officer notified the parties that he was 

going to recommend to the Regional Director that the Petitioner’s Petition to Quash the subpoena 

be granted and that enforcement not be sought.  The basis for the Hearing Officer’s 

recommendation was that it is the labor organization’s willingness, rather than its constitutional 

ability to represent employees, that is the controlling factor in cases such as these.  The Regional 

Director agreed with the Hearing Officer’s recommendation.  See, Decision, p. 5, FN. 3.  As 

noted above, each of the cases relied upon by the Regional Director deal with situations in which 

the Employer alleges that the union’s constitution does not specifically encompass the 

classification of employees employed by the Employer5 and/or contains discriminatory 

membership provisions.6

                                                 
5  “M” System Inc., 115 NLRB 1316 (1956); Mayfair Industries, Inc., 126 NLRB 223 (1960); Hazelton 
Laboratories, Inc., 136 NLRB 1609 (1962); and Mariah, Inc., 322 NLRB 586 (1996). 

  Nevertheless, that is not the issue presented herein.  Local 18 may be 

willing and ready to represent Ardit’s employees, but as Local 18’s President testified to under 

oath, Local 18 does not have the ability to negotiate the economic terms and conditions of 

6  Community Service Publishing, Inc., 216 NLRB 997. 
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employment outside its exclusive jurisdiction expressly stated in Article 3.  More importantly, as 

the Board noted in Dundee Seafood, Inc., supra, a union’s jurisdictional limitations are relevant 

to this proceeding. 

 Additionally, service of the subpoena via FEDEX overnight delivery upon the Petitioner 

was proper.  See, Offshore Mariners United and International Transport Workers Federation, 

338 NLRB 745 (2002)(General Counsel’s method of service using Federal Express was 

authorized under Section 102.113(c) of the Board’s Rules, which states that “subpoenas shall be 

served upon the recipient . . . by leaving a copy thereof at the principal office or place of business 

of the person to be served.”)  Petitioner’s President admitted during the Hearing that he did 

receive the subpoena. 

 Secondly, due to the July 4th Holiday, Petitioner did not receive the subpoena until the 

morning of the Hearing.  Counsel for the Employer requested three subpoenas from Region 9 on 

Monday July 2, 2012.  Counsel paid for the subpoenas to be sent overnight delivery to their 

office.  Counsel for the Employer received the subpoenas on July 3, 2012 and promptly sent 

them to Petitioner via overnight delivery.  Unfortunately, due to the Holiday, Petitioner did not 

receive the subpoenas until the morning of July 5, 2012.  Accordingly, Counsel for Employer 

sent a courtesy copy of the subpoena to Petitioner’s Counsel via e-mail the evening of July 3, 

2012.  Under the circumstances the timing and service of subpoena were reasonable. 

 Lastly, the materials sought by Ardit were and still are relevant to this matter.  The 

Petitioner’s President testified that the International’s bylaws place limits upon Local 18 and 

Local 18 also has bylaws setting forth areas of exclusive jurisdiction.  (Tr. pp 55-56).  He also 

testified that documents do exist which set forth the geographic jurisdiction of each of the local 
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unions affiliated with the International.  (Id. pp. 57-58.)  Accordingly, Employer’s subpoena 

should be enforced. 

IV. CONCLUSION 

 Based upon all of the above, the Employer respectfully requests that the Board grant its 

Request for Review and subsequently dismiss Local 18’s petition.  In the alternative, the 

Employer requests that the unit be limited to the specific counties listed in Article 3 of the 8(f) 

agreement between the Petitioner and the Employer. 

 Dated at Dublin, Ohio this 27th day of July 2012. 

       Respectfully submitted, 

 

        /s/ Aaron T. Tulencik    
       Ronald L. Mason  
       Aaron T. Tulencik 
       Mason Law Firm Co., LPA 
       425 Metro Place North, Suite 620 
       Dublin, Ohio 43017 
       p:  614.734.9450 
       f:  614.734.9451 
 
       Counsel for The Ardit Company 
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CERTIFICATE OF SERVICE 
 
 The undersigned hereby certifies that on July 27, 2012, an electronic original of The 

Ardit Company, Inc’s Request for Review was transmitted the National Labor Relations Board, 

office of the Executive Secretary, via the Department Of Labor, National Labor Relations Board 

electronic filing system and, further, that copies of the foregoing Answer were transmitted to the 

following individuals by electronic mail: 

Ryan K. Hymore, Esq. 
Mangano Law Offices Co., LPA 
10901 Reed Hartman Highway, Suite 207 
Cincinnati, Ohio 45242 
rkhymore@bmanganolaw.com 
 
Counsel for Petitioner 
 
 
 
       /s/ Aaron T. Tulencik     
      Aaron T. Tulencik 
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