UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL
Washington, D.C. 20570

July 27, 2012

SWEET AND ASSOCIATES, LLC
2510 E CAPITOL DR
MILWAUKEE, WI 53211-2136
Re: Piggly Wiggly Midwest, LLC F/K/A Fresh
Brands, LLC
Cases 30-CA-018915
30-CA-018959
30-CA-018990
30-CA-019006
30-CA-019007
30-CA-019008
30-CA-062592

Dear-:

Your appeal from the Regional Director's partial refusal to issue complaint has been
carefully considered. The appeal is denied substantially for the reasons in the Regional Director’s
letter of March 29, 2012,

Contrary to your assertions on appeal, there was insufficient evidence to establish that
DJK Foods, LLC (DJK), RAB Supermarkets, LLC (RAB) and SMJ Family, LLC (SMJ), are
joint employers or alter-egos of Piggly Wiggly Midwest, LLC (PWM). After full consideration
of PWM’s prior unlawful conduct, the Regional office investigation did not establish the
existence of functional interrelations of operations, centralized control of labor relations,
common management or common ownership or financial control between PWM and DJK, RAB
or SMJ. The Board's decision in Parklane Hosiery Co., 203 NLRB 597 (1973) cited on appeal
was fully considered but found to be distinguishable. Unlike the facts in Parklane Hosiery, the
franchise agreements here were arms-length transactions which relinquished ownership and
control of the stores at issue over to DJK, RAB and SMJ. Your recent citation to Patterson v.
Domino's Pizza, LLC, __ Cal. App. 2d __ (June 27, 2012), is also misplaced since unlike the
circumstances in Patterson, there is insufficient evidence in the instant case that the franchisor
exercises significant or substantial control over the operations of the franchisees.

With regard to the obligation to bargain over the decision to franchise these stores,
considering that PWM'’s actions are part of a change in its business operations and there is
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insufficient evidence it is due to labor costs, it does not have a duty to bargain with the Union
over the decision to franchise these stores. See. First National Maintenance Corp. v. N.L.R.B.,
452 U.S. 666 (1981).

Nor was there sufficient evidence that the franchisees unlawfully failed to hire a majority
of PWM’s employees to avoid recognizing the Union. The weight of the evidence presented
established that the hiring decisions were based on legitimate business considerations unrelated
to the Union or any pro-Union sympathies the employee may have had. As to the allegations
regarding # the evidence presented was insufficient to find that the PWM’s actions
were motivated by his asserted refusal to engage in unfair labor practices on behalf of PWM.

Instead, those actions were due to issues relating to ||| iob performance and would not
support finding a violation in this regard.

To the extent that you have questioned the adequacy of the investigation, a review of the
Regional Office file reflected that the investigation was properly conducted in accordance with
the procedures applicable to all cases and was adequate to resolve the issues presented by the
charge.

Accordingly, further proceedings are unwarranted.
Sincerely,

Lafe E. Solomon
Acting General Counsel

By:
Yvonne T. Dixon, Director
Office of Appeals
CC: IRVING E. GOTTSCHALK JACKSON LEWIS LLP
REGIONAL DIRECTOR 10 S WACKER DR STE 2300
NATIONAL LABOR RELATIONS CHICAGO, IL 60606-7509
BOARD
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MILWAUKEE, WI 53203-2281 RAB SUPERMARKETS, LLC
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JACKSON LEWIS LLP SMJ FAMILY, LLC
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WAUKESHA, WI 53186 OSHKOSH, WI 54901-2349



Piggly Wiggly Midwest, LLC F/K/A Fresh
Brands, LLC
Cases 30-CA-018915, et al.

mjb

PIGGLY WIGGLY MIDWEST LLC
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DJL FOODS, LLC
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