












This matter arises from the facts attendant to the Union’s

organizing campaign at Somerset Valley and the subsequent union

election.  As explained in greater detail below, the Union helped

certain Somerset Valley employees garner support for a union

election, file a petition for that election, and campaign in

favor of unionizing the Somerset Valley workforce.   At the2

September 2, 2010 union election, the Somerset Valley workforce

voted in favor of unionization.

In August and September of 2010, the Regional Director 

filed unfair labor practice charges before the National Labor

Relations Board (“the Board”), which he most recently amended in

February of 2011.  Through those charges, the Regional Director

asserts that Somerset Valley, after the petition was filed but

before the September 2, 2010 election, violated Section 8(a)(1)

of the Act, 29 U.S.C. § 158(a)(1) (“Section 8(a)(1)”), both by: 

(1) interrogating employees about Union support and activities;

and (2) soliciting employees’ grievances and impliedly promising

benefits.  The Regional Director further asserts that Somerset

Valley, after the election, violated Section 8(a)(3) of the Act,

29 U.S.C. § 158(a)(3) (“Section 8(a)(3)”), by disciplining,

reducing the hours worked by, and discharging employees who

supported the Union.

 Although this matter pertains only to the bargaining unit2

recognized and agreed upon by the parties, the Court will refer
to that unit as “the Somerset Valley workforce”.
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During the pendency of those administrative proceedings, the

Regional Director commenced this action, seeking injunctive

relief, i.e., relief during the pendency of the administrative

and related appellate proceedings.  He asserts that he has

“reasonable cause to believe” that Somerset Valley committed the

alleged violations of the Act detailed in the unfair labor

practice charges filed before the Board.  (Dkt. entry no. 27-1,

Regional Director’s Pre-hearing Br. at 19-26.)  He also argues

that such relief is “just and proper” inasmuch as it will: (1)

reassure Somerset Valley’s employees that they may support the

Union without fear of retaliation; (2) preserve the Union’s

ability to effectively represent those employees; and (3) remove

any chilling effects caused by Somerset Valley’s alleged

violations of Section 8(a)(1) and Section 8(a)(3). 

Somerset Valley denies that it violated Section 8(a)(1) and

Section 8(a)(3).  It asserts, with respect to Section 8(a)(1),

that Somerset Valley’s administrative staff casually questioned

employees about Union sympathies, and questioned employees about

grievances without offering actual promises to remedy those

grievances.  (See generally dkt. entry no. 25, Somerset Valley’s

Initial Pre-hearing Br.; see also dkt. entry no. 130, Tr. of 

Closing Arguments at 13-19.)  With respect to Section 8(a)(3),

Somerset Valley admits that it disciplined, reduced the hours 
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worked by, and/or discharged the employees named in the Amended

Petition, but asserts that it took such action based on each

employee’s job performance and its staffing needs.  (Somerset

Valley’s Initial Pre-hearing Br. at 17-21; Tr. of Closing

Arguments at 20-95.)  It denies acting upon Union animus. 

(Somerset Valley’s Initial Pre-hearing Br. at 17-21; Tr. of

Closing Arguments at 20-95.)   Somerset Valley further claims

that the relief now sought by the Regional Director does not

serve the public interest.  (Somerset Valley’s Initial Pre-

hearing Br. at 21-44.)

After the Regional Director commenced this action, the

parties appeared before Administrative Law Judge Steven Davis

(“the ALJ”) to argue the merits of the underlying unfair labor

practice charges.  That hearing (“the ALJ Hearing”) took place

over nineteen days between April 27, 2011 and June 28, 2011, and

yielded 272 exhibits and over 3,200 pages of transcripts.  3

Pursuant to the parties’ request, the Court has adopted the ALJ

Hearing record as part of the record in this matter.  (See dkt.

entry no. 39, 6-9-11 Transcript at 55, 60-63, 102-104.)  The

parties also appeared before the Court for a supplemental

 The transcripts of the ALJ Hearing appear as docketed by3

the Regional Director at docket entry numbers 35-1 through 35-7,
62-1 through 62-4, 56-1 through 56-7, and 62-5.  Because these
transcripts are consecutively paginated, the Court accordingly
cites to them as “ALJ Hearing Transcript”.

4

Case 3:11-cv-02007-MLC -LHG   Document 131    Filed 04/16/12   Page 4 of 129 PageID: 9313



hearing, which was held during eight days between November 30,

2011 and February 9, 2012, and oral argument, which was held on

March 13, 2012 and March 23, 2012.4

The Court has reviewed the record in its entirety, including

the affidavits, declarations, and deposition transcripts provided

by the parties (see, e.g., dkt. entry nos. 25-26); the transcript

of and evidence adduced at the ALJ Hearing; the transcript of and

evidence adduced at the supplemental hearing; and the Decision

rendered by the ALJ (dkt. entry no. 81-1, ALJ Decision).  The

Court has also considered the arguments presented by the Regional

Director, the Union, and Somerset Valley.  Upon consideration of

the foregoing, and as set forth at length below, the Court grants

the Amended Petition in part and denies it in part.

FINDINGS OF FACT

I. Somerset Valley and its Parent Company, CareOne, LLC

A. The Facility

Somerset Valley is a healthcare facility that provides

rehabilitative and long-term, clinical care to patients who, in

many cases, cannot care for themselves.  (Dkt. entry no. 25-14,

 The transcripts of the supplemental hearing appear at4

docket entry numbers 92, 94, 96, 101, 113, 115, 117, and 124.  
As a whole, they are not consecutively paginated.  The Court
accordingly cites to these transcripts as: dkt. entry no. 92, 
SH Transcript; dkt. entry no. 94, SH Transcript 2; dkt. entry no.
96, SH Transcript 3; dkt. entry no. 101, SH Transcript 4; dkt.
entry no. 113, SH Transcript 5; dkt. entry no. 115, SH Transcript
6; dkt. entry no. 117, SH Transcript 7; and dkt entry no. 124, 
SH Transcript 8.
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Illis Decl. at ¶ 2; dkt. entry no. 35-10, GC Ex. 1.)   Its5

facility contains thirty-two patient rooms, each containing two

beds; it thus has a maximum occupancy of sixty-four patients. 

(See ALJ Hearing Transcript at 1404.)   As a healthcare facility,

Somerset Valley is subject to both New Jersey and federal health

regulations.  (See, e.g., SH Transcript 2 at 102-03.)

B. Somerset Valley’s Parent Company, CareOne, LLC

Somerset Valley is owned by CareOne, LLC (“CareOne”).  (ALJ

Hearing Transcript at 1403-04.)  CareOne, during the periods

relevant to this action, employed Jason Hutchens as its Regional

Director of Operations and Andrea Lee as its Vice President of

Human Resources.  (Id. at 78, 1403-04.)  Hutchens and Lee, in

their respective positions, oversaw operations at Somerset Valley

and other CareOne facilities.  (Id.)  

Between November of 2009 and May of 2011, CareOne also

employed Jackie Engram as its Vice President of Clinical

Operations.  (Id. at 1841-42.)  Engram, in this role, oversaw the

nursing departments in CareOne’s New Jersey facilities.  (Id.) 

In January of 2011, Engram also assumed responsibilities as

Somerset Valley’s acting Director of Nursing (“DON”).  (Id. at

1845.)  6

 Somerset Valley admits that it is both “an employer5

engaged in commerce” and a “health care institution”.  (ALJ
Decision at 2.)  See also 29 U.S.C. §§ 152(2), (6), (7), (14). 

 Between January and May of 2011, Engram thus held both6

positions.  (ALJ Hearing Transcript at 1845.)
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C. Somerset Valley’s Employees

Somerset Valley, during the periods relevant to this action,

employed, inter alia, six categories of employees: (1) an

administrator; (2) a DON; (3) unit managers; (4) nurses

(including registered nurses (“RNs”) and licensed practical

nurses (“LPNs”)); (5) certified nurse’s aides (“CNAs”); and 

(6) a staffing coordinator.  (See id. at 899-900, 1185-86, 

1405-07, 1993, 2663.)   The administrator, DON, and unit manager7

work together to supervise the nurses, CNAs, and the staffing

coordinator.  (Id. at 1991-2226, 2664.)

The administrator, who sits atop the management hierarchy,

reports to CareOne, ensures that the facility meets state and

federal regulations, and supervises all of the departments at

Somerset Valley, including those directly responsible for patient

care.  (Id. at 2664.)  The DON reports to the administrator,

 Somerset Valley, in October of 2011, changed its clinical7

staffing model such that it no longer employs LPNs.  (Dkt. entry
no. 83, Somerset Valley’s Hearing Br. at 3; dkt. entry no. 83-1,
Hoffman Decl. at ¶¶ 2-3.; see also SH Transcript 2 at 78.) 
Because Somerset Valley enacted such changes without the Regional
Director’s prior knowledge or consent, the Regional Director now
alleges that Somerset Valley improperly eliminated a segment of
the Somerset Valley workforce.  He has thus filed new unfair
labor practice charges before the Board.  (See dkt. entry no. 97,
SH Transcript 3 Sidebar Confs. at 3; dkt. entry no. 116, SH
Transcript 5 Sidebar Confs. at 7-8.)

The Amended Petition does not incorporate the new unfair
labor practice charges, and Somerset Valley’s changes to its
clinical staffing model do not control the resolution of this
matter.  The Court accordingly notes but does not further address
that issue in this Memorandum Opinion.

7
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directly oversees clinical services and, in that capacity,

ensures both that the facility is adequately staffed with nurses

and CNAs, and that such employees provide adequate patient care. 

(See generally id. at 1991-2226.)  The unit manager, who

represents the lowest level of management in this hierarchy,

reports to the DON, directly supervises the nursing employees,

and ensures adequate patient care.  (Id. at 900; dkt. entry no.

26-1, Southgate Aff. at ¶ 1.)  

The Somerset Valley nursing employees attend to Somerset

Valley’s patients’ medical needs and assist those patients with

daily living activities.  During the periods relevant to this

petition, RNs and LPNs administered medication and recorded such

administration on Medication Administration Records (“MARs”);

they similarly administered treatment, e.g., lotions, salves, and

bandages, and recorded administration of such treatments on 

Treatment Administration Records (“TARs”).  (ALJ Hearing

Transcript at 162-63, 277, 908-09, 982, 2014-17.)  Nurses also

transcribed doctors’ orders for medication and treatment onto

patients’ MARs and TARs, communicated with doctors and

pharmacies, and documented incidents that might affect patient

care, such as new admissions, falls, or new medical symptoms. 

(See, e.g., id. at 451-54, 586, 601, 909-11, 2505-07.)  CNAs

assisted patients with daily living activities by, inter alia,

distributing food, helping patients eat, and cleaning patients. 
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(See, e.g., dkt. entry no. 26-9, Aguilar Aff. at ¶ 1; dkt. entry

no. 26-14, Onyeike Aff. at ¶ 1.)

  Somerset Valley refers to its nursing staff by employees’

respective level of education (i.e., RN, LPN, or CNA), scheduled

shift, and employment status.  Nurses and CNAs typically work on

one of three shifts: (1) the morning shift (from 6:45 a.m. to

3:15 p.m., sometimes referred to as the 7-3 shift); (2) the

evening shift (from 2:45 p.m. to 11:15 p.m., sometimes referred

to as the 3-11 shift); or (3) the night shift (from 10:45 p.m. to

7:15 a.m., sometimes referred to as the 11-7 shift).  (See ALJ

Hearing Transcript at 1407.)  Nursing employees, based on their

weekly schedules, also fit into one of four employment status

categories: (1) full-time, for nurses who work forty or more

hours per week; (2) part-time with benefits, for nurses who work

at least twenty-four but less than forty hours per week; 

(3) part-time without benefits, for nurses who work regularly but

work less than twenty-four hours per week; or (4) per diem, for

employees who work only on an as-needed basis.  (Id. at 1405-07.) 

Because per diem employees are essentially “on-call” -- because

they do not have set schedules -- they earn more money per hour

than their full- and part-time counterparts.  (Id. at 1407.)

Somerset Valley’s staffing coordinator creates, updates, and

maintains the nursing staff’s “Master Schedule”.  (Id. at 1186.) 

The Master Schedule is a four-week schedule created in Somerset

9
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Valley’s computerized scheduling, payroll, and labor management

system, “SmartLinks”.  (Id. at 1198-1202, 1711-12, 2885; SH

Transcript 2 at 91.)  

The staffing coordinator must carefully key employee

schedules into SmartLinks because the information in SmartLinks

informs other Somerset Valley and CareOne systems.  For example,

the information keyed into the Master Schedule informs and

controls employees’ ability to punch in or out at the employee

time clock.  (ALJ Hearing Transcript at 1243, 1694, 1699-1700.) 

The time clock, when used by employees whose hours are not

correctly entered in the Master Schedule, will display an error

message.  (Id. at 1243; SH Transcript 2 at 87-89.)  An affected

employee must then decide whether to work without punching in,

thus creating a need for time card and payroll edits, or

interrupt a nursing manager to manually override the system. 

(ALJ Hearing Transcript at 1243, 1694, 1699-1700; SH Transcript 2

at 89.)

The information keyed into SmartLinks also informs other

CareOne and Somerset Valley reports and decision-making

processes.  Managers working for both Somerset Valley and CareOne

can access SmartLinks remotely, working from any computer with an

internet connection.  (ALJ Hearing Transcript at 1695.) 

Management can thus use the information in SmartLinks to analyze

labor costs, forecast hiring and scheduling needs, or address

payroll issues.  (Id. at 1694.)

10
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II. The 2009 State Survey

The New Jersey Department of Health and Senior Services

(“NJDHSS”) visited Somerset Valley in the fall of 2009 to conduct

an annual inspection for compliance with state and federal

regulations (“State Survey”).  (See Illis Decl. at ¶¶ 5-7; see

also ALJ Hearing Transcript at 378, 596, 1423-35.)  

During a typical State Survey, NJDHSS scrutinizes the

nursing department by examining charts, interviewing employees

and patients, and, generally, inspecting all aspects of a

facility’s nursing operations.  (ALJ Hearing Transcript at 1423-

24.)  If during the State Survey NJDHSS discovers violations of

state or federal regulations, it takes two steps.  First, it

issues a report noting each “deficiency”, i.e., each violation of

the regulations, indicating the scope and severity of the

violation.  (Id. at 1425-26.)  Second, it penalizes the inspected

facility by, inter alia, issuing fines and requiring the facility

to take remedial steps to cure the deficiency cited in the NJDHSS

report.  (Id.)

Upon the completion of the 2009 State Survey, NJDHSS noted

that Somerset Valley violated several regulations.  (See, e.g.,

id. at 1423-35.)  NJDHSS noted, for example, that Somerset Valley

failed to properly assess the pain experienced by a newly

admitted rectal cancer patient; NJDHSS also noted that Somerset

Valley failed to document the administration of medications. 

11
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(Id. at 1423-35; Illis Decl. at ¶¶ 5-7.)  Based on these and

other violations, NJDHSS cited Somerset Valley for several 

“D-level” deficiencies and two “G-level” deficiencies. (ALJ

Hearing Transcript at 1425-26; dkt. entry no. 59-1, Resp. Ex.

33.)  Such a G-level deficiency indicates that a patient suffered

actual harm during and because of the care rendered at Somerset

Valley.  (ALJ Hearing Transcript at 1424-25.)  NJDHSS thus

required Somerset Valley to submit a written plan of correction,

notified Somerset Valley that it would reinspect the facility,

and, ultimately, recommended a $5,400 fine.  (Id. at 1435-37.)

Somerset Valley submitted a written plan of correction in

December of 2009, addressing the deficiencies noted in the 2009

report.  (Id. at 1435-36.)  NJDHSS accepted that plan and

reinspected Somerset Valley’s facility in January of 2010.  (Id.

at 1436-37.)  Upon reinspection, NJDHSS found that Somerset

Valley substantially complied with state and federal regulations. 

(Id. at 1435-38.)

Hutchens testified at the ALJ Hearing that, as a result of

the 2009 State Survey, there was “increased scrutiny on the

nursing department in [Somerset Valley].  Increased observation

of what the director of nursing was doing and what the nurses

themselves were doing.  And a higher level of accountability from

the administrator and the DON . . . for the nursing staff.”  (Id.

at 1449.)  He also testified that such increased scrutiny led him

12
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to question the ability of Somerset Valley’s administrator,

Elizabeth Heedles, and its DON, Kamala Kovacs, to effectively

manage Somerset Valley’s nursing staff.  (Id. at 1422, 1452-55.)

III. Scheduling Changes at Somerset Valley Caused Employees to
Seek Union Representation

In May of 2010, Heedles informed the Somerset Valley nurses

and CNAs of proposed scheduling changes that would take effect on

August 1, 2010. (Id. at 38, 42, 192, 288, 1221-22; dkt. entry no.

25-4, Napolitano Dep. at 42-46.)  If adopted, these changes would

have caused many nurses and CNAs to lose regularly scheduled

hours and the status, pay, and benefits associated with those

hours.  (ALJ Hearing Transcript at 38, 42, 192, 288, 1221-22.) 

For example, Sheena Claudio, a full-time LPN who worked during

the morning shift, was informed that she would either have to

switch to the evening shift or work on a per diem basis.  (Id. at

42-44, 192.; dkt. entry no. 25-2, Claudio Dep. at 10-11.) 

Because the evening shift conflicted with her child care

responsibilities, Claudio would have been forced to work on a per

diem basis, thereby losing hours, pay, and the health benefits

that she enjoyed as a full-time employee.  (See Claudio Dep. at

10-11.)  Other employees, such as Shannon Napolitano, a full-time

LPN who worked during the morning shift, and Jillian Jacques, a

full-time LPN who worked during the evening shift, faced similar

challenges. (ALJ Hearing Transcript at 289-91, 487-88; Napolitano

Dep. at 46.)

13
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Napolitano, Claudio, Jacques, and other employees expressed

concern about the proposed changes.  Some employees reached out

to CareOne by calling the “CareOne hotline”, a phone number

dedicated to patient and employee grievances.  (ALJ Hearing

Transcript at 297-99, 923-25.)  Jacques called CareOne and spoke

directly to Lee, who told Jacques that she was generally aware of

proposed scheduling changes but unaware of the extent and effect

of such changes.  (Id. at 45-46, 487-89.)  Lee also told Jacques

that she would investigate the matter.  (Id.)

Lee thereafter visited Somerset Valley in June of 2010 and

met with approximately ten employees, including Napolitano,

Claudio, and Jacques.  (Id. at 47-49, 190-91, 301-03, 491-93.) 

Because Lee explained during that meeting that she was only

generally aware of the scheduling issues, Claudio gave Lee a

memorandum from Heedles that outlined Heedles’ proposed changes. 

Other employees spoke to Lee about the proposed changes, related

staffing issues, and low employee morale.  (Id. at 49-50, 301-

02.)  At the end of the meeting, Lee again expressed, as she had

to Jacques, that she had been unaware of the extent and effect of

the proposed scheduling changes, and that she would investigate

the employees’ complaints.  (Id. at 50, 301-03.)  Lee failed,

however, to follow up with Jacques, Claudio, or any of the other

Somerset Valley employees.  (Id. at 50.)

14
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Shortly after Lee’s visit, Napolitano and Claudio began

speaking to their co-workers about unionizing the Somerset Valley

workforce.  (Id. at 44-45, 51, 293-95, 486, 926-27, 1189-90;

Napolitano Dep. at 50, 62; dkt. entry no. 25-6, Tyler Dep. at 

52-53, 55.)  They also distributed an informal petition, calling

for employee support for unionization.  (ALJ Hearing Transcript

at 53-54, 304-06.)  Claudio thereafter called the Union and left

a message for Union organizer Brian Walsh, explaining the

Somerset Valley employees’ concerns and expressing their interest

in Union representation.  (Id. at 51-52, 287-88, 296; SH

Transcript at 9.)

IV. The Union Organizing Campaign at Somerset Valley

A. Walsh’s First Meeting with Somerset Valley Employees

Walsh met Napolitano and Claudio in late June of 2010 at a

restaurant located near Somerset Valley.  (ALJ Hearing Transcript

at 52-53; SH Transcript 1 at 9-10.)  Napolitano and Claudio

showed Walsh their informal petition and, generally, provided

information about Somerset Valley, Somerset Valley’s employees,

and the issues faced by those employees.  (ALJ Hearing Transcript

at 53, 304-05; SH Transcript at 9-10.)  At the conclusion of the

meeting, Walsh, Napolitano, and Claudio scheduled a second

meeting and discussed the need to involve more Somerset Valley

employees.  (ALJ Hearing Transcript at 53, 55, 304; SH Transcript

at 10.)

15
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Napolitano and Claudio returned to Somerset Valley, informed

their co-workers of their meeting with Walsh, and invited them to

attend the second meeting.  (ALJ Hearing Transcript at 57-58, 66-

68, 308-10, 494-95, 862-63, 1189-90, 2625-30; dkt. entry no. 26-

2, Jacques Aff. at ¶ 2; dkt. entry no. 26-10 Jarbo Aff. at ¶ 2.) 

Jacques assisted their effort by informing employees who worked

during the evening shift.  (ALJ Hearing Transcript at 68, 764;

dkt. entry no. 26-18, Lopez Aff. at ¶ 2.)  Word of the meeting

spread throughout the Somerset Valley workforce.  (See, e.g., ALJ

Hearing Transcript at 309, 764-65.)  At least fifteen employees

thus knew of Napolitano’s and Claudio’s union organizing efforts

by the end of June of 2010, including LPN Jacquie Southgate and

scheduling coordinator Valarie Wells.  (See id. at 57-58, 66-68,

308-10, 494-95, 764-65, 862-63, 1189-90, 2625-30; Jacques Aff. at

¶ 2; Jarbo Aff. at ¶ 2; Lopez Aff. at ¶ 2.) 

To assist the organizing campaign, Napolitano approached

receptionist Sheena Orozco and requested a list of all of the

employees who worked at Somerset Valley.  (ALJ Hearing Transcript

at 306, 2631-32.)  Although Orozco could not access a full

employee roster, she gave Napolitano a list of Somerset Valley’s

employees that she produced from memory.  (Id. at 2631-32.)  

B. Walsh’s Second Meeting with Somerset Valley Employees

Walsh held a second meeting with Somerset Valley employees,

including Napolitano, Claudio, Jacques, and several per diem
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employees, approximately one week after the first meeting.  (Id.

at 56, 307-08, 495; SH Transcript at 10-11.)  At the second

meeting, Walsh explained the Union’s role in the union

organization process and stressed the need for the support of the

majority of the Somerset Valley workforce.  (ALJ Hearing

Transcript at 56-57, 496.)  He explained that they could petition

the Regional Director for a union election after they had

collected signed authorization cards from at least seventy

percent of the Somerset Valley workforce.  (ALJ Hearing

Transcript at 496; dkt. entry no. 26-8, Walsh Aff. at ¶ 4.)

To assist their marketing efforts, Walsh, using the

information that Napolitano obtained from Orozco, helped the

employees that attended this meeting construct a chart listing

Somerset Valley’s employees.  This chart identified department

leaders, employees who supported the Union, and employees who

might support the Union.  (ALJ Hearing Transcript at 57, 62, 239-

41, 308.)  Walsh also designated Napolitano, Claudio, and Jacques

as the “union organizing committee”, i.e., as “the leaders of the

campaign.”  (SH Transcript at 11, 135, 168.)  He gave them

disposable cameras and asked them to take pictures of employees

who supported the Union, for use in Union marketing materials. 

(See id. at 75-76, 311-12; Napolitano Dep. at ¶¶ 60-61.)  He

asked them, and asked the other employees at the meeting, to talk

to other Somerset Valley employees about the union organization

17
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process, to distribute authorization cards, and to collect the

signed authorization cards.  (ALJ Hearing Transcript at 495; SH

Transcript at 11.) 

C. Distribution and Collection of Authorization Cards

Napolitano, Claudio, and Jacques distributed the

authorization cards at Somerset Valley in the break room, at

nursing carts, at the nurses’ station, and in the parking lot.

(ALJ Hearing Transcript at 73-74, 312, 316, 501, 821-22; SH

Transcript at 168-72.)  Within three weeks, fifty-two Somerset

Valley employees signed and returned authorization cards to the

Union.  (Walsh Aff. at ¶ 4; see also ALJ Hearing Transcript at

72, 76, 314-16, 501, 504, 824, 1009, 1144-48 (demonstrating that

Napolitano, Claudio, Jacques, per diem CNA Daisy Aguilar, per

diem CNA Gertrudis Rodriguez, secretary Lynette Tyler, and others

signed authorization cards); dkt. entry no. 26-12, Joseph Aff. at

¶ 3 (same, with respect to per diem CNA Dominique Joseph); dkt.

entry no. 26-16, Stubbs Aff. at ¶ 2 (same, with respect to per

diem CNA Annie Stubbs); Lopez Aff. at ¶ 3 (same, with respect to

full-time CNA Grace Lopez).)  These fifty-two employees

represented approximately eighty percent of the Somerset Valley

workforce.  (See Walsh Aff. at ¶ 4.)

D. Communication with Somerset Valley Management Personnel

Napolitano, Claudio, and Jacques testified that they were

uncertain whether the acting Somerset Valley administrator and
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DON knew of the organizing effort.  (See, e.g., ALJ Hearing

Transcript at 273.)  Claudio testified, however, that she

regularly shared information about the organizing campaign with

Southgate.  (Id. at 273, 279-80.)  Southgate regularly asked

about the organizing campaign’s progress and whether Napolitano,

Claudio, and Jacques had collected enough authorization cards to

file a petition for a union election.  (Id. at 279-80.)

E. Filing the Union Petition

Napolitano sent messages to Southgate and other Somerset

Valley employees on July 22, 2010, notifying them that she

intended to file a petition for a union election later that day. 

(ALJ Hearing Transcript at 331-32.)  Napolitano, Jacques, and

Walsh, inter alios, went to the Board and filed the petition that

afternoon.  (Id. at 331, 511.) 

Somerset Valley received notice of the petition on or about

July 28, 2010.  (Id. at 1459.)  Heedles thereafter distributed a

memorandum to Somerset Valley’s employees, notifying them that

Somerset Valley had received notice of the petition and informing

them that Somerset Valley would begin holding meetings with the

employees to discuss issues related to union representation. 

(Jacques Aff. at ¶ 5; dkt. entry no. 35-10, GC Ex. 9.) 

V. Somerset Valley Instituted Organizational / Management
Changes Following the Filing of the Petition

Hutchens and Lee visited and met with employees at Somerset

Valley soon after receiving notice of the petition.  They
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informed the employees that they had transferred Heedles to

another CareOne facility because they recognized issues at

Somerset Valley.  (ALJ Hearing Transcript at 337-38, 512-13,

1469-72.)  Hutchens then introduced Somerset Valley’s new

administrator, Doreen Illis.  (Id.) 

Somerset Valley soon announced other organizational changes,

terminating Kovacs’s employment and transferring the unit manager

to a different facility.  In their place, Somerset Valley hired

Inez Konjoh as the new DON and promoted Southgate to unit

manager.  (Id. at 67-68, 194-95, 338-41, 1993, 2683.)

VI. The Union and Somerset Valley Electioneer for the Votes of
the Somerset Valley Workforce

In the period after the petition was filed and before the

September 2, 2010 union election, both the Union supporters and

Somerset Valley actively electioneered for the votes of the

Somerset Valley workforce.  The Court endeavors, here, to

summarize these efforts with appropriate citation to the record.

A. Ongoing Union Meetings and Communication

During the election campaign, Walsh held regular Union

meetings at area restaurants, at hotels, and in employees’ homes. 

(Id. at 77-79, 317-18, 825, 1008; SH Transcript at 15-17.)  Each

meeting was held in two shifts, thus allowing Somerset Valley

employees to attend meetings without interrupting their work

schedules.  (See ALJ Hearing Transcript at 319; dkt. entry no.

26-8, Walsh Aff. at ¶ 5.)  Attendance fluctuated; generally,
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however, between fifteen and twenty employees attended each

meeting.  (ALJ Hearing Transcript at 77-79; SH Transcript at 119-

22.)8

Walsh and other Union employees also regularly called and

visited Somerset Valley employees.  (SH Transcript at 25-26, 29-

30; dkt. entry no. 26-19, Venette Aff. at ¶ 2.)  Using

information gathered from the authorization cards and the

Excelsior List, Walsh communicated information about the Union

and the upcoming election both in phone and face-to-face.  (Id.)9

B. Pro-Union Leaflets and Materials

1. The “Talking Heads Piece” 

In late August of 2010, the Union distributed copies of a

two page leaflet featuring pictures of and quotes attributed to

Somerset Valley employees who supported the Union (the “Talking

Heads Piece”).  (See dkt. entry no. 35-10, GC Ex. 10; SH

Transcript at 31-32.)  The Union mailed a copy of the Talking

Heads Piece to all of the Somerset Valley employees whose names

appear on the Excelsior List.  (SH Transcript at 31-32.)  On the 

 Walsh maintained sign-in sheets for each meeting.  (SH8

Transcript at 17-22; see also Supplemental Hearing Exhibit (“SH
Ex.”) P-1.)

 An Excelsior List, named for Excelsior Underwear, Inc.,9

156 NLRB 1236 (1966), contains information about bargaining unit
employees.  Such a list typically contains the names and home
addresses of such employees.  See 156 NLRB at 1240-42.  (See also
SH Transcript at 32; dkt. entry no. 38-2, Excelsior List.)
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first page, the Talking Heads Piece proclaims, “We’re Voting Yes

for 1199SEIU!”  (GC Ex. 10.)   The first page also describes the10

Union as “[t]he strongest, most effective union for nursing home

workers in upstate New York and through the country”.  (Id.)  On

the second page, it states, “Our Opportunity to Vote Yes is

Here!”  (Id.)11

Napolitano, Jacques, Wells, Stubbs, and Rodriguez are among

the Somerset Valley employees whose pictures appear in this

leaflet.  (Id.; see ALJ Hearing Transcript at 88-89, 508, 826-27,

862, 1009, 1194-95.)  Each picture is accompanied by a quote,

attributed to that employee, that demonstrates her support for

the Union.  (GC Ex. 10.)  Napolitano, for example, is quoted as

stating, “I’m voting yes for better health insurance and job

security.”  (Id.)  Quotes attributed to Wells, Jacques, Stubbs,

and Rodriguez demonstrate similar Union support.  (Id.)

2. The Union’s YouTube Video

During a meeting at Jacques’s home, Walsh and several of the

Somerset Valley employees recorded a video demonstrating Somerset

Valley employees’ support for the Union (the “YouTube Video”). 

(GC Ex. 11; ALJ Hearing Transcript at 505-509; SH Transcript at

 The Talking Heads Piece also proclaims, “Vamos a Votar sí10

por 1199SEIU!”  (GC Ex. 10.)

 The Talking Heads Piece also states, “Nuestra oportunidad11

de votar Sí está aquí!”  (GC Ex. 10.)
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31-32.)   Wells, Claudio, Jacques, and several other nurses and12

CNAs appear in the YouTube Video, expressing their desire for

Union representation and the rationale supporting their position. 

(GC Ex. 11; ALJ Transcript Hearing at 90-91, 508, 1010, 1194-95.) 

The YouTube Video was uploaded onto YouTube.com

approximately two weeks before the election.  (ALJ Hearing

Transcript at 1362.)  Shortly before the election, copies were

also mailed to the Somerset Valley employees whose names appear

on the Excelsior List.  (Id.; SH Transcript at 31-32.)

3. Union Stickers and Bracelets

During the election campaign, Walsh distributed stickers

that the nurses and CNAs could wear to demonstrate Union support. 

(See ALJ Hearing Transcript at 319, 506.)  The stickers were

purple and contained two blocks of text.  (Id. at 193; dkt. entry

no. 35-10, GC Ex. 8.)  The first block of text was printed in

large, yellow letters and stated, “Respect”.  (ALJ Hearing

Transcript at 193; GC Ex. 8.)  Below that, in smaller, white

letters, the second block of text stated, “Nursing Home Workers

Uniting for Quality Care and Quality Jobs 1199SEIU”.  (ALJ

Hearing Transcript at 193; GC Ex. 8.)  

 GC Ex. 12 is a digital video recording the YouTube video. 12

Because GC Ex. 12 constitutes physical evidence, it has not been
docketed.  As noted in the text, however, this video also
appeared on YouTube.  On YouTube, it was broken into two parts. 
See CareOne Workers Speak Out, YOUTUBE.COM,
http://www.youtube.com/watch?v=O3fJNtBiu8M (last visited Apr. 12,
2012); CareOne Workers Speak Out PART II, YOUTUBE.COM,
http://www.youtube.com/watch?v=5sVo5IXzh8I (last visited Apr. 12,
2012).
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Approximately twenty nurses and CNAs, including Napolitano,

Claudio, and Jacques, wore the stickers during the campaign. 

(ALJ Hearing Transcript at 85, 193, 319-20, 506, 615.)  Jacques

wore it on the left side of her chest; Napolitano wore it on her

left shoulder.  (ALJ Hearing Transcript at 319, 506.)

4. Materials Distributed by the Union at the Bottom
of the Somerset Valley Driveway

Somerset Valley generally prohibited Union employees from

entering the Somerset Valley grounds.  (SH Transcript at 14.) 

Approximately two weeks before the election, however, Walsh and

other Union employees visited Somerset Valley during the

afternoon shift change, i.e., between 2:45 p.m. and 3:15 p.m., to

distribute fliers and ensure that the Union was visible to the

Somerset Valley workforce.  (Id. at 36-37; Venette Aff. at ¶ 2.) 

They stood at the bottom of Somerset Valley’s driveway, in the

shoulder of U.S. Route 22, distributing fliers to any employees

who would stop and open their car windows.  (SH Transcript at 36-

37; Venette Aff. at ¶ 2.)  After a short time, police arrived,

told the Union employees that their distribution posed a safety

hazard, and asked them to leave.  (Venette Aff. at ¶ 2.)

Because Walsh generally lacked access to the Somerset Valley

grounds, he relied upon Napolitano, Claudio, and Jacques to

distribute literature to the other Somerset Valley employees. 

(SH Transcript at 14-15.)
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C. Somerset Valley’s Meetings with its Employees

1. Description of Meetings

Somerset Valley hosted three additional staff meetings in

July and August of 2010 to discuss matters relating to the

pending union election.  (See ALJ Hearing Transcript at 101-03,

512, 688, 766, 864-66, 1027-28, 1201, 2647-55, 3089; Lopez Aff.

at ¶ 6; Tyler Dep. at 110-15.)  Employee attendance at these

meetings was mandatory.  (ALJ Hearing Transcript at 334, 512;

Lopez Aff. at ¶ 2.)  

Hutchens and Lee attended and spoke at the first meeting. 

(ALJ Hearing Transcript at 101-03, 333-34, 766; Tyler Dep. at

111-15, 1459-60.)   Before it began, Joseph, believing that Lee13

worked for the Union, approached Lee and spoke openly about her

support for the Union.  (Id. at 767-68.)  

Hutchens thereafter opened the meeting by introducing

himself and Lee to the staff, and expressing his disappointment

that the employees filed a petition for a union election.  (Id.

at 336; Tyler Dep. at 111.)  Lee then spoke to the employees,

stating that Somerset Valley preferred to remain a union-free

environment.  (ALJ Hearing Transcript at 101-02, 1013-14; Tyler

Dep. at 112-15.)  She informed the employees that, in future

 Although referred to as one meeting, it actually13

consisted of several smaller meetings held throughout the
workday, thus allowing employees from all shifts to attend.  
(ALJ Hearing Transcript at 1459-60, 3089.)
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meetings, Somerset Valley would campaign for their support, would

play videos and otherwise distribute information about the Union,

and afford the employees an opportunity to ask questions.  (ALJ

Hearing Transcript at 101-03, 336.)  Lee also encouraged

employees to approach management to discuss whatever changes the

employees felt were necessary.  (Id. at 1013-14.)

Hutchens and Illis attended and spoke at the second meeting. 

(Id. at 103-04, 769-772.)  Hutchens stated at the outset of the

meeting that he did not want to discuss the Union but, instead,

wished to discuss the employees’ issues and concerns.  (Id. at

341-42, 1475.)  Both Hutchens and Illis asked the employees to

give management an opportunity to resolve the employees’ issues

and to “turn things around”.  (Id. at 105, 515, 1021.)  Hutchens

noted, however, that it would be illegal for him to make

immediate changes.  (Id. at 343.)

Claudio, Tyler, and others spoke at the meeting, raising

individual concerns.  (Id. at 104-06, 341-43, 865-88, 1014-18.) 

Claudio, for example, stated that CareOne earlier failed to

respond to the employees’ complaints about Heedles and about

Heedles’s proposed schedule changes.  (Id. at 105-06.)  Stubbs

told Hutchens that the staff needed but lacked access to plastic

bags used to dispose of dirty linens. (Id. at 865.)  

Hutchens and Illis took action upon the employees’

complaints.  During the meeting, Hutchens told employees to
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contact him directly if they needed to discuss issues.  (Id. at

106-07.)  Furthermore, he posted notices at Somerset Valley,

listing his cellular telephone number, Illis’s cellular telephone

number, and contact information for other CareOne

representatives.  (Id.)  Hutchens also directed Illis to

distribute the plastic bags that Stubbs spoke of to the

employees, and Illis distributed them during the next morning

shift.  (Id. at 865, 1472-73.)14

Hutchens returned to Somerset Valley shortly before the

election with Chris Foglio, CareOne’s Chief Executive Officer.

They met with the employees in the Somerset Valley sunroom.  (Id.

at 1027-28, 2348-50, 2653-55, 2090.)  Hutchens assured the

employees that Somerset Valley would not retaliate against

individual employees if they voted in favor of the Union.  (Id.

at 2654.)  Foglio spoke about benefits that CareOne provided or

planned to provide for Somerset Valley employees, including

tuition reimbursement and low-cost housing.  (Id. at 1027-28,

2348-50.)

 Illis, at the ALJ Hearing, expressly denied soliciting14

grievances from or making promises to any of the Somerset Valley
employees.  (Id. at 2691-92.)  The ALJ discredited such testimony
in light of the employees’ testimony that Illis distributed these
bags.  (ALJ Decision at 39, 41.)  The Court, here, does not
render an opinion on Illis’s credibility but merely notes the
discrepancy in the record.
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2. Anti-Union Videos and Printed Materials

Before the union election, Somerset Valley and CareOne

management representatives played anti-union videos for and

distributed anti-union literature to the Somerset Valley

workforce.  (See, e.g., ALJ Hearing Transcript at 770, 865-66;

Lopez Aff. at ¶ 6.)  Somerset Valley also posted anti-union

literature in the employees’ break room, in the medication room,

and in corridors throughout the facility.  (Id. at 544-49.) 

These videos and literature highlighted the negative aspects of

union representation.  (See, e.g., dkt. entry nos. 35-13 to 

35-14, GC Ex. 41; dkt. entry no. 35-14, GC Ex. 42.)15

3. Somerset Valley’s Meetings Amongst Management
Personnel

Somerset Valley management personnel, including Hutchens,

Lee, Illis, Konjoh, and Southgate, met regularly during the

campaign period to discuss Somerset Valley’s electioneering

efforts.  (ALJ Hearing Transcript at 942-52, 3081-88; Southgate

Aff. at 3.)  The management personnel discussed the disadvantages

of working at a unionized facility and how best to communicate

such disadvantages to the Somerset Valley workforce.  (ALJ

Hearing Transcript at 945-46.)

Management personnel, when meeting, often met with Patrick

Fleming, an attorney acting as a legal and human resources

 GC Ex. 41 is split between docket entry numbers 35-13 and15

35-14.  GC Ex. 42 appears only at docket entry number 35-14.

28

Case 3:11-cv-02007-MLC -LHG   Document 131    Filed 04/16/12   Page 28 of 129 PageID: 9337



consultant.  (Id. at 945, 3079-88.)  Fleming counseled Somerset

Valley’s management regarding what constituted acceptable or

unacceptable communication with Somerset Valley’s employees

during the election campaign.  (Id. at 945-47.)  Fleming also

reviewed the Excelsior List with management, to determine which

employees supported management and which supported the Union. 

(Id. at 947-52.)  Southgate testified at the ALJ Hearing that, to

that end, Somerset Valley management identified Claudio, Tyler,

Stubbs, and Jacques as Union supporters.  (Id. at 948-50.) 

Southgate also testified that the Somerset Valley managers were

aware of and discussed the Talking Heads Piece and the YouTube

video.  (Id. at 951-52.)  At the ALJ Hearing, Illis confirmed

that she received and reviewed the Talking Heads Piece and was

aware of the YouTube video before the election.  (Id. at 3099-

101.)16

4. Somerset Valley Management Questioned Employees
About Union Sympathies and the Upcoming Election

Fleming instructed Somerset Valley’s management to approach

employees and convey information about the disadvantages of union

representation, to question them about Union sympathies, and to

attempt to convince them to vote against unionization in the

 Illis denied knowing that specific employees supported16

the Union.  (See ALJ Hearing Transcript at 3098-99.)  Such
testimony, however, conflicted with both: (1) her admission that
she saw the Talking Heads Piece; and (2) Southgate’s testimony,
as detailed above.  (See id. at 948-52, 3099-3101.)
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election.  (Id. at 946; Southgate Aff. at 5.)  Southgate

testified:

A . . . initially, we were told just to try to talk
to them, but that we couldn’t put undue pressure
on them, but just try to feel them out, how they
stood.

Q And you said initially.
A Right. 
Q Did that change at any time? 
A As time went on there was less concern about how

careful you were about the way you talked to them,
and we were assigned individual people to talk to.

(ALJ Hearing Testimony at 946.)

Jarbo, Claudio, Stubbs, and Tyler corroborated Southgate’s

testimony; each testified about encounters with Somerset Valley’s

management.  Jarbo testified that a management employee named

“Jessica” followed her into the supply room.  (Id. at 692-93.)

While they were alone, Jessica asked Jarbo how she intended to

vote in the election.  (Id. at 693-94.)  Jarbo responded that she

was uncertain and, further, that she did not know if she would

attend the election.  (Id. at 693.)  Prior to this conversation,

Jessica and Jarbo had only spoken on one occasion; they never

spoke thereafter.  (Id. at 689, 695.)

Claudio testified that Konjoh approached her, in the supply

room, approximately one week before the election.  (Id. at 108-

11.)  Konjoh entered and closed the door to the supply room, and

told Claudio that she was asking all of the employees how they

intended to vote in the election.  (Id. at 108.)  When Claudio
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responded that she was uncertain how she would vote, Konjoh

encouraged Claudio to vote “No”.  (Id.)

Stubbs testified that she was approached by management on

two separate occasions.  On the first occasion, Konjoh approached

and questioned her after one of the Somerset Valley staff

meetings, when she was alone.  (Id. at 867.)  Konjoh asked Stubbs

how she felt about the Union, and stated both that: (1) Konjoh

knew that the Union represented Stubbs at Stubbs’s other place of

employment; and (2) Somerset Valley did not want to unionize the

workforce.  (Id.)  Stubbs did not respond.  (Id.)

On the second occasion, Geraldo, an employee from the

Somerset Valley billing department, approached Stubbs while she

was alone in the employee break room.  (Id. at 867-68, 882-84.) 

Stubbs testified that Geraldo, like Konjoh, stated that: (1) he

was aware that the Union represented Stubbs at her other place of

employment; and (2) “they” did not want to unionize the Somerset

Valley workforce.  (Id. at 868, 884.)  Geraldo gave Stubbs a

flier and told her that the Union would charge her dues.  (Id.)

Tyler also testified that Illis twice approached her and

asked questions about the Union and the upcoming election. 

During their first encounter, Illis approached Tyler, while she

was alone in the employee break room, and asked Tyler why the

employees wanted a union.  (See id. at 1019-20, 1022.)  Tyler

responded, “Why not?”.  (Id.)  Tyler testified that, during their
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second encounter, Illis asked how Tyler intended to vote in the

election.  (Id. at 1022.)  When Tyler responded that she was

unsure, Illis asked Tyler to inquire of other employees how they

intended to vote and to attempt to convince them to vote against

unionization.  (Id. at 1023-24.) 

VII. The Election

The Union election took place on September 2, 2010.  (Id. at

517.)  Jacques and Napolitano served as observers for the Union,

holding signs and directing employees to voting stations. (See

id. at 345, 2951, 3105.)  

The Somerset Valley workforce voted in favor of the Union,

with thirty-eight votes for and twenty-eight votes against.  (SH

Transcript at 115; see also dkt. entry no. 35-10, GC Ex. 3.) 

Five additional votes, including Wells’s vote, were challenged. 

(GC Ex. 3; ALJ Hearing Testimony at 1196.)  Somerset Valley

challenged Wells’s vote because she was not part of the eligible

Somerset Valley workforce, i.e., the employees eligible to vote

in the election.  (ALJ Hearing Testimony at 1196; see also dkt.

entry no. 26-7, Wells Aff. at ¶ 7.)17

 Before the election, Somerset Valley and the Union17

entered into a Stipulated Election Agreement that, inter alia,
defined the class of employees eligible to vote in the election. 
(See dkt. entry no. 35-10, Stip. Election Agreement.)  Wells, as
a staffing coordinator, was not eligible.  (See id. (noting that
collective bargaining unit excluded, inter alia, “staffing
coordinators).)
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VIII.  Employee Discipline

Following the election, Konjoh and Illis began disciplining

employees for a variety of infractions, including absence,

tardiness, and job performance.  (See ALJ Hearing Transcript at

94-98, 122-23, 131-32, 137-38, 150, 170-74, 353, 362-68, 525,

536-37, 567, 597-99, 1178-81, 1273-76, 2011-12, 2021, 2030-35,

2145-57, 2180-84, 2190-2205, 2214-25, 2231-39, 2563-69, 2714-43,

2907-09, 2950-59.)  Somerset Valley recognizes that Illis and

Konjoh did not immediately address such issues; in fact, Somerset

Valley did not mete out post-election discipline until 

approximately six weeks after Illis joined the Somerset Valley

management staff.  Somerset Valley contends, however, that such

delay was caused by Illis’s and Konjoh’s respective needs to

familiarize themselves with the Somerset Valley staff, review

patient records, and, generally, settle in to their new roles. 

(See id. at 2010-12, 2675-76.)  The Regional Director disagrees

with this characterization of events, and argues instead that

Somerset Valley was motivated by Union animus.  (See, e.g., Am.

Petition.)

Napolitano, Wells, Claudio, and Jacques testified at length

about the discipline that they received following the Union

election.  They also testified about the discipline, or lack

thereof, received by other employees.  Illis, Konjoh, and other

Somerset Valley and CareOne employees also testified on these
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matters.  The Court summarizes such testimony, with appropriate

citations to the record, in the sections that follow.

A. Somerset Valley’s Disciplinary Policies

Somerset Valley purportedly followed a disciplinary policy

premised upon “progressive discipline”.  (ALJ Hearing Transcript

at 2579-80.)  Under a system of progressive discipline, employee

discipline begins with a “documented verbal warning” and

progresses to “written warnings”, including a “final written

warning”.  (Id.)  The final written warning represents the last

step before termination of employment.  (Id.)  On a case-by-case

basis, Somerset Valley might deviate from progressive discipline

based upon an employee’s disciplinary history and the severity of

the offense at issue.  (Id.)

Several employees indicated that before the Union election

Somerset Valley did not regularly discipline its employees.  The

employees uniformly testified, for example, that before the Union

election Somerset Valley did not discipline employees for

tardiness or absenteeism.  (See, e.g., id. at 347-51.)  Several

employees also testified that before the election supervisors did

not regularly check patient records for completeness or accuracy,

or issue discipline upon discovering any such errors.  (Id. at

165-67; Napolitano Dep. at 87-88.)  In lieu of discipline,

supervisors would conduct on-the-job education to prevent

similar, future errors.  (ALJ Hearing Transcript at 678, 2022-29;

dkt. entry no. 26-3, Jacques Supp. Aff. at ¶ 3.) 
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B. Discipline Received by Napolitano

1. Pre-election Discipline for Failing to Properly
Document a Patient’s Pain Assessment

Napolitano received her first documented discipline, a

written warning, from Somerset Valley in January of 2010,

approximately four months before Claudio contacted the Union. 

(See Napolitano Dep. at 107-08; dkt. entry no. 35-13, GC Ex. 33.) 

This discipline relates to Napolitano’s failure to properly

document pain assessments during the September 2009 State Survey. 

(Napolitano Dep. at 107-08.)  Pursuant to Somerset Valley policy,

Napolitano should have documented her pain assessments at the end

of her shift; however, pursuant to her understanding of Somerset

Valley policy and instruction received during the 2009 State

Survey, Napolitano documented pain assessments for all of the her

patients, and for the entirety of her 7:00 a.m. to 3:00 p.m.

shift, at 8:00 a.m.  (See ALJ Hearing Transcript at 363, 377-79.) 

2. Pre-election Verbal Warning for Failing to
Properly Document TARs

Somerset Valley’s records demonstrate that Napolitano may

have received a verbal warning for failing to properly document

administration of patient treatments in June of 2010.  (See dkt.

entry no. 35-12, GC Ex. 30.)  Her employee file contained a

Notice of Disciplinary Action, purportedly documenting a verbal

warning for errors committed on June 10, 2010 and June 14, 2010. 

(See id.)  This Notice is not, however, signed by either
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Napolitano or the acting DON.  (See id.; ALJ Hearing Transcript

at 346.)  Napolitano denies knowledge of the Notice and similarly

denies receiving a verbal warning for the alleged documentation

errors referenced therein.  (ALJ Hearing Transcript at 346.)

3. Post-election Discipline for Tardiness

Napolitano received her first post-election discipline on

September 13, 2010.  Illis, approximately one month after joining

Somerset Valley as its administrator, ran queries in SmartLinks

to determine which employees offended Somerset Valley’s policies

on tardiness and absenteeism.  (ALJ Hearing Transcript at 2713-

14.)  While reviewing the resulting report, Illis identified at

least six “repeat offenders”, including Napolitano, Claudio, and

Jacques, and notified their respective supervisors.  (See id. at

111-13, 121-22, 2034-76, 2714.)  Per Illis, these supervisors

decided whether to mete out discipline.  (Id. at 2714.)  

Napolitano’s supervisor, Konjoh, issued a written warning to

Napolitano for tardiness.  In pertinent part, Konjoh stated in

that discipline that Napolitano “ha[d] been late 93 times since

1/1/10 and 9 times in the last 30 days[.]  This is excessive and

unacceptable.  Her attendance needs immediate improvement or may

result in termination upon the next episode of lateness.”  (Id.

at 353, 2055; dkt. entry no. 35-13, GC Ex. 33.)  

Napolitano admitted that she regularly began working at 7:00

a.m., approximately fifteen minutes after her shift began.  
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(ALJ Hearing Transcript at 352.)  She further admitted that she

acted without management’s explicit approval and acknowledged

that her tardiness impacted patient care, inasmuch as she was

unable to speak with nurses that worked with her patients during

the preceding shift.  (Id.; Napolitano Dep. at 16-18, 21-23, 79-

82.)  She nonetheless assumed that it was okay to come in late

because she had never been reprimanded for doing so.  (Napolitano

Dep. at 17-18, 79-81; see ALJ Hearing Transcript at 352.)

4. Post-election Discipline for Distribution of
Discontinued Medication, Improper Distribution of
Medication, and Improper Documentation

Napolitano received her final discipline from Somerset

Valley on September 17, 2010.  (ALJ Hearing Transcript at 94, 99,

108-09.)  This discipline stems from three issues: (1) the

distribution of discontinued medication; (2) improper

distribution of medication; and (3) improper documentation of a

patient’s pulse oximeter reading.  (Id. at 94-98.) 

The first and second issues relate to Napolitano’s

administration of a pink zinc oxide pill to “Patient 15W”.  (See

id. at 89-93, 359-69, 2145-57, 2380-81, 2563-69.)  On or about

September 16, 2010, Patient 15W indicated that only one nurse

regularly dispensed her pink pill.  (Id. at 2146-47; dkt. entry

no. 25-16, Konjoh Decl. at ¶¶ 5-6.)  Presumably, Patient 15W was

not complaining about Napolitano; to the contrary, it appears

that Patient 15W was frustrated that other nurses were not

dispensing this pill.  (See ALJ Hearing Transcript at 2146-47.)
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Konjoh, upon receipt of Patient 15W’s complaint, interviewed

her, reviewed her MARs, and determined that Patient 15W should

not have received any pink pills.  (ALJ Hearing Transcript at

2147; Konjoh Decl. at ¶ 6.)  Although Patient 15W had earlier

received a pink pill, zinc oxide, such medication had been

discontinued in August of 2010.  Konjoh nevertheless discovered

that nurses charted administration of the pink zinc oxide pill

four times after its discontinuation; the charts demonstrated

Patient 15W had received the zinc oxide pill twice from

Napolitano, on August 15, 2010 and on August 30, 2010, and twice

from other nurses.  (ALJ Hearing Transcript at 376.)  Konjoh also

discovered that instructions to administer this medication

appeared on the August MAR but not on the September MAR.  (Id. at

367-68, 375-76; see dkt. entry no. 35-13, GC Ex. 32.)    18

Generally, when a doctor discontinues medication, the nurses

receiving the discontinuation order should follow two steps. 

(See ALJ Hearing Transcript at 363-64.)  First, they should note

on the affected patient’s MAR that the medication has been

discontinued, by either highlighting the MAR entry or writing

“DC” next to it.  (Id.)  Second, these nurses must remove the

discontinued medication from the medication cart, the cart used

by shift nurses to transport and dispense medications.  (Id. at

 GC Ex. 32 was mislabeled as GC Ex. 33 at the ALJ Hearing. 18

It was, however, properly introduced as GC Ex. 32.  (See ALJ
Hearing Transcript at 369, 374-77; GC Ex. 32.)  
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136, 363-64.)  Here, upon receiving the discontinuation order for

zinc oxide, nurses appropriately noted on Patient 15W’s August

MAR that the zinc oxide was discontinued and, accordingly, did

not “carry it over” to the September MAR; they did not, however,

remove the zinc oxide pills from the medication cart.  (See id.

at 136, 358-59, 367-68, 375-76; see also GC Ex. 32.) 

Because the zinc oxide pill had been discontinued, neither

Napolitano nor the other nurses treating Patient 15W should have

administered it.  (See ALJ Hearing Transcript at 2147; Konjoh

Decl. at ¶ 6.)  Konjoh nonetheless failed to search for the

discontinued medication on or remove the discontinued medication

from the medication cart.  (See ALJ Hearing Transcript at 89-92

(demonstrating that Napolitano, on September 17, 2010, dispensed

zinc oxide pills from the medication cart).)  She instead simply

instructed Patient 15W to refuse the pink pill if offered it

again, by any nurse.  (Id. at 366, 2147.)

Napolitano, during her September 17, 2010 shift, took the

pink pill from the medication cart and gave it to Patient 15W. 

(Id. at 89-91, 359.)  Napolitano watched Patient 15W put this and

other pills in her hand and lift them to her mouth; she thus

assumed that Patient 15W actually ingested the pills.  (Id. at

89-91, 93, 360-61.)  Patient 15W did not, however, ingest the

zinc oxide pill.  (Id. at 90-91.)  Instead, she called for

Konjoh, to whom she reported the incident and handed the pill. 

(Id. at 90-91, 359-61, 363, 366, 2145-57, 2563-69.)
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The third issue referenced in the September 17, 2010

discipline relates to improper documentation of a patient’s pulse

oximeter reading.  A pulse oximeter measures oxygen concentration

in a patient’s bloodstream.  (See id. at 94-95, 362, 368.) 

During her September 17, 2010 shift, Napolitano documented a live

patient’s pulse oximeter reading as zero.  (Id. at 94-95, 369.) 

Generally, a documented pulse oximeter reading of “zero” 

indicates that the documentation is incorrect, the reading was

incorrect, or the patient at issue is dead.  (See id. at 95.) 

Konjoh and Illis met and discussed these issues with

Napolitano on September 17, 2010, approximately three hours

before the end of her shift.  (Id. at 94, 361-62, 367-68.) 

During the meeting, Napolitano signed a typed document,

acknowledging that she erred by giving Patient 15W zinc oxide

pills on four occasions, by failing to observe Patient 15W

actually ingest the pill on September 17, 2010, and by

incorrectly documenting a patient’s pulse oximeter reading.  (Id.

at 98, 108-09; dkt. entry no. 35-13, GC Ex. 34; Napolitano Dep.

at 98.)  She also admitted that she had dispensed Patient 15W’s

medication from memory, rather than by reference to Patient 15W’s

MAR.  (ALJ Hearing Testimony at 2152.)19

  Konjoh testified that, during this meeting, Napolitano19

admitted that she administered Patient 15W’s medication from
memory.  Napolitano, by contrast, testified that she had, in
fact, checked the MAR before administering the zinc oxide.  (See
ALJ Hearing Transcript at 89-90; Napolitano Dep. at 83.)
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Napolitano, however, then contended and now contends that

she would have recognized and corrected the pulse oximetry

documentation error at the end of her shift, while reviewing all

of her patient records.  (Id. at 95, 369.)  Napolitano regularly

carried and updated a piece of paper upon which she wrote the

names of her patients, their vital signs, and, sometimes, their

treatments and medications: “you know, [a] piece of paper [that]

has all the patients[’] names on it and I put their vitals, their

notes that I gave the medication or something extra like next to

their name[.]”  (Id. at 165, 369.)  She further testified that

she could use this paper to refresh her recollection and aid the

completion or correction of her patients’ charts at the end of

her shift, and that such practice accorded with Somerset Valley’s

long-standing nursing practices.  (See id. at 369-71, 391-92.)

5. Napolitano’s Termination

Konjoh and Illis, at the end of their September 17, 2010

meeting with Napolitano, and only two weeks after the Union

election, gave Napolitano a termination letter.  (Id. at 97; dkt.

entry no. 35-13, GC Ex. 35.)  The letter states that Somerset

Valley terminated Napolitano’s employment for

failure to perform essential nursing duties [and] to
provide proper patient care, including, but not
necessarily limited to, your failure to properly
document the oxygen saturation level for a resident,
your failure to properly administer medication
to a resident, and your failure to properly verify and
administer the correct medication to a resident,
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resulting [in] the administration of incorrect
medication to a resident. 

(GC Ex. 35.)  The letter also notes that Napolitano had earlier

received a final written warning relating to improper patient

care.  (Id.)  It did not, however, reference the September 13,

2010 discipline for tardiness.  (See id.; see also ALJ Hearing

Transcript at 2741-42.)

C. Discipline Received by Wells

Wells held  multiple roles at Somerset Valley.  (See ALJ

Hearing Transcript at 1185-88.)  She began working at the

facility as a CNA in 1994 and continued in that capacity until

2008, when she began serving as a part-time CNA and part-time

staffing coordinator.  (Id. at 1185-86.)  In January of 2010,

Wells assumed the staffing coordinator’s responsibilities on a

full-time basis.  (Id. at 1188; see Wells Aff. at ¶ 1.)

As the scheduling coordinator, Wells had responsibility for

maintaining and updating Somerset Valley’s Master Schedule;

reconciling discrepancies in SmartLinks, i.e., differences

between an employee’s schedule, as keyed into SmartLinks, and the

hours actually worked by that employees; publishing schedules and

work assignments for each of the RNs, LPNs, and CNAs; submitting

census reports, i.e., reports about patient occupancy, to

CareOne; and ensuring adequate staff levels by filling shifts

abandoned by absent or unavailable employees.  (ALJ Hearing

Transcript at 1186, 1198-1202, 1204-11, 1217, 1825.)
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1. Pre-election Discipline

Somerset Valley issued documented verbal warnings to Wells

on January 8, 2010 and March 4, 2010.  (Id. at 1230-32; dkt.

entry no. 35-16, GC Ex. 67 (documenting January 8, 2010

discipline; dkt. entry no. 35-16, GC Ex. 68 (documenting March 4,

2010 discipline).)  Neither discipline relates to her work as a

staffing coordinator; instead, they relate to her work as a CNA. 

Although Wells began working as a full-time staffing Coordinator

in January of 2010, she continued to assume CNA responsibilities

on an as-needed basis.  (See, e.g., ALJ Hearing Transcript at

1188, 1230-32, 2747-48; dkt. entry no. 35-16, GC Ex. 63 (noting

that Wells “has worked on the floor as a CNA when needed”).)  

In fact, Wells did not receive any pre-election discipline

relating to her work as staffing coordinator.  (Id. at 1232-34.) 

She admits, however, that she made “a few minor errors” and

“mistakes” before the election, while working under Illis and

Konjoh, and their predecessors.  (Id. at 1233-34, 1237.)  One 

of Konjoh’s predecessors, Eileen Meyer, documented such errors in

Wells’s August 7, 2008 Performance Appraisal.  (GC Ex. 63.)

2. As Scheduling Coordinator, Wells Used SmartLinks
but also Maintained “Private” Records

As indicated above, the Somerset Valley staffing coordinator

should key the Master Schedule into SmartLinks and then use

SmartLinks -- specifically, the SmartLinks function known as the

“Schedule Optimizer” -- to generate staff schedules.  (ALJ
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Hearing Transcript at 1243, 1694-95, 1699-1700; see also id. at

2746 (noting that staffing coordinator “was supposed to use

Schedule Optimizer within the SmartLinks program”).)  Wells,

however, did not use SmartLinks exclusively.  (Id. at 1223, 1253,

2093; Wells Aff. at ¶ 4.)  She also maintained a spreadsheet on

her computer “with the names of all of the regular staff”, i.e.,

all nursing staff except for newly hired employees, and “the

regular schedule of each employee”.  (Wells Aff. at ¶ 4; see ALJ

Hearing Transcript at 1266, 2746, 2757-58.)  Wells also hand-

crafted daily work assignment worksheets, listing the employees

scheduled on each shift, “with scratch in or replacements

listed.”  (Wells Aff. at ¶ 4; ALJ Hearing Transcript at 2746.)

3. Illis Regularly Spoke to Wells About Scheduling
Issues Before the Union Election

Throughout August of 2010, Illis noted and spoke to Wells

daily about scheduling issues.  (ALJ Hearing Transcript at 2744-

45.)  Illis specifically voiced concerns “[t]hat people were

either on the schedule and not coming in, or coming in and not on

the schedule.  Or the employees just didn’t know what shift they

were.  It was just chaotic.”  Id. at 2744.

Wells informed Illis that many of these issues stemmed from

Heedles’s proposed scheduling changes, as announced in May of

2010.  (Id. at 2745.)  Wells discovered in August of 2010 that

Heedles had keyed some of those proposed changes into SmartLinks,

thereby revising some but not all employees’ established work
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schedules.  (Id.; Wells Aff. at ¶ 5.)  Upon learning of Heedles’s

revisions, Illis told Wells to follow the “old schedule”, that

is, the Master Schedule that was in place before Heedles’

revisions.  (ALJ Hearing Transcript at 1226-27; Wells Aff. at ¶

5.)  Wells thus attempted to revise the Master Schedule, relying

on the separate spreadsheet and worksheets that she maintained on

her computer.  (ALJ Hearing Transcript at 1226.)

Despite Wells’s revisions, Illis continued to note

scheduling issues.  Illis reflected on her past work experience

at other CareOne facilities that used SmartLinks and concluded

that the issues at Somerset Valley rose from Wells’s use of

extraneous scheduling materials.  (Id. at 2746, 2751.)  At the

ALJ Hearing, Illis testified:

The problems were basically caused by [Wells] using
[an] Excel spreadsheet for her schedule as the master
schedule and then, from there[,] she would create typed
and handwritten daily schedules for employees.  And it
was just -- An Excel spreadsheet wasn’t the way to do
scheduling. . . .  

(Id. at 2746.)  She further stated:

The schedules being used [at] Somerset Valley were
not accurate and that’s what was causing the chaos. 
Employees didn’t know when they were scheduled.  They
didn’t know when they were supposed to show up for
work.  And you can’t run a business like that.

(Id. at 2751.)  Konjoh similarly testified that:

when I first got there [to Somerset Valley], there were
days that we had some employees who would show up for
work when they were not on the schedule to work.  We
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had employees who would be on the schedule to work but
would not be able to punch in because the system did
not have them down to work. . . .

(Id. at 1996; see also id. at 2093.)

Illis thus instructed Wells to use SmartLinks exclusively. 

(Id. at 2746.)  She also informed Wells that she “wanted

SmartLinks to match exactly what was going on, or expected to go

on” with respect to actual employee schedules at Somerset Valley. 

(Id.)  She offered to train Wells or, alternatively, to provide

training contacts and resources.  (Id. at 2746-49.)

4. Illis Continued to Speak to Wells About Scheduling
Issues After the Union Election

Wells exercised vacation time in early September and did not

report to work again until September 7, 2010.  (Id. at 1237.) 

When she returned, Illis and Konjoh met with her to discuss

scheduling discrepancies that they discovered while Wells was on

vacation.  (Id. at 1237, 2751-52.)  Illis stressed that this was

not a disciplinary meeting.  (Id. at 2751-52.)  “The purpose of

the meeting . . . was basically to let [Wells] know that [Illis

and Konjoh] expected the things that [they] had talked about in

August to start changing and to start improving.”  (Id. at 2751.)

During the meeting, Illis and Konjoh gave Wells a list of

the errors that they discovered and a plan of correction.  (Id.

at 1239-41, 2751-70; dkt. entry no. 35-16, GC Ex. 70.)  The plan

of correction included, inter alia, four instructions, directing

Wells to: (1) enter all “manually typed or hand written
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schedules” into SmartLinks by the end of the day; (2) update

SmartLinks daily, to ensure that SmartLinks reflected any actual

additions or changes to the work schedule; (3) use SmartLinks,

rather than hand-written or type-written spreadsheets, to create

daily assignment sheets; and (4) provide Konjoh a copy of the

next day’s assignment sheet before leaving for the day.  (GC Ex.

70; see also ALJ Hearing Transcript at 2752-65, 2767-76.)  At the

bottom of the plan of correction, Illis noted that either she or

Ari Beiderman, a CareOne employee, could provide education and

resources, as needed.  (GC Ex. 70; ALJ Hearing Transcript at

2761-62; see also dkt. entry no. 35-16, GC Ex. 72.)20

Wells signed the plan of correction but noted that it could

be both difficult and time-consuming to find and reverse all of

Heedles’ changes in SmartLinks.  (GC Ex. 70; ALJ Hearing

Transcript at 1265.)  When pressed for a timetable, Wells

suggested that she could complete the changes by September 10,

2010.  (See id. at 1266.) 

Wells, however, failed to complete those updates by

September 10, 2010.  (Id. at 1346.)  On September 13, 2010, when

Wells still had not completed the task, Konjoh and Illis assisted

 Wells may have had other resources available to her, too. 20

John Kokorus, a CareOne employee, testified that staffing
coordinators at CareOne facilities can access SmartLinks training
guides and user manuals on the CareOne intranet portal.  (ALJ
Hearing Transcript at 1796-97.)  He further testified that he
believed but could not state with certainty that Wells enjoyed
access to the portal.  (Id.)
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her.  (Id. at 1346-47, 1353-54, 2109.)  After a few hours, with

Illis “inputting the staff schedule into the SmartLinks, while

[Wells] and [Konjoh] read off the schedule”, they completed the

task.  (Id. at 1354.)

5. Post-election Discipline for Failing to Follow the
September 7, 2010 Plan of Correction

On or about September 15, 2010, Konjoh issued Wells two

written disciplines.  The first written discipline related to

Wells’s continued failure to update SmartLinks with information

about employee schedules and absences.  (Dkt. entry no. 35-16, GC

Ex. 73; ALJ Hearing Transcript at 1263-65.)  Wells signed the

discipline but noted her disagreement by writing: “Due to I been

train partially on this with many changes to staffing.  I was

train not completely was asked to do this with many changes being

done to staffing.”  (GC Ex. 73 (quoted verbatim).)  Someone, in

response to Wells’s note, wrote, “the above noted items are areas

Valarie has demonstrated ability to complete + this is issue of

laziness + lack of attention to detail.”  (Id.)21

The second written discipline related to Wells’s failure to

give Konjoh advance copies of the daily assignment sheets, as

required by the September 7, 2010 plan of correction.  (Dkt.

entry no. 35-16, GC Ex. 74; ALJ Hearing Transcript at 1273,

 The responsive note was likely written by Doreen Illis;21

the initials “D.I.” appear next to it.  (See GC Ex. 70; ALJ
Hearing Transcript at 1265.)
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1347.)  Wells also signed this discipline and admitted her error. 

(GC Ex. 74; ALJ Hearing Transcript at 1274.)  She noted, however,

that Konjoh could simply have retrieved such sheets from the

nurses’ station.  (ALJ Hearing Transcript at 1274.)

Konjoh issued a third written discipline on September 20,

2010.  (Dkt. entry no. 35-16, GC Ex. 75; ALJ Hearing Transcript

at 1276.)  In this discipline, under the heading “Specific

Description of Issue”, Konjoh noted that Wells “continues to have

issue[s] with scheduling staff and removing them from [the

SmartLinks scheduling platform] when cancelled or removed” and

referenced Wells’ prior written disciplines.  (GC Ex. 75; ALJ

Hearing Transcript at 1276.)  On the second page, Konjoh listed

six issues relating to Wells’ job performance.  (GC Ex. 75.)

Wells disagreed with the issuance of this discipline because

this discipline related, in part, to amendments to an employee’s

SmartLinks schedule that Wells claimed she did not make.  (ALJ

Hearing Transcript at 1278-82).  When changes are made within

SmartLinks, SmartLinks records both the change and the system

“username” of the individual to effect that change.  (Id.)  In

this instance, SmartLinks recorded the username “dtrain”.  (Id.

at 1280-82.)  Wells testified that “dtrain” was Illis’s username. 

(Id. at 1281-82.)  The amendments made by “dtrain”, however,

relate to only one of the six issues listed on the second page of

Wells’s written discipline.  (See GC Ex. 75.)
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6. Wells’s Termination

Somerset Valley terminated Wells’s employment on September

21, 2010.  (ALJ Hearing Testimony at 1289; dkt. entry no. 35-16,

GC Ex. 78.)  In a related termination letter, Illis states that

Wells’s employment was terminated for “failure to meet expected

performance standards.  As you are aware, you have been counseled

as to the expectations in managing the staffing schedule, and you

have been given warnings, including a final warning, but your

performance has remains [sic] substandard.”  (GC Ex. 78.)

 D. Discipline Received by Claudio

1. Pre-election Verbal Warning for Failing to
Properly Document a Patient’s Treatment

Somerset Valley’s records demonstrate that Claudio may have

received a verbal warning on June 13, 2010 for failing to

document a patient’s treatment; her employee file contains a

Notice of Disciplinary Action, purportedly documenting this

warning.  (See dkt. entry no. 35-11, GC Ex. 13.)   Neither22

Claudio nor the acting DON signed this Notice.   (See id.; ALJ

Hearing Transcript at 120.)  Claudio denies knowing of the Notice

and similarly denies receiving a verbal warning for the alleged

documentation error.  (ALJ Hearing Transcript at 120.)

 The Court notes that the ALJ did not receive GC Ex. 13 in22

evidence.  (See ALJ Hearing Transcript at 126.)  We nevertheless
include a summary of the related, purported discipline in this
Opinion to note the existence of such records and to provide
appropriate and related citations in the record. 

50

Case 3:11-cv-02007-MLC -LHG   Document 131    Filed 04/16/12   Page 50 of 129 PageID: 9359



2. Post-election Discipline for Tardiness and
“Pattern Absenteeism”

Illis, as noted above, found that Claudio violated Somerset

Valley’s policies regarding tardiness and absenteeism.  (ALJ

Hearing Transcript at 121-22, 2034-76, 2713-14.)  Illis thus

notified Konjoh, who issued two written disciplines to Claudio. 

(Id. at 122-24, 266-67; dkt. entry no. 35-11, GC Ex. 14; dkt.

entry no. 35-11, GC Ex. 15.)  The first discipline, for “pattern

absenteeism”, notes both that: (1) Claudio called out sick three

times in ninety days; and (2) two of these incidents occurred

immediately before Claudio’s scheduled time off.  (GC Ex. 14.) 

Claudio admits that she called out sick on these dates but denies

knowledge of any Somerset Valley policy prohibiting employees

from calling out sick on dates falling immediately before

scheduled time off.  (ALJ Hearing Transcript at 122, 266.)  The

Somerset Valley employee handbook does not contain such a policy. 

(See dkt. entry no. 35-11, GC Ex. 16.)

The second discipline issued to Claudio, a second written

warning, addresses tardiness.  (ALJ Hearing Transcript at 123,

266; GC Ex. 15.)  Konjoh there noted that Claudio arrived late to

work sixty-four times between January 1, 2010 and September 12,

2010, including sixteen times between August 12, 2010 and

September 12, 2010.  (GC Ex. 15.)  Claudio does not deny that she

was tardy on those dates; she acknowledged that she arrived to

work late “a lot.”  (ALJ Hearing Transcript at 266-67; see also

Claudio Dep at 22-23.)  She noted, however, that she disagreed
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that this warning was a “second written warning”, as her only

other written discipline related to absenteeism, not tardiness. 

(GC Ex. 15.) 

3. Post-election Discipline for Improper
Administration of Patient Medication

Konjoh issued Claudio a written discipline on September 17,

2010 for improperly administering medication.  (ALJ Hearing

Transcript at 137-39, 261.)  A patient’s MAR demonstrated that

Claudio dispensed aspirin to that patient on September 8, 2010

and September 9, 2010, despite instructions on the MAR to

administer aspirin only every other day.  (Id. at 138-40; see

also Claudio Dep at 25, 27.)  Claudio has acknowledged her error

and further acknowledges that the written instructions on the

left-hand side of the MAR were clear.  (See ALJ Hearing

Transcript at 142, 264; see also Claudio Dep. at 54, 99.)  

Claudio, however, told Konjoh and testified at the ALJ

Hearing that other nurses should share blame for her errors.  She

argued that the nurse who transcribed the medication order for

aspirin into the MAR should have “blocked out” the order, thus

reinforcing the prescribing doctor’s instructions to administer

aspirin on only an every other day basis.  (Id. at 138-39,

142.)   23

“Blocking out” a MAR or TAR refers to a process by which23

nurses circle or “block out” the days when patients should
receive medication or treatment.  (See SH Transcript 3 at 178-79;
SH Transcript 4 at 14-15; SH Transcript 6 at 97-98; Resp. Ex. 126
at attached TAR.) 
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Claudio also argued that another nurse, Doreen Dande, erred

by administering the same medication to the same patient on

September 6, 2010 and September 7, 2010.  Based on these errors,

Claudio argued that Dande should have received the same

discipline, but did not.  (Id. at 138-40, 142.)

4. Post-election Discipline for Repeated
Documentation Errors

Konjoh met with Claudio on October 4, 2010 and issued a

final written warning.  This discipline addresses four separate

documentation errors.  (Id. at 149-54; dkt. entry no. 35-11, GC

Ex. 19.)   24

The first documentation error relates to patient “EW”.  

Inasmuch as the written discipline addresses this issue, Konjoh

alleges that EW fell and that Claudio failed to document EW’s

post-fall condition on September 20, 2010 and again on September

22, 2010.  (GC Ex. 19; ALJ Hearing Transcript at 150-52.)  When a

Somerset Valley patient slips or falls, Somerset Valley policies

require nurses on each shift to document the patient’s condition

during each of the three days that follow.  (See ALJ Hearing

Transcript at 150-52.)  Claudio admitted that she should have but

failed to document EW’s status on both September 20, 2010 and

September 22, 2010.  (Id.; dkt. entry no. 35-11, GC Ex. 20

 This discipline indicates that, following its issuance,24

Somerset Valley suspended Claudio for two days.  (GC Ex. 19
(indicating two day suspension, from September 29, 2011 until
October 1, 2011).) 
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(Claudio’s written response to notice of discipline); Claudio

Dep. at 30, 58, 99.)

The second and third documentation errors relate to the

admission of patient “RG”.  (GC Ex. 19; ALJ Hearing Transcript at

150-54, 205, 2196-99.)  As demonstrated by the discipline, Konjoh

cited Claudio for failing, in contravention of Somerset Valley

policies and procedures, to: (1) draft a note about RG’s

condition upon admission (“the nursing note”); and (2) document

RG’s condition during each of the first five days following

admission.  (GC Ex. 19; ALJ Hearing Transcript at 150-54, 205.)  

To the extent that this discipline relates to the missing

nursing note, Claudio asserts that discipline was inappropriate. 

(Id. at 150-54; GC Ex. 20.)  Claudio recognized that RG’s

admissions packet did not contain a nursing note but claimed that

she wrote it and posited that it had been lost.  (ALJ Hearing

Transcript at 150-52; Claudio Dep. at 29, 57, 78-79; GC Ex. 20.) 

To the extent that Konjoh further cited Claudio for failing to

document RG’s condition post-admission, Claudio stated that: 

(1) she was unsure whether Konjoh’s hand-written notes about this

incident were originally on the discipline (i.e., GC Ex. 19); 

(2) Konjoh did not discuss the issue during their September 27,

2010 meeting; and (3) she could not remember working during any

of the five days following RG’s admission.  (Claudio Dep. at 79-

81; ALJ Hearing Transcript at 150-54.)  Konjoh, however,
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testified at the ALJ Hearing about the incident, and provided

documentary evidence to support the discipline.  (ALJ Hearing

Testimony at 2198-99.)  

The final documentation error cited in the September 27,

2010 discipline relates to Claudio’s failure to document a

doctor’s treatment order.  (GC Ex. 19; see also ALJ Hearing

Transcript at 154-66, 2200-01.)  This treatment order concerned a

patient’s skin tear.  (ALJ Hearing Transcript at 154-66, 2201.) 

Konjoh alleges, in both the written discipline and her ALJ

Hearing testimony, that Claudio treated a patient’s skin tear and

documented the treatment, but failed to document a treatment

order from the patient’s doctor.  (See GC Ex. 19; ALJ Hearing

Transcript at 2200-01.)  Claudio denies that Konjoh addressed

this issue during their September 27, 2010 meeting and further

denies that it was originally included on the notice of

discipline.  She does not, however, deny that she failed to

document the order.  (See Claudio Dep. at 79-81.)

5. Post-election Discipline for Failing to
Contemporaneously Complete TARs

Claudio left Somerset Valley on October 7, 2010 and drove to

“Green Knoll”, an unrelated nursing facility where she worked

during the evening shift.  (ALJ Hearing Transcript at 168; dkt.

entry no. 25-3, Claudio Aff. at ¶ 2.)  While working at Green

Knoll, Claudio remembered that she failed to complete her TARs at

Somerset Valley; specifically, she failed to initial at least two
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of her treatments, thus failing to note that such treatments were

actually administered.  (See ALJ Hearing Transcript at 167-69;

Claudio Dep at 100.)  When Claudio completed her shift at Green

Knoll, approximately eight hours after she completed her shift at

Somerset Valley, she returned to Somerset Valley to initial those

treatments.  (ALJ Hearing Testimony at 169.)

When Claudio arrived at Somerset Valley, “Janet”, the night

shift nursing supervisor, and Illis were standing inside, near

the front door of the facility.  (Id. at 169.)  Janet allowed

Claudio into the facility and asked Claudio why she had returned. 

(Id. at 169, 251.)  Claudio responded that she “forgot something”

and proceeded to the nurses’ station.  (Id. at 169, 251-52.) 

When Janet followed Claudio to the nurses’ station, Claudio

clarified that she forgot to initial her TARs.  (Id. at 252.)

Janet left the nurses’ station and returned shortly

thereafter with Illis, who directed Claudio: (1) not to amend or

otherwise alter her TARs; and (2) to leave the building.  (Id. at

169-70, 2937-38.)  Illis testified that she twice asked Claudio

to stop and that Claudio ignored her; she also testified that

Janet took the binder containing Claudio’s TARs away from

Claudio.  (Id. at 2938.)  Claudio thus left the building without

signing her TARs.  (Id. at 170.)

Claudio and Napolitano later testified that, both before and

after the election, Somerset Valley nurses regularly documented
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the administration of treatments after the shift in which such

treatment was actually administered.  (Id. at 170-71, 178, 372,

387-88, 391-92.)  Napolitano further testified that before the

election, Somerset Valley did not discipline employees for

failing to contemporaneously initial their MARs and TARs, i.e.,

to complete such records as medication or treatments were

administered; instead, supervisors encouraged nurses to review

their records at the end of the shift to ensure that all records

were complete.  (Id. at 429.)

6. Claudio’s Termination

Konjoh called Claudio on October 8, 2010 and informed her

that she was suspended pending further investigation of the facts

and events leading to Claudio’s October 7, 2010 encounter with

Janet and Illis.  (Id. at 171-72.)  Konjoh next called Claudio

approximately one or two weeks later and asked Claudio to meet

with her at Somerset Valley.  (Id. at 174.)  When Claudio arrived

at Somerset Valley, Konjoh directed Claudio to write a statement

describing the incident.  (Id. at 172.)  She also informed

Claudio that the matter was still under investigation.  (Id.)

Somerset Valley terminated Claudio’s employment in a letter

dated October 25, 2010.  (Dkt. entry no. 25-12, GC Ex. 25.)  In

that letter, Somerset Valley noted that “[t]he reason for this

termination is your inappropriate and/or unprofessional conduct

including but not necessarily limited to your failure to complete
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required clinical documentation.”  (Id.)  It also noted, as

detailed above, that Claudio received a final written warning on

October 4, 2010.  (Id.)

E. Discipline Received by Jacques

1. 2009 Performance Appraisal

Jacques’s supervisors, Assistant DON Mel Castro and DON

Rebecca McCarthy, reviewed Jacques’s job performance as part of

her March 2009 performance appraisal.  (See dkt. entry no. 59-8,

Resp. Ex. 135.)  They noted that Jacques, who had worked at

Somerset Valley for many years, performed adequately in areas

such as customer service, teamwork, and job knowledge.  (Id.) 

They also noted, however, that Jacques was frequently late for

work and needed “to pay closer attention to completing admissions

assessments.”  (Id.; see also ALJ Hearing Transcript at 520.)

2. Pre-election Written Discipline for Failing to
Assess a Newly Admitted Patient’s Pain

Jacques received a final written warning on December 2, 2009

for failing to assess a newly admitted patient’s pain during the

admissions process.  (Dkt. entry no. 35-8, Resp. Ex. 10; ALJ

Hearing Transcript at 597; SH Transcript at 214-15; SH Transcript

2 at 9.)  That patient suffered from rectal cancer.  (SH

Transcript 2 at 141.)  Jacques’s error occurred during the 2009

State Survey.  (ALJ Hearing Transcript at 597; SH Transcript at

214-15; accord ALJ Hearing Transcript at 378, 596, 1423-35.) 

NJDHSS issued a “G-level” deficiency to Somerset Valley because,
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at least in part as a result of Jacques’s error, Somerset Valley

failed to address the newly admitted patient’s pain.  (ALJ

Hearing Transcript at 1423-35; Illis Decl. at ¶¶ 5-7; Resp. Ex.

33; see also Resp. Ex. 10 (noting that Jacques’s error “adversely

affected the residents [sic] care” and “does not meet the

standard of care”).)  

Jacques acknowledges that her error was serious but contends

that her discipline was too severe because her interaction with

the patient was limited to the patient’s admission to Somerset

Valley.  (See ALJ Hearing Transcript at 599; SH Transcript at

214-15.)  She noted, however that the nurse tasked with this

patient’s daily care, Gigi Martin, also failed to assess her pain

and was subsequently terminated.  (SH Transcript 2 at 6.)

3. Pre-election Verbal Warning for Tardiness

Jacques acknowledges that she also received a verbal warning

for tardiness in early 2010 from then-acting administrator Eileen

Meyer.  (ALJ Hearing Transcript at 519-521.)  At the time she

received this discipline, Jacques explained to Meyer that she

could not begin her shift on time because she cared for her

quadriplegic mother and, before leaving for work, had to ensure

that her mother was cared for.  (Id.)  Jacques testified that

Meyer instructed her to draft a letter that detailed her

extenuating circumstances, but that Meyer soon left Somerset

Valley’s employ and Jacques did not submit any such letter.  (Id.

at 520-21.)
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4. Other Pre-election Job Performance Errors

In either July or August of 2010, Jacques left medications

on the patient’s bedside table and did not stay to watch the

patient ingest them.  (ALJ Hearing Transcript at 479-80.)  She

later testified that “there was a problem next door, so I put the

pills down and I went next door and I forgot the pills.  I never

went back to the pills again.”  (Id. at 480.)  Jacques did not

receive discipline for this infraction.  (Id. at 481; SH

Transcript 2 at 10.)  Instead, Somerset Valley hosted an in-

service training session on “med-pass techniques” and Jacques

agreed to be more careful.  (ALJ Hearing Transcript at 480-81; SH

Transcript 2 at 10-11.)

5. Post-election Discipline for Tardiness and
Absenteeism

As noted above, Illis, in September of 2010, found that

Jacques violated Somerset Valley’s policies regarding tardiness

and absenteeism.  (ALJ Hearing Transcript at 525, 2034-76, 2713-

14.)  Illis notified Konjoh, who, on September 14, 2010, issued

two written disciplines to Jacques.  (Id. at 525, 602-03; dkt.

entry no. 35-8, Resp. Ex. 9; see also SH Transcript 2 at 24.) 

Through the first written discipline, Konjoh noted that “Jillian

has been late 109 times since 1/1/2010.  Within the last 30 days

(8/5-9/5) she was late 11 times.  This is excessive and requires

immediate improvement.”  (Resp. Ex. 9.)  In the area reserved for

employee comments, Jacques noted that “this is an issue that was
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addressed earlier in the yr [sic] by the previous DON even though

nothing was in writing”.  (Id.)  Jacques later acknowledged,

however, that 100 instances of tardiness was “a lot”.  (ALJ

Hearing Transcript at 601-602.) 

Through the second written discipline, Konjoh cited Jacques

for frequent absenteeism.  (Id. at 536-37; dkt. entry no. 35-13,

GC Ex. 40.)  This discipline demonstrates that Jacques called out

three times within sixty days, i.e., on July 9, 2010, August 11,

2010, and September 13, 2010, and that each occurrence followed a

scheduled day off, thereby “extending her period of time off.” 

(GC Ex. 40.)   Jacques signed the discipline, but expressed that25

she felt that it was “unfair” and that Somerset Valley management

was “waiting for her to call out [and] counting the days”.  (See

id.; ALJ Hearing Transcript at 537.)

6. Post-election Discipline for Repeatedly Failing to
Document Patient Status.  

Konjoh issued a written discipline to Jacques on or about

September 28, 2010.  (See dkt. entry no. 35-14, GC Ex. 43.) 

There, Konjoh noted that Jacques failed to document patient

information: (1) on September 24, 2010, relating to the status of

“Patient RG” post-admission and post-fall; (2) on September 24,

 Konjoh actually wrote, “Jillian has called out 3 times25

within the last 60 days. Each occurance [sic] was the day after
an unschedulled [sic] day off therefore extending her
period of time off.”  (GC Ex. 40.)  The documents attached to 
the discipline show, however, that each of Jacques’s “call-outs”
followed a day when Jacques was not scheduled to work. 
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2010, relating to the status of “Patient CB” post-admission; and

(3) on September 25, 2010, again relating to the status of

Patient CB post-admission.  (GC Ex. 43.)

After reviewing the discipline, Jacques noted and informed

Konjoh that she had not worked on September 25, 2010.  (ALJ

Hearing Transcript at 554.)  After confirming that Jacques had,

in fact, not worked on September 25, 2010, Konjoh agreed to

remove the September 25, 2010 incident as a basis for the

discipline.  (Id. at 554, 644.)

7. Post-election Discipline for Failing to Fully
Document Incident Reports

Southgate presented Jacques a written notice of discipline

on November 1, 2010, relating to Jacques’s failure to fully and

completely document two incident reports.  (ALJ Hearing

Transcript at 567; dkt. entry no. 35-14, GC Ex. 46.)  The

discipline cited several errors, i.e., “missing signatures,

unclear statements, interventions missing, missing supervisor

review[, and] CNA statement missing”.  (GC Ex. 46.)  

Jacques disagreed that her actions (or inaction) warranted

issuance of discipline.  (Id.; ALJ Hearing Transcript at 568-71.) 

At the ALJ Hearing, she testified that Somerset Valley should

have given her twenty four hours to complete the incident

reports.  (ALJ Hearing Transcript at 571.)  She also testified

that she made reasonable attempts to locate the CNA and have her

fill out a CNA statement.  (Id. 569-70.)  She further testified
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that she called Konjoh the next morning to explain the situation,

but that Konjoh did not return her call.  (Id.)

Jacques did not dispute, however, that she did not complete

the narrative statement about the incident.  (Id. at 638.)  This 

incident related to a patient’s fall.  Jacques wrote: 

(GC Ex. 46.)26

8. Post-election Discipline for Failing to Properly
Transcribe a Doctor’s Medication Order

Jacques received another written notice of discipline on

February 9, 2011.  (ALJ Hearing Transcript at 573; see dkt. entry

no. 35-14, GC Ex. 48.)  This discipline relates to two February

7, 2011 documentation errors.  First, it relates to Jacques’s

failure to properly transcribe a doctor’s medication order, i.e.,

a prescription, onto the physician’s order sheet.  (GC Ex. 48.) 

Although the doctor’s medication order called for enteric-coated

aspirin, Jacques transcribed the order as calling simply for

  The Court finds that Jacques’s statement is largely26

illegible.  Based, however, on the actual statement and on
Jacques’s decryption thereof, we believe it to state: “Called to
rm 21 noted resident on the floor.  When asked what happened PT 
sitting on floor.  States he was trying to get into.  On
observation PT sitting on the floor.  Stated I was trying to get
into”.  (GC Ex. 46; see also ALJ Hearing Transcript at 572-73.)  
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aspirin.  (ALJ Hearing Transcript at 575; GC Ex. 48.)  The

discipline also relates to Jacques’s total failure to transcribe

the doctor’s medication order onto the patient’s MAR.  (GC Ex.

48.)  Jacques did not transcribe an order either for aspirin or

enteric-coated aspirin onto the patient’s MAR.  (ALJ Hearing

Transcript at 575; GC Ex. 48.)  

Jacques returned to work her next scheduled shift on

February 9, 2011.  (Id. at 574.)  When she arrived, she met with

Engram and Illis in Engram’s office.  (Id.)  Engram and Illis

spoke to her about the transcription errors, issued a written

notice of discipline based upon those errors, and informed

Jacques that she had been suspended.  (Id. at 574-75.)  

Jacques argued that this discipline was inappropriate.  (See

id. at 574-76, 623-24.)  She noted on her disciplinary form and

told Engram that, on the evening of February 7, 2011, she was

very busy because she was sitting as the charge nurse.  (Id. at

574-76; GC Ex. 48.)  As the charge nurse, Jacques was responsible

for admitting new patients.  (ALJ Hearing Transcript at 574-76.) 

That evening, Jacques admitted three patients and worked without

the benefit of a functioning facsimile machine.  (Id.)  

Jacques also told Engram and Illis that the discipline for

the February 7, 2011 transcription errors was inappropriate

because the nurses working on the next shift, the night shift,

should have recognized her errors during the “24-Hour Chart
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Check.”  (Id. at 576; see also SH 2 at 40-41.)  As part of the

plan of correction enacted pursuant to the 2009 State Survey,

Somerset Valley night shift nurses regularly reviewed new MAR

entries and compared them to orders transcribed on the

physician’s order sheet.  (See ALJ Hearing Transcript at 576.) 

Jacques did not explain, however, how the night shift nurses

would have known to compare the MAR, which lacked a new entry, to

the physician’s order sheet.  She similarly did not explain how

the night shift nurses would, had they known to look at the

physician’s order sheet, have recognized the transcription error

therein.  Engram testified at the ALJ Hearing that, while she

might have expected the night shift nurses to recognize Jacques’s

transcription errors during the 24-Hour Chart Check, their doing

so “would not negate [Jacques’s] failing to do it properly.” 

(Id. at 1892-93.)

9. Jacques’s Termination

Engram, after reviewing Jacques’s disciplinary history,

terminated Jacques’s employment on February 10, 2011.  (Id. at

576-80, 1885-89; SH Transcript at 206.)

F. Discipline Received by Other Somerset Valley Employees

Both before and after the Union election, Somerset Valley

issued discipline to other nurses and employees that mirrored the

discipline issued to Claudio, Jacques, and Napolitano.  (See,

e.g., id. at 2037-70; 2714-41, 2950-56.)  Some of these employees
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publicly supported the Union during the organization and

electioneering periods; others did not support the Union and, in

some cases, did not work at Somerset Valley between May 2010 and

September 2010.  (Compare id. at 2042 with id. at 3144-46.)  This

section highlights some of that discipline.

1. Post-election Discipline for Tardiness and/or
Absenteeism

Konjoh and other supervisors, acting upon Illis’s SmartLinks

reports, disciplined several other employees for tardiness and/or

absenteeism in September of 2010.  (Id. at 2037-70; 2714-41.) 

Although some of these employees publicly supported the Union,

Illis denied that Somerset Valley meted out discipline based upon

Union animus.   (See generally id. at 2714-41.)  

At least two of the employees to receive such discipline,

Kassandra Burke and Jennifer McAuley, did not publicly support

the Union.  Burke received discipline for absenteeism but did not

appear in the Talking Heads Piece or YouTube video, and the

record does not otherwise indicate that she supported the Union.

(ALJ Hearing Transcript at 2726-31; dkt. entry no. 104-4, Resp.

Ex. 104.)  McAuley, a dietary aide, received similar discipline,

and similarly, the record does not indicate that she supported

the Union.  (See ALJ Hearing Transcript at 2714-23; dkt. entry

no. 104-4, Resp. Ex. 103; but cf. ALJ Hearing Transcript at 2723-

25 and GC Ex. 10 (discipline issued to and pro-Union statements

issued by Somerset Valley employee Patsy Benimadho).)  
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These issuances of discipline, which were meted out to

several employees in September of 2010, deterred Somerset Valley

employees from continuing set patterns of tardiness and

absenteeism.  (See id. at 2084-85, 2743.)  Jacques, for example,

improved her attendance record shortly after receiving such

discipline.  (Id. at 603-05; SH Transcript 2 at 24-25).  Illis

and Konjoh asserted that, generally, the number of instances of

tardiness and absenteeism thereafter decreased.  (ALJ Hearing

Testimony at 2084-85, 2743.)

2. Post-election Discipline for Improper Job
Performance

The Regional Director argues that Somerset Valley issued

greater discipline to Union supporters than to other employees

who committed similar job performance infractions.  The Regional

Director notes, for example, that Napolitano was disciplined

because she signed Patient 15W’s MAR, indicating that she

administered a discontinued medication.  (Id. at 89-91, 359-66.) 

Other nurses who similarly signed the MAR, indicating that they

also administered discontinued medication, did not receive

discipline.  (Id. at 2380-81.)27

In other contexts, however, nurses who did not openly

support the Union received discipline for errors like those

 Konjoh testified that she did not mete out discipline to27

these nurses because, unlike Napolitano, they denied actually
administering the discontinued medication to Patient 15W.  (ALJ
Hearing Transcript at 2380-81.)
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committed by Claudio, Jacques, and Napolitano.  Dande, Mohamed

Bockarie, and other nurses received discipline after committing

errors relating to improper or incomplete documentation, improper

administration of medication, and improper administration of

treatment.  (See id. at 1178-81, 2174-76; 2180-84, 2240-44, 2256-

61, 2287-89, 2453-54, 2458-60, 2463-74, 2505-07, 2957-58, 3144-

46.)  Discipline for such errors varied, but generally took the

form of in-service education, documented verbal discipline, or

documented written discipline.  (Id.)  

Some employees, like Bockarie, eventually faced suspension

and termination based on their repeated job performance issues. 

(Id. at 3144-46.)  Somerset Valley would similarly have

terminated Dande’s employment, but Dande resigned before Somerset

Valley could take such action.   (Id. at 2957-58.) 

IX. Somerset Valley Reduced its Per Diem Workforce

A. Somerset Valley Stopped Regularly Scheduling Per Diem
Employees

As noted above, a per diem employee, pursuant to Somerset

Valley’s policies, works on an as-needed basis.  (Id. at 956,

1405-07.)  The staffing coordinator should thus only schedule per

diem employees after scheduling all available full- and part-time

employees.  (Id. at 2885.)  However, Wells, when working as

Somerset Valley’s staffing coordinator, scheduled per diem

employees in a manner that treated them as part-time employees

with regular, repeating shifts.  (Id. at 957, 1410, 2885.)  
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Immediately after Illis terminated Wells’s employment,

Konjoh assumed responsibility for setting and maintaining the

Somerset Valley nursing schedule.  (See id. at 957.)  She

thereafter began reducing the hours worked by per diem employees

and limiting the opportunities for per diem hours at Somerset

Valley.  (See id. at 711-12, 775-77, 828-30, 1153-54.)  Although

many per diem employees previously enjoyed the dual benefits of

regular work and increased hourly pay, Konjoh limited the

opportunity for such benefits by instructing Southgate, among

others, not to schedule or call per diem employees without her

express prior approval.  (See id. at 957.)

Several per diem employees called Konjoh to request hours

and some left messages, detailing which shifts they could work. 

Konjoh did not return their calls or reinstate the hours that

they previously held.  (Id. at 711-14, 722-23, 789, 1156-57.) 

Konjoh, however, did not completely preclude per diem employees

from working at Somerset Valley.  (See id. at 2303-05.)  For

example, although she stopped scheduling Rodriguez as a

regularly-scheduled per diem employee, Konjoh offered Rodriguez a

full-time position on the morning shift. (Id. at 820-21, 830,

2303-05.)  Rodriguez declined, stating that she could not

regularly work during the morning shift and thus preferred to

work on a per diem basis.  (Id. at 2304-05.)
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B. The Parties Adduced Conflicting Testimony Regarding
Somerset Valley’s Motives for Reducing Per Diem
Employees’ Hours

Southgate testified that Somerset Valley planned to contest

the union election results and, further, planned to dilute Union

support by reducing the hours worked by per diem employees who

supported the Union.  (Id. at 958-59.)  Per Southgate, Konjoh

told her that the Union might have to hold a new election, and

that per diem employees who failed to work before the new Union

election would not be eligible to vote.  (Id.)  

Illis testified, however, that Somerset Valley was not per

se eliminating its per diem workforce, but was instead replacing

per diem employees with limited availability with other per diem

employees who could bend around Somerset Valley’s staffing needs.

(Id. 2999-3000.)  “We were hiring per diems who had flexibility

to work multiple days and multiple shifts.  That’s what makes a

good per diem.  When they have no other job, that they can come

to work on the spur of the notice, that they’re in constant

communication[,] seeing what’s going on at the center.”  (Id. at

2999.)  Consequently, employees like Stubbs and Aguilar --

employees with limited availability, who could only work during

specific shifts and could not work for the entirety of those

shifts -- lost hours.  (See id. at 2306-07, 2910-15, 2999.)
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C. Somerset Valley Effectively Terminated the Employment
of Several Per Diem Employees

Charlotte D’Antignac assumed responsibility as Somerset

Valley’s staffing coordinator after working in the same capacity

at CareOne’s Holmdel, New Jersey facility.  (Id. at 2890-91.)  As

part of the “normal function[s] of the staffing coordinator”,

D’Antignac prepared a list of all employees who had not worked in

sixty days.  (Id. at 2890-91, 2969.)  This list included several

of the per diem employees mentioned above.  (See id.)  Illis,

upon receipt of D’Antignac’s list, removed those employees from

SmartLinks and terminated their employment.  (Id. 2891, 2921-24;

see also dkt. entry no. 59-7, Resp. Exs. 122-26.)

X. Illis Arranges for Transfer of Nursing Employees From  
CareOne’s Holmdel Facility

Bockarie, whose discipline and termination the Court noted

in Section VIII, above, testified at the ALJ Hearing that Illis

encouraged Bockarie to request a transfer to Somerset Valley in

an attempt to bolster support for Somerset Valley and weaken

employee support for the Union.  (ALJ Hearing Transcript at 3160-

65.)  Bockarie testified that Illis asked him to identify other

Holmdel employees who might transfer to and support Somerset

Valley in a new Union election, to report errors committed by

Somerset Valley employees, and to spy on and report Somerset

Valley co-workers who supported the Union or attended Union

functions.  (Id. at 3168-77.)  Illis denied Bockarie’s
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allegations that she asked him to transfer to Somerset Valley, to

recruit other Holmdel employees to transfer to Somerset Valley,

or to report Union sympathies amongst the Somerset Valley

employees.  (Id. at 3262, 3273-80, 3284.)28

XI. Employee Support for the Union Waned During and Following
Bouts of Employee Discipline

Walsh explained throughout both the ALJ Hearing proceedings

and the Supplemental Hearing that Somerset Valley employees’

support for the Union steadily decreased beginning in September

of 2010.  (ALJ Hearing Transcript at 99-106; SH Transcript at 49-

52, 56-75, 110-12, 171-208; see also Walsh Aff. at ¶¶ 7, 9, 11.) 

He testified that employees who regularly attended Union

meetings, received Union literature and communication, and

outwardly supported the Union ceased such behaviors after

Somerset Valley began disciplining employees and, to a greater

extent, after Somerset Valley terminated the employment of

Napolitano and Claudio.  (ALJ Hearing Transcript at 99-106; SH

Transcript at 49-52, 56-75, 110-12, 171-208.) 

Walsh noted that attendance at Union meetings declined after

the union election and after Somerset Valley began meting out

discipline to Union supporters.  (See SH Transcript at 16-24; see

also SH Ex. P-1 (sign-in sheets for Union meetings).)  During the

 The ALJ recognized the discrepancies between Bockarie’s28

and Illis’s testimony and credited Bockarie’s testimony.  (ALJ
Decision at 19.)
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organizing campaign, approximately twenty Somerset Valley

employees attended most meetings.  (SH Ex. P-1.)  After the union

election, and after Somerset Valley began meting out discipline

to its employees, fewer than ten employees attended most

meetings, and, at one meeting, only two employees attended. 

(Id.; SH Transcript at 49.)  Walsh attributed the employees’

decreased Union support to fear of discipline and termination. 

(SH Transcript at 107-08, 198-99.) 

Jacques echoed Walsh’s sentiments.  After Somerset Valley

terminated the employment of Napolitano and Claudio, Jacques was

the last Union leader working at the facility.  (Id. at 52-54,

71-73, 204.)  At the Supplemental Hearing, she testified, “My

coworkers fired, written up, I was written up, and I was fearful

of being terminated as well.”  (Id. at 204.)  

Jacques spoke to Walsh about the ongoing issues at Somerset

Valley during December of 2010 and January of 2011 and learned

that the Union certification process was still not complete

because Somerset Valley challenged the results of the Union

election.  (See id. at 183-84.)  She testified, “I sort of felt

like they weren’t there to protect us.  I mean, they weren’t

coming in, and so no one was there to protect us.”  (Id. at 198.)

Napolitano, Claudio, and Jacques continued to support the

Union.  (See id. at 12-14, 207-08, 210-11; SH 2 at 43-60.) 

Napolitano and Claudio, following their respective terminations,
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performed work for and were paid by the Union.  (SH Transcript at

12-14.)  They also continued to attend Union meetings with active

Somerset Valley employees.  (Id. at 207-08.)  Jacques, following

her termination from Somerset Valley’s employ, continued to

answer Somerset Valley employees’ questions about the Union and

to refer employees to Walsh.  (Id. at 210-11.)  She also attended

Union demonstrations, either actively protesting or observing

protests staged at events attended by CareOne’s owners.  (SH

Transcript 2 at 43-60.)

XII. The ALJ Found that Somerset Valley Violated Section 8(a)(1)
and Section 8(a)(3) of the National Labor Relations Act

The Regional Director, pursuant to Section 10(b) of the Act,

29 U.S.C. § 160(b) (“Section 10(b)”), filed an administrative

complaint, alleging that Somerset Valley committed unfair labor

practices, including, inter alia: (1) interrogating employees

about Union membership; (2) soliciting employee grievances and

promising employees improved terms and conditions of employment

if they refrained from Union activity; (3) discharging

Napolitano, Wells, Claudio, and Jacques; and (4) reducing the

hours worked by per diem employees Stubbs, Rodriguez, Aguilar,

Joseph, and Onyeike.  (See ALJ Decision at 1-2.)

Following nineteen non-consecutive days of testimony that

spread across three months, the ALJ Hearing concluded on June 28,

2011.  (See ALJ Hearing Transcript at 3241, 3324.)  The ALJ

thereafter issued a lengthy decision on the Regional Director’s
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unfair labor practice charges.  (See generally ALJ Decision.)  He

found that Somerset Valley violated Section 8(a)(1) by: (1)

interrogating Claudio, Jarbo, Stubbs, and Tyler about their Union

sympathies and votes in the Union election; and (2) soliciting

employee grievances and complaints, and promising increased

benefits, terms of employment, and conditions of employment. 

(Id. at 39-42.)  He also found that Somerset Valley violated

Section 8(a)(3) by: (1) disciplining and terminating the

employment of Claudio; (2) disciplining and terminating the

employment of Jacques; (3) disciplining and terminating the

employment of Napolitano; (4) disciplining and terminating the

employment of Wells; and (5) reducing the hours worked by Stubbs,

Rodriguez, Aguilar, Joseph, and Onyeike.  (Id. at 42-50.)29

XIII.  The Supplemental Hearing

The parties appeared before this Court for the Supplemental

Hearing on eight non-consecutive days between November 30, 2011

and February 9, 2012.  Each party re-called fact witnesses who

testified before the ALJ; Jacques, Walsh, and Kokorus testified

again.  To the extent that their testimony aids the Court’s

disposition of this matter, it has been cited above.  

 The ALJ also found that Somerset Valley violated Section29

8(a)(3) by accelerating the resignation date offered by Lynette
Tyler, who announced on September 9, 2010 that she would leave
Somerset Valley’s employ on September 22, 2010.  (ALJ Decision at
49-50.)  Because the Regional Director has not requested relief
related to Tyler in the Amended Petition, the Court notes but
does not further discuss the ALJ’s findings related to Tyler.
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Each party also called expert witnesses; Somerset Valley

called Beth Bell and William Isele, and the Regional Director

called Kathleen Martin.  In the subsections that follow, the

Court notes each expert’s qualifications and areas of expertise,

and summarizes their opinions.

A. The Expert Witnesses

Somerset Valley called Bell during its case-in-chief.  Bell

graduated as a registered nurse (“RN”) in or about 1978 and has

since worked as, inter alia, an RN in acute care facilities, a

field investigator for the New Jersey Office of the Ombudsman for

the Institutionalized Elderly (“Office of the Ombudsman”), and as

a complaints investigator for NJDHSS.  (SH Ex. D-6, Curriculum

Vitae of Beth Bell (“Bell CV”); see also SH 2 at 101-02.)  Bell

currently consults in long-term care and assisted living

facilities.  (Bell CV; SH Transcript 2 at 101.)  The Court

qualified Bell as an expert witness in four areas: (1) the State

Survey process; (2) the regulations relating to the State Survey

process; (3) standards of nursing home administration; and (4)

standards of nursing care applicable in long-term care facilities

in New Jersey.  (SH 2 at 106-11.)

Somerset Valley also called Isele, who testified during both

the case-in-chief and sur-rebuttal.  Isele, an attorney, served

as General Counsel to the Office of the Ombudsman from June of

1998 until October of 1999 and thereafter served as the Ombudsman
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until October of 2007.  (SH Transcript 2 at 5-7.)  As Ombudsman,

Isele served as the administrator and chief executive of the

Office of the Ombudsman, and protected the public interest by

assuming responsibility for the office’s three major functions: 

First of all, to receive, investigate, and resolve
complaints of abuse, neglect, and exploitation of
people 60 years of age and older who reside in
long-term care facilities;

Secondly, to secure, preserve, promote the health,
safety, and welfare and the civil and human rights of
those individuals 60 years of age and older. . . .

And then thirdly, the Office was charged with
promoting, advocating, and insuring the adequacy of
care received and the quality of life experienced by
elderly residents of long-term care facilities in the
State.

(Id. at 6-8.)  Isele currently works for the law firm Archer and

Greiner, P.C., where he specializes in healthcare and elder law. 

(Id. at 4.)  Based on the sum of his experiences, the Court

qualified Isele as an expert in nursing home administration. 

(Id. at 13.)

The final expert witness, Kathleen Martin, was called by the

Regional Director, during rebuttal.  Martin earned her

associate’s degree in nursing from Bergen Community College in

1977 and her bachelor’s degree in nursing from Pace University in

1979.  (SH Ex. P-30, Curriculum Vitae of Kathleen Martin (“Martin

CV”) at 6; SH Transcript 6 at 5.)  She thereafter earned masters

degrees in nursing and public administration from Seton Hall

University in 1982 and 1996, respectively.  (Martin CV at 5-6; SH
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Transcript 6 at 5.)  In the public administration program, Martin

studied the manner in which “facilities, mainly hospitals,

operate” and took courses in “healthcare administration . . . and

areas with healthcare operations.”  (SH Transcript 6 at 7.)

Martin served as the administrator at several facilities,

including two CareOne facilities located in New Jersey.  (Martin

CV at 2-3; SH Transcript 6 at 29-38.)  She worked as the

Assistant Vice President of Quality, Case & Risk Management for

Bayonne Medical Center from September of 2008 until November of

2009, and, in that role, oversaw the Bayonne Medical Center’s

intra-hospital long-term care unit.  (SH Transcript at 18-19,

22.)  Finally, she also worked as the Chief Clinical Executive of

Hospicomm Management, a company that manages six long-term care

facilities located in New Jersey, from December of 2009 until

September of 2011.  (Id. at 15, 18.)  Based on the sum of her

experiences, the Court qualified Martin as an expert in three

areas: (1) the administration of long-term care facilities; (2)

nursing practices; and (3) State Surveys.  (Id. at 52.)

B. Expert Testimony Regarding the Potential Effects of
Reinstating Napolitano, Claudio, Jacques, and Wells,
and Reinstating and Restoring Hours Worked by Per Diem
Employees

 
Each expert testified at length about the effects on the

public interest that would be caused by reinstating Napolitano,

Claudio, and Jacques to their respective former positions at

Somerset Valley.  Bell and Isele also testified about the effects
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on the public interest that would be caused by (1) reinstating

Wells; and (2) requiring Somerset Valley to reinstate and restore

the hours worked by a group of per diem nurses.  

1. Napolitano

Each expert testified about Napolitano’s job performance and

disciplinary history, and the effect of her potential

reinstatement on the public interest.

a. The 1-4-10 Discipline for Documenting all
Pain Assessments for Her Shift at 8:00 a.m.

Bell and Martin agreed that Napolitano violated accepted

standards of nursing care when, at 8:00 a.m., she documented pain

assessments for all of her patients and for the entirety of her

shift, which did not end until 3:15 p.m.  (SH Transcript 2 at

117; SH Transcript 7 at 73-74.)  Isele similarly testified that

nurses should, instead of documenting pain assessments only at

the beginning of a shift, perform and contemporaneously document

pain assessments “early and often throughout a shift.”  (SH

Transcript 3 at 25.)  

Bell, Isele, and Martin, assuming that Napolitano completed

pain assessments for all of her patients and for the entirety of

her shift at 8:00 a.m., agreed that Napolitano risked patient

harm because she created the potential for unaddressed pain.  (SH

Transcript 2 at 117; SH Transcript 3 at 26-27; SH Transcript 7 at

71-73.)  Isele further testified that patients could suffer

either because: (1) they suffered from unaddressed pain; or,
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conversely, (2) Napolitano’s early pain assessment led to the

administration of strong analgesic medication that the patients

did not require.  (SH Transcript 3 at 26.)  He noted, for

example, that some narcotics could cause constipation and bowel

rupture, which in turn would cause death.  (Id. at 27.)

Isele also noted, however, that Napolitano may not have

completed pain assessments for all of her patients; based on the

documentary evidence, he opined that Napolitano likely documented

pain assessments that she had not actually performed.  (Id. at

25-26.)  Napolitano arrived for her January 4, 2010 shift at 7:04

a.m. and completed pain assessments for between sixteen and

twenty patients at 8:00 a.m.  (See id.; SH Transcript 8 at 7-8.) 

Isele noted that it was possible but “highly unlikely” that she

could perform and document so many pain assessments in such a

short period of time, and thus inferred that Napolitano engaged

in a “dangerous [and] fraudulent practice” by falsifying medical

records.  (SH Transcript 3 at 25, 27; SH Transcript 8 at 7-8.)

Martin acknowledged that performance and documentation of

pain assessments was a “basic” task taught to all nursing

students.  (SH Transcript 6 at 64.)  She also acknowledged, as

noted above, that Napolitano’s error in this instance violated

applicable standards of nursing care and created the potential

for patient harm.  (SH Transcript 7 at 71-74.)  She nonetheless

opined that Napolitano should not have received written
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discipline for this incident.  (SH Transcript 6 at 61-63.) 

Martin noted that Napolitano, based on instructions received

during the 2009 State Survey, misunderstood the proper procedure

for performing and documenting pain assessments.  (Id. at 61; see

also ALJ Hearing Transcript at 363, 377-79.)  Because Napolitano

did not fully understand the proper procedures relating to pain

assessments, Martin testified that either a verbal warning or 

in-service education (or both) would have been more appropriate

than a written discipline.  (SH Transcript 6 at 61-63.)  

b. The June 2010 Unsigned Record of Verbal
Warning for Failing to Initial Treatments

When reviewing Napolitano’s disciplinary record, Martin

disregarded this unsigned discipline.  (Id. at 67 (“If it’s not

signed by anybody, I didn’t pay attention to it.”); SH Transcript

7 at 75.)  Because it was not signed either by Napolitano or by a

Somerset Valley representative, she assumed that Napolitano had

not received it.  (SH Transcript 6 at 69.)  She acknowledged,

however, that a failure to initial treatment records was a

violation of the applicable standards of nursing care that would

warrant discipline.  (SH Transcript 7 at 75-76.)

Bell and Isele testified that a nurse’s failure to document

administration of treatments or medications can impact patient

safety.  (SH Transcript 2 at 118-121; SH Transcript 3 at 28, 32.) 

With respect to undocumented treatments, Bell noted that “if

they’re not documented, they’re not done.”  (SH Transcript 2 at
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121, 159.)  She explained that a nurse’s failure to document

could result in “the next shift coming on” lacking knowledge of

“whether or not the resident received the care that was

prescribed by the physician.”  (Id. at 121.)  Isele similarly

noted that a failure to document administration of treatments or

medications could result in repeated and unnecessary

administrations.  (SH Transcript 3 at 28.)

Isele also testified that nurses may easily avoid such harm,

simply by initialing patient TARs or MARs when administering

related treatments or medications.  (Id.)  “All [a nurse] has to

do is initial a box [indicating] that she administered the

treatment that was prescribed.  There is no reason in the world

that this cannot be done contemporaneously.”  (Id.)

c. The 9-17-10 Discipline, inasmuch as it
Relates to Administering Discontinued
Medication

Bell and Martin agreed that Napolitano violated applicable

standards of nursing care by repeatedly administering a

discontinued medication, i.e., zinc oxide, to Patient 15W.  (See

SH Transcript 2 at 122, 155-56; SH Transcript 7 at 76.)  Bell

noted that Napolitano, “in effect, [administered] medication

without a physician’s order” and thus could have caused harm to

the patient.  (SH Transcript at 122-23.)  Isele agreed, noting

that “[i]t’s a significant error to give somebody a medication

that has been discontinued.”  (SH Transcript 3 at 35.)
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Martin, however, testified that Napolitano should not have

received a written discipline for these errors, based on two

mitigating factors.  First, Martin testified that Konjoh’s

investigative tactics, following receipt of Patient 15W’s

complaints, contributed to Napolitano’s errors.  (SH Transcript 6

at 71-73, 83-84.)  Martin specifically faulted Konjoh for failing

to prevent Napolitano’s administration of zinc oxide to Patient

15W on September 17, 2010.  (Id.)  She acknowledged, however,

that Konjoh did not learn that Patient 15W had received a “pink

pill” from any nurse until or shortly before September 17, 2010;

she thus acknowledged that, inasmuch as Konjoh might have

prevented Napolitano’s erroneous administration of medication,

Konjoh could only have prevented the September 17, 2010 incident. 

(SH Transcript 7 at 78-79; see also SH Transcript 2 at 192-97,

200-05; SH Transcript 8 at 7-9, 11.)

Martin also initially testified that, by failing to remove

the discontinued zinc oxide from the medication cart, other

nurses contributed to Napolitano’s medication administration

error.  (SH Transcript 6 at 74-81.)  She acknowledged on cross-

examination, however, that other nurses’ failures did not excuse

or negate Napolitano’s mistakes because Napolitano, in

determining which medications to administer, should have relied

on the MAR. (See, e.g., SH Transcript 7 at 86.)  Martin stated:

If it’s -- if the med’s there [i.e., on the medication
cart] and she read [the MAR] closely, she’d know to
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take it out or to verify and maybe check the order and
did it -- was it, in fact, discontinued . . . maybe
you’d want to go check that.”  

(Id. at 82.)  Martin thus acknowledged that Napolitano would not

have administered discontinued medication to Patient 15W, on any

occasion, if she had read Patient 15W’s MAR before administering

her medications.  (See id. at 82, 211-13.) 

d. The 9-17-10 Discipline, inasmuch as it
Relates to Leaving Patient Medication at the
Patient’s Bedside

Bell testified that a nurse would violate accepted standards

of nursing care by leaving pills unattended on a patient’s

bedside table.  (SH Transcript 2 at 115.)  Both Bell and Isele

testified that such actions constitute bad nursing practices

because: (1) the nurse cannot ensure that the patient will take

the medication; and (2) other patients could take and ingest the

unattended medications.  (SH Transcript 2 at 123; SH Transcript 3

at 41.)

Martin testified that Napolitano did not, in fact, leave

medication on Patient 15W’s bedside table.  Thus, Napolitano did

not receive discipline for leaving medication unattended; she 

received discipline because she did not observe Patient 15W

actually ingest the pink zinc oxide pill, as demonstrated by

Patient 15W’s ability to later hand that pill to Konjoh.  (SH

Transcript 6 at 85-86.  But see ALJ Hearing Testimony at 89-91,

93, 360-61 (demonstrating that Napolitano watched Patient 15W put
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this and other pills in her hand and lift her hand to her

mouth).)

After learning that Napolitano did not, in fact, actually

leave Patient 15W’s pills on her bedside table, Isele commented

this he could “drop this one out” without affecting his analysis

of the sum of Napolitano’s nursing errors or the impact on the

public interest of reinstating her employment.  (SH Transcript 3

at 41-42, 148.)

e. The 9-17-10 Discipline, inasmuch as it
Relates to Documenting a Patient’s Oximeter
Reading as Zero

Isele described Napolitano’s oximeter reading documentation

as “an obvious error”, assuming that the patient at issue was

alive; Martin indicated that it was a “clear error”.  (SH

Transcript 3 at 43; SH Transcript 6 at 88.)  Martin explained

that “zero is just not accurate.  It would be 100 or 90 if you

wanted a zero there, but an actual zero would not be accurate.”  

Isele and Bell agreed that Napolitano’s error, despite its

obviousness, could lead to actual patient harm.  (SH Transcript 2

at 123-24, 159; SH Transcript 3 at 43-44, 149; SH Transcript 8 at

21-22.)  Isele explained that patients with pulse oximetry levels

below ninety typically go to the hospital for immediate

treatment.  (SH Transcript 3 at 43-44.)  He further explained

that Napolitano’s error, in this instance, would have barred

other medical personnel from knowing the patient’s true pulse
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oximetry and, thus, would have barred them from determining

whether the patient required immediate hospitalization.  (Id.)

Martin, however, testified that Somerset Valley erred by

issuing this discipline to Napolitano at noon, more than three

hours before the end of her shift.  (SH Transcript 6 at 88-92.) 

Martin noted that, in her professional experience in long-term

care facilities, nurses often took notes on loose papers and/or

paper towels and compared those notes to their patients’ charts

at the end of a shift.  (Id. at 89-92.)  Martin thus would not

have issued discipline to Napolitano, because Napolitano: 

(1) testified that she wrote patients’ vital signs on a separate

sheet of paper; (2) could possibly have noticed and corrected the

oximeter reading error by comparing these notes to the relevant

TAR at the end of her shift; and (3) received discipline before

the end of her shift, thus depriving of her of the opportunity to

possibly correct the error.  (SH Transcript 6 at 86, 89-91.)

Bell and Isele each criticized Napolitano’s practice and, in

so doing, Martin’s acceptance of the practice of documenting

patient information on materials other than TARs, MARs, and

official patient records.  (SH Transcript 3 at 49-51; SH

Transcript 4 at 7-8, 10; SH Transcript 8 at 20.)  Bell described

it as standing “against every standard of nursing practice that I

know.”  (SH Transcript 4 at 7-8.)  Isele noted that writing

information on loose papers increased the likelihood of error in
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transcribing pertinent information onto patients’ charts.  (SH

Transcript 3 at 49-50.)

f. Effect on the Public Interest of
Reinstatement Napolitano’s Employment

After consideration of Napolitano’s errors and disciplines,

Bell opined that her reinstatement would not serve the public

interest because Napolitano committed several mistakes that were

“indicative of sloppy nursing care”.  (SH Transcript 2 at 74,

125.)  She further stated that Napolitano would place patients

“at risk because [she] had sloppy habits, and the potential is

there for more significant errors than what has already

occurred.”  (Id. at 126.)

Isele similarly testified that, with respect to Napolitano,

he observed “a pattern of disregard or indifference to the

importance of contemporaneous documentation.”  (SH Transcript 3

at 17-18; see also SH Transcript 8 at 23 (referring to Napolitano

as “a nurse who clearly does not understand or appreciate the

importance of contemporaneous documentation”).)  He further

stated that “this is not something that education is going to

help.  This is a character flaw.”  (SH Transcript 3 at 51.) 

Isele thus opined that reinstating Napolitano’s employment would

not serve the public interest because “[she is] a danger to the

vulnerable elderly people that [she] would serve in this

facility”. (Id. 3 at 17, 24, 106; see also SH Transcript 8 at 24 
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(referring to Napolitano as “a danger to the health, safety, and

welfare of patients that she treats”).)  

Martin did not consider Napolitano to be a risk to her

patients or the public.  (SH Transcript 6 at 96.)  Martin

testified that she lacked “evidence that she was a danger or a

bad nurse in any way.”  (Id.; see also SH Transcript 7 at 94.)

2. Wells

Bell and Isele both examined and testified about Wells’s job

performance at Somerset Valley.  They agreed that her employment

as a staffing coordinator and, specifically, her use of privately

maintained spreadsheets that supplemented and circumvented the

SmartLinks scheduling system stymied proper staffing at Somerset

Valley.  (SH Transcript 2 at 126-27, 132-33; SH Transcript 3 at

99-102.)  They accordingly concluded that reinstating Wells would

negatively impact the public interest.  (SH Transcript 2 at 129,

135, 179; SH Transcript 3 at 98-99, 102, 107-08.)

Bell noted that Somerset Valley repeatedly instructed Wells

to use SmartLinks, and that Wells failed to do so.  (SH

Transcript 2 at 126.)  She also noted discrepancies between the

SmartLinks Master Schedule and, based on instances of tardiness

and absenteeism, actual staff schedules.  (See id. at 126-27.) 

She concluded that Wells put residents at risk by creating a

situation where employees did not understand their schedules and

staffing levels were not met.  (Id. at 129, 135.)
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Isele testified that “[i]n the years [he] served as the

ombudsman, [he] developed the firm belief that staffing issues

were probably the single most frequent cause of abuse and neglect

in long-term care facilities.”  (SH Transcript 3 at 99.)  He also

stated that “[u]nderstaffing leads to underservice.”  (Id. at

99.)  Because, in his view, Wells’s actions as staffing

coordinator prevented Somerset Valley from ensuring that it

properly and adequately staffed its facility, Isele concluded

that reinstating Wells would negatively affect both patient care

and the public interest.  (See id. at 18-19, 97-102, 107-08.)

Martin did not testify about the discipline meted out to

Wells or express an opinion regarding her reinstatement.

3. Claudio

Each expert testified about Claudio’s job performance and

disciplinary history, and the effect that reinstating Claudio’s

employment would have on the public interest.

a. 9-17-10 Discipline for Incorrectly
Administering Patient Medication

Bell and Martin agreed that Claudio violated accepted

standards of nursing care by administering aspirin to a patient

in a manner that was inconsistent with the patient’s doctor’s

prescription, i.e., by administering aspirin every day when the

doctor prescribed it only every other day.  (SH Transcript 2 at

136, 159-60, 163; SH Transcript 7 at 97-98.)  Isele similarly

testified that, as a matter of good practice, nurses should
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follow “the letter” of a doctor’s medication order.  (SH

Transcript 3 at 52, 54-55.)

Martin testified that, as a long-term care facility

administrator, she would not have issued a final written warning

to Claudio for this error; she would, instead, only have issued a

verbal warning.  (SH Transcript 6 at 108.)  Martin felt that a

final written warning was too harsh a discipline in this instance

for two reasons, i.e., because: (1) the dates on the right-hand

side of the MAR were not “blocked out”; and (2) the 24-Hour Chart

Check did not recognize and report Claudio’s error.  (Id. at 97-

99, 101-03, 105-06, 109.)

Taken together, the testimony of Bell and Isele demonstrated

that any lack of “blocking out” did not mitigate Claudio’s

discipline.  Bell, for example, doubted that Claudio read or

referenced the patient’s MAR before administering medication; if

Claudio had not read or referenced the MAR, a lack of “blocking

out” would be irrelevant.  (See SH Transcript 2 at 137 (“I would

question whether or not she had the MAR even with her at the time

she administered this medication . . .”); SH Transcript 4 at 15-

16.)  She nonetheless stated that “that blocking off system is

what some facilities do as a crutch” and noted that a lack of

“blocking off” “doesn’t negate what the physician ordered.”  (SH

Transcript 4 at 21.)  Isele similarly testified, stating that

Claudio, if she had read the instructions printed on the left-
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hand side of the patient’s MAR, would not have committed the

medication administration error.  (SH Transcript 8 at 25-26; see

also  SH Transcript 7 at 98.)

Neither Bell nor Isele directly addressed Martin’s

contention that the failure of the 24-Hour Cart Check to notice

or alert others to Claudio’s medication administration error

somehow mitigated or excused Claudio’s error.  Isele did,

however, explain in other contexts that the failure of the 

24-Hour Chart Check to discover a nurse’s error did not excuse

that error.  (See, e.g., SH Transcript 7 at 211-13; SH Transcript

8 at 48.) 

b. 10-4-10 Discipline, Relating to Four
Documentation Errors

Through the October 4, 2010 discipline, Somerset Valley

addressed four documentation errors, i.e., Claudio’s failure to

document: (1) on patient EW post fall; (2) a narrative nursing

note during the admission of patient RG; (3) on patient RG post

fall; and (4) a doctor’s order for treatment of a patient’s skin

tear.

With respect to each of the documentation errors included in

this discipline, Martin discussed the circumstances surrounding

each error and discussed possible mitigating factors that, as an

administrator, she might have considered.  (See SH Transcript

112-30.)  She then testified, however, that these incidents,

taken together, still warranted some form of discipline.  Because
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she disagreed with the issuance of Claudio’s September 17, 2010

discipline, she disagreed with the end result of this discipline,

i.e., a final written warning and a two-day suspension.  (SH

Transcript 6 at 137-38.)  She nevertheless did not disagree with

issuing some form of written discipline and subjecting Claudio to

at least a short suspension. (Id.)  She stated:

it’s not so much that I have a problem with the step,
or whatever they want to do, it’s where they came from
to begin with, if you know what I mean. Like it’s not
-- if it’s a final written already, the first one, you
know, and now you’re going to a suspension -- a two-day
suspension, which is pretty severe. So, I mean --
you’re -- if you’re asking me what I would do, I would
have made it a second warning. I could have made it a
one-day suspension. You know, I just -- that’s kind of
-- almost doesn’t matter what I think I might do with
it. But it’s just -- it’s based on the fact that the
[September 17, 2010 discipline] is the first one that
I’m looking at that she has a problem.

(Id.)  

Martin and Bell agreed that each of the four documentation

errors constituted a separate violation of acceptable standards

of nursing care.  (SH Transcript 2 at 137-38; SH Transcript 7 at

99-100.)

c. Claudio’s Late-Night Return to Somerset
Valley on 10-7-10, to Initial her patients’
TARs

All three expert witnesses agreed that Claudio should have

signed her patients’ TARs either during or immediately after

administering their treatments.  (SH Transcript 7 at 113-14; SH

Transcript 8 at 40-41; see SH Transcript 2 at 138-139.)  Bell and
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Martin agreed that each failure to initial a TAR, i.e., each and

every instance wherein Claudio should have but failed to place

her initials in a patient’s TAR, constitutes a separate error. 

(SH Transcript 2 at 139; SH Transcript 7 at 113-14.)

Martin, however, testified that she recognized Claudio’s

failure to initial her patients’ TARs as a “common failure”.  (SH

Transcript 6 at 142-43.)  She also testified that Claudio’s

actions, in returning to Somerset Valley eight hours after the

end of her shift to complete her patients’ TARs, were “okay” and

“positive”.  (Id. at 141-24.)  Accordingly, Martin would not have

stopped Claudio from completing those TARs; instead, she would

have complimented Claudio and simply addressed the issue, i.e.,

the initial failure to document patients’ treatments, at a later

date.  (Id. at 140-142.)

Isele strongly disagreed.  He noted that “[b]lank TARS are

the exception, not the rule.”  (SH Transcript 8 at 43.)  He

opined that the discipline meted out by Somerset Valley was

appropriate based upon Claudio’s initial failure to complete

patients’ TARs.  (See SH Transcript 7 at 70-75.)  He stated:

I can think of no reason why a person would not
[contemporaneously initial patient TARs] unless . . .
she was walking around without the treatment book,
without the book with the TARs in it.  In which case,
she’s only guessing at which treatments each individual
resident requires, and that’s even worse practice.

(Id. at 75.)
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Bell and Isele acknowledged that Claudio returned to the

facility that evening, between eight and sixteen hours after

completing her patients’ treatments, to document such treatments. 

They opined, however, that her return to the facility did not

negate her initial error.  Isele noted that Claudio, who worked

during the 7:00 a.m. to 3:00 p.m. shift, returned at 11:00 p.m to

complete her patients’ TARs.  Because she did not return until

11:00 p.m., the nurses working on the 3:00 p.m. to 11:00 p.m.

shift worked without the benefit of her documentation.  (SH

Transcript 3 at 73-75.)

Martin commented that nurses working on the next shift,

i.e., on the 3:00 p.m. to 11:00 p.m. shift, had no reason to

“look back” to review Claudio’s notes.  (SH Transcript 6 at 142-

43.)  Isele disagreed, noting that such nurses would not know

whether Claudio administered patient treatments.  (SH Transcript

3 at 73-74; SH Transcript 8 at 41-42.)  As noted above, Isele

earlier testified that the failure to document administration of

treatments or medications could result in repeated and

unnecessary administrations.  (SH Transcript 3 at 28.)

d. Effect on the Public Interest of
Reinstatement Claudio’s Employment

Isele testified that reinstating Claudio’s employment would

not serve the public interest because Claudio demonstrated a

pattern of disregard for the importance of contemporaneous

documentation.  (Id. at 17-18, 77-78.)  He also opined that,
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based upon the same pattern of behavior, education and/or

training were unlikely to curb future issues.  (Id. at 106.)

Bell similarly testified that reinstating Claudio would not

serve the public interest.  (SH Transcript 2 at 140, 173).  She

found that Claudio “demonstrated really sloppy nursing practice

with potential for significant error.”  (Id. at 140.)  She also

testified that Claudio could endanger Somerset Valley’s

residents.  (SH Transcript 2 at 163-64.)  Bell stated that

Claudio:

is the individual who attempted to document all of her
treatments at the end of her shift, and was instructed
by her supervisor to stop, and she continued, and was
insubordinate to the supervisor. And I really feel
strongly about this, that someone with a personality
that volatile could place a resident as a staff -- if I
were in nursing administration in that facility, I
would be watching this staff member very closely
because I would identify her as a possible potential
risk of abuse to the residents, and that’s one of the
regulations at 226. That you identify either staff or
residents who create the potential for abuse. So, I
would question that in this particular individual.

(Id.)

Martin, however, testified that Claudio should not have been

terminated and that her reinstatement would not create any risk

for the public.  (See SH Transcript 6 at 145.)  Although she

recognized that “certainly the[re] were, you know, issues that

need to be addressed and corrected”, she did not “believe that

[Claudio] had a very long track record of clinical problems that

would . . . need to be addressed and corrected.”  (Id. at 146.)

95

Case 3:11-cv-02007-MLC -LHG   Document 131    Filed 04/16/12   Page 95 of 129 PageID: 9404



4. Jacques

Each expert testified about Jacques’s job performance and

disciplinary history, and the effect that reinstating her

employment would have on the public interest.

a. 12-2-09 Discipline for Failing to Assess a
Newly Admitted Patient’s Pain

Bell noted that Jacques’s failure to perform a pain

assessment in December of 2009 related to feedback that she

received earlier that year, in her 2009 Somerset Valley employee

performance appraisal.  (SH Transcript 5 at 138-42.)  In that

appraisal, dated March 25, 2009, the acting Somerset Valley DON

noted that Jacques “need[ed] to pay closer attention to

completing admissions assessments.”  (Resp. Ex. 135 at second

page).

Isele testified at length regarding Jacques’s failure to 

assess the pain of a newly admitted rectal cancer patient.  This

patient had a lesion in her rectum and suffered from what Isele

described as “excruciating pain” each time she had a bowel

movement.  (SH Transcript 3 at 78-79, 81.)  He stated:

[T]his was a very alert and oriented resident,
this was not a demented person.  She knew what was
going on.  She was quite articulate in how she
described her situation to the surveyor.  And she told
the surveyor that every time she had a bowel movement,
the pain was so severe that she had to scream out, and
she was embarrassed that other people in the nursing
home would hear her screams.  So she took a washcloth
and stuffed it in her mouth to muffle her own screams,
that’s how bad the pain was that this woman was
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suffering on the 20th of November when she spoke to the
State surveyor.

* * *

The pain, the excruciating pain that this woman
experienced every day from November 4th to November
24th, so severe that she had to stick a rag in her own
mouth to muffle her screams because she was concerned
about disturbing the other nursing home residents is --
constitutes some of the most severe harm that I have
seen, including everything that I saw and reviewed
during the course of my term as the State ombudsman,
the nine and a quarter years that I spent there as
general counsel and as ombudsman.

It is just incredible to me that this was allowed
to go on for 21 days.  And it was Ms. Jacques’ failure
to address pain in her initial assessment of this
resident, failure to complete a pain assessment, that
set a series of failures in motion.  The inter
disciplinary team had no indication on the initial
nursing assessment the pain was an issue.  So, they 
. . . didn’t make a care plan to treat this woman’s
pain.  The doctor apparently prescribed an ointment --
Lidocaine to -- like the Novocaine that you get when
you go to the dentist, short-acting.  The purpose of
the ointment was to dull the pain of that lesion in her
rectum so that she could go to the bathroom. Lidocaine
is a short-acting anesthetic, it doesn’t last long, but
it lasts long enough to have a bowel movement.  It is
never documented in those 20 days that she was there
before she spoke with the surveyor that she got that
Lidocaine ointment so she could go to the bathroom
without pain.

(Id. at 79, 81-82.)  Isele also noted that, although the

patient’s doctor prescribed an analgesic ointment, the patient

did not receive treatment for pain.  (Id. at 82-83.)  Isele

attributed the lack of treatment, at least in part, to Jacques’s

initial failure to assess the patient’s pain.  (Id. at 83.)
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Ms. Jacques did not complete a pain assessment, as she
should have, and she admits that.  And that formed the
basis for the lack of treatment that this woman
received for the next 20 days of her life.  Before --
fortunately, the State happened to come in.  I don’t
know how long this would have gone on if the State
hadn’t come in, probably until she died.

(Id. at 83; see also SH Transcript 8 at 45-46.)

Martin testified that the interdisciplinary team, instead of

Jacques, should receive full blame for failing to craft a

meaningful care plan for this patient’s pain.  (SH Transcript 6

at 152-55.)  She acknowledged Jacques’s failure to assess the

patient’s pain upon admission but testified that the

interdisciplinary team should also have gathered information

about the patient’s pain levels from other sources.  (Id.)  She

also acknowledged, however, that Jacques’s error in failing to

assess the patient’s pain was a violation of the applicable

standard of nursing care and a “significant mistake”.  (See SH

Transcript 7 at 18, 39.)

b. 9-24-10 Discipline for Various Failures to
Document Patient Statuses

Bell and Martin agreed that Jacques’s several documentation

errors each constituted a separate violation of the applicable

standards of nursing care.  (SH Transcript 2 at 143, 150; SH

Transcript 7 at 18, 43.)  Martin, in fact, approved of the

discipline meted out by Somerset Valley for these errors.  (SH

Transcript 6 at 160.)  
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Bell testified that each violation of the standard of care

created the potential for patient harm.  (See SH Transcript 2 at

150.)  With respect to Jacques’s failure to document the status

of newly admitted patients, she testified that such failure

results in administration of improper care to those patients. 

(Id.)

c. 11-1-10 Discipline for Failure to Complete
Incident Reports

Martin argued that Jacques’s failure to complete incident

reports did not violate any standard of nursing care.  (See SH 7

at 17-18, 45-46, 61-62.)  She also testified that, as an

administrator, she would not have disciplined Jacques for failing

to complete the incident reports at issue.  (SH Transcript 6 at

168.)  She acknowledged, however, that Jacques narrative’s

statements were “incomplete” and “inappropriate”.  (SH Transcript

7 at 51-53, 61-62.) 

Isele described Jacques’s narrative statements as “[n]ot

adequate in any way”.  (SH Transcript 3 at 90.)  He explained:

it is not, in any way, an acceptable explanation of
what she did, how she proceeded, what intervention she
took, or if she didn’t take any interventions, why she
felt no interventions were necessary, did she get the
patient back into bed, did she call someone else to
help her get the patient back into bed?  We don’t know
any of that.

(SH Transcript 3 at 90.)  He further explained, as did Bell, that

without such information, nurses working on subsequent shifts
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would be unable to adequately treat the patient or prevent

similar incidents from occurring.  (Id. at 88-90; SH Transcript 2

at 143.)

d. 2-9-11 Discipline for Medication
Transcription Errors

Martin, Bell, and Isele noted that Jacques committed two

errors, in that she: (1) transcribed “ASA”, i.e., aspirin, onto

the Physician’s Order Sheet instead of “EC ASA”, i.e., enteric

coated aspirin; and (2) failed to transcribe aspirin, in any

form, on the patient’s MAR.  (SH Transcript 2 at 140-41, 165; SH

Transcript 3 at 91-93; SH Transcript 6 at 172-75.)  Martin

testified that, as an administrator, these errors warranted some

form of discipline but not termination.  (SH Transcript 6 at

172.)  Martin testified that termination was inappropriate, in

part, because the 24-Hour Chart Check should have discovered and

reported Jacques’s transcription errors.  (Id.)

Isele disagreed, noting that “[i]t’s not ok to make medical

errors regardless of the fact that there are so-called fail safe

measures in effect.”  (SH Transcript 3 at 94-95.)  Isele

testified that, although the 24-Hour Chart Check should have

discovered and although an outside pharmacist actually discovered

Jacques’s errors, Jacques still bore ultimate responsibility for

her mistakes.  (See id.)
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e. Effect on the Public Interest of
Reinstatement Jacques’s Employment

Isele testified that reinstating Jacques’s employment would

be “absolutely contrary to the public interest” because

to use a colloquialism, “she just doesn’t get it.”  She
does not understand the importance of documentation. 
She does not understand her responsibilities in at
least two cases documented here as an admission nurse. 
And those responsibilities have [e]ffects down the line
as long as that person is in the nursing home.  She
just doesn’t understand that.  “It’s routine, it’s an
annoyance, it’s the only time I had that person so I
can’t possibly be responsible for her” was the attitude
I got from her testimony in court yesterday.[30]

I would like to believe that further education
might change that, but having heard Ms. Jacques’
testimony yesterday, I don’t believe that even further
education would make her less of a danger than she is.

(SH Transcript 3 at 95-96.)  Bell generally agreed that

reinstating Jacques’s employment would not serve the public

interest.  (SH Transcript 2 at 174.)

Martin disagreed.  (See SH Transcript 6 at 173-74.)  Upon

her review of Jacques’s disciplinary history, she concluded both

that Jacques’s disciplinary history did not warrant termination

and that Jacques was not a danger to her patients or the public. 

(See id.; SH Transcript 7 at 55-69.)

5. The Per Diem Employees

Bell and Isele both testified that Somerset Valley, by

reducing or eliminating the schedules of per diem employees,

 Isele was referring to Jacques’s December 1, 201130

Supplemental Hearing testimony, which he observed.

101

Case 3:11-cv-02007-MLC -LHG   Document 131    Filed 04/16/12   Page 101 of 129 PageID:
 9410



improved patient care.  (See SH Transcript 2 at 151-52; SH

Transcript 3 at 102-104.)  Both testified that elderly patients

benefit from “continuity of care”, i.e., from familiarity with

nurses and care providers who consistently and regularly work at

their long-term facility.  (SH Transcript 2 at 152; SH Transcript

3 at 103-04.)  Isele testified that facilities that rely

primarily on full-time and part-time employees, and that minimize

the use of per diem employees, enjoy better relationships and

communication with their patients.  (SH Transcript 3 at 103-04.) 

Accordingly, both Bell and Isele testified that restoring the

hours of affected Somerset Valley per diem employees would not

serve the public interest.  (SH Transcript 2 at 152; SH

Transcript 3 at 104.)

Martin did not express an opinion regarding the restoration

of per diem employees’ hours.

CONCLUSIONS OF LAW

I. Standard of Review

The Regional Director now presents the Amended Petition

pursuant to Section 10(j) of the Act, 29 U.S.C. § 160(j)

(“Section 10(j)”).  Section 10(j) permits the Regional Director,

after filing an administrative complaint pursuant to Section

10(b), to petition a United States district court “for

appropriate temporary relief or restraining order”.  29 U.S.C. §

160(j). 
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While resolving the Amended Petition, this Court must

consider two elements.  First, the Court must determine whether

the Regional Director has “reasonable cause” to believe that

Somerset Valley committed unfair labor practices and thus

violated the Act.  “To establish reasonable cause in the Third

Circuit, ‘there must be a substantial, non-frivolous legal

theory, implicit or explicit, in the Regional Director’s

argument, and second, taking the facts favorably to the Regional

Director, there must be sufficient evidence to support that

theory.’”  Chester v. Grane Healthcare Co., 666 F.3d 87, 98 (3d

Cir. 2011) (citing Pascarell ex rel. N.L.R.B. v. Vibra Screw,

Inc., 904 F.2d 874, 882 (3d Cir. 1990)).  When considering

whether the Regional Director had “reasonable cause” to file a

Section 10(b) complaint, we are mindful that these proceedings

“are subordinate to the unfair labor practice proceedings . . .

heard before the Board” and, consequently, “it is not the job of

the district court, in considering a § 10(j) petition, to

adjudicate the merits of the unfair labor practice case.”  Ahearn

v. Jackson Hosp. Corp., 351 F.3d 226, 237 (6th Cir. 2003)

(citation and internal quotation marks omitted).  

Second, the Court must determine whether the relief sought

by the Regional Director is “just and proper”.  See 29 U.S.C. 

§ 160(j); Chester, 666 F.3d at 98.  When determining whether the 
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relief sought by the Regional Director is “just and proper”, the

Court must determine “whether an injunction is necessary to

preserve the Regional Director’s remedial powers, which

incorporates a weighing of relative harms to the bargaining

process, employees’ rights, and the likelihood of restoring the

status quo absent injunctive relief, along with the public

interests implicated by the labor disputes.”  Chester, 666 F.3d

at 99.  Such “just and proper” analysis thus subsumes the three

equitable prongs examined in traditional injunctive relief

proceedings, i.e., that: (1) the petitioner will likely suffer

irreparable harm in the absence of injunctive relief; (2) the

balance of equities tips in the petitioner’s favor; and (3) an

injunction serves the public interest.  See id.  

II. Analysis

A. Reasonable Cause Analysis

1. Section 8(a)(1)

The Regional Director alleges that Somerset Valley violated

Section 8(a)(1) of the Act by coercively interrogating employees,

and by soliciting grievances and promising improved terms and

conditions of employment.  Section 8(a)(1) provides that it is an

unfair labor practice for an employer “to interfere with,

restrain, or coerce employees in the exercise of the rights

guaranteed” by the Act.  29 U.S.C. § 158(a)(1).
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a. Interrogating Employees

An employer’s interrogation of its employees is unlawful

under the Act if, in light of the totality of the circumstances,

such interrogation reasonably tends to interfere with, restrain,

or coerce employees in their exercise of rights guaranteed by the

Act.  Eisenberg v. Tubari, Ltd., No. 85-1857, 1985 WL 32832, at

*12 (D.N.J. July 8, 1985); Sunrise Senior Living, Inc., 344 NLRB

1246, 1254 (2005).  To determine whether an interrogation is

coercive, the Court must examine the totality of the

circumstances; “[r]elevant factors include whether proper

assurances were given concerning the questioning, the background

and timing of the interrogation, the nature of the information

sought, the identity of the questioner, and the place and method

of the interrogation.”  Sunrise Senior Living, 344 NLRB at 1254.

At the conclusion of the underlying unfair labor practices

proceeding, the ALJ concluded that Somerset Valley unlawfully

interrogated employees in a manner that “tended to coerce

employees in the exercise of their” rights under the Act.  (See

ALJ Decision at 39-41.)  Based upon the findings of fact recited

in Section VI(C)(4) of this Memorandum Opinion, the Court

similarly finds that the Regional Director had reasonable cause

to believe that Somerset Valley committed such acts.  The record,

as shown by the testimony of Southgate, Jarbo, Claudio, Stubbs,

and Tyler, demonstrates that Somerset Valley, in the weeks
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leading up to the September 2010 union election, actively polled

employees about their Union sympathies and activity and, in at

least one instance, asked an employee to try and convince her co-

workers to vote against the Union during the September 2010 union

election.  (ALJ Hearing Transcript at 108-11, 692-95, 867-68,

882-84, 946, 1019-24.)  Most of these conversations took place

when employees were separated from their co-workers, either

because they sat alone in the employee break room or because they

had walked into medical and/or supply closets.  (Id.) 

Because the Regional Director expressed a substantial and

non-frivolous legal theory, and because his theory finds support

in the record, we conclude that the Regional Director had

reasonable cause to believe that Somerset Valley violated Section

8(a)(1) by interrogating its employees.

b. Soliciting Grievances and Promising Benefits

“The Regional Director has long held that, in the absence of

a previous practice of doing so, the solicitation of grievances

by an employer during an organizational campaign violates the Act

when the employer promises to remedy those grievances.”  Ctr.

Constr. Co., 345 NLRB 729, 730 (2005); see also Moore-Duncan ex

rel. N.L.R.B. v. Aldworth Co., Inc., 124 F.Supp.2d 268, 281-82

(D.N.J. 2000).  “The solicitation of grievances alone is not

unlawful, but it raises an inference that the employer is

promising to remedy the grievances.  This inference is
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particularly compelling when, during a union organizational

campaign, an employer that has not previously had a practice of

soliciting employee grievances institutes such a practice.”  Ctr.

Constr. Co., 345 NLRB at 730.

At the conclusion of the underlying unfair labor practices

proceeding, the ALJ concluded that Somerset Valley unlawfully

solicited grievances from employees and impliedly promised to

better their employment terms and conditions.  (See ALJ Decision

at 41-42.)  Based upon the findings of fact recited in Section

VI(C)(1) of this Memorandum Opinion, the Court similarly finds

that the Regional Director had reasonable cause to believe that

Somerset Valley committed such acts.  Multiple employees reported

that Lee encouraged employees to speak to management about

perceived, necessary workplace changes.  (ALJ Hearing Transcript

at 1013-14.)  Further, Hutchens asked employees to give Somerset

Valley’s management an opportunity to resolve employee issues and

“turn things around”.  (Id. at 105, 515, 1021.)  Hutchens also

told employees to contact him directly to discuss workplace

issues and distributed his cellular telephone number.  (Id. at

106-07.) Nothing in the record demonstrates that Lee, Hutchens,

or other management personnel previously took similar actions.

Hutchens and Illis also acted upon employee complaints.  In

one instance, for example, after learning that the employees

lacked access to the bags needed to collect dirty linens,
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Hutchens directed Illis to distribute and Illis actually

distributed linen bags to the employees during the next morning

shift.  (Id. at 865, 1472-73.)

Because the Regional Director expressed more than one 

substantial and non-frivolous legal theory, and because his

theories find support in the record, the Court concludes that the

Regional Director had reasonable cause to believe that Somerset

Valley violated Section 8(a)(1) by soliciting employee grievances

and either implicitly or explicitly promising to remedy those

grievances.

2. Section 8(a)(3)

The Regional Director finally alleges that Somerset Valley

violated Section 8(a)(3) by disciplining and terminating the

employment of Napolitano, Wells, Claudio, and Jacques, and also

by reducing the hours previously held and worked by per diem

employees Stubbs, Rodriguez, Aguilar, Joseph, and Onyeike. 

Section 8(a)(3) provides that it is an unlawful labor practice

for an employer to discharge or otherwise discriminate against

employees in retaliation for their union activity. 29 U.S.C. §

158(a)(3); Aldworth Co., 128 F.Supp.2d at 283.

To determine whether an employer has violated Section

8(a)(3), the Court applies a burden-shifting standard.  Champion

Parts Rebuilders, Inc. v. N.L.R.B., 717 F.2d 845, 849 n.6 (3d

Cir. 1983); see St. John’s Cmty. Servs.–-N.J., Case No. 22-CA-
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26934, 2010 WL 3177582, at *19 (NLRB Aug. 10, 2010).  The

Regional Director must, in the first instance, make out a prima

facie case of discrimination premised upon union support or

activity.  Aldworth Co., 128 F.Supp.2d at 283.  “Among the

factors to be considered in determining whether an employee has

stated a prima facie case of discrimination are (1) the

employee’s union activity, (2) the employer’s knowledge of the

employee’s union activity, and (3) the employer’s hostility to

the union activity.”  Id. (citations omitted).  The Court may

infer both the employer’s knowledge of its employees’ union

activity and any related discriminatory motive from

circumstantial evidence.  Id.

When, in the context of “reasonable cause” analysis, the

Court determines whether the Regional Director met his initial

burden, the Court does “not question the legitimacy of the

Respondent’s need to enforce its” patient care policies.  See St.

John’s Cmty. Servs., 2010 WL 3177582, at *19.   

The absolute importance that the Respondent attaches to
its policy is not at issue.  Similarly, the gravity of
the harm to the [patient] because of such an error is
also not at issue.  The issue here concerns how the
Respondent dealt with its employees who committed []
errors. . . .

Id.  Further, a finding that the employees’ discipline and/or

discharges violated the act

[d]oes not alter or undermine an employer’s authority
to implement or enforce work rules.  Nor does it cast
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doubt on an employer’s ability to more strictly enforce
its work rules. . . .  An employer’s more stringent
enforcement of its work rules will not constitute a
violation of the Act unless it is a consequence of
employee participation in protected activity. 

In re Schrock Cabinet Co., 339 NLRB 182, 183-84 (2003) (emphasis

in original).

Once the Regional Director meets his burden, the Court must

find that the employer violated Section 8(a)(3) unless the

employer rebuts the Regional Director’s showing by demonstrating

that it would have disciplined or discharged the affected

employees “in any event because of unprotected conduct.” 

Champion Parts Rebuilders, 717 F.2d at 849 n.6. 

a. The Regional Director Had Reasonable Cause to
Believe that Somerset Valley Violated Section
8(a)(3) by Disciplining and Discharging
Napolitano, Wells, and Claudio

At the conclusion of the unfair labor practices proceeding,

the ALJ concluded, inter alia, that Somerset Valley unlawfully

disciplined and discharged Napolitano, Wells, and Claudio.  (ALJ

Decision at 43-47, 48-49.)  Based upon the findings of fact

recited in Sections IV(C)-(E), VI(B)(1)-(3), VI(C)(3), VII,

VIII(A)-(C), VIII(F), and XIII(B)(1)-(3) of this Memorandum

Opinion, the Court similarly finds that the Regional Director had

reasonable cause to believe that Somerset Valley unlawfully

disciplined and discharged those employees.  The Regional

Director met his burden by demonstrating that: (1) Napolitano,
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Wells, and Claudio participated in protected Union activity; 

(2) Somerset Valley knew of such activity; and (3) Somerset

Valley disciplined and discharged Napolitano and Wells because of

such activity.  See Aldworth Co., 128 F.Supp.2d at 283.  

First, the Regional Director demonstrated that Napolitano, 

Wells, and Claudio openly participated in protected Union

activity by supporting and campaigning on behalf of the Union. 

Napolitano and Claudio served as Union organizers and spoke

about, distributed literature for, and otherwise openly

campaigned for and supported the Union.  (ALJ Hearing Transcript

at 44-45, 51-54, 73-74, 293-95, 304-06, 312, 316, 486, 501, 

821-22, 926-27, 1189-90.)  During the Union organization process,

Napolitano and Claudio regularly spoke to and updated Southgate

on the Union’s progress.  (Id. at 273, 279-80, 331-32.)

Furthermore, Napolitano, Wells, and Claudio appeared in Union

literature and marketing materials, such as the Talking Heads

Piece and the YouTube Video.  (GC Ex. 10 (featuring Napolitano

and Wells); GC Ex. 11 (featuring Claudio and Wells).)

Second, the Regional Director demonstrated that Somerset

Valley knew that these employees supported and acted on behalf 

of the Union.  After receiving notice of the petition for a

union, Somerset Valley managers, including Southgate and Illis,

met and attempted to identify Union supporters.  (ALJ Hearing

Transcript at 945-52.)  During these meetings, managers reviewed
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Union materials, such as the Talking Heads Piece, that featured,

among others, Napolitano Wells, and Claudio.  (Id. at 945-52,

3099-101.)

Finally, the Regional Director made a prima facie showing of

violations of Section 8(a)(3) by demonstrating that Somerset

Valley disciplined and thereafter discharged Napolitano, Wells,

and Claudio based on Union animus.  Such showing finds support in

the timing of the disciplines and discharges meted out to each of

these three employees.  

Before the September 2, 2010 election, Napolitano, Wells,

and Claudio received minimal discipline; Napolitano received a

January 2010 warning, Wells received two disciplines relating to

her former CNA responsibilities, and Claudio did not receive any

pre-election discipline.  (Id. at 36-37, 44-45.)   After the31

election, however, Somerset Valley quickly and repeatedly

disciplined Napolitano, Wells, and Claudio for behavior that it

had previously tolerated.  (See id. at 37-42, 50-51, 52-59.)

Napolitano and Claudio, for example, received discipline for time

and attendance issues dating back to January 1, 2010; all three

employees received discipline for performance issues that were

not discussed or remedied before the election.  (Id.)

 Although Somerset Valley produced unsigned notices of31

verbal warnings, purportedly issued to Napolitano and Claudio in
June of 2010, Napolitano and Claudio denied receiving and
Somerset Valley failed to otherwise demonstrate that it issued
such discipline.  (See GC Ex. 34; GC Ex. 35.)
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Somerset Valley also quickly discharged each of these

employees.  It terminated Napolitano’s employment within two

weeks of the election, terminated Wells’s employment within three

weeks of the election, and suspended Claudio approximately four

weeks after the election.  (Id. at 43, 51, 59.)  Somerset Valley

thereafter terminated Claudio’s employment.  (Id. at 59.)

Somerset Valley contends that it issued performance-related

discipline to and discharged Napolitano, Wells, and Claudio in

accordance with set policies and procedures.  With respect to the

this discipline, however, Somerset Valley failed to produce

evidence demonstrating that it issued discipline to similarly

situated employees during the weeks immediately following the

Union election.  (See, e.g., id. at 138-40, 142, 2380-81

(demonstrating that nurses who either improperly administered

medication or improperly documented administration of medication

were not disciplined for such errors).)  As such, Somerset Valley

failed to overcome the Regional Director’s prima facie showing.32

Based on the foregoing, the Court thus concludes that the

Regional Director expressed substantial and non-frivolous legal

theories demonstrating that Somerset Valley violated Section

 Somerset Valley did, however, produce evidence32

demonstrating that it disciplined several employees for tardiness
and absenteeism, including employees who did not openly support
the Union.  Accordingly, we conclude that Somerset Valley
overcame the Regional Director’s prima facie showing with respect
to the time and attendance disciplines meted out to Napolitano
and Claudio.
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8(a)(3).  Because the Regional Director’s theories find support

in the record, the Court concludes that the Regional Director had

reasonable cause to believe that Somerset Valley violated Section

8(a)(3) by issuing several performance-related disciplines to and

thereafter discharging Napolitano, Wells, and Claudio.

b. The Regional Director Lacked Reasonable Cause
to Believe that Somerset Valley Violated
Section 8(a)(3) by Disciplining and
Discharging Jacques

At the conclusion of the unfair labor practices hearing, the

ALJ also concluded that Somerset Valley unlawfully disciplined

and discharged Jacques.  (ALJ Decision at 47-48.)  Upon review of

the record, and relying upon the findings of fact detailed in

Sections IV(C)-(E), VI(B)(1)-(3), VI(C)(3), VII, VIII(A),

VIII(D), VIII(F), and XIII(B)(4) of this Memorandum Opinion,

however, the Court concludes that: (1) the Regional Director made

a prima facie showing that Somerset Valley violated Section

8(a)(3) by disciplining and discharging Jacques; but (2) Somerset

Valley overcame the Regional Director’s prima facie showing.33

The Regional Director demonstrated that Jacques, like

Napolitano, openly participated in protected Union activity by

 The Court notes that the ALJ’s decision in the underlying33

unfair labor practices hearing is persuasive but not binding
authority.  See, e.g., Chester, 666 F.3d at 91.  This Court may
thus reach a different conclusion in its “reasonable cause”
analysis than the ALJ reached on the merits of the unfair labor
practices proceeding.
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openly supporting and campaigning on behalf of the Union.  (ALJ

Hearing Transcript at 44-45, 51-54, 73-74, 293-95, 304-06, 312,

316, 486, 501, 821-22, 927-27, 1189-90.)  Jacques served as a

Union organizer and spoke about, distributed literature for, and

otherwise openly campaigned for and supported the Union.  (Id.)

Furthermore, like Napolitano, Wells, and Claudio, Jacques

appeared in Union literature and marketing materials, such as the

Talking Heads Piece and the YouTube video, which was filmed at

Jacques’s home.  (GC Ex. 10; GC Ex. 11; ALJ Hearing Transcript at

505-509; SH Transcript at 31-32.)

The Regional Director further demonstrated that Somerset

Valley knew that Jacques supported and acted on behalf of the

Union.  Managers, working to identify Union supporters, reviewed

the Talking Heads Piece and YouTube video; they thus knew of

Jacques’s Union support.  (ALJ Hearing Transcript at 945-52,

3099-101.)  Further, Jacques identified herself as a Union

supporter by working as an observer for the Union at the

September 2, 2010 union election.  (See id. at 345, 2951, 3105.)  

Finally, the Regional Director made a prima facie showing

that Somerset Valley violated Section 8(a)(3) by demonstrating

through circumstantial evidence that Somerset Valley disciplined

and thereafter discharged Jacques based on Union animus.  Before

the union election, Jacques, who worked at Somerset Valley for
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over eleven years, received few disciplines.   (Id. at 60-61.) 34

After the election, between September of 2010 until February of

2011, she received several disciplines relating to her job

performance.  (Id. at 62-67.)

We have determined based on the record, however, that

Somerset Valley nevertheless would have disciplined and

discharged Jacques “in any event because of unprotected conduct.” 

See Champion Parts Rebuilders, 717 F.2d at 849 n.6.  Our

determination rests on two conclusions.

First, we note that the timing of Jacques’s discipline and

discharge, relative to the Union election, differs from that

received by Napolitano, Wells, and Claudio.  In the preceding

section of this Memorandum Opinion, we noted that the timing of

the disciplines issued to and discharge of Napolitano, Wells, and

Claudio supported the Regional Director’s prima facie showing

that Somerset Valley violated Section 8(a)(3); such timing gave

rise to an inference of unlawful discrimination premised on Union

animus.  By contrast, the timing of the discipline meted out to

and discharge of Jacques does not support the same inference.

 The Court acknowledges that Jacques received a “final34

written warning” in January of 2010 for failing to assess a
patient’s pain upon admission.  The Court notes, however, that
such discipline was not treated as a final written warning
because the next discipline issued after the “final written
warning” did not result in Jacques’s termination.  (See ALJ
Hearing Transcript at 2579-80.)  
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Jacques, unlike the other employees at issue, did not

immediately receive several performance-related disciplines and

termination following the union election.  Instead, she received

such discipline over a six-month period.  (See id. (demonstrating

that Jacques received performance-related discipline twice in

September of 2010, once in November of 2010, and once in February

of 2011).)  Such disciplines resulted in the eventual termination

of her employment.  (See id. at 67.)  As such, the mere fact that

Jacques received greater discipline after the election than she

had before does not support the conclusion that Somerset Valley

violated Section 8(a)(3).

Second, we find that Somerset Valley disciplined and

discharged Jacques in accordance with set practices and

procedures, as demonstrated by the similar discipline meted out

to and discharge of similarly situated nursing employees who did

not support the Union.  Somerset Valley took steps to discharge

several employees with long disciplinary histories, including

Jacques, Dande, and Bockarie.  (Id. at 2957-58, 3144-46.)   The35

record demonstrates that Dande appeared in some of the Union

literature but, otherwise, did not openly participate in or

support the Union; Bockarie, by comparison, joined Somerset

Valley after the September 2, 2010 election and demonstrated no

 Somerset Valley did not actually discharge Dande because35

she resigned before Somerset Valley could terminate her
employment.
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support for or affiliation with the Union.  (See GC Ex. 10; ALJ

Hearing Transcript at 3160-65.)  Accordingly, we have concluded

that Somerset Valley would have terminated Jacques’s employment

even in the absence of her protected Union activity.

c. The Regional Director Had Reasonable Cause to
Believe that Somerset Valley Violated Section
8(a)(3) by Reducing the Hours Worked by
Certain Per Diem Employees

At the conclusion of the unfair labor practices hearing, the

ALJ concluded that Somerset Valley unlawfully reduced the hours

formerly held and worked by Somerset Valley per diem employees 

Stubbs, Rodriguez, Aguilar, Joseph, and Onyeike.  (ALJ Decision

at 50.)  Upon review of the record, and relying upon the findings

of fact detailed in Sections IX and X of this Memorandum Opinion,

the Court concludes that the Regional Director made a prima facie

showing that Somerset Valley violated Section 8(a)(3) by reducing

the hours formerly held and worked by Stubbs, Rodriguez, Aguilar,

Joseph, and Onyeike.

As detailed above, Somerset Valley per diem employees,

including but not limited to Stubbs, Rodriguez, Aguilar, Joseph,

and Onyeike, regularly worked set schedules before the September

2, 2010 union election.  Wells scheduled such employees as though

they part-time employees instead of “as-needed” or “fill-in”

personnel.  (Id. at 957, 1410, 2885.)  After the election,

however, Somerset Valley stripped Stubbs, Rodriguez, Aguilar,

Joseph, and Onyeike -- per diem employees who openly supported
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the Union -- of all hours; none of these employees thereafter

worked either on a regular, scheduled basis or on an as-needed

basis.  The record contains evidence demonstrating that Somerset

Valley intentionally stopped scheduling these employees in order

to dilute the Somerset Valley workforce’s support for the Union. 

(Id. at 958-59.)

Based on the foregoing, the Court accordingly concludes the

Regional Director expressed a substantial and non-frivolous legal

theory tending to show that Somerset Valley violated Section

8(a)(3) by reducing the hours held and worked by the above-

mentioned per diem employees.  Because the Regional Director’s

theory finds support in the record, the Court concludes that the

Regional Director had reasonable cause to believe that Somerset

Valley so violated Section 8(a)(3).

B. Just & Proper Analysis

The Regional Director has requested several forms of

injunctive relief, including, inter alia, reinstatement of

Napolitano, Wells, Claudio, and Jacques, and restoration of the

hours formerly worked by per diem employees Stubbs, Rodriguez,

Aguilar, Joseph, and Onyeike.  (Am. Petition at 4-7.)  The Court

now examines each requested remedy to determine whether ordering

those remedies would be “just and proper”.

1. Remedies Relating to Napolitano and Claudio

The Regional Director asks the Court to reinstate Napolitano

and Claudio based on the public interest in safeguarding the
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collective bargaining process.  He has also asked the Court to

rescind and remove discipline from their respective employee

files.  We note that by terminating Napolitano and Claudio, vocal

Union supporters who openly solicited union representation and

otherwise supported and campaigned on behalf of the Union,

Somerset Valley thwarted the objectives and goals of the Act. 

See Aldworth, 124 F.Supp.2d at 293-94.  Indeed, “[g]ranting

reinstatement of discharged employees under 10(j) relief [may]

also [be] just and proper.  Reinstatement will demonstrate that

the reprisals against pro-union employees were unlawful and will

send the message that anti-union discrimination will not be

tolerated.”  Id. at 294.  “Furthermore, reinstatement will allow

unlawfully terminated employees to again become part of the

bargaining process.  We find that the discharge of those active

and open union supporters undoubtedly had an adverse impact upon

employee interest in unionization, and” the Court recognizes that

public interest served by “swiftly and surely” countering this

impact.  See id. 

The public interest in safeguarding the collective

bargaining process would be even more greatly served by

reinstating Napolitano and Claudio because they were not merely

Union supporters; they were Union leaders.  Napolitano and

Claudio were two of the three channels for information from the

Union.  Without their presence at Somerset Valley, the Union
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lacks effective distribution channels for information about

meetings and issues affecting the Somerset Valley workforce. 

(See ALJ Hearing Transcript at 99-106; SH Transcript at 14-15,

49-52, 56-75, 110-12, 171-208.) 

The public interest in protecting the bargaining process is,

however, only one of the interests that this Court must consider. 

Because “just and proper” analysis subsumes the three equitable

prongs examined in traditional injunctive relief proceedings, as

detailed above, the Court must also examine the effect that such

relief will have on Somerset Valley’s interests, specifically, on

Somerset Valley’s ongoing ability to provide adequate care for

its patients.  See Chester, 666 F.3d at 99-100; see also N.L.R.B.

v. Health Care & Retirement Corp. of Am., 511 U.S. 571, 577

(1994) (“Patient care is the business of a nursing home, and it

follows that attending to the needs of the nursing home patients,

who are the employer’s customers, is in the interest of the

employer.”).   36

 The Court is mindful, too, that nursing homes “are not36

factories or mines or assembly plants.”  N.L.R.B. v. Baptist
Hosp., Inc., 442 U.S. 773, 783 n.12 (1979).  Instead, they are
facilities “where human ailments are treated, where patients and
relatives alike often are under emotional strain and worry, where
pleasing and comforting patients are principal facets of the
day's activity, and where the patient and his family-irrespective
of whether that patient and that family are labor or management
oriented-need a restful, uncluttered, relaxing, and helpful
atmosphere, rather than one remindful of the tensions of the
marketplace in addition to the tensions of the sick bed.”  Id.
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The Court agrees with Somerset Valley’s expert witnesses,

Bell and Isele, inasmuch as each testified that Napolitano and

Claudio set forth a record of “sloppy nursing care”, including

documentation errors and medication administration errors.  (See

SH Transcript 2 at 74, 125, 140; SH Transcript 3 at 17-18, 51,

77-78, 106; SH Transcript 8 at 23.)  The Court further agrees, as

first noted by Bell, that Claudio may pose a risk to Somerset

Valley’s residents.  (See SH Transcript 2 at 164.)  Claudio has

demonstrated repeatedly demonstrated contempt and disregard for

authority, both within Somerset Valley’s walls and in the course

of litigation.  (Claudio Aff. at ¶ 14 (demonstrating that

Claudio, when questioned by her supervisor, Illis, “ignored

her”); Claudio Dep. at 64-65, 69-70 (same)).37

The Court, however, cannot, based on the record, conclude

that either Napolitano or Claudio present a serious and immediate

threat to patient care.  Neither Napolitano nor Claudio has a

lengthy disciplinary history of medical errors.  (See, e.g., SH

Transcript 2 at 74, 125-26; SH Transcript 3 at 140.)  Further, as

discussed in the last section of this Memorandum Opinion, each

was disciplined and terminated immediately after the union

election. 

 The Court also notes that Claudio, throughout her37

deposition, acted belligerently and demonstrated a similar
disregard for authority.  (See Claudio Aff. at 27 (“This is
ridiculous.”, 28 (“I’m not an idiot.  I’m very intelligent.  We
can argue.”), 66-67, 68 (“This is, like, you’re kidding me.”),
104-06, 112 (“I don’t care if you want your questions
answered.”).)
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The Court thus concludes, insofar as the Regional Director

has asked the Court to reinstate the employment of Napolitano and

Claudio, that the public interest in safeguarding the collective

bargaining process outweighs the potential harm to the employer.  

The Court will thus issue an order temporarily reinstating

Napolitano and Claudio.  

The Court will not direct Somerset Valley to rescind or

otherwise remove discipline from Napolitano’s and Claudio’s

respective employee files.  The Regional Director has not

demonstrated that such relief is proper in the context of a

Section 10(j) proceeding and, indeed, the Court believes that

such a request for such relief, if proper, should have been made

before the ALJ in the underlying unfair labor practices

proceeding.

2. Remedies Relating to Wells

The Regional Director also asks the Court to reinstate

Wells, and to rescind and remove the discipline issued to Wells,

as described above, from her employee record.  In weighing the

equities invoked by the Regional Director’s request, however, the

Court has determined that the reinstatement of Wells’s employment

would not be just and proper.  This determination rests on two

conclusions.

First, the public interest in safeguarding the bargaining

process would not be significantly furthered by the reinstatement
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of Wells’s employment.  Wells was not a bargaining unit employee;

she is not part of the group referenced in this Memorandum

Opinion as the Somerset Valley workforce.  (ALJ Hearing Testimony

at 1196; see also dkt. entry no. 26-7, Wells Aff. at ¶ 7.)  As

such, her “reinstatement [would not] allow [an] unlawfully

terminated employee[] to again become part of the bargaining

process.”  Cf. Aldworth, 124 F.Supp.2d at 293-94.  Further,

unlike Napolitano and Claudio, Wells did not hold herself out as

the voice of the Union; she did not act on behalf of the Union,

for example, by answering employees’ questions or distributing

authorization cards.  Her reinstatement accordingly would have

less comparative impact on the Somerset Valley workforce’s trust

in the reliability and/or sanctity of the bargaining process.

Second, the potential effect on Somerset Valley, i.e., on

Somerset Valley’s ability to provide adequate patient care, would

be negatively impacted by Well’s reinstatement.  The only experts

to opine on the effects of her reinstatement, Bells and Isele,

concluded that Wells repeatedly created confusion amongst the

Somerset Valley staff and administration about staff schedules

and assignments, thus creating the risks of absenteeism,

inadequate care, and patient harm.  (See SH Transcript 2 at 

126-29, 135; SH Transcript 3 at 18-19, 97-102, 107-09.)  Isele,

in fact, described the scheduling risks associated with

reinstating Wells’s employment as “the single most frequent cause
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of abuse and neglect in long-term care facilities.”  (SH

Transcript 3 at 99.) 

Thus, after considering and weighing the equities invoked 

by the Regional Director’s request, the Court concludes that: 

(1) the public interest in safeguarding the collective bargaining

process, inasmuch as it is invoked by the Regional Director’s

request to reinstatement Wells’s employment, is small; (2) the

potential harms created by such reinstatement are great; and 

(3) the weighing of equities in this matter thus weighs against

the temporary reinstatement of Wells’s employment.  The Court

will thus not order Somerset Valley to reinstate Wells’s

employment during the pendency of the underlying administrative

proceedings or appeals therefrom.

3. Remedies Relating to Jacques

The Regional Director also asks the Court to reinstate

Jacques, and to rescind and remove the discipline issued to her,

as described above, from her employee record.  In weighing the

equities invoked by the Regional Director’s request, however, the

Court has determined that the reinstatement of Jacques’s

employment would not be just and proper.   Although the Court38

 Because the Court earlier concluded that the Regional38

Director lacked reasonable cause to believe that Somerset Valley
violated Section 8(a)(3) by disciplining and discharging Jacques,
we need not reach this, the second step in Section 10(j)
analysis.  We nonetheless include this analysis to demonstrate
that Jacques, even upon a finding that the Regional Director had
reasonable cause to believe that Somerset Valley violated Section
8(a)(3) by disciplining and discharging Jacques, should not be
offered interim reinstatement.
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reaches the same conclusion with respect to Jacques’s employment

that it reached with respect to Wells’s employment, the Court

reaches that conclusion for very different reasons.

The public interest in safeguarding the collective

bargaining process would be served, albeit only incrementally, by

reinstating Jacques.  Jacques, like Napolitano and Claudio, was a

member of the Somerset Valley workforce and a Union leader. 

Thus, the reinstatement of her employment would tend to

“demonstrate that the reprisals against pro-union employees were

unlawful and will send the message that anti-union discrimination

will not be tolerated.”  Aldworth, 124 F.Supp.2d at 294.  Such

demonstration, however, would only be incremental because the

crux of that message would already be served by the reinstatement

of Napolitano’s and Claudio’s employment.  While reinstating the 

third of three Union leaders would may reinforce “the message

that anti-union discrimination will not be tolerated”, such

reinstatement carries less weight than the original message.

By contrast, the potential impact on Somerset Valley of

reinstating Jacques’s employment weighs heavily in the Court’s

calculus.  The Court agrees with Isele that reinstating Jacques’s

employment would be “absolutely contrary to the public interest”,

i.e., to the interest served by Somerset Valley’s continuous

provision of adequate patient care, because “to use a

colloquialism, ‘she just doesn’t get it.’”  (SH Transcript 3 at
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95-96.)  Both before and after the union election, Jacques

created the risk for patient harm by, inter alia, failing to

document incident reports and failing to properly transcribe (or,

simply, to transcribe) a doctor’s order for patient medication. 

(ALJ Hearing Transcript at 567-71, 573-75; GC Ex. 46.) 

Furthermore, in at least one instance, Jacques’s actions led to

actual and very severe patient harm.  (See Resp. Ex. 10; ALJ

Hearing Transcript at 597; SH Transcript at 214-15; SH Transcript

2 at 9.)  

The Court, as shown by the decision to reinstate

Napolitano’s and Claudio’s employment, does not look favorably

upon discrimination based on Union support or activity.  The

Court also, however, recognizes the public interest in protecting

the health, safety, and welfare of patients entrusted to Somerset

Valley’s care.  In light of the many errors that Jacques

committed while employed at Somerset Valley, the ongoing risk of

patient harm that she created, and, as noted by Bell and Isele,

the risk that she would continue to create risk of such harm, the

Court finds that the impact that reinstating Jacques’s employment

would have on Somerset Valley and on its patients far outweighs

the incremental public interest served by further safeguarding

the collective bargaining process.  
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4. Remedies Related to the Per Diem Employees

The Regional Director finally asks the Court to restore the

hours worked by per diem employees Stubbs, Rodriguez, Aguilar,

Joseph, and Onyeike.

The Court notes that the district court’s function in a

Section 10(j) proceeding is to preserve “the Board’s ultimate

remedial power”.  Chester, 666 F.3d at 99; see also Kobell v.

Suburban Lines, Inc., 731 F.2d 1076, 1091 n.26 (3d Cir. 1984.) 

Indeed, we cognize that Section 10(j) should be reserved for 

“extraordinary cases” and is “not intended to undermine the

normal processes of labor law adjudication: administrative

resolution by the NLRB followed, if necessary, by enforcement in

the courts of appeals.”  Kobell, 731 F.2d at 1091 n.26.  We thus

focus not on the egregiousness of the unfair labor practices at

issue but, instead, on the likelihood of ultimate remedial

success.  See id.  Where, as here, the Regional Director seeks

greater relief than that issued by the Board -- here, the

Regional Director seeks to restore hours worked by the

aforementioned per diem employees, whereas the ALJ merely

recommended that those employees receive compensation for lost

hours -- the Court would not, in ordering such relief, act to

preserve the Board’s remedial powers.  This Court, accordingly,

will not order any injunctive relief relating to per diem

employment, either retroactive or prospective, and leaves the
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final adjudication of those issues to the pending administrative

appeal of the ALJ Decision.

The Court moreover notes that restoration of the established

work schedules previously held by the per diem employees at issue

would be inappropriate at this juncture.  These employees --

Stubbs, Rodriguez, Aguilar, Joseph, and Onyeike -- were

classified by Somerset Valley as per diem employees.  The

Regional Director has not challenged that classification.  As per

diem employees, these employees were not entitled to hold

established, “regular” work schedules; instead, Somerset Valley

should have scheduled these employees only on an as-needed basis. 

(See ALJ Hearing Transcript at 1405-07, 2885.)  The Court would

thus not, under any circumstances, have ordered restoration of

the schedules previously held by these employees. 

CONCLUSION

The Court, for the reasons set forth above, will grant the

Amended Petition in part and deny it in part.  The Court will

issue an appropriate order. 

   s/ Mary L. Cooper        
MARY L. COOPER
United States District Judge

Dated: April 16, 2012
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TRENTON, NEW JERSEY  WEDNESDAY, NOVEMBER 30, 2011  10:23 A.M.1

(Call to order of the Court)2

MULTIPLE SPEAKERS:  Good morning, Your Honor.3

THE COURT:  I’ll take your appearances in this4

pending matter, Lightner versus the Nursing Home.5

MR. SILVERSTEIN:  For the petitioner, Michael6

Silverstein.7

MR. SANTIAGO:  Saulo Santiago.8

MS. DICHNER:  Ellen Dichner for amicus.9

MR. MASSEY:  William Massey for amicus.10

MS. ALITO:  Rosemary Alito, K+L Gates for the11

defendant.12

MR. BARBATSULY:  George Barbatsuly, also from K+L13

Gates.14

MR. KIESEWETTER:  Jay Kiesewetter, Kiesewetter Wise,15

for the respondent.16

MR. LIKENS:  Steve Likens, Kiesewetter Wise, for the17

respondent.18

THE COURT:  So, all four at defense counsel table are19

for the respondent.20

MS. ALITO:  That’s correct, Judge.21

THE COURT:  All right.  Thank you.  Be seated,22

everyone.23

We have scheduled this as a two-day evidentiary24

hearing.  Will you tell me collectively what you propose to25
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present?1

MR. SILVERSTEIN:  For petitioner, we propose to2

present two witnesses in our direct case, and one rebuttal3

witness.4

THE COURT:  Who would that be, Mr. Silverstein?5

MR. SILVERSTEIN:  For the direct case, the witness is6

Brian Walsh.  And the second witness is Jillian Jacques, J-A-C-7

Q-U-E-S.  And the rebuttal witness is Kathleen Martin.8

THE COURT:  Thank you.  9

MS. ALITO:  And we will be presenting four witnesses: 10

John Kokorus, Elizabeth Hoffman, William Isele, I-S-E-L-E, and11

Beth Bell.12

THE COURT:  Could you spell Mr. Kokorus for the13

record?14

MS. ALITO:  K-O-K-O-R-U-S.15

THE COURT:  And Ms. Hoffman has two F’s --16

MS. ALITO:  Yes.17

THE COURT:  -- H-O-F-F-M-A-N.18

MS. ALITO:  That’s correct.19

THE COURT:  Okay.  Can we just take the witnesses in20

the order that you’ve described?21

MR. SILVERSTEIN:  Yes.22

MS. ALITO:  Judge, I’d like to know from the23

Government, if I could, I had requested this earlier -- they’ve24

declined to provide it -- an estimated length of their case so25
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I can determine whether I need witnesses here this afternoon.1

THE COURT:  Fine.2

MR. SILVERSTEIN:  Your Honor, I’d say that the3

estimated length is probably about an hour, hour and a half on4

direct with Mr. Walsh.  And I would estimate between a half an5

hour to an hour with Ms. Jacques.6

THE COURT:  So, we will get to your witnesses today.7

MS. ALITO:  Thank you, Judge.8

THE COURT:  Probably not until after lunch.9

MS. ALITO:  Thank you.  10

THE COURT:  And I will get to the pending motion for11

partial restriction of Ms. Martin’s testimony.  We’ll address12

that in due course.13

MS. ALITO:  Thank you, Judge.  We weren’t aware until14

this moment that Ms. Martin was only going to be called as a15

rebuttal witness.  So, that does change things.16

THE COURT:  We’ll see.  Okay.  Do you have exhibits17

that you plan to use?18

MR. SILVERSTEIN:  Yes, Your Honor.19

THE COURT:  Have you supplied your adversary and the20

bench with a set?21

MR. SILVERSTEIN:  I have them all marked, and ready22

to go.  I have not provided the bench with them as of yet.23

THE COURT:  Could you do that now?24

MR. SILVERSTEIN:  Absolutely.25
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THE COURT:  For Mr. Walsh, the first witness.1

(Pause)2

THE COURT:  Counsel, while you’re performing that3

ministerial task, let me just suggest to you that when we do4

get to experts, either side, the first thing you might do with5

the expert is ask your expert whether everything in their6

expert report is something that they wish to state is their7

testimony here, or whether there’s anything that they would8

eliminate or change based upon discovery and current view. 9

That way we won’t have to have them testify chapter and verse10

to their report, but we’ll know that they’ve adopted it as part11

of their direct testimony to whatever degree they are.  Could12

you try that?13

MR. SILVERSTEIN:  Yes, Your Honor.14

THE COURT:  You’ll do that during the breaks, we15

don’t need to worry about it now.16

I would add that I’m not sure that the original Bell17

and Isele expert reports have been filed on the docket.  I18

certainly don’t have a copy of those two reports.19

(Pause)20

THE COURT:  Counsel, to the degree that you can21

stipulate to the admission of exhibits in evidence, it will22

move us along, as well, both sides.23

(Pause)24

THE COURT:  Ready to proceed?25
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MR. SILVERSTEIN:  Yes.1

THE COURT:  Fine.  You may call your first witness.2

MR. SILVERSTEIN:  Petitioner calls Brian Walsh.3

BRIAN WALSH, PLAINTIFF’S WITNESS, SWORN4

DIRECT EXAMINATION5

COURTROOM DEPUTY:  Please state and spell your full6

name for the record.7

THE WITNESS:  My name is Brian Walsh, B-R-I-A-N W-A-8

L-S-H.9

BY MR. SILVERSTEIN:10

Q Mr. Walsh, good morning.  For whom do you work?11

A 1199 SEIU United Healthcare Workers East, New Jersey12

Region.13

Q What do you do for 1199?14

A I’m an organizer.15

Q How long have you been an organizer for this union?16

A About four years.17

Q Are you familiar with Somerset Valley?18

A Yes, I am.19

Q How are you familiar with this company?20

A It’s a nursing home, but I organized in 2010.21

Q What role did you play in your organizing campaign?22

A I was the organizer.23

Q What does that entail?24

A As an organizer?25
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Q Right.  1

A I work with people inside healthcare facilities and I help2

them form unions.3

Q How did you first find out about Somerset Valley?4

A There was a message on my answering machine from Sheena5

Claudio and she said that she wanted to meet with me, that she6

was interested in forming a union.7

Q What did you do, if anything, to follow-up on that8

answering machine?9

A I returned the phone call.10

Q Did you meet with her?11

A Yes.12

Q Where did you meet with her?13

A McDonald’s on Route 22 in Bound Brook.14

Q Was there anybody else present at this meeting?15

A Yes. 16

Q Who else?17

A Shannon Napolitano.18

Q What did you say to the -- Ms. Claudio, do you know where19

she works?20

A Somerset Valley.21

Q And at the time, Ms. Napolitano, where did she work?22

A Somerset Valley.23

Q What did you say to these two employees at this meeting?24

A It was a general discussion.  You know, I introduced25
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myself, I’ve never met them before in person.  And I was1

talking to them about what kind of improvements they wanted to2

see made inside the facility.  And explained the process of3

forming a union.  And I told them, you know, I’d want to meet4

with them again and --5

Q Can you approximate when this first meeting took place6

with Ms. Claudio and Ms. Napolitano?7

A Probably like mid-June.8

Q Of what year?9

A 2010.10

Q Did you meet with them again?11

A Yes, I did.12

Q How long after the first meeting?13

A It was about a week later.14

Q Where did this meeting take place?15

A The same McDonald’s on Route 22 in Bound Brook.16

Q Who was present at this meeting?17

A This meeting was attended by Shannon Napolitano, Sheena18

Claudio, Jillian Jacques, Avian Jarbo and --19

THE COURT:  Sir, could you possibly spell that -- the20

next -- the last name you just mentioned?21

THE WITNESS:  J-A-R-B-O.22

BY MR. SILVERSTEIN: 23

Q How do you spell Avian’s first name, Mr. Walsh?24

A A-V-I-A-N.25
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Q What’d you say to these employees at this meeting?1

A Excuse me?2

Q What did you say to these employees at this meeting?3

A It was -- it was very similar to the first one.  I, you4

know, once again, asked them about what improvements they5

wanted to see made inside the facility.  I introduced myself6

and the process of forming a union.  And I told them that we7

need to, you know, build up an organizing committee, get a list8

of names of everybody that works there, and the whole process9

of forming the union.10

Q Did you eventually form an organizing committee?11

A Yes, I did.12

Q Who was on that committee?13

A Jillian Jacques, Shannon Napolitano, and Sheena Claudio;14

they were the leaders of the campaign.15

Q What are authorization cards, Mr. Walsh?16

A Authorization cards are cards that are used to file for an17

election at the Labor Board.18

Q What, if anything, did you ask the leaders of the campaign19

that you just identified to do with the authorization cards?20

A Talk to their coworkers and explain to them the process of21

forming a union, and have them sign the authorization cards.22

Q Who did -- where did the employees get authorization cards23

from?24

A I gave them to them.25
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Q And who did you give them to?1

A Jillian Jacques, Sheena Claudio, Shannon Napolitano.2

Q Did you receive cards back from employees?3

A Yes, I did.4

Q Who did you receive them back from?5

A Who gave me the cards in return?6

Q Who physically gave them back to you?7

A Okay.  Sheena Claudio, Shannon Napolitano, and Jillian8

Jacques.9

Q Did the union eventually file a petition with the Labor10

Board?11

A Yes, we did.12

Q Can you approximate when that petition was filed first?13

A July 22nd, 2010.14

Q Was an election scheduled?15

A Yes, it was.16

THE COURT:  Would you, just for the record, describe17

what this petition is?18

THE WITNESS:  The authorization cards, they’re --19

it’s a card that has information on it: first name, last name,20

date of hire, department, shift, best time to reach you, home21

phone, cell phone, signature, date.  And on the top of the22

card, there’s writing that says, “I authorize 1199 SEIU to be23

the sole” -- I don’t know the exact words.24

BY MR. SILVERSTEIN:25
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Q Mr. Walsh, are you describing the card or the petition?1

A The card.2

Q Okay.3

MR. SILVERSTEIN:  Your Honor, you wanted a little4

description of the petition.5

BY MR. SILVERSTEIN:6

Q Mr. Walsh, where does a party get the petition from?7

A The Labor Board. 8

Q Okay.  Is it --9

THE COURT:  The NLRB?10

MR. SILVERSTEIN:  Yes.11

THE WITNESS:  Yes.12

BY MR. SILVERSTEIN:13

Q What’s on the petition?14

A The petition is who --15

THE COURT:  Just very short.16

MR. SILVERSTEIN:  Okay.17

THE COURT:  I just want to know what is this?18

MR. SILVERSTEIN:  What’s the purpose?  Yeah.19

THE COURT:  He’s referring to filing a petition with20

the Board.21

BY MR. SILVERSTEIN:22

Q What’s the purpose of the petition?23

A To have an election.24

Q Who conducts the election, Mr. Walsh?25
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A The Labor Board.  The National Labors Relation Board.1

Q And, again, when did that election take place at Somerset2

Valley?3

A September 2nd, 2010.4

Q So, between the time that -- in -- in whose name is the5

petition filed, just to clarify?6

A The petition is filed under the name of the union.  And7

when we filed the petition at the NLRB, it was Jillian Jacques,8

Shannon Napolitano, Sheena Claudio came to the Labor Board with9

me to file the petition.10

Q But just so the record is clear, who’s the actual party11

filing the petition?12

A 1199 SEIU United Healthcare Workers East, New Jersey13

Region.14

Q During this time that we’re talking about in the summer of15

2010, do you have access to the Somerset Valley yourself?16

A No, I did not.17

Q Why not?18

A When -- why didn’t we have access?19

Q Yeah.20

A Whenever we went there, they told us to leave.21

Q Are you an employee of Somerset Valley?22

A No, I’m not.23

Q Then how did you communicate information to employees24

about the union at Somerset Valley?25



Walsh - Direct 15

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A The organizing committee, the leaders of the campaign,1

Jillian Jacques, Sheena Claudio, Shannon Napolitano would talk2

to their coworkers inside the facility.3

Q Did the union hold meetings with employees in the summer4

of 2010?5

A Yes.6

Q Where were these meetings held?7

A Various locations.  We had the two meetings at McDonald’s8

that I previously mentioned.  We had two meetings at Sunset9

Diner.  We had a meeting at a worker’s house from Dietary10

Department, Susan Chilini.  We had --11

THE COURT:  Spell it.12

THE WITNESS:  C-H-I-L-L-I-N-I.13

A We had two meetings at Jillian Jacques’ house.  We had a14

couple meetings at the Office Bar and Grille.  We had a meeting15

at Paulina Sagrario’s house.16

THE COURT:  What’s that name?17

THE WITNESS:  Paulina Sagrario.18

MR. SILVERSTEIN:  Permission to approach, Your Honor.19

THE COURT:  Always.20

BY MR. SILVERSTEIN:21

Q Mr. Walsh, I’m handing you the document that’s been marked22

as Plaintiff Exhibit 1, if you could take a look at that.  The23

cover page on the very top says, “1199 SEIU United Healthcare24

Workers East.”  We talked about --25
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MR. SILVERSTEIN:  Correct, Your Honor.1

THE COURT:  P-1.  Okay.  Counsel, what procedure2

should we use for introducing exhibits?  The simplest one is if3

there’s a stipulation that the item can come into evidence, you4

simply say, “I offer P-1 in evidence.”  Your adversary says,5

“No objection.”  And I say, “P-1 in evidence.”  That way we6

make a record at the moment.7

If we need to have some kind of foundation, and some8

discussion, then you have to go through that process.9

MR. SILVERSTEIN:  Very well, Your Honor.10

THE COURT:  But don’t ask the witness about the11

document, anything beyond identification of it, until you’ve12

got it in evidence.13

The other side, of course, can voir dire about a14

document if we need to go through that process.15

P-1, any objection, Ms. Alito?16

MS. ALITO:  I’d like to hear the foundation for the17

document, Your Honor.18

THE COURT:  Go right ahead.19

BY MR. SILVERSTEIN:20

Q Mr. Walsh, do you recognize this document which is marked21

1 through -- 1A through O?22

A Yes.23

Q What are these documents?24

A These are some of the sign-in sheets we had from meetings.25
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Q When you say “some of the of the sign-in sheets we had1

from meetings,” what do you mean?2

A There’s a couple of meetings we didn’t have sign-in sheets3

for.4

Q Are these all of the sign-in sheets that the union had for5

the meetings that they held with Somerset employees?6

A Yes, this is all we had.7

Q And the first meeting which you have the sign-in sheet was8

where?9

A Sunset Diner on Route 22 in Bound Brook.10

Q And is that what’s reflected in P-1, Page A?11

A Yes.12

Q And if you’d turn to the last page of P-1, Letter O, can13

you tell me where this meeting is held?14

A This was at a Days Inn on Route 22 in Bridgewater.15

Q Was that before or after the election?16

A After the election.17

THE COURT:  Sir, this last page, it’s all18

handwritten, that’s fine.  It doesn’t indicate the location,19

but it does have a date on it, November 5, 2010.20

THE WITNESS:  Yes.21

THE COURT:  Is that right?22

THE WITNESS:  Yes, ma’am.23

THE COURT:  Okay.  But you’re recalling from memory24

that this particular meeting happened at that Days Inn25



Walsh - Direct 18

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

location?1

THE WITNESS:  Yes, ma’am.2

BY MR. SILVERSTEIN:3

Q Mr. Walsh, if you’d look at P-1A, the first page, the4

Sunset Diner meeting, does -- do you recall -- or can you tell5

us whether the names on this sign-in sheet reflects everybody6

you remember attending this meeting?7

A No, it does not.8

Q Why does it not?9

A There -- there’s some names of people that aren’t on here. 10

For instance, Sheena Claudio and Shannon Napolitano, they11

attended every meeting that we had, and their names are not on12

this sheet.13

Q Do you specifically recall them being in attendance at14

this July 8th meeting?15

A Yes, I do.16

Q Is there anybody else that you specifically recall being17

in attendance at this meeting, but not on the sign-in sheet?18

A Yes.19

Q Who else?20

A Grace Lopez.21

Q How do you remember that she was at this meeting?22

A Because Sheena Claudio brought her children, and so did23

Grace, and the kids were playing inside the diner.24

THE COURT:  How about Ms. Napolitano, I don’t see her25
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name on this list.1

THE WITNESS:  Yeah, she did not sign in, Your Honor.2

THE COURT:  She was present --3

THE WITNESS:  She was present.4

THE COURT:  -- at that meeting?5

THE WITNESS:  Yes, ma’am.6

BY MR. SILVERSTEIN:7

Q Anybody else that you recall that was at this meeting, but8

not on the sign-in sheets?9

A Yes.  Irene D’Ovidio was at the meeting, and also Maria10

Barrios.11

Q How do you recall that Maria Barrios was at this meeting?12

A Maria Barrios is Spanish-speaking, and she got out of work13

at 4 P.M., and at the diner, we sat at a table together, and I14

had to have her speak on the phone to one of my colleagues who15

speaks Spanish. 16

Q Does Maria Barrios work at Somerset Valley?17

A Yes, in the Housekeeping Department.18

Q Irene D’Ovidio, did she work at Somerset Valley?19

A Yes, she did.20

Q How do you recall that she was at this meeting?21

A She contacted me, and said she wanted to meet me at the22

diner when everybody else was gone.  Because at the time, she23

was an LPN and she wasn’t sure if she was going to get a24

promotion or not, and wanted to meet privately.25
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Q How many meetings or -- when we say meetings on a specific1

date, how many actual meetings took place on that date?2

A Two.3

Q Why two?4

A Because in nursing homes, you have set shifts, and we5

would always do it at 1:30 and 3:30 so that way all shifts6

would have an opportunity to attend the meeting.7

THE COURT:  Well, so -- Page P-1A is one of those two8

meetings, or a combination of both?9

THE WITNESS:  It’s one of the two meetings.10

THE COURT:  And you say that these were meetings at 111

o’clock and what time?12

THE WITNESS:  1:30 and 3:30.13

THE COURT:  So, this would be which meeting?14

THE WITNESS:  I believe this is the 1:30.15

THE COURT:  But you’re not sure.16

THE WITNESS:  I think it’s the 1:30 because Jillian17

was 3 to 11, and --18

THE COURT:  Jillian who?19

THE WITNESS:  Jillian Jacques, Number 6.20

THE COURT:  Oh.21

THE WITNESS:  But I mean she could have been off that22

day.  I think it --23

THE COURT:  I’m sorry, I didn’t follow that.  The24

shift business, I’m going to have to get used to.  You said Ms.25
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Jacques worked what shift?1

THE WITNESS:  3 to 11.2

THE COURT:  So, she would have been at the 1 o’clock3

-- 1:30 meeting --4

THE WITNESS:  The 1:30 meeting.5

THE COURT:  -- and then go to work.6

THE WITNESS:  Right.7

THE COURT:  And then the people at the 3:30 meeting8

would have come in at the end of their shift.9

THE WITNESS:  Right.10

THE COURT:  I see.11

THE WITNESS:  But also if somebody was off that day,12

they might -- if they worked 7 to 3, they still might come to13

the earlier meeting just because they’re off and it’s more14

convenient to come during their time off, if that makes sense.15

THE COURT:  Sure.  Okay.  Anything else questioning16

about the document?17

MR. SILVERSTEIN:  Yes. 18

BY MR. SILVERSTEIN:19

Q If you could take a look, Mr. Walsh, at what is marked as20

1G.21

A Okay.22

Q Do you see that page?  It says, “Care One Bound Brook” in23

handwriting, August 19th.24

A Yes, I do.25
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Q Do you recall where this meeting took place?1

A This was at Jillian Jacques’ house.2

Q Ms. Jacques on the sign-in sheet?3

A No, she’s not.4

Q Was she at this meeting?5

A Yes, she was.6

Q How do you recall that?7

A She was at every meeting at her house.8

MR. SILVERSTEIN:  Your Honor, we’d -- we’d offer the9

documents at this time.10

MS. ALITO:  Very brief voir dire, Your Honor.11

THE COURT:  Sure.  Actually -- are you going to12

object to these in evidence?13

MS. ALITO:  I don’t expect so, but I think there’s14

one issue with respect to the nature of the sign-in sheet.15

THE COURT:  You may inquire.16

VOIR DIRE17

BY MS. ALITO:18

Q Mr. Walsh, you testified that these are sign-in sheets for19

meetings.20

A Yes.21

Q And are all of the names that are written on here written22

by the individuals themselves?23

A No.24

Q Are some of those names written on by you?25
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A Yes.1

Q Can you identify which of the pages had names that were2

added by you?3

THE COURT:  You mean written by him?4

MS. ALITO:  Written -- written by him.5

A The -- I guess the one marked O, the last page.  The6

bottom three names, Sheena Claudio, Elfese Jilus, and Pearl7

Cooper.8

Q Those were written by you?9

A Yes.10

Q Were they written in at the time of the meeting, or at11

some later date?12

A The time of the meeting.13

Q Are there any other names on this exhibit that were14

written in by you?15

A Not that I know of.  16

Q And --17

A Not that I remember.18

Q Would you be able to recognize your handwriting?19

A Yes.20

Q And in glancing through, do you see any that appear to be21

your handwriting?22

A I’ll look one more time just to --23

THE COURT:  We will not hold you to it; she said24

“glance.”  But go ahead and see if you pick out anything.25
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(Pause)1

A Yeah, just the one page I was talking about, that’s it.2

Q Have any other notations, aside from the names, been added3

to the sign-in sheets by you after the time of the meeting?4

A No.5

MS. ALITO:  Thank you.  No further questions.  No6

objection to the exhibit.7

THE COURT:  Thank you.  P-1 in evidence.8

One questions:  Mr. Walsh, what was the purpose --9

rather than my guessing, let me ask you what the purpose or10

purposes was of having these sign-in sheets, even if they’re11

not necessarily complete?12

THE WITNESS:  It was just for my own personal records13

just so I could see who was coming to the meetings.14

THE COURT:  And you have phone numbers when you could15

get them, right? 16

THE WITNESS:  Yes, ma’am.17

THE COURT:  And their shift, and maybe what their job18

description is, right?19

THE WITNESS:  Yes, ma’am.20

THE COURT:  Getting to know people.21

THE WITNESS:  Exactly.22

THE COURT:  Okay.23

DIRECT EXAMINATION CONTINUED24

BY MR. SILVERSTEIN:25
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Q Building on that, Mr. Walsh, how did you obtain -- or how1

did you know employees’ phone numbers?2

A A couple ways I would learn peoples’ phone numbers:3

One would be the sign-in sheets where it’s listed;4

Also, if members signed a card.  There would be a5

spot on the card for a home phone and cell phone, and they6

would leave their phone number there.  7

And if they’re a noncard signer, the leaders of the8

campaign would ask people for their phone number and see if9

it’s okay for me to give them a call.10

Q Okay.  Can you specify -- when you say “the leaders of the11

campaign” -- who specifically had given you employees’ phone12

numbers?13

A Shannon Napolitano, Sheena Claudio, and Jillian Jacques.14

Q Okay.  What did you do to -- from the period that the15

petition was filed at the Labor Board on July 22nd to the16

period that the election was held on September 2nd, 2010, what17

did you do to assist the unionization campaign at Somerset18

Valley?19

A When -- when the leaders would give me cards, I would20

contact the card signers to find out, you know, just21

information about the employee, how long have they worked22

there, you know, are things getting better, are they getting23

worse, what kind of improvements do you want to see made.24

THE COURT:  What?  What kind of what?25
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THE WITNESS:  Improvements they would like to see1

made.2

A I would -- it would be in person, over the phone.  I would3

also work with the leaders on setting up meeting dates and4

times.5

Q When you say “in person,” what do you mean in terms of --6

how did you communicate in person with employees at Somerset7

Valley?8

A I would visit them at their homes, and also I would see9

them at meetings.10

Q How did you know where the employees lived?11

A Also a couple of ways:  If they signed a card, there was a12

line for their address.13

And also after we filed the petition for an election,14

the company -- we get an Excelsior list from the Labor Board15

that has all the employees that are eligible to vote; it has16

their names and their current address.17

THE COURT:  You used the term “Excelsior,” what does18

that mean?19

THE WITNESS:  It’s a list of everybody that is in the20

bargaining unit for the election.21

MR. SILVERSTEIN:  Your Honor --22

THE COURT:  Like an Excel spreadsheet?  What do you23

mean “Excelsior”?24

THE WITNESS:  It’s --25
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THE COURT:  It’s just a name?1

THE WITNESS:  It’s just a name.  It’s -- the2

information on it is last name, first name, and current3

address.4

THE COURT:  So, once the petition is filed, then the5

union is entitled to receive, through the Board, a list from6

the employer of all potentially eligible voters?7

THE WITNESS:  My understanding of the list is it’s8

not potential eligible voters, but eligible voters.  And then9

if people feel that they shouldn’t be on the list, when they10

vote, they -- we or the employer has the right to challenge11

their vote.12

THE COURT:  Okay.  But at any rate, the union13

receives a list that the union is entitled to.14

THE WITNESS:  Yes.15

THE COURT:  And it’s a list of eligible employees.16

THE WITNESS:  Yes.17

THE COURT:  Okay.18

MR. SILVERSTEIN:  Your Honor, I would just add one19

point:  That Excelsior would be italicized because that is sort20

of referencing the case number -- the case name, excuse me. 21

When you -- I won’t even bother, unless you want me to.22

THE COURT:  I’m just trying to make a clear record23

here.24

MR. SILVERSTEIN:  Yeah, I just -- Excelsior would be25
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italicized because the word “Excelsior” is referring to the1

case name to which this whole process developed.2

THE COURT:  Excelsior is the name of this case?3

MR. SILVERSTEIN:  No, no, no, no, no.  No, no.  In4

terms of the guise under which these names and addresses are5

furnished to the union during a campaign, it’s pursuant to a6

case called Excelsior Underwear, and so that’s why Excelsior7

lists --8

THE COURT:  Oh.9

MR. SILVERSTEIN:  -- would be italicized.10

THE COURT:  Or underlined, either that --11

MR. SILVERSTEIN:  Or underlined, yeah.12

THE COURT:  It’s a case.  Now I’ve got it.  Making13

this record, you can’t assume that this is an administrative14

tribunal that is familiar with these terms and with these15

procedures.  So, anything that you need to put -- in terms of16

connecting up this procedure, you need to put on the record.17

MR. SILVERSTEIN:  Yes, Your Honor.18

BY MR. SILVERSTEIN:19

Q When you conducted these house visits, Mr. Walsh, how did20

you determine the time of day in which you visited employees’21

homes?22

A If they were a card signer, there’s a line on the card23

that says “Best time to contact.”  And I would base it on what24

they left for their preference to be contacted.25
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Also during the campaign -- the beginning of the1

campaign, we were able to get a schedule, and we -- I would2

base my house visits on the employees’ schedules.  If they’re3

on the schedule to work 7 to 3, I wouldn’t go visit them during4

their working hours because they would be at work.5

Q Can you recall approximately how many employees you6

visited at their homes and actually spoke with during the7

election campaign?8

A Probably between 20 and 30.9

Q And for clarity of the record, approximately how many10

employees were eligible voters at this -- during this period?11

A It was about 75.12

Q Can you recall the names of employees that you spoke with13

at their homes during this period?14

THE COURT:  Counsel, is this necessary?  This level15

of detail?16

MR. SILVERSTEIN:  No, Your Honor.17

BY MR. SILVERSTEIN:18

Q And in --19

THE COURT:  I leave that up to you to sift.20

Q In addition to house visits, do you also speak with the21

employee -- you talked about in person and over the phone22

earlier in your testimony, about how many employees did you23

speak to over the phone regarding the organizing campaign?24

A It was about the same, anywhere between, I guess, 20 and25
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30.1

THE COURT:  Not the same 20 to 30 necessarily that2

you visited --3

THE WITNESS:  Yes.4

THE COURT:  -- at home --5

THE WITNESS:  Some the same, some different.6

THE COURT:  Right.7

BY MR. SILVERSTEIN:8

Q Did the union put together any literature during the9

campaign for distribution?10

A Yes, we did.11

Q What pieces did the union put together?12

A We put together a piece we call the “Talking Heads Piece.” 13

And what that is, it’s a head shot of -- it’s individual head14

shots.  And underneath the head shot, there’s a quotation on15

why people want to form a union.16

We did, you know, fliers for general information17

about the union.  We did fliers for -- reminding people to18

vote.  We’ve done fliers for, you know, different court19

proceedings and things that were happening.  There was a lot of20

fliers that we put out.21

MR. SILVERSTEIN:  Mark for identification22

Petitioner’s 2.23

(Pause)24

MS. ALITO:  No objection.25



Walsh - Direct 31

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

MR. SILVERSTEIN:  Permission to approach.  Your1

Honor, to clarify --2

THE COURT:  Sir, what are you showing him?3

MR. SILVERSTEIN:  Yes.4

THE COURT:  I have a copy of a stack of documents5

here.  I can’t tell which one is P-2 because it’s not marked.6

MR. SILVERSTEIN:  The one that was in your hand,7

that’s what I’m showing.  To clarify, this is an original that8

was mailed out.  And since we only have an original, that’s a9

copy that was made and shown to -- and condensed, yes.  And it10

was shown to respondent’s counsel earlier.11

THE COURT:  Thank you.  P-2 in evidence.12

THE WITNESS:  Thank you. 13

BY MR. SILVERSTEIN:14

Q When you refer to “Talking Head Piece,” Mr. Walsh, is that15

what you’re referring to?16

A Yes, it is.17

Q Can you approximate when this was mailed out to employees?18

A A few days before the election.19

Q And when you’re talking about the Youtube video, when was20

that mailed out to employees?21

A It -- it was also a few days before the election.22

Q Were there certain employees that you mailed this -- these23

documents to?  Or did you mail them to every -- all of the24

eligible employees?25
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A We mailed them to everybody that was on the Excelsior1

list.2

Q And, again, the Excelsior list means what?3

A It’s the list of eligible voters.4

Q Are these typical pieces of literature that the union5

sends out during an organizing campaign?6

A Yes.7

Q What was the result of the vote on September 2nd, Mr.8

Walsh?9

A We won.10

Q When you say “we,” who are you referring to?11

A The workers and the union.12

THE COURT:  Do you recall, sir, what were, in13

general, the categories of workers that were eligible?14

THE WITNESS:  The departments?15

THE COURT:  Well, categories of workers, however16

they’re defined. 17

THE WITNESS:  Yeah, I guess -- I guess by department. 18

We had CNAs, LPN --19

THE COURT:  What?20

THE WITNESS:  CNA, certified nursing aid.21

THE COURT:  Okay.22

THE WITNESS:  LPN, licensed practitional nurse. 23

Housekeeping, dietary, activities, receptionist.  I think we24

had physical therapy aids.25
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THE COURT:  So, that’s an example.1

THE WITNESS:  Yeah.2

THE COURT:  And if a person was not eligible because3

of their rank and the organization, where would that cutoff4

line be?5

THE WITNESS:  RNs.6

THE COURT:  RNs would not be eligible.7

THE WITNESS:  They would not be eligible.8

THE COURT:  But LPNs would be.9

THE WITNESS:  But LPNs would be.10

THE COURT:  How about a unit supervisor?11

THE WITNESS:  It depends.  It depends on the role12

they play.13

THE COURT:  Okay.  That’s fine for now.  Thank you.14

MR. SILVERSTEIN:  May I -- I’ll just clarify it a15

little bit, Your Honor.16

BY MR. SILVERSTEIN:17

Q Mr. Walsh, do you know what a stipulated election18

agreement is?19

A Yes.20

Q What is that?21

A It’s where -- after we file the petition, after the22

petition’s filed, both parties agree on the bargaining unit.23

Q So, the stipulation includes specifically enumerated24

classifications that are in the unit, and specifically25
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enumerated classifications that are excluded from the1

bargaining unit, is that correct?2

A Exactly.3

THE COURT:  And what’s that called?4

MR. SILVERSTEIN:  It’s called --5

THE WITNESS:  Stipulation agreement.6

THE COURT:  Thank you.7

BY MR. SILVERSTEIN:8

Q And before I go on to the next exhibit, Mr. Walsh, I just9

want to backtrack for one second.  You had spoken about what10

you had done during the campaign.  What did you ask of the11

leaders that you referred to, Ms. Jacques, Ms. Napolitano, Ms.12

Claudio, what did you ask them to do during the campaign?13

A They had a lot of tasks during the campaign.14

Q Give us some examples, please.15

A Taking pictures to produce Exhibit Number 2, spread the16

union message inside the facility to their coworkers.  Sign up17

their coworkers on authorization cards.  Set up dates, and18

times, and locations for meetings.  Doing turnout for meetings. 19

Spreading union literature to their coworkers.  They had just a20

lot of communication -- stay in communication with their21

coworkers.22

Q What shift did Ms. Napolitano work, if you know?23

A She was an LPN on the 7 to 3 shift.24

Q What shift did Ms. Claudio work, if you know?25



Walsh - Direct 35

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A She was also an LPN on the 7 to 3 shift.1

Q What shift did Ms. Jacques work, if you know?2

A She was an LPN on the 3 to 11 shift.3

Q When you say 3 to 11, are we talking about A.M. or are we4

talking about P.M.?5

A P.M., 3 P.M. to 11 P.M.  And the other two work 7 A.M. to6

3 P.M. 7

Q If -- did you give instructions to these leaders if8

employees had questions that they couldn’t answer what to do?9

A Yes.10

Q What were those instructions?11

A If they were to get a question they couldn’t answer, they12

could either give my phone number to the individual that had13

the question and they could call me, or they could ask me the14

question, and then give their coworker the answer.15

Q Did that happen during the campaign?16

A Yeah.17

Q Did that happen after the campaign?18

A Yes, it did.19

MR. SILVERSTEIN:  Your Honor, I have marked as20

Petitioner Exhibit 3, I’ve shown it to Ms. Alito.  It is a two-21

page flier, at the very top it says, “We Won.”  And the second22

page would have “ganamos” at the top, and there’s a picture in23

the middle.24

THE COURT:  So, it’s the same flier in English and25
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Spanish?1

MR. SILVERSTEIN:  Yes.2

THE COURT:  Okay.  Any objection?3

MS. ALITO:  No, Your Honor.4

THE COURT:  P-3 in evidence.5

BY MR. SILVERSTEIN:6

Q Mr. Walsh, what’s the document that I just handed you?7

A This is the flier we put out after the election saying “We8

won.”9

Q When you say “We put out after the election,” when after10

the election was this put out?11

A September 3rd, 2010.12

Q Okay.  When you say “put out,” what do you mean by that? 13

How was it distributed?14

A It was distributed by the leaders of the campaign, Jillian15

Jacques -- do I have to say first names and last names or are16

we familiar --17

THE COURT:  It would be helpful for the record if you18

would just say Ms. Jacques or Ms. Claudio or --19

THE WITNESS:  Okay.20

THE COURT:  -- Ms. Napolitano.21

THE WITNESS:  Yes, ma’am. 22

THE COURT:  Thank you.23

A Ms. Jacques, Ms. Claudio, Ms. Napolitano, also myself24

distributed fliers at the facility during shift change.25
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Q When you say you distributed at the facility, where in1

relation to the physical Somerset Valley building were you2

located?3

A So, Somerset sits on top of a fairly tall hill, and it has4

a winding driveway, and it’s also on a busy highway, it’s on5

Route 22.  So, we were on the shoulder of the busy highway and6

the bottom of the driveway.  So, as people would drive into the7

facility, they would stop, and I would hand over a flier.8

Q When you say “we,” who was with you, Mr. Walsh?9

A Jean Venette and Isabelita Sombillo.  J-E-A-N V-E-N-E-T-T-10

E.  11

Q Who is Jean Venette?12

A He’s an organizer for 1199.13

Q Who’s Isabelita Sombillo?14

A She’s also an organizer for 1199.15

Q Can you spell her last name, please?16

A S-O-M-B-I-L-L-O.17

Q You talk about in your testimony putting this out at shift18

change, what time did you approximately arrive at the facility?19

A Approximately 2:45.20

Q Can you remember approx -- did any employees stop to take21

this flier?22

A Yes.23

Q Approximately how many employees?24

A Approximately 10.25
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Q Where were you situated relative to Mr. Venette and Ms.1

Sombillo?2

A They were on one side of the driveway, and I was on the3

other side of the driveway.4

THE COURT:  Is this on a particular day?  Just one5

day?6

THE WITNESS:  September 3rd, yes, ma’am.7

THE COURT:  The day after the election.8

THE WITNESS:  Yes, ma’am.9

THE COURT:  Okay.10

BY MR. SILVERSTEIN:11

Q How long were you at the facility handing out these12

fliers, Mr. Walsh?13

A No more than a half hour.14

Q Why only a half hour?15

THE COURT:  What time of day?16

THE WITNESS:  It was around 2:45, until approximately17

3:15.18

THE COURT:  Go ahead.19

A We left because of the police told us that the company20

said we were trespassing on their property and couldn’t be21

there anymore.22

Q Did the union distribute anything else besides the “We23

Won” flier that day?24

A Yes, we did.25
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Q What did you distribute?1

A Purple scrub tops.2

Q What do you mean by a “scrub top”?3

A Nurses, CNAs, housekeeping, they wear scrubs.  And we were4

distributing a purple scrub top that had the 1199 logo on it.5

Q What color was the 1199 logo?6

A Gold.7

Q Relative to the scrub top itself, how big was the logo?8

A Um --9

Q Did it take up the entire front and back of the scrub?10

A No.  No, no, no, no.  It was small.11

Q Located on the front or the back of the --12

A On the front.13

Q Mr. Walsh, approximately how many scrub tops did you14

distribute that day?15

A Less than 10.  Some of the people that took the fliers16

already had a scrub top.17

Q I’m handing you a document that’s been marked as18

Petitioner’s Exhibit 4, it’s a one-page document.  The top of19

the document says, “Somerset Nursing Home Workers, Make Your20

Voice Heard.”  And it has a one, a two, and a three with lines21

and rankings on it.22

THE COURT:  Are you offering it in evidence?23

MR. SILVERSTEIN:  Yes.24

THE COURT:  Any objection?25
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MS. ALITO:  No objection.1

THE COURT:  Thank you, Counsel.  P-4 in evidence. 2

Before we get to that, let’s take just a 10-minute break.3

(Recess 11:16 A.M./Reconvene 11:33 A.M.)4

THE COURT:  Let’s continue.5

BY MR. SILVERSTEIN:6

Q Mr. Walsh, I’ve handed you a document that’s been marked7

as Petitioner Exhibit 4, do you have that in front of you?8

A Yes, I do.9

Q Okay.  Can you tell us what this document is?10

A This is the bargaining survey.11

Q What do you mean by bargaining survey?12

A I don’t work inside Somerset Valley, so it’s not fair for13

me to say what’s important for them to get fixed.  So, we do a14

bargaining survey, so the worker fills it out saying what’s15

important for them.  So, that way when we go to negotiate a16

contract, we’re bargaining on behalf of what the employees to17

see/need improved.18

Q How was this distributed to Somerset Valley employees?19

A We gave it out at a meeting, and it was also done by mail.20

Q Okay.21

THE COURT:  This is after the election.22

THE WITNESS:  After the election.23

THE COURT:  Is there a date on this?24

THE WITNESS:  No, ma’am.25
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BY MR. SILVERSTEIN:1

Q Can you recall the -- by looking at the Petitioner’s2

Exhibit 1, the date of the meeting, that you distributed this3

to employees?4

A September 16th, 2010.5

Q And for clarity of the record, what letter page is that?6

A L.  1L.7

THE COURT:  P-1L is a sign-up sheet of a meeting,8

right?9

THE WITNESS:  Yes, ma’am.10

BY MR. SILVERSTEIN:11

Q Was this the first, I guess, formal meeting with employees12

after the election?13

A Yes.14

Q Where was this meeting held?15

A The Office Bar and Grille.16

Q Where is that located?17

A Very close to the -- very close to the facility.  There’s18

a gas station and then the restaurant is next to it.19

Q Just to be clear, when you say “the facility,” what do you20

mean?21

A Somerset Valley.22

THE COURT:  So, the name of this place is the Office?23

THE WITNESS:  Yeah, the Office Bar and Grille.24

BY MR. SILVERSTEIN:25
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Q What did you tell the employees about this bargaining1

survey at the September 16th meeting?2

A That everybody needs to fill it out so we could get ready3

to start negotiating contracts.4

Q In addition, did employees fill out the survey at this5

meeting?6

A Some did, yes.7

Q The ones that filled it out, who’d they give it to when it8

was filled out?9

A Me.10

Q In addition to handing it out at the meeting, was this11

distributed in any other form?12

A By mail.13

Q To whom was it mailed?14

A Everybody on the Excelsior list.15

Q Were there any instructions attached to the mailing as to16

what employees should do with what you were sending them?17

A Fill out the bargaining survey and return it to the union18

office by mail.19

Q To the best of your knowledge, did any employees return20

the bargaining survey to you by mail?21

A No.22

Q Who is Valerie Wells?23

A She was the staffing coordinator, the scheduler.24

Q Where?25
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A At Somerset Valley.1

Q Can you -- what was her role, if any, during the2

organizing campaign?3

A She attended the union meetings.  She spoke up at the4

union meetings.  She appeared in our Youtube video, and she5

appeared on the Exhibit 1, the Talking Heads Piece.6

Q When you say the “Talking Heads Piece,” is that in front7

of you?8

A Yes, Exhibit --9

Q What’s the exhibit on that?10

A Exhibit Number 2.  I’m sorry, I said 1.  Exhibit 2.11

Q What happened to Ms. Wells in September, 2010?12

A She was fired.13

Q What happened to Ms. Napolitano in September, 2010?14

A She was also fired.15

Q Did you communicate with Ms. Jacques, Ms. Claudio, or Ms.16

Napolitano in September, 2010 after the election?17

A Yes, I did.18

Q Tell me about those communications.  Let’s start with Ms.19

Napolitano, by what means did you communicate with her?20

A It was --21

THE COURT:  I think the question is awfully broad. 22

Counsel, what’s your proffer here?23

MR. SILVERSTEIN:  Okay.  The proffer is that they had24

discussions about what was happening in the facility regarding25
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disciplines that were being meeted out after the election, and1

employee morale declining subsequent.2

THE COURT:  Well, that would all be hearsay unless3

you want him to say what he did as a result of those4

discussions.5

MR. SILVERSTEIN:  Yeah, I would only offer it if --6

if he elicited testimony about Ms. Napolitano, or Ms. Jacques,7

Ms. Claudio, not for the truth of the matter necessarily, just8

the fact that he -- what he said in response.9

THE COURT:  I don’t need that.  But if, as a result10

of those discussions, he said some things, you could go ahead11

with that.12

MR. SILVERSTEIN:  Okay.13

BY MR. SILVERSTEIN:14

Q Tell me what -- after your discussions with Ms.15

Napolitano, what you did, if anything.16

A Should we --17

Q Excuse me?18

A Should we wait?  I don’t know -- I don’t know.19

Q Just answer the question.20

A Okay.  Can you repeat the question?  I’m sorry.21

Q Absolutely.  Following your discussions or communications22

with Ms. Napolitano in September, 2010, what did you do?23

A We had meetings at the Office Bar and Grille, and --24

Q What did you say at these meetings?  You referenced a25
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September 16th meeting, what was said?  Was there -- were there1

any other subjects discussed at this meeting besides the2

bargaining survey?3

A Yes.4

Q Okay.  Tell me what was discussed.5

A The writeups that were happening inside the facility. 6

People came to the meeting saying they were written up --7

MS. ALITO:  Objection; hearsay.8

THE COURT:  I’ll permit it as just in general what9

was going on.10

A People came to the meeting saying they were written up,11

you know, for tardiness, dating all the way back to January and12

February.  And they were very upset about just all the writeups13

that were happening immediately following the election.14

Q I just want to clarify, Mr. Walsh.  You said “people15

said.”  Do you have a specific recollection of who said this?16

THE COURT:  I’ll permit it -- no, no more.17

MR. SILVERSTEIN:  Okay.18

THE COURT:  I said it could be -- the general tone19

could be described.20

MR. SILVERSTEIN:  Okay, very well.21

THE COURT:  I don’t want to get into hearsay.22

MR. SILVERSTEIN:  Okay.23

BY MR. SILVERSTEIN:24

Q What was your response when these issues were raised to25
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you?1

A My response was that -- that --2

THE COURT:  What did you say back to them?3

THE WITNESS:  What I said back to them is it’s4

illegal to be retaliated against for, you know, forming a5

union.  And we need to have another meeting as soon as we can6

that we can have our attorney present at so she could listen to7

what people -- what their complaints were.8

BY MR. SILVERSTEIN:9

Q When did that next meeting take place?10

A Let me look at Exhibit Number 1 for the exact date. 11

September 23rd, 2010.  It’s Exhibit Number 1, letter N.12

THE COURT:  One moment, please.  P-1N.13

(Pause)14

THE COURT:  Go ahead, Counsel.15

BY MR. SILVERSTEIN:16

Q Where was this meeting that you described as being -- the17

sign-in sheet being September 23rd of Petitioner’s 1N, as in18

Nancy, where was that meeting held?19

A The Office Bar and Grille, same location.20

Q Who was present at the September 23rd meeting on behalf of21

the union?22

A Myself, Isabelita Sombillo, Jean Venette, and Ellen23

Dichner.24

Q What was the purpose of this meeting, Mr. Walsh?25
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A So people could talk about the writeups that were1

happening and talk about, you know, just what was happening2

inside the facility.3

Q Aside from the meetings where there’s a group of people,4

how were you getting your information as to what was going on5

at the facility?6

A The leaders of the campaign were talking to me about it.7

Q After the election -- we’re talking now in mid-September -8

- were you allowed in the facility?9

A No, I was not.10

Q What are objections to an election, Mr. Walsh?11

A Objections to an election are if -- if the election12

happens and either party thinks something happened that should13

not have happened, you have a right to file objections to the14

election.15

Q Were objections filed by the employer in this case?16

A Yes, they were.17

Q What does it -- very simply, what does that mean when the18

objections are filed?  What happens next?19

A It goes to a hearing and people put on their case, and a20

hearing officer makes the decision.21

Q Was there a hearing on the objections in this22

representation case, Mr. Walsh?23

A Yes, there was.24

Q Approximately when did this hearing take place?25
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A October of 2010.  1

Q All right.2

A And that --3

Q About how long did the hearing last, Mr. Walsh?4

A October, end of November.5

Q By the time of the September 23rd meeting, had objections6

been filed already?7

A Yes, and that’s something else we talked about at the8

meeting.9

Q Okay.  What did you say about the objections at this10

meeting?11

A We explained that the company filed objections to the12

election, and that it would be going to a hearing.  And, you13

know, we have to take it to a hearing, and then after the14

hearing concludes, we have to wait for the judge to -- the15

hearing officer to issue her ruling to determine whether or not16

the election will be certified.17

Q The union won the vote on the day of the election.  But18

can you tell us with regards to the objection what that meant19

for the union’s role as a representative of the employees in20

September?21

A It means right now they won the election, but they don’t22

have representation as a union, it hasn’t been certified.23

Q What did you explain to the employees about how this24

process worked and how the objections play out?25
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A I explained that for us to get the election certified,1

that we would have to go to the objections hearing, and the2

hearing officer would have to rule in our favor.3

Q Ms. Claudio, what happened to her --4

A She --5

Q -- in October, 2010?6

A She was terminated.7

Q Did the union hold a meeting for employees in October,8

2010?9

A Yes, we did.10

Q Is there a sign-in sheet for that meeting?11

A No, there’s not.12

Q Where did that meeting take place?13

A The Days Inn on Route 22 in Bridgewater.14

Q Why wasn’t there a sign-in sheet for that meeting, Mr.15

Walsh?16

A Only two people showed up to the meeting.17

Q Who are those two people?18

A Bessie Rice and Pearl Hooper.19

Q What was the purpose for the union in calling the meeting?20

A To discuss the objections hearing.21

Q All right.  What was actually discussed at the meeting in22

October at the Days Inn?23

A The discussion was -- I was asking Bessie -- Ms. Rice and24

Ms. Hooper, you know, about the low attendance.  And they said25
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that --1

THE COURT:  Just a second.2

MS. ALITO:  Objection; hearsay.3

THE COURT:  Yes, I can’t let that in.4

BY MR. SILVERSTEIN:5

Q Well, what did you say at the meeting regarding the6

disciplines and discharges?7

A What I was -- what I said at the October meeting about the8

disciplines and discharges is that people, once again, can’t be9

disciplined for union activity.  There’s laws in place to10

protect workers to, you know, have the right to be able to work11

freely without intimidation.  And if people are being12

intimidated against for, you know, supporting the union, then13

we will help them, you know -- help them.14

Q Did you explain to them how the union would help them?15

MS. ALITO:  Objection; leading.16

THE COURT:  I’ll permit it.17

A Yes.18

Q What’d you say?19

A We would file charges at the Labor Board.20

Q And just a point of clarity, then you say “file charges21

with the Labor Board,” can you just give a little elaboration22

as to what you mean by that?23

A Yeah, so if we feel the company is doing something wrong,24

we could go to the Labor Board and say, “This is what’s25
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happening” and -- you know, we can’t just say it, we have to1

also have evidence.  And the Board, you know, ultimately makes2

a decision on what steps to take going forward, whether or not3

there’d be a hearing, or not a hearing, or --4

Q After Ms. Napolitano and Ms. Claudio were terminated, who5

was your primary source of information amongst the employees of6

Somerset Valley?7

A I’m sorry, one more time?8

Q After Ms. Claudio and Ms. Napolitano were terminated, who9

was your primary source of information from the employees at10

Somerset Valley?11

A Ms. Jacques.12

Q Did you have communications with her in October, 2010?13

A Yes, I did.14

Q How frequently were you communicating with her?15

A Maybe a couple times a week.16

Q How many -- by what means would you actually communicate17

with her?18

A In person, over the phone, text messaging.19

Q Did she express anything to you about how she felt about20

the terminations of Ms. Claudio and Ms. Napolitano?21

A Yes, she did.22

Q What’d she say?23

MS. ALITO:  Objection; hearsay.24

MR. SILVERSTEIN:  Your Honor --25
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THE COURT:  How is that admissible, Counsel?1

MR. SILVERSTEIN:  Under Rule 8033, her state of mind2

as to fear, being afraid, that’s permissible under -- the case3

is Dauman, D-A-U-M-A-N, Pallet Company, it was a Third Circuit4

case.5

THE COURT:  Okay.  If she’s expressing her own6

apprehension, I’ll permit it.7

BY MR. SILVERSTEIN:8

Q What did Ms. Jacques say to you during these9

communications in October? 10

A She said that she was the only leader left inside the11

facility, and that she was afraid that the company was going to12

come for her next.13

Q What did you say, if anything, in response to her?14

A I -- I told her, you know, once again, that this is your15

right, and if the employee (sic) retaliated against you, then16

we would file Board charges on your behalf.  And, you know,17

stay strong.18

Q When you say “this is your right,” what were you talking19

about?20

A To be able to work in an environment free of fear and21

intimidation.  It’s her right to be able to talk to her22

coworkers about the union.23

Q When was the next union meeting after that October meeting24

you described?25
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A Let me look on the -- November 5th, 2010.1

Q What page is that in Petitioner’s Exhibit 1?2

A The very last page, O.3

Q That’s the handwritten page, correct?4

A Yes.5

Q Where did this meeting take place?6

A That was at the Days Inn on Route 22 in Bridgewater.7

Q How was this meeting advertised?8

A Jillian Jacques would speak to her coworkers about the9

meeting.  I would also do some house visits and phone calls to10

the workers about the upcoming meeting.11

Q Did you ask Ms. Jacques to speak to her coworkers?12

A Yes, I did.13

Q About the meeting?14

A Yes.15

Q Okay.  And all the other meetings that you’ve described in16

October, and September, and August, July, how were those17

meetings advertised?18

A The leaders of the campaign, Ms. Napolitano and Ms.19

Jacques, Ms. Claudio.  Also I would do phone calls and house20

visits.21

Q I’d like to go back -- just one minute, Mr. Walsh, we’ll22

backtrack. 23

MR. SILVERSTEIN:  Ms. Alito --24

(Pause)25
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BY MR. SILVERSTEIN:1

Q Mr. Walsh, I’m handing you a document that’s been marked2

as Petitioner’s Exhibit 5, it is a two-page flier.  The first3

page says, “Somerset Workers United update on our victory,4

we’re moving forward for a better future.”  And then there’s a5

box on the right that says, “Know your rights.”6

And the second page looks to be a Spanish7

translation.8

THE COURT:  Are you offering it?9

MR. SILVERSTEIN:  Yes, Your Honor.10

THE COURT:  Any objection?11

MS. ALITO:  No, Your Honor.12

THE COURT:  Thank you.  P-5 in evidence.13

BY MR. SILVERSTEIN:14

Q Mr. Walsh, what’s this document?15

A This is a flier about the update on the union victory. 16

But --17

Q How is it -- I’m sorry.18

A I was going to say it’s letting people know their rights,19

and it’s also talking about the upcoming ULP.20

Q When you say --21

THE COURT:  The what?22

Q When you say U --23

THE WITNESS:  Unfair labor practice.  I’m sorry. 24

About the hearing coming up for the unfair labor practices.25
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BY MR. SILVERSTEIN:1

Q Mr. Walsh, when you say that it’s a flier, how is this2

distributed to employees?3

A The leaders of the campaign, Ms. Napolitano, Ms. Claudio,4

Ms. Jacques, and we also did a shift change, once again, at the5

facility.6

Q When --7

THE COURT:  I’m sorry.  Did we get the date when this8

item was distributed?9

MR. SILVERSTEIN:  That’s my next question, Your10

Honor.11

BY MR. SILVERSTEIN:12

Q Mr. Walsh, you talked about a shift change where it was13

distributed, when was that approximately? 14

A Mid to late September. 15

Q Of what year?16

A 2010.17

Q Where did you distribute this, Mr. Walsh?18

A The same location as is the first time, at the bottom of19

the driveway on the shoulder of Route 22.20

Q At about what time of day did you arrive at that location?21

A 2:45 P.M.22

Q Is that an approximation, or is that an exact time?23

A It’s an approximation.24

Q How long were you out distributing this leaflet on that25
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day, Mr. Walsh?1

A Maybe ten minutes.2

Q Why only ten minutes, Mr. Walsh?3

A Once again, the police came saying that the company did4

not want us on their property, and they also told us this time5

that we couldn’t stand on the shoulder of the highway due to6

the safety issue, and that we’d be arrested if we came back.7

Q What’d you do as a result of the police instruction?8

A We left.9

Q When you say “we,” who was with you?10

A Myself and I believe Mr. Venette.  Jean Venette was with11

me.12

Q In the time that you were out at the facility -- you13

estimated 15 minutes -- about how many employees were you able14

to distribute this to?15

A Only a few.16

Q Was that because only a few employees past you?17

A No.  Employees were passing us, but some just weren’t18

stopping.  They were just going up the driveway.19

Q Okay.  If you could estimate for us in relation to the20

previous leafletting you did, whether it was the same number of21

employees that stopped you of fewer this time?22

A Fewer this time.23

Q Okay.  Mr. Walsh, I apologize for taking us a little back24

in time.  We were talking about the November 5th meeting.  What25
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was the purpose of this meeting?1

A The purpose of the meeting was it was getting close to the2

end of the hearing --3

THE COURT:  Getting close to what?4

THE WITNESS:  The end of the hearing?5

THE COURT:  The end of the certification hearing --6

THE WITNESS:  The --7

THE COURT:  -- or -- or --8

THE WITNESS:  The objections hearing, yeah.9

THE COURT:  That’s what I mean, yes, the objections10

hearing.11

THE WITNESS:  Yes, ma’am.12

A And we wanted to let people know what was going on.  We13

felt the trial, you know, was going good, and we wanted to14

express that with the workers.15

We also wanted to, you know, once again talk about16

the terminated workers and the writeups.17

We also talked about some events that we had planned18

going forward.19

Q Mr. Walsh, you referenced a “we” in terms of “we wanted to20

talk about it.”  Who was present on behalf of the union at this21

meeting?22

A It was myself and another organizer, Vern Williams.  He’s23

from Syracuse.24

THE COURT:  What’s his first name?25
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THE WITNESS:  Vern.  I think it’s Vernon, but I call1

him Vern.2

THE COURT:  Okay. 3

BY MR. SILVERSTEIN:4

Q When you say another organizer, does he work for 1199?5

A Yes.6

MR. SILVERSTEIN:  Your Honor, I’ve marked an exhibit7

Petitioner’s Exhibit 6, it’s a one-page document entitled “Our8

Community Supports Care One Workers.”9

THE COURT:  Are you offering it?10

MR. SILVERSTEIN:  Yes, Judge.11

THE COURT:  Any objection?12

MS. ALITO:  No, Your Honor.13

THE COURT:  Thank you.  P-6 in evidence.14

THE WITNESS:  Thanks.15

BY MR. SILVERSTEIN:16

Q You talked about activities that the union was planning at17

this November 5th meeting, how does Petitioner’s Exhibit 6 tie18

into that discussion?19

A This is what we were planning.  We were planning on20

continuing work with our community petition and support of the21

terminated workers at Somerset Valley.22

Q What does that mean, “community petition”?23

A The petition that went around, the surrounding community24

around the facility, you know, telling people what was25
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happening inside Somerset Valley, and to please sign the1

petition.2

Q Was this handed out at the December -- sorry -- November3

5th meeting?4

A Yes, it was.5

Q Were there any instructions that you gave to the employees6

as to what to do with this petition?7

A Yes.  I asked the employees at the meeting to please take8

the petition inside the facility and have their coworkers sign9

it.10

Q Okay.11

A Just coworkers that they trust, and coworkers that they’re12

friends with.  Because during the meeting, they were talking13

about how they felt they were being spied on and things like14

that.  They were afraid of their own coworkers.15

MS. ALITO:  Objection.16

THE COURT:  No, I’ll permit it.17

BY MR. SILVERSTEIN:18

Q Now if you’d take a look at Petitioner’s Exhibit 1, letter19

O, the last page.20

A Okay.21

Q You had talked about two different aspects of this22

petition:  One having employees bring it into the facility to23

have their coworkers sign, and the other having members of the24

community sign.  At this point in time, looking at the sign-in25
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sheet, which employees still actually worked at Somerset?1

A Bessie Rice, the --2

THE COURT:  Just a second.  Looking at P-1O?3

MR. SILVERSTEIN:  Correct.4

THE COURT:  Okay.  And the list of names in the sign-5

in.  And the question is these are attendees at this November6

5, 2010 meeting, right?7

THE WITNESS:  Who were still currently employed.8

THE COURT:  And the question is who of them was still9

currently employed on site?10

MR. SILVERSTEIN:  Yes.11

THE COURT:  And the answer is?12

THE WITNESS:  The first name, Bessie Rice.  The13

second one, it’s hard to read, but it says Jeremy Santos.  The14

third one, Avian Jarbo.  The fourth one, Jillian Jacques.15

We’re going to skip down two names to Elfese Jilus16

and Pearl Hooper?17

THE COURT:  J-U-L-E-S.18

THE WITNESS:  Yeah, I think I spelled her name wrong,19

I put J-I-L-U-S. 20

THE COURT:  Now --21

THE WITNESS:  And --22

THE COURT:  J-I-L-U-S?23

THE WITNESS:  Yeah.  Her first name is Elfese.  And24

Pearl Hooper was also employed.25
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THE COURT:  Okay.  Give me the last names of those1

who are still employed as of this date.2

THE WITNESS:  As of today?3

THE COURT:  The date of this meeting.4

THE WITNESS:  Oh, Ms. Rice, Mr. Santos, Ms. Jarbo,5

Ms. Napolitano -- I’m sorry -- Ms. Jacques, Ms. Jilus, and Ms.6

Hooper.7

THE COURT:  So, the two persons listed on here who8

were not employed at the time at the facility were Ms.9

Napolitano and -- what’s the name after?10

THE WITNESS:  Ms. Claudio.11

THE COURT:  Oh, that’s Ms. Claudio’s name, okay.12

THE WITNESS:  Yes, ma’am.13

THE COURT:  Thank you.14

BY MR. SILVERSTEIN:15

Q There was testimony under voir dire from respondent’s16

counsel earlier about handwriting the names, that you handwrote17

names on the sign-in sheet.  Do you recall that, Mr. Walsh?18

A Yes.19

Q Okay.  Why did you wrote those last three names down?20

A Because we were distributing the community petition at the21

meeting and I asked people to bring the petitions inside the22

facility to speak to their coworkers, this way I could follow-23

up with them and remember who had the petition.24

Q You also -- you testified just a little bit earlier about25
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there was discussion about terminated workers and the writeups. 1

Can you tell me what you said at the meeting regarding the2

subject?3

A Yes.  4

THE COURT:  The same meeting.5

THE WITNESS:  Same meeting, November 5th.6

A So, the reason why the terminated workers were brought up: 7

One, a lot of the -- a lot of their coworkers were asking8

questions about what’s going on, are people going to be able to9

get their jobs back, are they going to return to work.  And Ms.10

Napolitano and Ms. Claudio were at the meeting.  And we, you11

know, discussed at the meeting, yes, Ms. Napolitano and Ms.12

Claudio were terminated, but we did file charges at the Labor13

Board, and we are fighting vigorously to be able to get their14

jobs back.15

And people brought up at the meeting about the16

writeups and intimidation that were happening, and they were17

scared it was only a matter of time before they, too, were18

going to lose their jobs.19

Q Who specifically referenced the fact at this meeting that20

they were scared?21

MS. ALITO:  Objection; hearsay.22

THE COURT:  I’ll permit it.23

A Ms. Hooper, Ms. Jarbo, Mr. Santos, and Ms. Rice, and, Ms.24

Jacques.25
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Q What was your response, if any, to the comments by these1

five employees that they were scared for their jobs?2

A I explained to them that if they -- if they do lose their3

jobs for doing union activity, speaking about the union inside4

the facility, let me know, and just like we filed charges at5

the Labor Board for Ms. Napolitano and Claudio, we would do the6

same for them.  And that -- once again, that if you are allowed7

to speak to your coworkers about a birthday party over the8

weekend, then you could talk to your coworkers about the union.9

Q What was -- what was your overarching message to the10

employees about what the union was going to do or to -- to try11

and be there for employees during this time?12

A Well, what we were going to do, one, was this community13

petition, Petitioner 6.  Have it circulated inside the facility14

to show that -- I guess that we were still strong and united,15

and also have the petition go around to the community to also16

show that the community supported these nurses.17

Q We’re talking about November 5 when the election was18

September 2nd.  Was the union certified by this point?19

A No, we weren’t.20

Q Did the subject of contract negotiations come up at this21

meeting?22

A Yes, it did.23

Q How so?24

A It was brought up because, you know, as I said earlier, it25
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was towards the end of the hearing, and we felt the hearing1

went well for us.  And we -- you know, once again, were2

anticipating the election to be certified just based on what we3

saw at the hearing.4

So, we said we need to start getting ready, once5

again, for contract negotiations.  And I discussed the contract6

survey back in September saying, you know, nobody filled them7

out, we need to stay on top of this, keep -- have people do the8

contracts again.  Also we need to, you know, start talking to9

our coworkers about the upcoming, you know, potential10

certification so we could start negotiating a contract.11

Q Let’s go back to the community petition.  Did you12

participate in any way in getting signature on that petition?13

A Yes, I did.14

Q How so?15

A I collected some of the signatures.16

THE COURT:  Well, P-6 -- oh, I see.  Now, P-7.  Are17

you referring to P-7 then?18

MR. SILVERSTEIN:  Right.  I don’t know, Your Honor,19

you tell me whether you just want me to offer one page, or20

whether you want me to offer the whole thing.  The purpose of21

the offering is just to reflect the petition was distributed22

and was signed by members of the community.23

THE COURT:  In the event that this hearing goes up on24

appeal, the Circuit will require an electronic copy of25
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exhibits.  Here in this Court, I give back the exhibits to the1

parties for them to maintain.  So, my suggestion to you is you2

go ahead and market the whole thing, have it received into3

evidence, you’ll get the original back, and if you need to make4

an electronic copy of it, you can do that in due course.5

MR. SILVERSTEIN:  Thank you, Your Honor.6

MS. ALITO:  I have it.7

THE COURT:  P-7, you’re offering it?8

MR. SILVERSTEIN:  Yes, Your Honor. 9

THE COURT:  Any objection?10

MS. ALITO:  Objection on the relevancy of community11

members’ signatures on the petition to the issues of this12

proceeding.13

THE COURT:  The standard for relevancy is very broad. 14

I’ll permit it.  P-7 in evidence.15

BY MR. SILVERSTEIN:16

Q Mr. Walsh, I’m giving you a copy of Petitioner’s Exhibit17

7.  Where did you have the signatures -- where did you go to18

obtain signatures, Mr. Walsh?19

A Me, myself, I went to downtown North Plainfield, I think. 20

I always get it -- it’s either Plainfield or North Plainfield,21

it’s a big downtown area.22

Q About how many people on behalf of the union went out and23

received signatures from the community?24

A Two.25
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Q Did any Somerset -- did any of the terminated employees --1

A Yes.2

Q -- take part in this activity?3

A Yes.4

Q Who?5

A Ms. Napolitano, Ms. Claudio, and there is two people6

that’s not on the sign-in sheet that did it, Ms. Wells and Ms.7

Rodriguez.8

Q First name for Ms. Wells?9

A Valerie.10

Q First name for Ms. --11

A I’m sorry.  Lopez, not Rodriguez -- Lopez.  Grace Lopez.12

THE COURT:  Just a second.  Wait. Let’s back up.  Ms.13

Claudio, Ms. Napolitano, Ms. Wells.14

THE WITNESS:  Yes, ma’am.15

THE COURT:  Who else?16

THE WITNESS:  Grace Lopez.17

THE COURT:  Okay.  And you’re saying at that time,18

all of -- each of these persons was a terminated employee.19

THE WITNESS:  Yes, ma’am. 20

BY MR. SILVERSTEIN: 21

Q Did you -- with regards to the current employees who22

attended the November 5th meeting, did you follow-up with these23

employees regarding their efforts to get the petition signed24

inside Somerset Valley?25
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A Yes.1

Q About how long after the November 5th meeting did you have2

these communications?3

A It was about a week.4

Q Okay.  Jerry Santos is on that list as the second employee5

on the sign-in sheet for Petitioner’s Exhibit 1, letter O.  Did6

you speak with him?7

A Yes, I did.8

Q How so?9

A Telephone.10

Q What’d you say to him?11

A I asked him how many signatures he was able to get on the12

petition from his coworkers.13

THE COURT:  Just a second; anticipating an objection. 14

One moment, please.15

(Pause)16

THE COURT:  I think I’ll permit an answer along the17

lines of “did you get any signatures?”  “Do you have the paper18

ready to give back to me?”  Something like that.  But nothing19

having to do with double hearsay.20

MR. SILVERSTEIN:  May I make an offer of proof,21

though?22

THE COURT:  Sure.23

MR. SILVERSTEIN:  Okay.  I would ask that Mr. Walsh -24

- the question about why his signatures were not obtained and25
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that Mr. Santos would say that because he didn’t want to get in1

trouble if he --2

THE COURT:  Oh, Mr. Santos didn’t try to get3

signatures, in other words.4

MR. SILVERSTEIN:  Correct.5

THE COURT:  Yes, I’ll permit that.6

MR. SILVERSTEIN:  Okay.   I’ll start from the7

beginning.8

BY MR. SILVERSTEIN:9

Q What did you -- what did you say to Mr. Santos during10

these conversations?11

A I asked him about the petition, if he had any of his12

coworkers sign the petition.13

Q What was his response, if any?14

A He said he never brought the petition inside the facility.15

Q Did he explain why he didn’t bring it inside?16

A Yes.17

Q What did he say?18

A He was afraid he would be fired for doing union activity19

inside the facility, publicly supporting the union by having20

his coworkers sign the petition.21

Q Did you have a conversation with Ms. Jarbo, J-A-R-B-O,22

after November 5th regarding this petition?23

A Yes, I did.24

Q Okay.  By what means did you communicate with her?25
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A It was in person.1

Q Where did the conversation take place?2

A When she was leaving her other job in the town of -- I3

think it’s New Brunswick, it’s on Demott Lane, the other4

nursing home she works at.5

Q I didn’t catch that name.6

A Demott Lane.7

Q Okay.  That’s an address?8

A It’s the street name.9

Q Okay.  Okay. 10

A Yeah.11

Q What did you say to Ms. Jarbo about the petition?12

A I asked her how many signatures did she get on the13

community petition.14

Q What did she say in response?15

MS. ALITO:  Same objection for the record, Your16

Honor.  I understand your ruling.17

THE COURT:  Okay.  That’s fine.  You have a standing18

objection to this type of question.19

MS. ALITO:  Thank you, Judge.20

THE COURT:  Overruled. 21

BY MR. SILVERSTEIN:22

Q What did Ms. Jarbo say in response to you?23

A She said she did not bring the petition inside the24

facility.25
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Q Did she say why she didn’t do it?1

A Yes, she didn’t want to be written up for doing union2

activity inside the facility.3

Q Did she say anything else to you during this conversation?4

A Yes.5

Q What?6

A That she felt that she was being intimidated at work and7

harassed, and she just wanted to be left alone about the union8

stuff altogether.  And to stop having her do work on behalf of9

the union.10

Q What work had she done on behalf of the union during the11

organizing campaign?12

A Prior to the election, she tried to get some of her13

coworkers to sign cards, and she tried to do pictures, and she14

tried to do quotes.  And she also came to meetings and spoke up15

about the union, in favor of it.16

Q After the November 5th meeting, did you try communicating17

with Ms. Jacques?18

A Yes, I did.19

Q Were you successful?  By what means were you trying to20

communicate with Ms. Jacques?21

A By phone and text messaging.22

Q Did she answer your phone calls?23

A No, she did not.24

Q Did she answer your text messages?25



Walsh - Direct 71

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A No, she did not.1

Q Approximately how many phone calls did you make to her?2

A Well, between phone calls and text messaging, probably a3

total of roughly 10.4

Q When you phoned her, did you leave messages for her?5

A Yes.6

Q What did the messages say?7

A This is Brian from 1199, please give me a call when you8

get this message.9

Q Before this period of time, had Ms. Jacques ever stopped -10

- had Ms. Jacques ever never returned your phone calls, or11

never returned your text messages?12

A No, she always had.13

Q Did you eventually speak with Ms. Jacques?14

A Yes.15

Q How so?16

A I spoke to her at her house.17

Q Approximately when did this conversation take place?18

A It was mid to late September -- or November -- mid to late19

November.20

Q Of what year, Mr. Walsh?21

A 2010.22

Q What did you say to Ms. Jacques at her house?23

A I was -- I was worried about her.  She had never has --24

not gotten in contact with me, so I was seeing if everything25
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was okay.  And, you know, she told me that she was fine, and1

that she had her daughter do the petitions instead of her.  I2

asked her why, and she said that she was the only leader that3

was left inside the facility, and she also did not want to be4

fired for doing union activity, and she said that “the company5

was gunning it out for me.”6

Q Can you repeat that?  I didn’t catch what you just said.7

A “The company was gunning it out for me.”8

Q Okay.  Did -- was there a discussion about her role with9

the union from that point forward?10

A Yes.11

Q What was that discussion?12

A She said she didn’t want to be the union observer in an13

upcoming election, if there was one to be held.14

Q Let’s clarify, Mr. Walsh.  During the September 2nd15

election, what role, if any, did Ms. Jacques play?16

A Jillian Jacques was one of our two union observers.  Her17

role was to hold a sign and walk the hallways.  The sign said,18

“Time to vote” and it just had the vote times on it.19

Q At the same time that the union has an observe during the20

election, does the company also have an observer?21

A Yes.22

Q What was your response to Ms. Jacques’ comments at her23

house about her desires to no longer participate in the union?24

A I was -- I was very surprised because she was very active25
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throughout -- from the beginning, all the way up until that1

point.  You know, I -- I let her know that I wish she would2

reconsider her position because a lot of her coworkers look up3

to her, and that if there was to be another election, I didn’t4

think we’d be able to win it without Jillian.5

Q Why would there be another election, Mr. Walsh?  Why would6

that subject come up?7

A It came up because of the objections hearing.  We felt the8

hearing went well.  But if the hearing officer did not rule in9

our favor, she could recommend that there be another election10

held.11

Q Did the hearing officer eventually issue a ruling?12

A Yes, she did.13

Q Approximately when was that?14

A Mid to late January.15

Q Of what year?16

A 2011.17

Q What was the hearing officer’s ruling?18

A She dropped all the charges against the union.  She19

recommended the election be certified.  Basically that the20

union won.21

Q Between the time --22

THE COURT:  So, decided in union favor when?23

THE WITNESS:  January of 2011.24

BY MR. SILVERSTEIN:25
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Q Between the conversation at Ms. Jacques’s house in1

November, 2010 -- excuse me -- and the issuance of the hearing2

officer’s report in January, 2011, did you attempt to3

communicate with Ms. Jacques?4

A Yes, I did.5

Q By what means?6

A Phone calls and text messages.7

Q Did she return your phone calls?8

A No, she did not.9

Q Did she pick up the phone when you called?10

A No, she did not.11

Q Did she reply to your text messages?12

A No.13

Q How did this impact -- and by “this,” I mean Ms. Jacques14

no longer returning your calls or text messages.  How did this15

impact on your ability to communicate with Somerset Valley16

employees?17

A It impacted my ability greatly.18

Q How so?19

A She was the invoice of 1199 inside the facility.  She was20

the one that was talking to her coworkers about everything that21

was happening.  She was the point of contact.22

Q Were you allowed inside the facility during this period of23

time, November to January?24

A No.25
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Q Did the union have a meeting for employees in January of1

2011?2

A It was -- it was canceled.3

Q Was there a meeting actually held?4

A No.5

Q Okay.  Was there a meeting that you were trying to6

schedule?7

A Yes.8

Q Why were you trying to schedule a meeting?9

A We were -- we were -- the purpose of the meeting in10

January was I wanted to update everybody with everything that11

was happening, you know, with the campaign and what’s going on12

with the union.13

Q What efforts did you make to try and communicate with14

employees about the meeting you were holding?15

A I did house visits, I did phone calls.16

Q Approximately how many house visits did you do?17

A Everybody -- I take that back.  Probably around 20.18

Q How many -- approximately how many phone calls did you19

make?20

A The same, probably around 20.21

Q Why didn’t you have the meeting then?22

A Nobody was going to come.23

Q You talked about the hearing officer issuing a ruling in24

January, 2011, just so we can clarify, did the employer appeal25
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this decision?1

A In January?2

Q No, just in general.  Did the employer appeal the hearing3

officer’s ruling?4

A Yes.5

Q Okay.  What did an appeal mean?6

A That the election was not going to be certified.7

Q Where did the appeal go?8

A To the Board in DC.9

Q When you say “the Board,” what do you mean?10

A National Labor Relations Board.11

Q So, from -- when the employer issued the appeal, how did -12

- how did that impact the union’s certification of the vote?13

A Can you repeat that?  I’m sorry.14

Q When the employer filed an appeal of the hearing officer’s15

recommendation, -- how did that impact the union’s16

certification?17

A That means it wasn’t going to be certified.  That it was18

being appealed to the Board in DC.19

Q Did you contact employees after the hearing officer report20

issued?21

A Yes, I did.22

Q Did you try and contact Ms. Jacques?23

A Yes.24

Q How so?25
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A Text messaging, phone call.1

Q This time, did she respond?2

A Yes, she did.3

Q Okay.  What’d you tell her?4

THE COURT:  So, this is once the ALJ ruling comes out5

in January?6

THE WITNESS:  Yes, ma’am.7

MR. SILVERSTEIN:  To clarify, Your Honor, it’s8

actually a hearing officer report.9

THE COURT:  Oh, okay.  Thank you.10

THE WITNESS:  I thought that’s what you said; I’m11

sorry.12

THE COURT:  I said ALJ.  Hearing officer, okay. 13

Thank you.14

BY MR. SILVERSTEIN:15

Q What did you say to Ms. Jacques?16

A I told her I had good news, and that we were found, I17

guess for lack of better words, not guilty of every single18

charge brought up against the union at the Labor Board.19

Q Was she the only employee that you contacted after the20

hearing officer report issued?21

A No, she was not.22

Q What efforts did the union undertake to communicate with23

employees about what happened?24

A House visits, phone calls, and then I asked Jillian to25
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speak to her coworkers -- Ms. Jacques to speak with her1

coworkers.2

Q What did you ask Ms. Jacques to speak with her coworkers3

about?4

A I told her we should have a meeting, and she agreed.  And5

I asked her if she could talk to her coworkers about having a6

meeting in February; she said that she would.7

Q What was the purpose of holding the meeting in February of8

2011?9

A To let people know what the hearing officer -- what she10

ruled on.11

Q Did you, in fact, hold a meeting with employees in12

February, 2011?13

A Yes, we did.14

Q Where was this meeting held?15

A The Days Inn on Route 22 in Bridgewater.16

THE COURT:  Do you have the date?17

THE WITNESS:  Yes, it’s -- no, it’s February 11th,18

2011.19

BY MR. SILVERSTEIN:20

Q Is there a sign-in sheet for this meeting?21

A No, there’s not.22

Q Why not?23

A It was another meeting where it was predominantly the24

terminated employees that shows up.  There was a few people25
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that were still currently employed that came to the meeting.1

Q Who are they, that you recall?2

A I recall -- one second, let me think about it.  I remember3

Pearl Hooper --4

THE COURT:  Being not terminated employees at the5

meeting, right?6

THE WITNESS:  Well, Pearl Hooper was a terminated7

employee.8

THE COURT:  The question -- place the question again. 9

Put them --10

BY MR. SILVERSTEIN: 11

Q As of --12

THE COURT:  Put them in two columns.13

MR. SILVERSTEIN:  Yeah, because -- I mean things --14

things are fluid, Your Honor.15

THE COURT:  Right.  Right.16

BY MR. SILVERSTEIN:17

Q As of February, 2011, which employees that still worked at18

Somerset Valley were in attendance at that meeting?19

A Elfese Jilus, Cheryl Dacres and Sharon Smith.20

THE COURT:  Dacres?21

THE WITNESS:  Dacres -- Dacres.22

THE COURT:  Can you spell that last name, please?23

THE WITNESS:  I think it’s D-A-C-R-E-S.24

THE COURT:  And who’s the other one?25
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THE WITNESS:  Sharon Smith.1

THE COURT:  Smith.2

BY MR. SILVERSTEIN:3

Q And do you know what’s Ms. Smith’s job at Somerset?4

A She’s an LPN.5

Q And do you know what is Cheryl Dacres’s job at Somerset?6

A She’s also an LPN.7

Q If you know, what is Ms. Jilus’ job at Somerset?8

A CNA.  9

THE WITNESS:  Ma’am, just for correct spelling of the10

names, I think they also appear in here, their correct11

spelling.12

THE COURT:  You’re referring to P-2 in evidence, but13

unfortunately the copy in evidence is illegible.14

THE WITNESS:  I’m sorry.15

BY MR. SILVERSTEIN:16

Q Mr. Walsh, you talked about the -- I’ll get to my next17

question in a second.18

The meeting -- you testified that the meeting took19

place on February 11th, 2011.20

A Yes.21

Q What happened on February 10th, 2011?22

A Jillian Jacques was terminated.  She was fired.23

Q So, can you tell me of the attendees at this February 11th24

meeting, who was there that no longer worked at Somerset Valley25
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that you recall?1

A Jillian Jacques, Shannon Napolitano, Sheena Claudio, Pearl2

Hooper, Dominick Joseph -- there might have been a couple of3

other terminated people there.4

Q Did Ms. Jacques attend the meeting?5

A I said Ms. Jacques.6

Q So, you testified as to what the reason for calling the7

meeting was.  What was actually discussed at the meeting in8

February?9

A Jillian’s termination was one of the main topics of the10

meeting.11

Q Who was there on behalf of the union, Mr. Walsh?12

A It was myself and Ms. Sombillo.13

Q What did you say with regards to the termination?14

A That -- with the termination, that we’d be filing Board15

charges on behalf of Jillian for her termination.  And that --16

and that we were going to support her 100 percent and, you17

know, once again, those people who are terminated, then we’ll18

help them for -- if they’re terminated for union activity.19

Q What was the mood that was expressed at that meeting by20

the employees?21

A It wasn’t -- it wasn’t good.  People were very concerned,22

the ones that still currently worked there.  They felt they23

were more vulnerable now to be terminated with Jillian being24

terminated.25
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Q What was discussed with regards to the status of the1

objections case and what the union could do at that point in2

time?3

A So, with regards to the objection case and what we could4

do is right now, the election was not certified, and what we5

had to do was go through the Labor Board for our Board charges. 6

But if the election had been certified, then we were able to7

file grievances to help people get their jobs back.8

Q Did you talk about the idea of an estimate as to how long9

it would take for the Board in Washington to rule on the10

objections case?11

A There was.  I told them that when things get appealed to12

Washington, that Washington tends to move slow, and that it13

could take some time.14

(Attorneys engaged in off-the-record colloquy)15

(Pause)16

THE COURT:  Counsel, you’ve marked P-8.17

MR. SILVERSTEIN:  Yes, Your Honor.18

THE COURT:  You’re offering that in evidence?19

MR. SILVERSTEIN:  Yes, Your Honor.  The quote at the20

top is “I was fired for standing up for my residents.”21

MS. ALITO:  I’d like a brief voir on this.22

THE COURT:  Yes, Counsel.23

VOIR DIRE24

BY MS. ALITO:25



Walsh - Voir Dire 83

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q Mr. Walsh, did you write this?1

A Did I write it?2

Q Yes.3

A No, I did not.4

Q Who did write it?5

A Our communications department.6

Q Okay.  And do you know who in your communications7

department did?8

A I’m not sure the exact person.9

Q Did you review it before it was handed out?10

A I handed it out.11

Q You handed it out.  Do you know whether these are actual12

quotations from Ms. Jacques?13

A I -- can I see it, please?14

Q Oh, sure.15

(Pause)16

A Do I know if this is an exact quote?17

Q Yeah, there is -- there are two items on P-8 that are in18

quotation marks.19

A Um-hum.20

Q Do you know whether those are actual quotations from Ms.21

Jacques?22

A They -- they might be paraphrased potentially.  I don’t23

know if it’s word-for-word, but --24

Q Do you know what the procedure is at 1199 with respect to25
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putting quotations around things?  Are they actual quotations1

or are they paraphrases?2

A Both.3

Q Both.  So, it is a regular practice of 1199 to paraphrase4

people’s statements and nonetheless put them in quotations5

marks to --6

MR. SILVERSTEIN:  Objection, Your Honor.7

THE COURT:  I’m not sure that he can testify to8

regular practice.9

THE WITNESS:  I can’t.10

THE COURT:  Do you know?11

THE WITNESS:  No.12

BY MS. ALITO:13

Q Mr. Walsh, you have testified that this is probably both14

actual quotations and paraphrase, how do you know that?15

A Well, I said I wasn’t sure; it could be.  I don’t know.16

Q All right.  Thank you.  Well, how do you know that it’s17

possible that it could be paraphrased?  Has that been done to18

your knowledge in the past?19

MR. SILVERSTEIN:  Objection, Your Honor.20

THE COURT:  I’ll permit it.21

A In the past, I know -- I know it’s been done.  But this is22

a very lengthy quote within the quotation marks.  So that’s why23

I don’t know if it’s 100 percent word-for-word.24

THE COURT:  All right.  That’s enough.25
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MS. ALITO:  Thank you.1

THE COURT:  Counsel, do you object?  Ms. Alito? 2

MS. ALITO:  Objection; lack of foundation, Judge.3

THE COURT:  He distributed this on behalf of his4

organization, the voir dire indicates problems with what is5

stated on the face of it, perhaps, but no problem with the fact6

that he knows he distributed it on behalf of his organization. 7

So, I’ll admit it in as union literature.8

P-8 in evidence.9

DIRECT EXAMINATION10

BY MR. SILVERSTEIN:11

Q Mr. Walsh, how was what you have in front of you as12

Petitioner’s Exhibit 8, distributed?13

A It was given out at the meeting on February 11th, and it14

was also mailed to peoples’ houses.  Everybody that appeared on15

the Excelsior list.16

Q That’s who it was mailed out to?17

A Yes.18

Q So, this was handed out the day after Ms. Jacques was19

terminated?20

A Yes, it was.21

THE COURT:  Just a second.  Her termination, you22

said, was February 11th, and the meeting was the same day.23

THE WITNESS:  The termination was February 10th.24

THE COURT:  Okay.  Thank you.25
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THE WITNESS:  And the meeting was on the 11th.1

THE COURT:  All right.2

BY MR. SILVERSTEIN:3

Q Mr. Walsh, I’d like to go back for just one second.  You4

testified about the November 5th meeting in which the subject5

of contract negotiations and the status of such was raised. 6

Did the employees respond to your remarks at this meeting?7

A I’m sorry.  Can you repeat the question one more time?8

Q Yes.  You had testified earlier about the subject of9

contract negotiations being raised at the November 5th meeting10

-- that union meeting, and you testified what you had said. 11

Did the employees respond to what you had said about the status12

of contract negotiations?13

A Yes.14

Q What did they say?15

A They said the company is never going to negotiate a16

contract with the union, that they would shut the facility down17

before they would ever negotiate a contract with the union, and18

that, you know, the company would be more likely to fire19

everybody than --20

MS. ALITO:  I have my same continuing objection,21

Judge.22

THE COURT:  Yes.23

MS. ALITO:  I believe this is going beyond what was24

permitted.25
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THE COURT:  They’re expressing their state of mind. 1

I don’t think that they’re attempting -- you’re not attempting2

to bring out double hearsay, and it is state of mind.3

BY MR. SILVERSTEIN:4

Q Had you finished your answer, Mr. Walsh?5

A No.  And that the company would probably fire everybody6

before they would negotiate a contract with the union.7

Q Did this subject come up at the February 11th meeting?8

A Contract negotiations?9

Q Both contract negotiations and what you just testified,10

the employees’ reaction like they had in November.11

A Yes.12

Q How so?13

A Workers were still afraid of being retaliated against14

since Jillian was fired.  They were saying that they felt more15

vulnerable because Jillian was fired than they have ever felt16

before and that here it is months, and months, and months after17

the election and, you know, the company is still campaigning18

hard, and that they’re not going to sit down with the union and19

bargain.20

Q And your response to that, if any?21

A Yes, I told them once the election’s certified, they have22

to sit down and bargain in good faith with the union.23

Q How did that go over with the employees?24

A They didn’t believe me.  They said they would rather25



Walsh - Direct 88

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

shutdown the facility, the company.1

Q You testified earlier that you had conducted house visits2

as one means of communicating with employees and telling them3

about meetings and such, did you ever distribute any union4

literature or union materials during your house visits?5

A Yes, I did.6

Q What was such -- give me an example of something that you7

distributed.8

A There was a DVD I distributed, I think it’s called the9

history of 1199.10

MR. SILVERSTEIN:  Your Honor, we’ll offer and -- mark11

as Petitioner 9 and offer the DVD into evidence.12

THE COURT:  And when was this disseminated?13

BY MR. SILVERSTEIN:14

Q Mr. Walsh?15

A January of 2011, and late December, 2010.16

THE COURT:  At meetings.17

THE WITNESS:  No, visiting people at their homes.18

THE COURT:  Late December and into January, right?19

THE WITNESS:  And it was also distributed at the20

February 11th meeting.21

THE COURT:  Are you offering it in evidence?22

MR. SILVERSTEIN:  Yes, Your Honor.23

THE COURT:  Any objection?24

MS. ALITO:  No, Your Honor.25
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THE COURT:  Okay.  P-9, DVD in evidence.  Thank you,1

Counsel.2

BY MR. SILVERSTEIN:3

Q I would like to talk about certain specific Somerset4

Valley employees now with you, Mr. Walsh.  You had testified5

earlier about Ms. Jarbo -- Avian Jarbo indicating that she6

wanted nothing more to do with the union in November of 2010,7

do you recall that?8

A Yes.9

Q Did she eventually -- did you contact her after the10

hearing officer report issued?11

A Yes.12

Q Okay.  Tell me about that communication?13

A After the report was issued, we had another -- I guess --14

I’m sorry, can you repeat that?15

Q Yes, did -- I had asked you if you had contacted Ms. Jarbo16

after the hearing officer report issued?17

A Yes.18

Q Did you speak with her?19

A Yes, I did.20

Q Okay.  And how’d you speak with her?21

A By phone.22

Q And what did you say to her about the hearing officer’s23

report?24

A I told her we have good news, that the hearing officer25
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found us not guilty of all of our charges, and that --1

Q When you say “charges,” are you referring to objections --2

A Yes.3

Q -- that were filed?  Okay.4

A Exactly.5

Q I just want to clarify that for the record.  What was her6

response when you told her that the hearing officer essentially7

exonerated the union?8

A She was excited.9

Q Did the subject of getting a contract come up in this10

discussion?11

A Yes, it did.12

Q How so?13

A She wanted to know if we’d be able to now negotiate for a14

contract.  You know, I told her that we have to wait for the15

election to be certified, but she said she would do whatever it16

takes to win a contract.17

Q Was there an unfair labor practice hearing about charges18

that were filed against Somerset Valley held earlier this year?19

A Yes, there was.20

Q And this is a trial before the Administrative Law judge?21

THE COURT:  Counsel, I’m sorry, I lost the train of22

this.23

MR. SILVERSTEIN:  Yes.24

THE COURT:  We’re in a conversation between Ms. Jarbo25
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and Mr. Walsh in or about late January, 2009.1

MR. SILVERSTEIN:  Yes.2

THE COURT:  She was excited, she wanted to know if3

the union could negotiate the contract now, and she would do4

everything she could to support that, right?5

MR. SILVERSTEIN:  Correct.6

THE COURT:  And then I lost the trail.7

MR. SILVERSTEIN:  Okay.  That was the end of the8

conversation, but I’m going on to --9

BY MR. SILVERSTEIN:10

Q Did she -- after this conversation, did she participate in11

any union proceedings or administrative proceedings?12

A Yes, she did.13

Q Okay.  Did she testify at the unfair labor practice14

hearing?15

A Yes.16

Q When approximately were the dates of this unfair labor17

practice hearing?18

THE COURT:  Just a second.  Now we’re talking about19

the one that has recently produced the --20

MR. SILVERSTEIN:  Before the Administrative Law21

judge.22

THE COURT:  -- the ruling.23

MR. SILVERSTEIN:  Yes.24

THE COURT:  Okay.  And that was a series of charges25
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that I think began with a termination of the first to be1

terminated, or some --2

MR. SILVERSTEIN:  There is a --3

THE COURT:  It was a series of charges.4

MR. SILVERSTEIN:  Yes.  And it evolved over time, but5

there are eventually three separate unfair labor practice6

charges, 2-9 -- 22-CA-29599, 22-CA-29628, and 22-CA-29868,7

which were consolidated for a hearing before the Administrative8

Law judge.9

THE COURT:  And there was something like 19 days of10

hearings.11

MR. SILVERSTEIN:  Yes, Your Honor.12

THE COURT:  That’s the hearing you’re talking about.13

MR. SILVERSTEIN:  Yes, Your Honor.14

THE COURT:  Okay.  Just distinguishing it for the15

record from the hearing officer’s hearing --16

MR. SILVERSTEIN:  Yes, Your Honor.17

THE COURT:  -- on certifying the Board election --18

the election results.19

MR. SILVERSTEIN:  Correct, Your Honor.20

THE COURT:  So, this was before a hearing officer21

also.  No, it was an Administrative Law judge.  So, we can call22

it an ALJ hearing.23

MR. SILVERSTEIN:  Correct, Your Honor.24

THE COURT:  Fine.25
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BY MR. SILVERSTEIN:1

Q Did Ms. Jarbo testify at the ALJ hearing?2

A Yes, she did.3

Q Did Ms. Jarbo give a deposition in this Federal District4

Court litigation?5

A Yes, she did.6

Q Tell me about your conversations with Ms. Jarbo after she7

gave the deposition.8

MS. ALITO:  Objection; hearsay.9

THE COURT:  Well, I can’t deal with the objection10

without context.  You can make a proffer.11

MR. SILVERSTEIN:  Ms. Jarbo, after the deposition,12

expressed to Mr. Walsh her lack of comfort in participating in13

the proceeding, had a fear for her job, and then there is an14

episode which took place at the union office between Mr. Walsh15

and Ms. Jarbo’s husband in which similar fears were expressed16

and concerns were expressed.  And the fact that Ms. Jarbo17

later, after that, what I would deem argument or an18

altercation, expressed to Mr. Walsh that she did not wish to19

participate in this proceeding.20

MS. ALITO:  Your Honor, this -- this examination of21

Mr. Walsh has now evolved into a parade of hearsay accounts of22

the statements of a large number of members of the union.  I23

think it really goes beyond the limited purpose that the Court24

has ruled is appropriate.25
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THE COURT:  Well, that would have been an objection1

to make quite some time ago.2

I’m going to allow him to finish up.3

MS. ALITO:  Your Honor, I have objected.   And,4

Judge --5

THE COURT:  No, you have not objected on any basis6

other than hearsay, Counsel.7

MS. ALITO:  That’s -- and that’s my objection --8

that’s my objection here, as well, Judge.9

THE COURT:  You have a standing objection.  I’m going10

to overrule it because the proffer falls within the parameters11

of the ruling that I’ve made; expressing fears and motivations.12

BY MR. SILVERSTEIN:13

Q Mr. Walsh, tell me about the conversation you had with Ms.14

Jarbo after her deposition.15

A I asked her if she would be able to meet with Mr. Santiago16

at the union office about potentially being a witness in this17

procedure.  And I wanted to know if she’d be able to meet with18

Mr. Santiago at the union office to testify in this Court.19

Q And what was her response to you at that time?20

A She said she would come to the union office and meet Mr.21

Santiago.22

Q Did she come to the union office?23

A Yes, she did.24

Q What happened at the union office?25
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A To get into the building, the doors are always locked. 1

So, if you don’t have an access card, you have to ring the2

doorbell.  And the doorbell rang, and I answered the door, and3

it was Avian Jarbo and her husband.4

Q Have you met her husband before?5

A Yes, I did.6

Q When had you met her husband?7

A When I was doing house visits.  I was distributing the8

DVDs in January, and I left one with her husband.9

Q Okay.  So, what happened when they arrived at the union10

office?11

A I invited them in, and I brought Avian and her husband to12

where Mr. Santiago was, the small conference room.13

Q Did you have a conversation with her husband, Mr. Jarbo?14

A Yes, I did.15

THE COURT:  This is in her presence?16

THE WITNESS:  So --17

THE COURT:  They’re both together, yes?18

THE WITNESS:  At this point, they are.19

THE COURT:  Okay. 20

A I bring both of them to where Mr. Santiago is, and that’s21

when Avian’s husband asked if he could have a word with me22

privately.  And I said, “Sure.  Why don’t you come into my23

office?”  And we proceeded to walk to my office where we met.24

Q What happened when you met in your office?25
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A Mr. Jarbo sat down, and he said he felt very uncomfortable1

with his wife potentially testifying here in court.  I asked, 2

“Why do you feel uncomfortable testifying?”  He said that his3

wife can’t afford to lose this job, and that he felt that if4

she were to go to court and testify on behalf of the union, it5

would be putting her job in jeopardy.6

I told him, I was like, “That’s what this court case7

is about.  This case is about people being wrongfully8

terminated and being put back into work, getting their jobs9

back.”10

And his demeanor completely changed.  He then started11

yelling at me, screaming that he doesn’t want his wife to12

testify, doesn’t want her to lose her job for testifying, and13

that if he was fired, he would come back to the union office14

and hurt me if she was fired for participating in court.15

Q Did you speak with Avian Jarbo, Ms. Jarbo after this16

conversation with her husband?17

A Yes.18

Q How long after the conversation with her husband did you19

speak with Ms. Jarbo?20

A Within a week.21

Q And how did you communicate with her?22

A By phone.23

Q Okay.  Tell me what was said in the conversation.24

MS. ALITO:  Your Honor, I apologize.  I just want to25
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make absolutely certain for the record that I have a standing1

and continuing hearsay objection to his entire line of2

questions.  I don’t want to continue interrupting, I’m not3

intending to be disrespectful to the Court.  I simply want to4

make absolutely certain for my client’s sake the record is5

clear.6

THE COURT:  In that case, you should just not rely on7

a standing objection, and I’ll permit you -- without any8

prejudice to you or your client -- to simply state “same9

objection, Your Honor.”10

MS. ALITO:  Thank you, Judge.11

BY MR. SILVERSTEIN:12

Q What was said in the --13

THE COURT:  Same objection.  Same ruling, overruled.14

BY MR. SILVERSTEIN:15

Q What was said in the conversation, Mr. Walsh?16

MS. ALITO:  Same objection.17

THE COURT:  Overruled.18

A That she did not want to participate in this Court.19

Q Did she say why?20

A She didn’t want to -- she --21

MS. ALITO:  Same objection.22

A She told me --23

THE COURT:  Overruled.24

THE WITNESS:  I’m sorry for cutting you off.25



Walsh - Direct 98

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A She told me that she was afraid she would get fired if she1

came to this hearing.2

THE COURT:  What’s her job position?3

THE WITNESS:  She was a CNA, I believe.4

MR. SILVERSTEIN:  I believe we’re up to 10.5

THE COURT:  P-10.6

MR. SILVERSTEIN:  P-10, thank you.7

(Pause)8

MR. SILVERSTEIN:   Your Honor, I’d like to mark as9

Petitioner Exhibit 10, and offer into evidence a two-page10

document which says, “Our victory is official.”  And it11

actually says it on each side.12

THE COURT:  Any objection?13

MS. ALITO:  No, Your Honor.14

THE COURT:  Thank you, Counsel.  P-10 in evidence.15

BY MR. SILVERSTEIN: 16

Q Mr. Walsh, do you see the document that’s been marked as17

Petitioner Exhibit 10?18

A Yes, I do.19

Q How was this distributed to employees?20

A This was distributed by mail.21

Q Approximately when was this distributed to employees?22

A This was distributed -- one second -- can I read it really23

quick?24

Q Absolutely.25
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A I’m sorry.1

Q Let us know when you’re ready.2

(Pause)3

A This was issued after Washington, DC -- the Labor Board in4

Washington, DC ruled in favor that the election should be5

certified.6

THE COURT:  It begins, quote, “Last week, the7

National Labor Relations Board certified the union as our8

collective bargaining agent.”  So, what would have been last9

week, what would have been this week?10

THE WITNESS:  That was -- I think it was in August.11

THE COURT:  As best you recall, approximately August?12

THE WITNESS:  I think so.13

THE COURT:  Okay.  Thank you, Counsel.14

BY MR. SILVERSTEIN: 15

Q Of what year?16

A 2011.17

Q That was mailed to which employees, Mr. Walsh?18

A Everybody whose named appeared on the Excelsior list.19

Q Even the ones that you knew had been terminated?20

A Yes.21

Q Who’s Kerline Silaire, Mr. Walsh?22

A Kerline Silaire --23

THE COURT:  Counsel, please spell that, if you could?24

MR. SILVERSTEIN:  Absolutely.  K-E-R-L-I-N-E, first25
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name.  Last name, S-I-L-A-I-R-E.1

BY MR. SILVERSTEIN: 2

Q Mr. Walsh, who’s Kerline Silaire?3

A She was a CNA at Somerset Valley.4

Q Did she participate in the organizing campaign?5

A Yes, she did.6

Q How so?7

A She was one of our card signers.  She came to the meetings8

that we had.  She appeared in the Youtube video, and she is on9

Exhibit Number 2, the Talking Heads Piece.10

Q That’s Petitioner’s Exhibit 2?11

A Yes.12

Q Did you do a house visit with Ms. Silaire?13

A Yes, I did.14

Q And how do you remember that you did a house visit with15

Ms. Silaire?16

A My car was towed at her house.17

THE COURT:  The what?18

THE WITNESS:  My car got towed at her house.19

BY MR. SILVERSTEIN:20

Q Did you ask her to participate in giving an affidavit to21

the Labor Board?22

A Yes, I did.23

Q And this is in relation to the unfair labor practice24

charges?25
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A Yes.1

Q Can you approximate what point in time this was?2

A September, October.3

Q Of what year.4

A 2010.5

Q So, this was after the election?6

A After the election, yes.7

Q Okay.  When you asked her that, what did she say to you?8

MS. ALITO:  Same objection.9

THE COURT:  Same ruling.10

A She said that she wanted to make sure everything was11

confidential, that she didn’t want the company to know that she12

was cooperating with the objections case.13

Q Did she say why that was?14

A She didn’t want to be fired for publicly helping the15

union.16

Q Did she give an affidavit to the Labor Board?17

A No, she did not.18

Q Did she attend the October meeting?19

A No, she did not.20

Q Did she attend the November meeting?21

A No, she did not.22

Q Did she attend the February meeting?23

A No, she did not.24

Q Do you know an employee of Somerset Valley by the name of25



Walsh - Direct 102

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Steven Usharenko.1

A Yes, I do.2

THE COURT:  Spell the last name. 3

THE WITNESS:  Please, the flier.  Unless -- do you4

have the spelling?5

MR. SILVERSTEIN:  I think I do.  U-S-H-A-R-E-N-K-O.6

THE COURT:  Proceed.7

BY MR. SILVERSTEIN:8

Q How do you know Mr. Usharenko?9

A He’s an LPN that works -- uh, or worked at Somerset10

Valley.11

Q Is he a -- you talked about the flier, Petitioner’s12

Exhibit 2.  Where does he appear on that flier?13

A I -- he’s next to -- he’s in between Pearl Hooper and14

Maria Granda, and he’s below Grace Lopez, and he’s above the W15

in “We’re” for “We’re voting yes for 1199 SEIU.”16

Q Are you talking about one of the Talking Heads, or are you17

talking about a group photo?18

A I was talking about the Talking Heads, but he’s also on19

the front cover in the group photo wearing the green shirt with20

a sign in his hand saying, “We can’t wait.”  He’s the only man21

in the photo.22

Q Do you want to show the judge what photo you’re referring23

to?24

(Pause)25
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Q Before we go onto that, I just want to clarify one point1

that I actually skipped over with Kerline Silaire.  You had2

asked her to give an affidavit to the Board.3

A Yes.4

Q Did she initially --5

MS. ALITO:  Ah --6

Q -- agree to participate?7

THE COURT:  Same objection?8

MS. ALITO:  Yes.9

THE COURT:  Same ruling.10

A She did eventually agree.11

Q But she didn’t actually -- and the end result is that she12

didn’t give an affidavit, is that correct?13

A Correct.14

Q Okay.  Mr. Usharenko, did --15

THE COURT:  I don’t understand, sir, if she initially16

refused and eventually agreed, but did not give an affidavit,17

did she eventually then again refuse?18

MR. SILVERSTEIN:   Yes.19

Q Mr. Walsh --20

MR. SILVERSTEIN:  I don’t know if he has a personal21

knowledge of the refusal, she -- if you’d like me to make an22

offer of proof, I will.  Or just ask questions, whichever you23

prefer.24

THE COURT:  You can go ahead and ask.25
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MR. SILVERSTEIN:  Okay.1

BY MR. SILVERSTEIN:2

Q Mr. Walsh, what do you know about Ms. Silaire’s, I guess,3

change of heart with regard to participating?4

THE COURT:  Did she tell you she would give an5

affidavit?6

THE WITNESS:  Yes, she did.7

THE COURT:  After initially refusing?8

THE WITNESS:  Yes.9

THE COURT:  Told you that.10

THE WITNESS:  Yes.11

THE COURT:  And did you refer her to somebody?12

THE WITNESS:  Yes, I referred her to Mr. Santiago.13

THE COURT:  Okay.  Thank you.  That’s enough.14

BY MR. SILVERSTEIN:15

Q With Mr. Usharenko, did you ask him to participate in the16

objections hearing in any way?17

A Yes, I did.18

Q How did you ask him to participate?19

A Part of the -- part of the objections was things that20

happened in the conference room and things that happened in the21

hallway outside of the conference room.  And the only time I’ve22

ever been inside the facility was the pre-election conference,23

and after the election when the votes were counted.  And we24

knew there was going to be a lot of testimony based on things25
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that happened inside the facility.  We didn’t have a floor1

plan, or a map, or anything.  And I knew Steven, one of his2

previous jobs, was making floor plans.  So, I asked him if he3

would be able to draft up a floor plan of Somerset Valley.4

Q Was this in person or over the phone?5

A In person.6

Q Where was this conversation?7

A His house in Flemington.8

Q What was his response to your request?9

MS. ALITO:  Same objection.10

A He said that he would --11

THE COURT:  I’ll permit it.12

THE WITNESS:  Oh, I’m sorry.13

A He said that he would, but he wanted to make sure that14

nobody knew it was coming from him.15

Q Did he explain why he wanted that?16

A He said he didn’t want to be in trouble for participating17

with the union.18

Q Had any of the leaders been discharged at this point?19

A Yes.20

Q Who?21

A Shannon Napolitano and Sheena Claudio.22

THE COURT:  So, what time -- when does this23

conversation take place?24

THE WITNESS:  This conversation -- oh, I’m -- I’m25
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sorry.  Shannon Napolitano was terminated -- I’m not sure if1

Sheena was fired at that point.2

BY MR. SILVERSTEIN:3

Q Approximately when do you recall that this conversation4

with Mr. Usharenko took place?5

A Beginning of September -- beginning of October.6

Q What year?7

A 2010.8

Q Did you speak to Mr. Usharenko after the hearing officer9

report issued?10

A Yes, I did.11

Q Just if you know, what shift did Mr. Usharenko work at12

Somerset Valley?13

A 3 to 11.14

Q Was that the -- who else worked the 3 to 11 shift that you15

know of as an LPN?16

A Jillian Jacques.17

Q What did you tell Mr. Usharenko about when you to him18

about the hearing officer report?19

A I told him we had good news, and I wanted him to come to20

the meeting at the Days Inn.21

Q Which meeting are you referring to?22

A The February 11th meeting.23

Q Of what year?24

A 2011.25
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Q Okay.  What was his response?1

MS. ALITO:  Same objection. 2

A He said he would attend the meeting.3

THE COURT:  Same ruling.4

BY MR. SILVERSTEIN:5

Q I didn’t catch the answer.  I’m sorry.6

A He said he would attend the meeting.7

Q Did he go to the meeting?8

A No, he did not.9

Q Okay.  Did you speak with him after the meeting?10

A Yes, I did.11

Q Okay.  Tell me about the conversation.12

MS. ALITO:  Same objection.13

A The --14

THE COURT:  Same ruling.15

A The conversation was over the phone, and he said -- he has16

a wife that is going through medical treatments, she’s ill, and17

he said that the company would always send spies to the18

meetings to monitor who has been going to the meetings.  And he19

was afraid that it’d be reported to the company that he was at20

this union meeting, and he said he didn’t want to get fired for21

going to the meeting because he cannot lose his health22

insurance because of his sick wife.23

Q Did he reference Ms. Jacques in this conversation?24

A Yes, he did.25
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Q How so?1

A He said he was very concerned because Ms. Jacques was2

fired.3

Q Did you tell him what happened with the hearing report --4

hearing officer report?5

A Yes.6

Q What’d you tell him?7

A I told him that all the charges against the union were8

dropped and we were found not guilty of all the charges.9

Q What was his response, if any?10

A He was happy to hear it.  But, you know, at the same time,11

he said it’s meaningless that the company’s not going to do12

anything with the union.13

Q Who’s -- do you know a CNA by the name of Yendy Dutchers14

(phonetic)?15

A Yes, I do.16

Q Does she work at Somerset Valley?17

A Yes.18

Q Okay.  Did you have a conversation with Ms. Dutchers after19

Ms. Jacques was terminated?20

A Yes, I did.21

Q Okay.  Tell me about that conversation.22

MS. ALITO:  Same objection.23

THE COURT:  Same ruling.24

A I received --25
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THE COURT:  Counsel, this is becoming cumulative, but1

I’ll permit it.  Is this the last one?2

MR. SILVERSTEIN:  This is the last one.3

THE COURT:  Okay.4

A I received a message on my answering machine, and I called5

her back and I had a conversation about Care One.  And she said6

that she wasn’t -- she was on vacation at the time.  And she7

said she was very stressed out about Jillian being fired, and8

that she wasn’t sure if she was going to return back to work. 9

I asked her if she had another job lined up, and she said she10

did not.11

I told her that she should make sure she has another12

job lined up before she quits.13

Q Mr. Walsh, you, at the beginning of your answer, talked14

about receiving a message from Ms. Dutchers.15

A Yes.16

Q Did you save that message?17

A Yes, I did.18

Q Okay.  On what phone did she leave that message for you?19

A My office phone.20

Q And what did you do with that message once -- after21

receiving it?22

A I played the message, and while I was playing it, I held23

my cell phone up to record what the message said.24

MS. ALITO:  Objection to the playing of this25
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recording.  It’s hearsay.1

BY MR. SILVERSTEIN:2

Q Mr. Walsh --3

MR. SILVERSTEIN:  May I ask a question?4

THE COURT:  I understand the objection to be the5

continuing basis of inadmissible hearsay.6

What’s the proffer?7

MR. SILVERSTEIN:  The proffer is that the tape8

recording of the voice mail message that Ms. Dutchers left for9

Mr. Walsh where she indicated that it was a depressing day,10

that she wasn’t -- she didn’t know if Brian had found out that11

Jillian was just fired.  And that’s the precursor to Mr. Walsh12

calling Ms. Dutchers back.13

THE COURT:  I’ll permit it.14

BY MR. SILVERSTEIN:15

Q Mr. Walsh, I am holding up an audio cassette which will be16

marked as Petitioner’s Exhibit 11.  Can you tell the Court how17

the office voice mail came to come to be converted onto this18

audio cassette recording?19

A Yes.20

THE COURT:  Is there any kind of authenticity or21

chain of custody objection here, Counsel?22

MS. ALITO:  No, Your Honor.  Just the hearsay23

objection.24

THE COURT:  All right.  Then I’m going to admit it25
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over the hearsay objection because there’s no authenticity1

problem.2

Is this marked P-11?3

MR. SILVERSTEIN:  It -- it will be.  It’s just a4

matter of --5

THE COURT:  Okay.  P-11 in evidence is this recorded6

statement.  Recorded telephone message.7

MR. SILVERSTEIN:  May I play the tape, Your Honor?8

THE COURT:  Yes, sir.  What’s the date of it?9

MR. SILVERSTEIN:  At the end of the tape, it will10

have the recording date on there.11

(Whereupon the cassette tape playing)12

BY MR. SILVERSTEIN:13

Q From the conversation that you described with Ms. Dutchers14

is what was subsequent to her leaving the voice mail message15

for you?16

A Yes.17

THE COURT:  Did that recording say that it was18

recorded February 11, 2011?19

MR. SILVERSTEIN:  Correct, Your Honor.20

THE COURT:  Okay.  And did you call her back that21

same day, sir?22

THE WITNESS:  Yes, I did.23

THE COURT:  Okay.24

BY MR. SILVERSTEIN:25
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Q And just, I guess -- this is repetitive, just clarify the1

conversation that you had with Ms. Dutchers.2

MS. ALITO:  Same objection.3

THE COURT:  Same ruling.4

A Once again, she was saying that Jillian was fired, and she5

was very stressed out about it.  She didn’t know if she wanted6

to continue working at the facility because of the stress and7

that she was going to quit.  I asked her if she had another job8

lined up.  She said she did not.  And I said she should not9

quit until she finds another job.10

MR. SILVERSTEIN:  Marking for identification11

Petitioner’s Exhibit 12, and offering it.  This is a -- it is a12

two-page document which says, “Labor Board issues, complaint13

against Somerset for refusing to bargain with” --14

(Pause)15

THE COURT:  Counsel, we’re well over even the16

extended time that we said we would take before the lunch17

break.  How much more do you have?18

MR. SILVERSTEIN:  This is just about it, Your Honor. 19

I’d say less than five minutes, if that much.20

THE COURT:  I think we’re going to have to stop now.21

MR. SILVERSTEIN:  Okay.22

THE COURT:  Lunch recess.23

(Recess 1:19 P.M./Reconvene 2:37 P.M.)24

THE COURT:  We’re back in session.  Mr. Silverstein,25
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you can resume with Mr. Walsh.  I think we were at -- you had1

introduced P-12 for identification.2

MR. WALSH:  Has that been offered yet, Your Honor?3

THE COURT:  You were about to.4

MR. WALSH:  Petitioner would like to offer Petitioner5

Exhibit 12, please.6

MS. ALITO:  No objection.7

THE COURT:  Thank you, Counsel.  P-12 in evidence.8

BY MR. SILVERSTEIN: 9

Q Mr. Walsh, can you take a look at Petitioner’s Exhibit 12,10

please?11

A Yes.12

Q What is this -- was this distributed to employees?13

A Yes, it was.14

Q Okay.  By what means?15

A By mail and by hand.16

Q Okay.17

A At the facility, I did another shift change.18

Q When, approximately, did you do the shift change,19

leafletting?20

A Sometime in October.21

Q Of what year?22

Q 2011.23

Q Is that around the same time that this was mailed out?24

A Yes.25
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Q To whom was this mailed out, Mr. Walsh?1

A Everybody whose name appears on the Excelsior list.2

Q Even to the employees that you knew were terminated?3

A Yes.4

THE COURT:  What was the date of this, October, two5

thousand?6

THE WITNESS:  Eleven.7

THE COURT:  Eleven.  So, this year.8

THE WITNESS:  Yes, ma’am.9

BY MR. SILVERSTEIN:10

Q And just for clarity of the record’s sake, what is this11

leaflet referring to when it says “Labor Board Issues12

Complaint”?  We had previously talked about an objections13

hearing, we had talked about the hearing before the ALJ.  What14

does this relate to?15

A This has -- relate to Somerset Valley refusing to bargain16

with the union.17

Q Is that -- I guess my question is with regard -- did the18

union eventually get certified?19

A Yes.20

Q And when, approximately, was that?21

A August of 2011.22

Q Okay.  Was the request to bargain from the company made?23

A Yes.24

Q Okay.  And how does this relate -- how does Petitioner25
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Exhibit 12 relate to the union’s request to bargain?1

A That the company -- that Somerset Valley is refusing to2

bargain with 1199.3

Q Okay.  4

MR. SILVERSTEIN:  That’s all the questions I have of5

this witness, Your Honor.6

THE COURT:  Well, that’s fine.7

CROSS-EXAMINATION8

BY MS. ALITO:9

Q Good afternoon, Mr. Walsh.  Let’s clear up a couple of10

little things first.  You testified that the union won the11

election in Somerset, but you didn’t say what the vote was. 12

What was the vote?13

A 38 to 28.14

Q 38/28, right?15

A Yes.16

Q Okay.  So, there were 28 employees against the union --17

voted against the union.18

A The results were 38/28, yes.19

Q Yes.  So, 28 employees voted against the union.20

A Yes.21

Q Okay.  So, when you testified that the workers won the22

election, actually the union won the election, correct?23

A The workers voted in favor of the union.24

Q Yes, and the union won.25
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A Yes.1

Q Okay.  And a couple of weeks after the election, a2

petition was circulated among the employees to get rid of the3

union, right?4

A There was testimony from Eric Carpio (phonetic) in the5

trial -- in the objections trial that he was circulating a6

petition.7

Q Okay.  And that was within a couple of weeks of the union8

election, right?9

A I’m not sure when it started.10

Q All right.  So, there was --11

THE COURT:  That may be known to counsel and the12

witness, but who is Mr. Carpio and what is this in reference13

to?14

THE WITNESS:  Mr. Carpio is the son of one of the15

managers at Somerset Valley that was circulating the petition.16

THE COURT:  And it was a petition for what?17

THE WITNESS:  I’ve never even seen it.  It’s either18

the de-certifier, maybe de-authorize the union.19

THE COURT:  Okay.20

BY MS. ALITO:21

Q And your testimony is you never heard about that petition22

aside from the objections hearing?23

A I never said that.24

Q You were aware of that petition, correct?25
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A I became aware of the petition just prior to the1

objections hearing.2

Q Okay.  All right.  So, the support for the union at3

Somerset at the time of the election was far from unanimous,4

correct, Mr. Walsh?5

A The support for the union was far from --6

Q The support -- I’m sorry.  Is there -- I’m a low speaker,7

are you having a difficult time hearing me?8

A I am.9

Q All right.  Let me -- is this microphone -- 10

(Pause/Unrelated off-the-record colloquy)11

MS. ALITO:  The witness seemed to be having trouble12

hearing me, and I wanted to make certain I didn’t have to13

repeat every --14

THE WITNESS:  Okay.15

MS. ALITO:  -- every question. 16

BY MS. ALITO:17

Q And I believe my last question was that in view of the18

38/28 vote in the election on September 2nd, support for the19

union at Somerset was far from unanimous, correct?20

A I wouldn’t say it’s far from unanimous, no.21

Q Well, there were 28 employees who voted against the union,22

right?23

A But there was 38 that voted in favor of the union.24

Q Yes.  And a 28/38 (sic) vote, we can agree, is far from25
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unanimous support with the union, correct, Mr. Walsh?1

A I -- I don’t see it that way.2

Q Okay, fine.  Your testimony is that a vote of separated by3

ten votes 38/28, that’s unanimous support for the union, that’s4

your testimony?5

A No.6

Q Well, I said far from unanimous --7

A Far from unanimous --8

Q -- that’s --9

A -- is different from unanimous.10

Q Okay.  So, in your mind, it’s close to unanimous?11

A (No verbal response)12

Q Well, let’s move on to the fact that there were a number13

of employees who voted against the union, and as a consequence,14

probably had reasons other than fear of Somerset for not15

wanting to speak with you, right, Mr. Walsh?16

MR. SILVERSTEIN:  Objection; foundation.17

THE COURT:  Calls for speculation.18

MS. ALITO:  All right. 19

BY MS. ALITO:20

Q Mr. Walsh, you testified about a number of conversations21

that you’ve had with members of the union, right --22

A Yes.23

Q -- or employees at Somerset.  And you’ve testified about24

what they said to you about what they were thinking, right?25
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A Yes.1

Q Okay.  And you have no way of knowing whether they told2

you the truth or not when they spoke to you, did you?3

MR. SILVERSTEIN:  Objection.4

THE COURT:  This is cross-examination, I’ll permit5

it.6

A Do I know if they were telling the truth?7

Q That’s right.8

A I assume they were.9

Q But you have no way of knowing for sure, right?10

A I mean there’s no reason to believe they weren’t --11

Q Oh.12

A -- being honest.13

Q Okay.  Now, Mr. Walsh, there was marked as an exhibit -- I14

believe it was Exhibit 1, sign-in sheets from union meetings,15

right?16

A Yup.17

Q Okay.  And the attendance at these meetings varies, did it18

not?19

A It did vary.20

Q It fluctuated both before the election and after the21

election, right?22

A Yes.23

Q Okay.  So, you had some meetings before the election where24

you have fewer than ten people in attendance.  And you had25
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meetings after the election where you had fewer than ten people1

in attendance, right?2

A If you’re basing the numbers off the sign-in sheet, yeah,3

but I don’t remember there being meetings prior to the election4

that were fewer than ten.5

Q So, you would have to rely on your memory that there were6

additional people at the meetings before the election, right?7

A Yes.8

Q And your testimony is that there were people who came to9

meetings and didn’t sign in before the election, and of course,10

if that was the practice, we would expect that there would be11

people who came to the meetings after the election, and also12

didn’t sign it, right, Mr. Walsh?13

A Yes.14

Q Okay.  So, if we adjust the numbers both before and after15

the election to reflect the fact that occasionally people came16

and they didn’t sign in, then we have meetings of similar17

attendance, both before and after the election, correct?18

A No.19

Q No, okay.  Page A of Exhibit 1, meeting of July 8th, 2010,20

six people signed in, right?21

A Yes.22

Q Okay.  Meeting of November 5, last meeting in this group,23

and the last page of Exhibit 1, you have eight people signed24

in, right?25
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A Yes.1

Q You have more people signed in for the last meeting in2

November than you did at the first meeting, for which we’ve got3

sign-in sheets in July, right?4

A No, because the last page, as I said earlier, I had signed5

in Sheena Claudio, Elfese, and Pearl; the other meetings, I6

didn’t sign people in.7

Q I see.  Let’s take a look at the meeting of August 26th8

immediately -- or only a few days before the election, and you9

have eight people signed into that meeting, right?10

A Yes.11

Q So, Mr. Walsh, you had similar attendance at union12

meetings, both before and after the election, correct?13

A No.14

Q Okay.  So, in your mind, your testimony is either six and15

eight aren’t similar, is that what you’re saying?16

A What I’m saying is when we had meetings with the union,17

the way the sign-in sheets would work is I would have the sign-18

in sheets down, and I would say if you guys remember to sign19

in, sign in.  It wasn’t mandatory.  If people came to the20

meeting late, I wasn’t going to stop a meeting, interrupt it to21

have people to sign into the meetings.22

The -- as I said, some of these sign-in sheets are23

incomplete.24

Q All right.  And as we’ve established, if people didn’t25
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sign into meetings, they would be just as likely to do it after1

the election as they would be before, correct?2

A Yeah, my practice never changed.3

Q Okay.  Now you testified several times on direct4

examination that you were not allowed in the facility at5

Somerset, right?6

A Yes.7

Q And you testified several times about not being allowed on8

Somerset property, correct?9

A Yes.10

Q And you know from your years of experience as a union11

organizer that you do not have a right to go on company12

property, correct?13

A Yes.14

Q Okay.  And you do know when you made note of this several15

times during your direct examination, you knew that you didn’t16

have a right to do that, and you also knew that the union filed17

a charge about that, and that charge was dismissed, correct?18

MR. SILVERSTEIN:  Objection.19

THE COURT:  What’s the objection?20

MR. SILVERSTEIN:  The objection is the nature of the21

Board’s disposition of that allegation.  The charge --22

THE COURT:  Well, he may or may not know.  The23

question is permissible.24

THE WITNESS:  Oh, okay, answer it?25
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THE COURT:  Yes.1

A Yeah, when we did shift change, we weren’t on the company2

property -- I didn’t think I was on the company property. 3

But --4

Q That wasn’t my question, Mr. Walsh.5

THE COURT:  Actually it was a compound question.  Can6

you break it down?  He’s already testified he knows the union7

does not have the right to be on company property.  It’s8

probably a broad question because I have heard that during the9

election, perhaps he was in the conference room.  I don’t know. 10

But, in general.11

BY MS. ALITO:12

Q In general, you’re aware of the fact from your years of13

experience that you don’t have a right to go on company14

property, correct?15

A Yes.16

Q Okay.  And the second part of my question was you’re aware17

of the fact that the union filed a charge with respect to the18

fact that it was not permitted to go onto Somerset property,19

and that charge was dismissed.20

A I -- I -- I -- this is the first I’ve heard of the charge.21

Q Okay.22

A I was --23

Q If you’re not aware of it, then you can’t answer the24

question.  By the way, you mentioned before in describing Eric25
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Carpio --1

A Yes. 2

Q -- and he’s the person who circulated a petition to get3

rid of the union at Somerset, right?4

A Yes.5

Q Okay.  And you went out of your way to describe Mr. Carpio6

as -- what the -- a relative of management, is that right?7

A Yes.8

Q Okay.  Mr. Carpio was an employee at Somerset Valley,9

right?10

A Yes.11

Q And Mr. Carpio was a voter in the election, right?12

A Yes.13

Q So, Mr. Carpio had just as much right as any other14

employee in the bargaining unit to express his views, right?15

A Yes.16

Q Okay.  And, by the way, Mr. Walsh, the company has rights17

in this whole process of union organization, does it not?18

A It does.19

Q The company has the right to have you not go on his20

property, for example, correct?21

A (No verbal response)22

Q Except for specified occasions, right?23

A Yes.24

Q The company had a right to file objections to the25
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election, correct?1

A Yes.2

Q The company had the right to appeal, correct?3

A Yes.4

Q The company had a right to defend itself in the unfair5

labor practices hearing, right?6

A Yes.7

Q The company has a right to appeal that, right?8

A Yes.9

Q And you’re not saying, and you’re not suggesting through10

your testimony, that Somerset, for some reason, was barred from11

exercising those legal rights that are given to it under the12

federal labor laws, are you?13

A I don’t think I’ve ever said that.14

Q Okay.  Well, then we’re clear.  The union has taken15

various actions, in addition to those that you talked about on16

your direct examination to compel, or coerce, or embarrass17

Somerset into --18

MR. SILVERSTEIN:  Objection, Your Honor.19

THE COURT:  I didn’t hear the question yet.20

BY MS. ALITO:21

Q In addition --22

THE COURT:  I’m sorry.  We don’t have the ability to23

play back, so --24

MS. ALITO:  Sure, Judge.  I’ll repeat the --25
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THE COURT:  -- start over.1

MS. ALITO:  I’ll start over.  It won’t be exact,2

but --3

BY MS. ALITO:4

Q In addition to the fliers that were marked into evidence5

during your direct examination, and the petition, and the other6

things you testified about, the union has engaged in a number7

of other activities designed to compel or coerce Somerset into8

acceding to your demands, has it not?9

A There’s -- there’s definitely been attempts for us trying10

to bargain a contract and go forward after the -- winning the11

election, yes.12

Q Is that a yes to my answer (sic)?13

THE COURT:  Counsel, you used the word “coerce,” I14

don’t think that he would adopt that word.15

MS. ALITO:  That’s my follow-up question.16

A Did we coerce?  No.17

Q Okay.  Now how about embarrass?18

THE COURT:  Embarrass an organization, is that what19

you’re asking?20

MS. ALITO:  An organization, the owners of the21

organization, and the management of the organization.22

MR. SILVERSTEIN:  Well, Your Honor, I’m going to23

object to the --24

BY MS. ALITO: 25
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Q Is that part of your --1

MR. SILVERSTEIN:  Just to the relevance of the2

question.3

THE COURT:  I’ll permit it.4

(Pause)5

THE COURT:  You can answer, sir.6

A No.  Our objective is to let the public know what’s been7

happening.  And if people are embarrassed by the elections8

they’ve taken, maybe they shouldn’t have done some of the9

things they’ve done.10

MS. ALITO:  I apologize, this is not a document I11

intended to use.  It’s got handwritten --12

BY MS. ALITO:13

Q Mr. Walsh, I’m going to hand you --14

CLERK:  I’m sorry.  This -- the number on there at15

the bottom?16

MS. ALITO:  That was from a deposition.17

CLERK:  Okay.  You’re putting a different number on18

it?19

MS. ALITO:  I am.  I handwrote D-1 at the top.20

CLERK:  Okay.  And at the end, we can --21

MS. ALITO:  Oh, I’ll put stickers on it later, rather22

than hold us up.23

THE COURT:  Are you looking to introduce a document?24

MS. ALITO:  I am.25
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THE COURT:  Okay.  So, you’re offering D-1.  Does1

your adversary have a copy?2

MS. ALITO:  He does.3

THE COURT:  Any objection to D-1 in evidence?4

MR. SILVERSTEIN:  No objection, Your Honor.5

THE COURT:  Thank you, Counsel.  D-1 in evidence.6

BY MS. ALITO:7

Q Do you recognize D-1?8

A Yes.9

Q And this is another flier that 1199 distributed, right?10

A Yes, it is.11

Q Okay.  And this is another flier that 1199 distributed,12

right?13

A Yes, it is.14

Q Okay.  And this says, “Is Care One Administrator Doreen15

Illis putting corporate greed before resident care,” right?16

A Yes.17

Q And when did you distribute -- when was this distributed?18

A End of October/November.19

Q Okay.  And was this also done by the communications20

department at 1199?21

A Yes.22

Q Okay.  So, you don’t know specifically who put this23

together?24

A No.25
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Q You didn’t put it together.1

A No, I didn’t.2

Q And you didn’t have any input on the content?3

A No, I didn’t.4

Q Okay.  But you distributed it?5

A Yes.6

Q And it’s an official distribution of the union, right?7

A (No verbal response)8

Q It came from --9

A Yeah, it came from the union.10

Q It came from the union.11

A We distributed it.12

Q Sanctioned by the union, and you stand by this, right?13

A Yes.14

Q Okay.  And this was specifically designed to have an15

unflattering picture of Ms. Illis and embarrass Ms. Illis and16

accuse Somerset of putting corporate greed before resident17

care, right?18

A I feel -- I feel that was a very long question.19

Q Okay.20

THE COURT:  Counsel, before you try again.  The name21

of this individual is Ms. Illis, I-L-L-I-S, for the record.22

BY MS. ALITO:23

Q D-1 accuses Somerset and Doreen Illis of putting corporate24

greed before resident care, correct?25



Walsh - Cross 130

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A It asks the question, “Is Care One administrator Doreen1

Illis putting corporate greed before resident care?”2

Q So, it’s not saying she does, it’s just asking that3

question?4

A And then it goes on to say, “Care One Somerset is wasting5

resources.”6

Q Um-hum.7

A And then it goes on to explain what’s happening at the8

facility.9

Q And it criticizes Care One for spending money to defend10

itself to pursue its legal rights, right?11

A It’s -- it’s about bullying the people that work at12

Somerset Valley, and illegally firing people, and disciplining13

people for the union activity.14

Q “Care One” -- I’m quoting, “the second largest nursing15

home chain in New Jersey is spending money on high-priced out-16

of-state lawyers.”  This flier is criticizing Somerset for17

engaging lawyers in connection with its legal rights.18

MR. SILVERSTEIN:  Your Honor, at this point, we’d19

object.  The document speaks for itself.  Mr. Walsh had20

testified that he had no hand in putting this together, that he21

simply distributed it, and they’re just reading from the22

document.23

THE COURT:  Overruled.  It’s cross-examination.24

BY MS. ALITO:25
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Q That’s the message of this flier, right, Mr. Walsh?1

A That’s part of the message.2

Q Okay.  And this is part of your efforts to embarrass3

Somerset and discredit it with the community, right?4

A It’s -- it’s part of our effort to have Somerset do the5

right thing.  6

Q And “right thing” is giving the best quality of patient7

care, right, Mr. Walsh?8

A Yes.9

Q We can all agree on that, right?10

A Absolutely.11

Q The number one priority in all of this is to give patients12

the highest standard of care, right?13

A Yes.14

Q And that, in fact, is in one of your other documents,15

right?16

A I’m not sure what document you’re referring to.17

Q I’m going to pull it out.  Do you still have the exhibits18

in front of you?19

A Yes.20

Q Okay.  Exhibit 7.  P-7, which is the petition.21

(Pause)22

Q Do you have it?23

A Um-hum.24

Q And is this another document that was created by the25
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communications group at the union?1

A Yes.2

Q Okay.  And you’ve already testified, and I don’t want to3

waste time, that you made a lot of efforts to have people hand4

this out and get signatures, and spread this around, right?5

A Yes.6

Q And you were doing this on behalf of the union, correct?7

A In --8

Q In your position as a union organizer, and I apologize if9

I got your job title wrong.10

A No, you have the job title right.11

Q Okay.  And your distribution of this was in your capacity12

as the union organizer for 1199, right?13

A Yes.14

Q Okay.  So, let’s take a look at the first sentence, which15

says under “Our community supports Care One workers,” it says,16

“We, the undersigned, call upon Somerset Valley Rehabilitation17

and Nursing Center, and its parent company, Care One, to be a18

responsible member of our community and insure residents19

receive the highest quality care.”  Right?20

A Yes.21

Q So, the union’s out there, the highest quality care,22

that’s what the number one priority is, right?23

A Yes.24

Q So, in order to receive the highest quality care the25
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residents in Somerset should receive, at a minimum, the minimum1

standard of care in the profession, right?2

A Yes.3

Q You’re calling for the highest quality, not just the4

minimum, right?5

A Yes, we -- we believe in quality care, absolutely.6

Q So, we don’t want anyone treating the patients at Somerset7

who repeatedly violates the minimum standard of care, do we?8

MR. SILVERSTEIN:  Objection as to relevance and Mr.9

Walsh’s experience in this field.  He testified he’s a union10

organizer.  I don’t know if he’s testified as to any particular11

medical or nursing background that he has.12

THE COURT:  Actually I’m going to sustain the13

objection on the ground that it’s argumentative, which is14

different from just cross-examination questions.15

MS. ALITO:  I understand.16

THE COURT:  I know.17

MS. ALITO:  I understand, Your Honor.  I’ll move on18

to the next question. 19

BY MS. ALITO:20

Q Mr. Walsh, were you aware of the disciplinary histories of21

the organizing committee members when you first met with them?22

THE COURT:  What do you mean “disciplinary history”?23

MS. ALITO:  Their history of disciplines at Somerset.24

THE COURT:  So, they’re --25
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MS. ALITO:  Job performance.1

THE COURT:  They’re documented personnel records, is2

that the question?3

MS. ALITO:  Both documented -- primarily document,4

but --5

THE COURT:  Well, this fellow doesn’t work there.6

MS. ALITO:  No, I know.7

THE COURT:  So, you have to make your question8

precise, please.9

BY MS. ALITO:10

Q Well, did Jillian Jacques tell you when you first met with11

her what written disciplines she had gotten at Somerset before12

that time?13

A No, she did not.14

Q Did you ever find out?15

A Yeah, it came up in the court case we just had.16

Q That’s the first time that you became aware of it in the17

court case -- in the administrative hearing?18

THE COURT:  ALJ hearing are we talking about?19

MS. ALITO:  I believe the witness --20

BY MS. ALITO:21

Q Are you talking about --22

A Yes, the ALJ hearing23

Q So, you didn’t know when Jillian Jacques was one of the24

people who came to you to be a leader and organizing for the25
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union, that she had been put on final written warning in many1

months before that, in December of 2009?2

A No.3

Q You didn’t know that?4

A No, I did not.5

Q And she was, as you testified, part of what you called the6

-- she’s one of the leaders, is that what you said?7

A Yes.8

Q Um-hum.  And Shannon Napolitano, she was also one of the9

leaders, right?10

A Yes, she was.11

Q And were you aware when Shannon came to you that she had12

been put on final written warning back in January, 2010?13

A No.14

Q No.  Did you come to learn that what Shannon Napolitano15

was put on final written warning for in January, 2010 was for16

documenting all of her pain assessments at the beginning of the17

shift --18

THE COURT:  Couldn’t hear you.19

Q -- at the same time?20

THE COURT:  Couldn’t hear you.21

MR. SILVERSTEIN:  Your Honor, I’m going to -- I guess22

if you didn’t hear, I’ll wait til the question is repeated23

again.24

THE COURT:  I understand the question, but it’s -- we25
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have an offsite transcriber who’s not here.  When you get a1

transcript done from this court, that transcriber has to hear2

the words, and I’m suggesting this to all counsel who are3

participating --4

MS. ALITO:  I appreciate it, Judge.5

THE COURT:  Okay.6

BY MS. ALITO:7

Q Did you --8

THE COURT:  Were you aware that Napolitano had a9

particular type of --10

BY MS. ALITO:11

Q Had received a final written warning many months before12

contacting you and before there was any union activity for13

documenting all of the day’s pain assessment at the start of14

the shift at the same time?  Were you aware of that fact?15

A If --16

MR. SILVERSTEIN:  Objection as to characterizing as a17

fact.18

THE COURT:  If she has a good faith basis for it, she19

can phrase it as she understands.20

MS. ALITO:  Ms. Napolitano, in her deposition at21

Pages --22

THE COURT:  I don’t need to know.23

MS. ALITO:  Okay. 24

THE COURT:  If you have a good faith basis, you can25
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ask the question.1

MS. ALITO:  I do.2

THE WITNESS:  Are you referring to when she was with3

the State, and the State told her she was doing it correctly?4

BY MS. ALITO:5

Q I am asking you if you are aware of the fact that she6

received a final written warning, not for doing them at the7

beginning of the shift, but for writing pain assessments for8

every patient at the same time before the pain assessments were9

actually done?  Are you aware of that?10

A No.11

Q No.  Okay.  Are you aware of what Jillian Jacques got her12

final warning for months and months before she became a leader13

in the union?14

A No.15

Q You weren’t aware of the fact that Ms. Jacques got a final16

written warning for improper pain assessment which led to an17

elderly cancer victim lying in pain for hours --18

MR. SILVERSTEIN:  Objection, Your Honor.19

Q -- when she failed to do a proper pain assessment?  You’re20

not aware of that fact?21

THE COURT:  Overruled.  You may answer.22

A No.23

Q Are you aware of the fact that the State of New Jersey,24

for the incident that was triggered by Jillian Jacques’ failure25
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to do this pain assessment, the State of New Jersey assessed a1

G level deficiency, which means actual harm to a patient?2

A (No verbal response)3

Q Were you aware of that?4

A Yeah -- uh, no.  I didn’t know if that was a question or5

statement you were making.  That’s why I didn’t answer.  No, I6

wasn’t aware.7

Q Do you think, Mr. Walsh, before distributing literature to8

the community and soliciting petition signatures saying that9

Somerset is putting greed ahead of patient care, that maybe you10

would like to know what the individuals that you’re defending11

have done?12

A Is that a question?13

Q That is a question.14

A What I do know that they’ve done is worked hard at the15

nursing home being good nurses.16

Q Is it a good nurse to cause a patient actual pain?17

A I -- I don’t know the -- I don’t know about that writeup.18

Q Okay.  Is it being a good nurse to give a patient19

incorrect medication?20

A If you’re referring to Shannon with a vitamin zinc, is21

that what you’re talking about?22

Q I wasn’t asking you specifically about Shannon.  I was23

asking you in general.  Is it being a good nurse to give a24

patient incorrect medication?25
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MR. SILVERSTEIN:  Your Honor, I’ll object on the1

grounds again that this witness’s qualifications to answer2

these questions, the union organizer --3

THE COURT:  Yes.  4

MS. ALITO:  He --5

THE COURT:  Sustained.6

MS. ALITO:  Your Honor, if I may argue that point7

briefly.  This witness just testified on direct, he had8

testified a minute ago on cross these were good employees who9

were just trying to keep their jobs.  And this goes directly to10

the question that the theme of direct examination that the11

reason why these individuals were afraid for their jobs is12

because they were afraid of the anti union activity.  In fact,13

these employees, each and every one of them, had serious14

performance problems that we submit are the real reason that15

they were afraid for their jobs.16

And I think in view of the direct examination that I17

should be entitled to go into it.18

THE COURT:  You are entitled to some latitude, by all19

means.20

But Mr. Walsh’s answer was that as to Ms. Jillian --21

just a second, please.22

(Pause)23

THE COURT:  Are we ready to continue?24

MS. ALITO:  I am, Judge.25
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THE COURT:  Okay.  I think I heard Mr. Walsh say that1

all he knew about Ms. Jillian and Ms. Napolitano’s work record2

was that they had worked hard giving care to patients, I think3

that’s what he said.  4

So, if he does not know these things, and has5

testified he doesn’t know these things, I think that there6

isn’t much more latitude to be had.  You can say, “Well,7

wouldn’t you have wanted to know more?”8

MS. ALITO:  Thank you, Judge.9

BY MS. ALITO:10

Q Mr. Walsh, before distributing community petitions and11

fliers about Somerset being motivated by corporate greed, would12

you not have wanted to know all of the mistakes that your union13

leaders have made on the job?14

A Would I want to know the mistakes they made prior to doing15

the fliers?16

Q Yes.17

A What I know from the workers is what happened from June, I18

guess up until now.19

Q Mr. --20

A I didn’t have the records, I don’t look at the records. 21

How would I know? 22

Q You just assumed that Somerset was motivated by greed as23

opposed to being motivated by these multiple mistakes, right?24

A (No verbal response)25
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Q You don’t have to answer that, Mr. Walsh.  Let me move to1

a new area.  Aside from the sign-in sheets from the union2

meetings, you don’t have any record of your contacts with3

employees at Somerset, do you?4

A No.5

Q You didn’t keep lists of who you called, and when you6

called, and what house visits, and all these things, right?7

A During the time of the -- leading up to the election, I8

did.9

Q You kept records of them.10

A Prior to the election, yes.11

Q Of what homes you visited, and when, and who you called,12

and when?13

A Yes.14

Q And those records have not been produced to us, have they,15

Mr. Walsh?16

A I’m not sure what’s been produced to you.17

Q All right.  And you only kept those records up to the18

election?19

A I made some records after the election.20

Q Of visits you made to people’s homes?21

A Yes.22

Q And calls you made?23

A Yes.24

Q And you have those records?25
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A They’re from January of this year.1

Q You have records from January of this year showing what2

efforts you made to contact people.3

A Yeah, they’re -- it’s a house visit sheet that I made.4

Q It’s a what?5

A It’s a house visit sheet that I made.6

Q Do you remember that I took your deposition in connection7

with this proceeding?8

A Yes.9

Q Page 9, Line 16.10

THE COURT:  If I don’t hear from the adversary, I11

will assume that they’ve been able to find their copy of12

anything that you refer to like that.  If you ask for a pause,13

at the adversary’s table, you’ll certainly get it.14

(Pause)15

MS. ALITO:  My colleague is getting a copy for the16

Court, I apologize.17

THE COURT:  Oh, I don’t need it.18

MS. ALITO:  Oh, okay.19

THE COURT:  That’s okay.  As long as you and your20

other counsel have it.21

BY MS. ALITO:22

Q And do you remember, Mr. Walsh, I asked you the question:23

“Q Okay.  Other than the sign-in sheets, did you keep24

any personal records of when you would have individual25
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meetings with employees?”1

And I said:2

“Q Excuse me.”  3

I don’t know why.  And you answered:4

“A No.  No.”5

Was that an incorrect answer?6

A Are you talking about the sign-in sheets?  What was the7

question?8

Q “Other than the sign-in sheets, did you keep any personal9

records of when you would have individual meetings with10

employees?”11

And you answered:12

“A No.  No.”13

Was that incorrect?14

A Yes.15

Q And you’re now testifying that you do have records that16

were not produced in response to our subpoena?17

A I found them --18

MS. DICHNER:  Objection.19

MR. SILVERSTEIN:  Objection.20

MS. DICHNER:  There was no subpoena.21

MS. ALITO:  What’s the objection.22

MS. DICHNER:  There was no --23

THE COURT:  Counsel.  Ms. Alito --24

MS. ALITO:  Oh.  I’m -- I --25
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THE COURT:  -- remember not to address your adversary1

in the well of the Court. 2

MS. ALITO:  I understand.3

THE COURT:  All comments are to be addressed to the4

bench.5

MS. ALITO:  I understand, Your Honor.6

MR. SILVERSTEIN:  One -- may I defer to amicus to7

respond to this issue, Your Honor?8

THE COURT:  Certainly.9

MS. DICHNER:  Your Honor, there was no subpoena that10

was properly served on the union, and counsel is aware of it11

because that issue had come up before Magistrate Judge Goodman. 12

There was no subpoena.  But I did --13

THE COURT:  If there is a discovery dispute, I am not14

going to resolve it here.15

MS. ALITO:  Okay.  We’ll deal with that separately.16

MS. DICHNER:  But I would just like to add, Your17

Honor, that when Mr. Walsh discovered some documents, I turned18

them over to Ms. Alito.19

BY MS. ALITO:20

Q Page 11 of your deposition, I asked you:21

“Q So, you would have no other way, other than your22

recollection, to tell that there were additional23

meetings?”24

And you answered:25
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“A I mean I guess the only way of knowing if I had other1

meetings is, you know -- though I don’t know, maybe if2

there’s like a bill or something, I don’t know.  I can’t3

think of anything.”4

That answer would be incorrect, too?5

THE COURT:  Is your question directed to what he’s6

just said about --7

MS. ALITO:  Yes.8

THE COURT:  -- January meeting lists?9

MS. ALITO:  Yes.10

THE COURT:  Home visit lists.11

MS. ALITO:  Yes. 12

THE COURT:  Do you understand the question?13

THE WITNESS:  No.14

MS. ALITO:  Okay.15

BY MS. ALITO:16

Q How many home visits do you say you made in January?17

A Approximately ten to 20.18

Q Ten to 20.  And did ten to 20 people meet with you at that19

time?20

A At their doors?21

Q Yeah.22

A No.23

Q You had a list of -- you had the Excelsior list, right?24

A That’s correct.25
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Q And that list gave you the addresses of employees, right?1

A Yes.2

Q And you also had a database of employee telephone numbers,3

right?4

A Yes.5

Q And you had multiple ways in which to get in touch with6

employees, right?7

A Yes.8

Q And for those employees who didn’t return your call, you9

have no way of knowing why they stopped returning your calls,10

right?11

A I don’t know why they didn’t.12

Q Okay.  It’s possible that some people stopped returning13

calls because there was no specific union business going on in14

January, right?15

MR. SILVERSTEIN:  Objection; calls for speculation.16

THE COURT:  I’ll allow a little latitude here, but it17

certainly does call for speculation.18

Go ahead.19

A No, there was union business in January.20

Q In January?21

A Yes.22

Q And what was the union business that was going on in23

January?24

A The hearing officer issued a report.25



Walsh - Cross 147

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q Excuse me?1

A The hearing officer, she issued her report.2

Q Prior to the issuance of the report, right?3

THE COURT:  Counsel, he testified that the hearing4

was ongoing before the hearing officer issued the report, and5

the union had a good feeling about it and wanted to convey that6

information.  Now that’s in his direct testimony.  I’m not7

trying to defend him on cross-examination, but sometimes you --8

you just -- when you’re on the witness stand, you may forget.9

BY MS. ALITO:10

Q Prior to the issuance of the decision in late January,11

there was no union business to conduct, correct?12

A No.13

Q You don’t remember testifying to that in your deposition,14

that that’s one reason why you didn’t pursue a meeting earlier15

in January?16

A I think in my deposition, I said we tried to do a meeting17

earlier --18

Q Um-hum, you tried.19

A -- in January.20

Q Yeah.21

A But nobody wanted to come to the meeting, so we canceled22

it.23

Q Right.24

A And then --25
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Q And --1

A -- then after that happened is when the hearing officer2

issued her report, then we had a meeting.3

Q And that at the time of the original attempt to have a4

meeting, there was no union business going on.5

A No, there was.6

Q Okay.  Okay.  Several of the employees you’ve spoken about7

in your direct examination worked for the union, right?8

A Some of them helped out with the union, yes.9

Q No, I mean were employed by the union.10

A Yeah.11

Q And Ms. Napolitano was employed by the union, right?  Got12

paid by the union, correct?13

A Yes.14

Q And Ms. Claudio was employed by the union and got paid by15

the union, right?16

A Yes.17

Q And Ms. Jacques got paid by the union, right?18

A Yes.19

Q And Grace Lopez got paid by the union, right?20

A Yes.21

Q And Ms. Lopez, you testified about her on your direct,22

right?23

A I can’t remember what I said about her.  What did I say24

about her?25
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Q But you mentioned her, and you know who Grace Lopez is,1

right?2

A I know who she is.3

Q And Grace Lopez was initially part of this, of the4

underlying case, right?5

MR. SILVERSTEIN:  Objection in terms of the clarity6

of what she means by --7

MS. ALITO:  Sure.8

MR. SILVERSTEIN:  -- “originally part” --9

MS. ALITO:  Let me revise that.10

BY MS. ALITO:11

Q Initially Ms. Lopez was part of the union’s charge,12

correct?13

THE COURT:  Where?14

MS. ALITO:  With the NLRB. 15

A Yes.16

Q And then it was discovered that Ms. Lopez tried to get a17

coworker to lie for her to support her claim, right?18

A Yes.19

Q There was a recording of a conversation of Grace Lopez,20

one of the other workers that the union alleged had been21

retaliated against, and fearful of retaliation, it turns out22

Grace Lopez was caught on a recording trying to get a coworker23

to lie for her to support her claim, right?24

A I haven’t heard the recording, but I’ve heard of the25
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recording.1

Q Okay.   That part of the charge involving Ms. Lopez, that2

was dismissed by the NLRB, was it not?3

A Yes, it was.4

MR. SILVERSTEIN:  Objection for the same reason I5

said earlier in terms of characterizing the Board action.6

THE COURT:  You can correct the record at some point,7

but whatever is his impression, he can be asked.8

BY MS. ALITO:9

Q And Mr. Usharenko that you testified about on direct, he10

also filed a charge, right?11

A Who?12

THE COURT:  What’s his name?13

MS. ALITO:  Usharenko.14

THE COURT:  Okay.15

A I’m not -- 16

MALE SPEAKER:  Usharenko.17

Q Usharenko, I’m sorry.18

A Oh, Steven.19

Q Steven.20

A Yes.21

MS. ALITO:  And I apologize for butchering his name.22

THE COURT:  Usharenko.23

Q He also filed a charge, right, of retaliation?24

A I don’t know.25
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THE COURT:  He or the union naming him as one?  I1

don’t know how that works.  I’m not sure that the individual2

files the charge. 3

I think the union files the charge and names --4

UNIDENTIFIED ATTORNEY:  Not always.5

MS. ALITO:  I -- I believe --6

THE COURT:  -- an alleged victim; I don’t know.7

MS. ALITO:  I believe --8

MR. SILVERSTEIN:  May I address that, Your Honor? 9

I’m sorry.   I don’t want to --10

THE COURT:  Yes, because I’ve asked.11

MR. SILVERSTEIN:  Okay.  The charges that are subject12

to this proceeding and the ALJ proceeding were filed by the13

union.  Mr. Usharenko filed the charge -- an unfair labor14

practice charge as an individual.15

So, there is the possibility -- I mean the NLRB can’t16

control who files a charge, anybody can file a charge.  In this17

specific instance, Mr. Usharenko filed a charge on his own18

behalf and the unfair labor practice charges that were part of19

the ALJ trial were filed by the union.20

THE COURT:  What, if anything, Mr. Walsh might know21

is the only thing he can be asked about.22

MS. ALITO:  Yeah.23

BY MS. ALITO:24

Q And you’re aware of the fact that that charge was25
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dismissed, right?1

A No.2

Q You’re not aware.3

A I didn’t even know there -- I didn’t even know there was a4

charge.5

Q Okay.  In addition to this flier that we marked as D-16

with a picture of Doreen Illis on it, you’ve handed out fliers7

talking about overbilling in Somerset, right, Mr. Walsh?8

THE COURT:  Meaning the union.9

MS. ALITO:  The union has.10

THE COURT:  And perhaps he, himself, physically11

handing them out.  12

The question can be understood both ways, and you13

should answer it both ways.14

THE WITNESS:  It would be helpful if I had a visual15

to know what she was talking about.16

BY MS. ALITO:17

Q You’re unable to answer that question without a copy of18

the --19

A We give out a lot of fliers.20

Q -- of the flier.  You have no recollection of having21

fliers handed out at Somerset that talked about overbilling?22

A I think we put out a flier about overbilling, but I’m not23

sure I distributed it there, it might have been mailed to the24

workers.25
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Q And you have no actual knowledge with respect to any1

overbilling at Somerset, do you, Mr. Walsh?2

A I think -- I think the question on the flier was -- I3

think, once again, it was a question, “Are you being4

overbilled?  Checked your bill.  Is there a problem with your5

billing?”  And --6

Q Oh, so that makes it okay to make those -- to say that7

without any information?  That there’s overbilling if you put a8

question mark on the end?9

MR. SILVERSTEIN:  Objection; argumentative.10

A And I thought --11

THE COURT:  Just a second.  I have to rule on the12

objection.13

He can answer.14

A I thought -- I thought -- without looking at the flier,15

but I’m pretty sure on the flier it talks about a lawsuit16

against Care One previously of an overbilling.17

Q You’re not aware of any overbilling issues at Somerset,18

are you, Mr. Walsh?19

A Not at Somerset, but we wanted to --20

Q At Somerset.21

A We wanted to let people know that overbilling was22

happening, and that Care One was sued for overbilling, and that23

people should check their bills.24

Q And that’s a way of you coercing Somerset to yield to your25
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demands, right?1

MR. SILVERSTEIN:  Objection as to the term “coerce.”2

THE COURT:  Counsel, let me see you at the side,3

please.4

(Sidebar conference commences at 3:33 P.M./Concludes 3:39 P.M.,5

transcribed under separate cover)6

THE COURT:  Thank you for that discussion, everybody.7

MS. ALITO:  I forgot what my last question.  I’m8

going to have to --9

THE COURT:  I’m going to -- let’s see.  Something10

about the question are you being overbilled in a flier.11

MS. ALITO:  Oh.12

THE COURT:  And Mr. Walsh said he was aware that Care13

One, the company, not the Somerset facility, had been the14

subject of a claim or a lawsuit.15

BY MS. ALITO:16

Q And your intent in asking this question, “Are you being17

overbilled” to the customers and patients at Somerset was to18

force Somerset to yield to the union’s demands, right?19

A No.20

Q Okay.  Mr. Walsh, you went and protested in New York City21

and not with Occupy Wall Street -- I don’t know whether you did22

that or not.  But you went to protest in New York City at NYU,23

right?24

THE COURT:  You’re talking about recently?25
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MS. ALITO:  Yes.1

A Um, I’m not sure we were protesting. 2

Q Demonstrating.  3

A We had an event.4

Q What?5

A Yeah, there was an event at NYU.6

Q There was an event at NYU but it had nothing whatsoever to7

do with Somerset, right?8

A It -- I mean it did have to do with Somerset, and it had9

to do with --10

Q Well, the event --11

A It had to do with Care One.12

THE COURT:  Let him finish.13

A It had to do with Care One and --14

Q  There was a --15

A -- it had to do with Care One in Connecticut, and it had16

to do with Somerset.17

Q And this event that you say -- that you’ve just told the18

Court had to do with Somerset, it was an event at something19

called the Straus Institute for Justice at NYU, right?20

A Yes.21

Q The Straus Institute for Justice at NYU.  Do you know what22

it does?23

A No.24

Q You know it’s part of NYU, right?25
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A Yes.1

Q And you -- you don’t know what it does?2

A I -- I think --3

MR. SILVERSTEIN:  Objection; asked and answered.4

THE COURT:  I’ll permit it.5

A I could think what it does.6

Q But you don’t know.  Were you involved in preparing any of7

the fliers about the Straus Institute of Justice from 1199?8

A No.9

Q Do you know whether the people who did prepare those10

fliers for 1199 knew what the Straus Institute of Justice at11

NYU does before they started criticizing it?12

MR. SILVERSTEIN:  Objection; calls for speculation.13

THE COURT:  I’ll permit it.  And I --14

A I --15

THE COURT:  I think we’re going to allow some16

latitude here so we can get through this cross.17

A I don’t -- I don’t think we were saying anything bad about18

the Straus Institute of Economic Justice, or whatever you just19

called it.  I think what we’re doing was talking about Care One20

and their practices of firing people and not bargaining in good21

faith.22

Q And Somerset itself was -- had nothing to do with the23

event at the Straus Institute of Justice, right, Mr. Walsh?24

A It did have something to do with the event.25
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Q And what -- what did it have to do with it?1

A The workers came to the event -- some of the workers came2

to the event to talk about what their experience was at3

Somerset Valley --4

Q No.5

A -- in connection with the workers in Connecticut that have6

problems with Care One.7

Q I’m not talking about your part of the event.  I’m talking8

about the event that you went to disrupt at NYU.  That had9

nothing to do with Somerset, right?10

A It did have to do with Somerset.11

Q Yeah, and what did that have to do with Somerset?12

A The Straus Brothers own Somerset.  They own Care One.13

Q Uh-huh.  So, you believe that you -- that the union should14

go and demonstrate at the charitable activities of the15

President of a company, is that right?16

A If -- yeah.17

Q And your reason for going to the charitable activities of18

the President of the company of the Straus Institute for19

Justice at NYU was: One, to embarrass the President of the20

company, right?21

A It was -- it was to send the President -- the company a22

message:  Come to the bargaining table.23

Q Yeah.  Come to the bargaining table or we’re going to24

follow you and your wife in your personal life til you do and25
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we’re --1

MR. SILVERSTEIN:  Objection, Your Honor.2

Q -- and we’re going to do everything in our power to3

embarrass you, right?4

A No, that’s not right.5

THE COURT:  I’ll permit it.6

A No, not right at all.  You’re -- you’re -- you just7

mentioned things that probably never even happened.8

Q Did you put on a little skit while you were there at the9

function for the Straus Institute of Justice?10

A I didn’t put on the skit, but there was a skit.11

Q There was a skit.  You weren’t part of it?12

A I was in the crowd of the people.13

Q Okay.  Did you help organize the skit?14

A No.15

Q Did you know ahead of time that the skit was going on?16

A Yes.17

Q Okay.  And Ms. Jacques was part of the skit, right?18

A What is?19

Q Ms. Jacques -- I’m sorry.  I’m mispronouncing --20

A Well, you asked the question with -- and you’re facing the21

wall so I didn’t hear you.22

Q I -- and I mispronounced Ms. Jacques’ name.  Is that23

right?24

A Yes.25
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THE COURT:  Is what right?  She was in the skit?1

MS. ALITO:  My pronunciation.   I’m sorry.2

BY MS. ALITO:3

Q She was part of the skit, was she not?4

A She -- she told the group of people her experience with5

Care One6

Q Was she part of the skit?7

A No.8

Q Who was it in the skit?  It was a satire in which somebody9

played Daniel Straus and somebody played Joyce Straus, his10

wife, right?11

A The skit was from a theater company.12

Q You got a theater company to perform it?13

A Yes.14

Q The union paid a theater company to come in and do a skit15

portray Daniel Straus and Joyce Straus, right?16

A No, I don’t know if we paid them.  I have no idea.17

Q Okay.  So, you arranged -- but the union arranged for them18

to be there.19

A Yes.20

Q And you don’t deny that they put on a skit about Daniel21

and Joyce Straus?22

A They did put on a skit.23

Q And it was a derogatory satirical skit --24

A And I --25
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Q -- designed to --1

A No.  No --2

Q Wait, let me.  Can I finish?3

A Well, let me finish.  I don’t think it was about Daniel4

and Joyce Straus.  I thought, from being at the skit, and5

witnessing the skit, that it was about both Straus brothers. 6

Because nobody mentioned Joyce Straus anywhere that I7

witnessed.8

Q So, you deny that it was a portrayal of Daniel Straus’s9

wife, but you admit that there was a skit, a satire portraying10

Daniel Straus and his brother, right?11

A Yes.12

Q And you admit that the union organized this, and supported13

it, and they did it at a special function for the Straus14

Institute of Justice, an educational and charitable15

organization that’s a part of NYU, yes?16

A Yes.17

Q And you did that for the purpose of embarrassing the18

Straus family, right?19

A No.20

Q You did it to bring them to the bargaining table, right?21

A Yes.22

Q The regular means of bringing them to the bargaining table23

failed, so you decided we’re going to go to New York, we’re24

going to invade a special event at an institute that you’ve25
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endowed at NYU and do a skit portraying you as -- in a very1

unfavorable way, right?2

MR. SILVERSTEIN:  Objection; argumentative.3

THE COURT:  I’ll permit it.4

THE WITNESS:  Can you repeat the question?5

BY MS. ALITO:6

Q You couldn’t get what you wanted in the usual ways, so you7

decided you were going to go, put on this skit and8

demonstration at a special event at the Straus Institute of9

Justice, an educational and charitable -- education10

organization that’s part of NYU and endowed by the Straus11

family, and you did this for the purpose of coercing Somerset12

to yield to your demand, and to embarrass the Straus family,13

right, Mr. Walsh?14

A No.15

Q What was your purpose?16

A Like I said, the purpose was so they would stop illegally17

firing people, and so they would go to the bargaining table in18

Connecticut.  People in Connecticut were being illegally19

terminated, from my understanding, and they went to the event20

to express their anger about being fired.21

Q And embarrass them into -- into --22

A Imagine how the workers felt being fired for doing their23

job.24

Q Okay.  Well --25
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A Imagine the embarrassment they had going home.1

Q So, you’re acknowledging then that embarrassing the2

Strauses was your purpose.3

A No, I’m not.4

Q Mr. Walsh, you testified -- all right.  You’ve been an5

organizer with the -- just a couple more questions before I do6

that subject.  You’ve been an organizer for how many years did7

you say?8

A Approximately four years.9

Q Four years.  And you’re familiar with the union’s methods10

of organizing and getting lawyers to the bargaining table from11

that experience, right?12

A Yes.13

Q And the union has a blueprint for how to attack employers14

outside of the labor issues, at things like their homes, their15

charitable activities, and this is what the union does --16

MR. SILVERSTEIN:  Objection, Your Honor. 17

Q -- to bring employers to the bargaining --18

THE COURT:  I’ll permit it.  I’ll permit it.19

MR. SILVERSTEIN:  May I just have the objection on20

the record, please?21

THE COURT:  Yes, please.22

MR. SILVERSTEIN:  I’m objecting solely to the23

characterization of attacking people at their homes because24

that’s the way that I heard the question and the use of the25
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word attack.1

THE COURT:  All right.  Let’s break it down.  It is a2

compound question.  Then you can make your objections --3

MS. ALITO:  Okay.4

THE COURT:  -- to each component.5

BY MS. ALITO:6

Q Are you familiar, Mr. Walsh, with the contract campaign7

manual?8

THE COURT:  The what?9

MS. ALITO:  Contract campaign manual.10

A No.11

Q You haven’t seen it?12

A No.13

Q Back to my other question, and I’ll break it down, it was14

too long.  From your experience as an organizer for 1199,15

you’ve learned, haven’t you, that the standard practice or16

regular practice of this union is to force employers to the17

bargaining table or to yield to union demands by embarrassing18

them at their homes, at their charitable events, at their19

places of worship, isn’t that right?20

A I don’t --21

THE COURT:  Home, charitable events, it’s three parts22

but it’s overarching.  The question is pattern of trying to23

embarrass people in those settings.  Can you answer that?24

THE WITNESS:  Yeah, I -- no, I can’t answer it.  I25
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don’t know.  My job in the union is to help people form a1

union.2

THE COURT:  Sir, the question is are you aware of a3

practice by your union --4

THE WITNESS:  It’s a whole --5

THE COURT:  -- to that effect?6

THE WITNESS:  It’s a whole different department that7

those contract -- I don’t know what the normal practices are.8

MS. ALITO:  Okay. 9

BY MS. ALITO:10

Q Mr. Walsh, you testified before about a number of11

employees who expressed to you that they were fearful for their12

jobs, right?13

A Yes.14

Q And if an employee had received more than one final15

written warning for performance, along with other disciplines16

for medication errors, for attendance, that employee might well17

be worried for his or her job because they know they were doing18

a bad job, right?19

A I guess, yes.20

Q But you don’t know how many of those disciplinary --21

formal disciplinary actions all of the employees you talked22

about on direct had in their work histories, right?23

A Correct.24

MS. ALITO:  Your Honor, may I request just a few25
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minutes before I conclude?1

THE COURT:  Oh, absolutely.  Would you like five2

minutes?3

MS. ALITO:  Yeah, if I may.4

THE COURT:  Okay.  Fine, we’ll take a five-minute5

recess.6

MS. ALITO:  Thank you so much.7

(Recess 3:55 P.M./Reconvene 4:09 P.M.)8

THE COURT:  Back in session.  Yes, Counsel.9

MS. ALITO:  Thank you, Judge.  Just a couple more10

questions. 11

BY MS. ALITO:12

Q Mr. Walsh, you had identified for me four Somerset13

employees who also were employed by and got paid by the union: 14

Grace Lopez, Jillian Jacques, Sheena Claudio, and Shannon15

Napolitano.  Are there other Somerset employees who also became16

paid employees of the union?17

THE COURT:  Counsel, that question may have an18

ambiguity in it.  Sometimes people are paid for activities, but19

they don’t become an employee.20

MS. ALITO:  All right.  Let’s start --21

THE COURT:  So, can you break it down.22

BY MS. ALITO:23

Q Let’s start with an employee of the union.  Anyone besides24

those four?25
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A Well, that’s -- that’s exactly what the Judge was talking1

about.  They were never -- they were never employees.  They2

were paid by the union, but they were never employed by the3

union.4

Q They got paid for doing work for the union.5

A Yeah, we would give them assignments and we would pay6

them.7

Q Okay.  Were there any other employees of Somerset who8

worked for the union and got paid for doing it?9

A I believe it was just those four people you mentioned.10

MS. ALITO:  Nothing further, Your Honor.11

THE COURT:  You may proceed, Mr. Silverstein.12

MR. SILVERSTEIN:  Very brief redirect, Your Honor.13

REDIRECT EXAMINATION14

BY MR. SILVERSTEIN:15

Q Mr. Walsh, just to clarify the individuals that were16

employees of Somerset that did some work for the union, was17

this before or after they were terminated?18

A After they were terminated.19

Q All four employees?20

A Yes.21

MR. SILVERSTEIN:  Okay.  Thank you very much.  That’s22

all I have, Your Honor.23

THE COURT:  Okay.  You may step down.  Watch your24

step, please.25
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MR. WALSH:  Thank you.  What do you want to do with1

the exhibits?2

THE COURT:  Leave them there.3

(Pause)4

THE COURT:  You may call your next witness.5

MR. SILVERSTEIN:  Petitioner will call Ms. Jacques,6

who’s outside.7

(Pause)8

COURTROOM DEPUTY:  Please raise your right hand,9

please your left hand on the Bible.10

JILLIAN JACQUES, PLAINTIFF’S WITNESS, SWORN11

COURTROOM DEPUTY:  Please state and spell your full12

name for the record.13

THE WITNESS:  My name is Jillian Jacques, J-I-L-L-I-14

A-N J-A-C-Q-U-E-S. 15

DIRECT EXAMINATION16

BY MR. SILVERSTEIN:17

Q Good afternoon, Ms. Jacques.18

A Good afternoon.19

Q Have you ever worked at Somerset Valley?20

A Yes, I have.21

Q Okay.  How long did you work at Somerset Valley?22

A 11 years.23

THE COURT:  You have to keep your voice up.24

THE WITNESS:  I’m sorry.25
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THE COURT:  The microphone here --1

THE WITNESS:  I’m sorry.2

THE COURT:  -- doesn’t amplify.3

THE WITNESS:  I’m sorry.4

A 11 years.5

THE COURT:  So, you have to talk loud enough for the6

people --7

THE WITNESS:  Okay.8

THE COURT:  -- out there to hear you.9

THE WITNESS:  I’m sorry.10

THE COURT:  Thank you.11

MR. SILVERSTEIN:  Should I reask the question, Your12

Honor?13

THE COURT:  No. 14

MR. SILVERSTEIN:  Okay.15

BY MR. SILVERSTEIN:16

Q What was your job title at Somerset Valley?17

A Full-time LPN, 3 to 11.18

Q When you say 3 to 11, is that A.M. or P.M.?19

A P.M.20

Q Did you participate in the organizing campaign -- the21

union organizing campaign at Somerset in 2010?22

A Yes, I did.23

Q Okay.  What did you do on behalf of the union during that24

campaign?25



Jacques - Direct 169

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A I -- I attended meetings, and I also gave meetings at my1

home.2

Q Did you do anything else for the union?3

A I also helped pass out cards to --4

Q To whom did you --5

A I’m sorry.  -- to my -- to my coworkers.6

Q Where did you pass out these cards?7

A I pass them out sometime in passing out -- switching in8

between a shift in the parking lot.  Sometime like at -- during9

breaks at lunchtime.10

Q Where did you get the cards from, Ms. Jacques?11

A Brian Walsh.12

Q Did you get any cards signed?13

A Yes, I did.14

Q When you got those cards signed, to whom did you return15

them?16

A To --17

Q Who did you give the cards back to?18

A Brian Walsh.19

Q During the campaign, did you speak with your coworkers20

about the union?21

A Yes, I did.22

Q Where did you have these conversations?23

A Sometimes in the parking lot.  Sometimes passing in the24

hallway.  Sometimes out on the street if I ran into them.25
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Q What -- what did you say to your coworkers about the1

union?2

A I encouraged them to -- you know, to sign up for it.  It3

was a good thing to sign up for it if they were interested.  I4

asked them if they were interested.5

Q Can you estimate approximately how many employees of6

Somerset Valley you spoke to about the union during the7

organizing campaign?8

A I can’t say for sure.9

Q Can you give a --10

A It’s quite a -- quite a bit.11

Q Okay.  What’s your definition of quite a bit, just a12

ballpark?13

A Maybe ten, 20.14

Q You testified about the parking lot, and in passing at15

work.  Did you ever speak to coworkers outside the physical16

Somerset Valley premises?17

A Yes, I did.18

Q Where would you talk to coworkers about this?19

A I ran into a coworker at Somerset Farms on Route 22.20

Q What’s Somerset Farms?21

A It’s -- they sell -- it’s a fruit market.22

Q Okay.  Do you recall who you spoke to?23

A No, I don’t -- don’t recall her name.24

Q You say her.  Is she a Somerset Valley employee?25
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A Yes, she was.1

Q What was her job?2

A CNA part-time -- per diem, rather.  She worked per diem.3

Q Can you describe her?4

A She’s black, about middle age.5

Q But you just don’t --6

A In her thirties maybe.  Thirties rather.  Thirties.7

Q I apologize for cutting you off.  But you just don’t8

remember her name?9

A No, I don’t.10

Q Okay.  You said that you attended union meetings.11

A Yes, I did.12

Q How did you find out about the union meetings?13

A Through Brian Walsh, he would let me know when.14

Q And when Brian Walsh when the meetings would be held, what15

did you do with that information?16

A I passed it on to my coworkers.17

Q What’d you tell them?18

A I told them where the a meeting would be, and when, and19

the times, and I would tell them to pass it on.20

Q Did you host any union meetings, Ms. Jacques?21

A Yes, I did.22

Q How many union meetings did you host?23

A Two.24

Q And when I -- when I refer to hosting, where did these25
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meetings take place?1

A At my home.2

Q Were these -- the meetings at your home, and I guess all3

the meetings in general that you attended, were they -- was4

there only one session?  Or how did that work in terms of5

times?6

A The meetings were usually two sessions:  One that the7

afternoon workers -- the 3 to 11 workers could attend on the8

way to work, and the other one was for the morning workers that9

they could attend after work in the afternoon.10

Q Were you ever asked questions about the union by your11

coworkers when you talked to them?12

A Yes, I was.13

Q Okay.  Did you ever not know the answers to the question?14

A Sometimes I didn’t.15

Q Okay.  Had you ever worked for a union before working at16

Somerset Valley?17

A No.18

Q Had you ever --19

THE COURT:  What do you mean “worked for a union”?20

MR. SILVERSTEIN:  I’m just asking her broadly, an21

actual union.  And then I’m going to go into -- I’ll withdraw22

the question.23

BY MR. SILVERSTEIN:24

Q Had you ever worked at a facility where the nurses were25
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represented by a union before you worked at Somerset Valley?1

A No, I have not.2

Q Had the nurses at Somerset Valley ever been represented by3

a union in the 11 years that you worked there?4

A No.5

Q Okay.  Had you participated in any organizing campaigns at6

Somerset Valley previous to the one in 2010?7

A No.8

Q Okay.9

A I have not.10

Q So, when you didn’t know the answers to your coworkers’11

questions, what did you do?12

A I forward them to Brian Walsh.13

Q By what means?  How did you forward them to Brian?14

A I would give them his number -- his telephone number, or I15

would call him and ask him.  And also he had given us his16

cards.17

Q What types of questions were you being asked, Ms. Jacques?18

A What was the union about?  How would it benefit us by 19

having it there in the facility?20

Q What was your belief as to why the union would have21

benefitted employees at the facility?22

A It would become a voice for us, someone to protect our23

rights.24

Q Was there an election held by the NLRB in 2010?25
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A Yes, it was.1

Q Okay.  Do you recall approximately when that election took2

place at Somerset Valley?3

A September 2nd, 2010.4

Q Who is Doreen Illis, Ms. Jacques?5

A She’s the administrator at Somerset Valley.6

Q Okay.  About how long before the election did Ms. Illis7

begin working as the administrator at Somerset?8

A I’m sorry.  You said before the election?9

Q About how long before the election?  You put the election10

at about September 2nd, 2010.  About how long before that date11

did she start working at Somerset?12

THE COURT:  As administrator?13

MR. SILVERSTEIN:  Correct.14

A I believe it was July.15

Q Of what year?16

A 2010.17

Q Can you describe for the Court Ms. Illis’s -- I’m sorry,18

did I interrupt?19

A No, no, no.  Un-un’t.20

Q Can you describe for the Court Ms. Illis’s disposition in21

your presence before the election?  Her mood.22

A Well, she was --23

THE COURT:  Does it change over time, or is it from24

the day she arrives?25
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MR. SILVERSTEIN:  The -- what I’m asking her about is1

before the election, and then her mood after the election.2

THE COURT:  Okay.  So, before the election.3

BY MR. SILVERSTEIN:  4

Q Would you like me to repeat the question, Ms. Jacques?5

A Yes, please.6

Q Okay.  Can you describe Ms. Illis’s mood towards you or7

disposition towards you before the election?8

A Very nice.  Very nice.  Always made sure and said hello9

when she saw me.  She’d ask me about my mother all the time,10

how’s she doing.  Very nice.11

Q Did Ms. Illis have an office a Somerset Valley?12

A Yes, she did.13

Q Did that office have a door?14

A Yes, it did.15

Q Okay.  Was there a sign on the door before the election?16

A Yes, it was.17

Q What do you recall the sign saying?18

A It said -- it was like a welcoming sign.  Like it said19

something like “Welcome,” or “Believe” or something like that20

it said.21

Q After the election, did Ms. Illis’s mood or disposition22

change?23

A (No verbal response)24

Q Immediately after the election.25
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A Yes, it did.1

Q How so?2

A Well, she stopped talking.  She stopped talking to us.3

Q What do you mean by “she stopped talking”?  For how long4

did she stop talking to you?5

A Well, we didn’t see her for a couple of days, and then6

when she did return to work, she just wasn’t speaking.  She’d7

just pass you in the hall, wouldn’t speak.8

Q Okay.  How did that change from before the election when9

she’d pass you in the hall.10

A It was a big change.11

Q How?12

A Because she wasn’t talking anymore.  She stopped, you13

know, saying hello.14

Q Did the sign on her door change after the election?15

A Yes, it did.16

Q What did it say after the election?17

A “It is what it is.”18

Q What was your understanding of the results of the vote on19

September 2nd, 2010?20

A We won.  The union won the election.21

Q In the following couple of months, what happened to -- who22

is -- who is Shannon Napolitano?23

A She was a 7 to 3 full-time LPN.24

Q What -- was she a supporter of the union?25
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A Yes, she was.1

Q How do you know that?2

A She was actually one of the observers at the election.3

Q Did she come to meetings?4

A Yes, she did.5

Q Did she speak out at meetings?6

A Yes, she did, and she also participated in passing out7

cards, as well.8

Q Who is Sheena Claudio?9

A Full-time 7 to 3 LPN.10

Q Was she a supporter of the union?11

A Yes, she was.12

Q On what do you base that?13

A She would come to the meetings and speak out.14

Q What happened to Ms. Napolitano after the election?15

A She was terminated.16

Q What happened to Ms. Claudio after the election?17

A She was terminated.18

Q Who was terminated first?19

A Shannon Napolitano.20

Q Who’s Valerie Wells?21

A She was the scheduling coordinator.22

Q How long -- you worked there for 11 years.  How long had23

Ms. Wells worked there, if you know?24

A I don’t know.  She was there when I got there.25
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Q So, she had worked there at least 11 years?1

A Yes.2

Q What was her role in the union campaign, if you know?3

A She also helped pass out cards and came to meetings.4

Q Did she express her support for the union at this meeting5

-- these meetings?6

A Yes, she did.7

Q Okay.  What happened to Ms. Wells in September after the8

election?9

A She was terminated.10

Q What was your reaction to the terminations of Ms.11

Napolitano, Ms. Wells, Ms. Claudio?  What was your feeling?12

A Shock.13

Q Why did you feel shocked?14

A Because I felt that, you know, now that we had the union15

in, that would not have happened, you know?  That they wouldn’t16

terminate us.17

Q What was your understanding of -- when you say they18

wouldn’t terminate you, of how the union could possibly change19

that?20

A I felt that the union was there to protect us from, you21

know, firings and, you know, and wrongful, you know, doing by22

the facility.23

Q Okay.  Did you -- after seeing those coworkers fired, did24

you have a feeling as to what would happen to you regarding25
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your employment?1

A Oh, yeah.  I figured I would get fired, too.2

Q Why’d you feel that?3

A Because they -- they thought I was a union delegate.4

Q When you say “they thought I was a union delegate,” who is5

-- who are you talking about?  Who’s they?6

A The DON at the time, Inez Konjoh, I believe her name was,7

she told us at a meeting -- when we had a meeting --8

THE COURT:  Just a second.  I’m sorry, I didn’t hear9

the name?10

THE WITNESS:  Inez Konjo.11

MR. SILVERSTEIN:  K-O-N-J-O-H.12

THE COURT:  Nursing supervisor, is that her title?13

THE WITNESS:  She was the Director of Nursing at the14

time.15

THE COURT:  Director of Nursing.  Okay.  Now you can16

continue.  You’re saying there was a meeting?17

THE WITNESS:  Yes, in her office.  And she said I was18

a union delegate.  That everyone knew I was a union delegate.19

BY MR. SILVERSTEIN:20

Q When was this meeting in relation to the terminations of21

Ms. Napolitano, Wells, and Claudio?22

A I can’t say for sure where it fell, which time frame, it23

was after them.  I believe it was after Napolitano, though.24

Q Okay.  25
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A Definitely.1

Q How did this come up, that Ms. Konjoh -- what was being2

discussed that Ms. Konjoh said that she knew you were a union3

delegate?4

A We were having a meeting about something with the work5

that was being done there, something she told us she wanted us6

to do -- I can’t recall exactly what it was -- with the7

paperwork.  And she said that the union would not be able to8

protect us, you know, you know, if we didn’t do it correctly. 9

And she says -- and she said, you know, you know, Jillian,10

because you’re a union delegate, so you know.11

Q Were there other nurses at this meeting?12

A Yes, it was.13

Q About how many people were at this meeting?14

A It was about three people -- three other people besides15

myself.16

Q Okay.  Does that three people include Ms. Konjoh?17

A No.18

Q Okay.  So, if I understand your testimony, there were four19

nurses at this meeting, and Ms. Konjoh, the Director of20

Nursing?21

A Correct.22

Q Did you -- what did you tell Brian -- did you talk to23

Brian Walsh about these terminations?24

A Yes, I did.25
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Q What did you tell him?1

A I told him that they’re starting to fire us, and if they2

were -- you know, I thought the union was going to protect us.3

Q Did you tell him what the -- what you believed the mood4

was amongst the employees at the facility?5

A Everyone was starting to get frightened that they were6

going to be next.7

Q Just to clarify, is that what you actually told Brian, Mr.8

Walsh?9

A Yes, it is.10

Q Okay.  Are these phone calls, text messages, in person,11

combination?12

A It was a combination of phone calls and text messages.13

Q Okay.  Before the terminations, did the -- did Somerset14

issue discipline to employees?15

A No, not really.16

Q Let me ask from your experience, did you receive -- do you17

recall receiving a discipline in September, 2010 after the18

election?19

A Yes, I did.20

Q Okay.  What was it for?21

A They said I was late a hundred and -- I don’t remember --22

nineteen times or something since January.  And I --23

THE COURT:  This is post election.24

THE WITNESS:  Yes, it is.25
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A And I called out three times in 90 days.1

Q About how long after the election would you estimate that2

this was?3

A I don’t recall the exact time frame, but I believe it was4

like a matter of a couple of weeks.5

Q Couple weeks after the election?6

A Yes, after the election.7

Q Were you aware of other employees being written up for8

time and attendance issues around this time?9

A Yes, I am.10

Q Okay.  11

THE COURT:  Was this a written warning?  What was it12

that you got?13

THE WITNESS:  Yes, it was a written warning.14

BY MR. SILVERSTEIN:15

Q Did you communicate the fact that you got this written16

warning to Mr. Walsh?17

A Yes, I did.18

Q What did you tell him?19

A I told him that they wrote me up for being late a hundred20

and something times, nineteen times, I think, since the21

beginning of January.22

Q Did you tell Mr. Walsh about the other employees that23

you’re aware of being disciplined?24

A Yes, I did.25
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Q What’d you tell him?1

A That Shannon also -- Napolitano was written up for being2

late a hundred and something times since January.3

Q When you were communicating -- when you were communicating4

this to Mr. Walsh, did the subject of the union come up in5

these communications or conversations?6

A Yes, they did.7

Q How did it -- how did it come up?8

A Why they were writing us up now, and where is the union? 9

I thought we won the election.10

Q This is you speaking?11

A Yes.12

Q Okay.  Can you repeat -- because I didn’t catch the first13

part -- what you said?14

A I said “Where is the union?”  You know?  “How come they’re15

not in the building?”  Because we won the election.16

Q What was your understanding of the law as to you had won17

the vote, and what did you believe was going to happen as a18

result of the vote?19

A I thought that once we won, that the union would be able20

to enter the building and, you know, we’d be able to, you know,21

start sitting down and forming a committee -- bargaining22

committee.23

Q When did you find out that that wasn’t going to be the24

case?25
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A When I spoke to Mr. Walsh about, you know, the firings and1

the writeups.2

Q What was he telling you?3

A He says that the company had filed charges against us, and4

that it was in court.  It had to go through court.5

Q Okay.  When he’s telling you this, was he referencing the6

election?7

A Yes.8

Q Okay.  So -- I mean it’s just the use of the terminology,9

Ms. Jacques.  When you say -- say “charges,” I just want to10

clarify for the record, was this relating -- is this your11

understanding of the terms that were used towards the election?12

A What happened is I did -- I believe he said they -- well,13

they thought we cheated.  So, they filed charges against us,14

you know, for cheating.  You know, say we cheated in the15

election.16

Q You had testified just a little earlier -- I had asked you17

about the mood in the facility.  And you said that employees18

were frightened.  Did any employees actually say this to you? 19

That they were frightened?20

MS. ALITO:  Objection.21

A Oh, yeah.22

MS. ALITO:  Hearsay.23

THE COURT:  Same ruling.  Overruled.24

MR. SILVERSTEIN:  Okay. 25
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BY MR. SILVERSTEIN:1

Q Which employees told you this, Ms. Jacques?2

A Avian had told me, Cheryl had told me.3

THE COURT:  I’m sorry, but I need last names.4

THE WITNESS:  Oh.5

BY MR. SILVERSTEIN: 6

Q Avian’s last name is what, Ms. Jacques?7

A Oh --8

THE COURT:  You can suggest, Counsel.9

MR. SILVERSTEIN:  Okay.10

THE WITNESS:  Because I can’t remember all their11

names.12

THE COURT:  If she says the first name, you can13

supply the last name.14

MR. SILVERSTEIN:  Okay.15

BY MR. SILVERSTEIN:16

Q Avian Jarbo?17

A Yes.18

Q Does that sound right?19

A That’s her.20

Q What’s her job at Somerset?21

A She’s a full-time 3 to 11 CNA.22

Q Okay.  Cheryl -- what was her job at Somerset Valley?23

A She was a full-time 3 to 11 LPN.24

Q Cheryl Dacres, does that sound about right?25



Jacques - Direct 186

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A Dacres.1

Q Dacres?2

A Yeah.3

Q I apologize for mispronouncing the name.  Do you recall4

any other employees expressing this fear to you?5

A Yes, I do. 6

Q Who?7

A Sharon Smith, she’s a full-time 3 to 11 nurse, LPN.  There8

was Jerry Santos.9

Q What did Ms. Smith say to you?10

MS. ALITO:  Same objection.11

A Mrs. Smith?12

THE COURT:  Same ruling.13

BY MR. SILVERSTEIN:14

Q What did Sharon Smith say to you?15

A She says, “Where’s the union?”  She said, “How come16

they’re not coming in?”17

Q Can you estimate the timing of when this conversation was18

taking place in relation to the things we’ve talked about19

earlier?20

A This was once the firing started and the writeups.21

Q So, Sharon Smith is saying, “Where’s the union?”  What was22

your response to her, if any?23

A I told her that it was -- it was in court, to the best of24

my knowledge.25
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Q You mentioned a Jerry, what’s -- what’s -- do you know1

Jerry’s last name?2

A Santos.3

Q What was his job at Somerset?4

A Full-time 3 to 11 LPN.5

Q About how many nurses would work on the 3 to 11 shift on6

average, in your experience?7

THE COURT:  What kind of nurse?8

MR. SILVERSTEIN:  I’m sorry.9

THE COURT:  What kind of nursing personnel?10

MR. SILVERSTEIN:  I apologize, Your Honor.11

BY MR. SILVERSTEIN:12

Q LPNs.13

A Four.14

Q Okay.  And you had this conversation with Cheryl Dacres,15

who was an LPN, and Sharon Smith, who was an LPN, and Jerry16

Santos, who was an LPN, all on -- all of them on the 3 to 1117

shift like you?18

A Correct.19

Q After the discharges, did -- after the discharges that we20

referenced earlier, did you attend the union meeting in 2010?21

A Yes, I did.22

Q Okay.  There is an exhibit in front of you, Ms. Jacques,23

it is labeled Petitioner’s Exhibit 1, it’s a bunch of sign-in24

sheets.  Do you have that -- just let me know when you have25
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that in front of you.1

A Yes.2

Q Okay.  I’m going to direct your attention, Ms. Jacques, to3

the page that is labeled with the letter -- that’s actually the4

last page, letter O, the last page of the packet.5

A Letter O?6

Q Yes, the last page of the packet.7

A Yes.8

Q Okay.  Do you see your name on that sign-in sheet?9

A Yes, I do.10

Q Okay.  Do you recall where --11

THE COURT:  Did you write that?12

THE WITNESS:  Yes, I did.13

BY MR. SILVERSTEIN:14

Q Do you recall where this meeting took place, Ms. Jacques?15

A This was at the Days Inn on Route 22 West.16

Q How did you find out about this meeting?17

A Brian Walsh.18

Q Did you tell your coworkers about this meeting?19

A Yes, I did.20

Q Okay.  What did you tell them?21

A I told them that there was going to be a meeting on which22

day, and what time.  I -- you know, and I told them to pass it23

on to the other coworkers.24

Q Okay.  The same thing that you were doing throughout the25



Jacques - Direct 189

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

campaign and after?1

A Yes, correct.2

Q How often would you say you were communicating with Mr.3

Walsh during this time in early November, late October?4

A Quite frequently.5

Q Okay.  What’s your -- now by -- how would you communicate6

with Mr. Walsh?7

A Text messaging, phone calls.8

Q Do you recall what was discussed at this meeting, Ms.9

Jacques?10

A If I can recall offhand, this was the meeting where -- I’m11

trying to jog my brain.  I believe he passed out like the --12

the sheets about picking out your preferences with the union. 13

You know, which -- how you wanted to -- what’s important to14

you, you know, benefits -- benefits and -- or -- or what --15

what -- I can’t -- I can’t recall offhand everything that went16

on in that meeting.17

Q Okay.  When you say “he,” who was at the meeting on behalf18

of the union?19

A Brian was there.20

Q Okay.  Do you remember anybody else from the union being21

present at that meeting?22

A There was another -- there was another gentleman there23

from the union.24

Q Had you met him before?25
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A No.1

Q Okay.  Can you describe that gentleman?2

A He was a tall, black -- black -- slender black guy.  Black3

man, maybe in his forties.4

Q Okay.  Do you remember his name?5

A No.6

Q If I told you his name, would you remember it?7

A Maybe.8

Q Okay.9

THE COURT:  Counsel, you may suggest.10

MR. SILVERSTEIN:  Okay.11

BY MR. SILVERSTEIN:12

Q Does the name Vern ring a bell?13

A That’s him, Vern.14

Q Okay.15

A That’s him.16

Q Had he been at any previous meetings, Ms. Jacques?17

A No.18

Q Okay.  Did the subject of bargaining come up at this19

meeting, Ms. Jacques?20

A Yes.  Yes, it did.21

Q How did it come up?22

A Because we were saying that they’re never going to let the23

union -- I said they’re not going to let the union in the24

building.  I said they’ll never let them come in, and they’ll25
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never sit down and bargain with us.1

Q When you say “they,” who are you referring to?2

A The company.3

Q Okay.  And was that just kind of how the meeting started,4

or were you saying that in response to a comment someone had5

made?6

A One of the -- my coworkers --7

MS. ALITO:  Same objection.8

THE COURT:  I’ll permit it.  You can continue.9

BY MR. SILVERSTEIN:10

Q You were saying one of your coworkers?11

A Had said that, you know, that maybe just things should12

have been left the way it was, you know.  Maybe it wasn’t a13

good idea to bring the union in.14

Q Who said that?15

A Bessie Rice.16

Q What’s Ms. Rice’s job with Somerset?17

A She’s a CNA, I -- in the morning.  I don’t think she’s18

full-time.19

Q Okay.  Did you respond to her comment --20

A Yes, I --21

Q -- when she said that?22

A Yes, I did.23

Q What’d you say?24

A I told her, I said if we didn’t vote the union in, even if25



Jacques - Direct 192

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

we had changed our minds and we didn’t vote the union in, we1

all would have been fired anyway on the spot.2

Q Why did you believe that?3

A Because I know the company didn’t want the union.4

Q Okay.  Did Mr. Walsh say anything about -- when you5

commented about the company wouldn’t bargain with you?6

MS. ALITO:  Same objection.7

THE COURT:  Same ruling.8

BY MR. SILVERSTEIN: 9

Q Did Mr. Walsh say anything?  You had earlier testified10

that you said that you didn’t believe the company would ever11

bargain or negotiate with you.  Did Mr. Walsh respond?12

THE COURT:  This is for completeness, Counsel.  It’s13

not state of mind, it’s just his response back.14

You can answer.15

THE WITNESS:  I’m sorry.  Repeat it again.16

THE COURT:  What did Mr. Walsh say?17

THE WITNESS:  Oh, in response to that?18

THE COURT:  Right.19

THE WITNESS:  I’m trying to recall.  Well, he just20

told us that it was in court, you know, and -- you know, we had21

to wait to be certified in order to be able to go into the22

building before they would sit down and bargain.  But he said23

we weren’t certified as yet.24

BY MR. SILVERSTEIN:25
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Q If you look on the sign-in sheet for the November 5th1

meeting, Ms. Napolitano and Ms. Claudio’s names are on that2

sign-in sheet, do you see that?  On --3

A Which?  For the same sheet?4

Q The same sheet, letter O, the last page of the packet.5

A Yeah, Sheena and Shannon, yes.6

Q Were their terminations discussed at this meeting in7

November, if you recall?8

A Yes, they were.9

Q What do you recall the discussion being?10

A About getting their jobs back.  They wanted their jobs11

back.12

Q Okay.  Did you say anything about the terminations at this13

meeting?14

A Well, that there was -- you know, we were frightened15

because they were going to continue firing us.16

Q On the subject of bargaining and negotiations, did you17

feel like the -- did you feel like you -- did you feel like the18

employer would ever bargain with the company?19

A No.20

Q I’m sorry.  I didn’t -- with the union, excuse me.  Why’d21

you feel that?22

A Well, because my understanding was that Ms. Illis had said23

she’d shut the building down before she let them -- before24

they’d bargain with us.25
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Q What was that under --1

A Before they let the union in.2

Q What was that understanding based on?3

A One of the employees’.4

MS. ALITO:  Objection; now we’re double hearsay.5

THE COURT:  Ms. Illis, what she says, I’ll let in.  I6

will not let in any double hearsay unless you have a basis and7

an exception to Rule 803.8

MR. SILVERSTEIN:  For that comment, I don’t think so,9

Your Honor.10

THE COURT:  Okay.11

BY MR. SILVERSTEIN:12

Q What was -- did you respond to the comment your coworkers13

made?14

A Yes, I did.15

Q What’s you say?16

A I told her she doesn’t have --17

THE COURT:  What comment?18

MR. SILVERSTEIN:  The comment about Ms. Illis saying19

that she’d shut down the facility.20

THE COURT:  I thought that had been made as a comment21

to Ms. Illis -- to Ms. Jacques.22

MR. SILVERSTEIN:  I’m sorry?23

THE COURT:  I thought Ms. Jacques had heard Ms. Illis24

say that.25
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MR. SILVERSTEIN:  I guess we should just --1

BY MR. SILVERSTEIN:2

Q Did you hear Ms. Illis say that?3

A No.  One of the coworkers that was at the meeting said she4

said it.5

MR. SILVERSTEIN:  So, my question was just in6

response to the comment, what did Ms. Jacques say.7

THE COURT:  I’m sorry, but I’m going to have to8

strike that.9

UNIDENTIFIED ATTORNEY:  It’s an admission.10

THE COURT:  No, it’s -- you can’t get over the11

hearsay of the employee who reports at that meeting that this12

is what Ms. Illis said.13

MR. SILVERSTEIN:  I’m just asking Ms. Jacques what14

she said at the meeting.  What Ms. Jacques said.15

THE COURT:  Well, I’m going to strike the statement16

attributed to Ms. Illis that Ms. Illis expected the management17

to shut down the building rather than bargain with the union.18

MR. SILVERSTEIN:  Okay.19

BY MR. SILVERSTEIN:20

Q Did you go to work after the meeting?21

A Yes, I did.22

Q What happened when you came to work?23

A When I got there --24

THE COURT:  Just a second.  This is the same day as25
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your attendance at the November 5 meeting?1

THE WITNESS:  Yes, it is.2

THE COURT:  Okay.3

BY MR. SILVERSTEIN:4

Q What happened when you got to work on November 5th, 2010,5

Ms. Jacques?6

A Doreen and Inez were standing just as you walk in the7

lobby by the receptionist desk and I just asked them -- I said8

-- I told them they looked suspicious, what was going on.  And9

they said, “Nothing.”  And I, you know, went on in.10

THE COURT:  Just a second, please.  So, Doreen -- is11

that Ms. Illis?12

THE WITNESS:  Yes, it is.13

THE COURT:  And who’s the other person?14

THE WITNESS:  Inez Konjoh.15

THE COURT:  The Director of Nursing.16

THE WITNESS:  That’s correct.17

THE COURT:  And they said go on in to a meeting, or18

into work?19

THE WITNESS:  No.  I just went -- you know, I asked20

them what were they up to because they looked suspicious, and21

they said, “Nothing.”  They said, “We’re not up to anything.” 22

And I just went on by and went on to work.23

BY MR. SILVERSTEIN:24

Q Where were they stationed?25
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A As you walk in the lobby by the receptionist desk.1

Q Was it their practice that when you would arrive at work2

that they would be located in that place?3

A No.4

Q Is that why you made the comment about suspicious?5

A Yes, that’s just why.6

Q Did you receive any discipline that day, Ms. Jacques?7

A Yes, I did.8

Q Okay.  Tell me about how you received the discipline.  Who9

gave it to you?10

A  About an hour into my shift, Jackie Southgate, who was11

the supervisor on -- LPN supervisor on days full-time, she came12

down to the unit and asked me to come with her.  And she told13

me she -- I asked her what happened.  And she said she had to14

write me up.  She says, “I don’t want to do it,” she said,15

“But, you know, Inez told me I have to do it, I have to write16

you up.”17

Q What did you receive that day, Ms. Jacques?18

A I received a writeup for -- it was an incident report,19

that it was -- she said it was incomplete.20

Q After receiving this discipline and seeing your -- some of21

your coworkers terminated, did your attitude towards the union22

change?23

A Yes.24

Q How so?25
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A I sort of felt like they weren’t there to protect us.  I1

mean they couldn’t come in, and so no one was there to protect2

us.3

Q During this time -- after the meeting, did Mr. Walsh try4

and call you?5

A Yes, he did.6

Q Okay.  Did you answer the phone?7

A No.8

Q Did you know it was him?9

A Yes.10

Q How’d you know it was him?11

A Because his name came up.  It would show up as soon as12

he’d call.13

Q Did he leave messages?14

A Yes, he did.15

Q Did you return any of those messages?16

A No.17

Q Did Mr. Walsh text you?18

A Yes, he did.19

Q Did you return any of his text messages?20

A No.21

Q Did Mr. Walsh visit your house?22

A Yes, he did.23

Q Tell me what happened.  Did you speak to him?24

A Yeah, I didn’t have a choice.25
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Q What do you mean by you didn’t have a choice?1

A He was at my house.  Yeah, I spoke with him.  Because he2

asked me what happened, he’s been trying to call me, and get in3

contact with me, and I wasn’t returning any of his texts and4

his calls.  And --5

Q What’d you tell him?6

A Well, I told him, I says, you know, I was feeling, you7

know, bad about the union, you know, and my coworkers getting8

fired, and written up, and myself -- my job was on the line. 9

You know?  And I -- and I just felt like there was nothing10

anyone could do.11

Q Why’d you feel that way?12

A Because nothing was being done.13

Q What was Mr. Walsh’s response?14

A That, you know, they were still fighting.  You know, it15

was still tied up in court, and they were awaiting the16

decision.  Because he had said that the decision would come17

probably around November, around Thanksgiving time, then18

December, and we didn’t hear anything.19

Q So, when, approximately, would you place this20

conversation?21

A Probably late November.22

Q Okay.  Do you recall exactly?23

A No, I don’t.24

Q We’re talking about 2010, is that correct?25



Jacques - Direct 200

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A Yes, correct. 1

Q Okay.  Did the subject of your continued union activities2

come up during this conversation?3

A Yes, it did.4

Q Tell me how it came up and what you said.5

A Well, I told him that there was talk around the facility6

that there might be another election, and I told him I would7

not participate in it.  I said I would vote, but I would not be8

a part of the process.9

Q Why didn’t you want to be part of the process anymore?10

A Because of what happened, I -- the first time.  I got11

involved in it, and look what happened to all of my coworkers12

and myself, you know, I was getting written up, my coworkers13

were getting fired and written up.14

Q Did you tell him what you thought would happen to you?15

A Yeah, I told him.  I said I think they’re going to fire16

me.17

Q I’m sorry.  Could you repeat that?  I couldn’t hear over18

the cough.19

A I said I think they’re going to fire me, it’s just a20

matter of time.21

Q Did Mr. Walsh respond?22

MS. ALITO:  Same objection.23

THE COURT:  I’ll permit it.24

BY MR. SILVERSTEIN:25
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Q Did Mr. Walsh have a response when you said that you1

thought that the company would fire you?2

A Yeah, he said just, you know, you got to try and hold on3

until the decision, you know, came through the court.4

Q Okay.  Did the decision eventually come -- in your terms -5

- come through the court?6

A Yes, it did.7

Q Okay.  How’d you find out?8

A Shannon Napolitano, she -- she texted me and called me.9

Q Where were you?  Do you remember where you were when10

Shannon texted you and called you?11

A Yes, I was in K-Mart.12

Q Can you approximate what the date was?13

A I believe it was January 20th of 2011.14

Q Had Mr. Walsh tried to contact you that day?15

A Yes, he was calling all day and texting me.16

Q Prior to Shannon calling and texting you --17

A Yes.18

Q -- did you respond to Mr. Walsh?19

A No, I did not.20

Q Okay.  After Shannon called and texted you, did you21

respond to Mr. Walsh?22

A Yes, I did.  I called him. 23

Q Tell me about that conversation.24

A I called him, and I told him what Shannon had told me. 25
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And he said, yes, he says, “We won the decision.”   And I -- I1

-- I wasn’t excited, you know.  I thought this is it.2

Q What’d you think it meant when he told you that they had3

won the decision?4

A He said we were certified now and, you know, now we can,5

you know, get started forming a bargaining committee.6

Q What was your reaction to that?7

A I was excited.  Because I said then maybe, you know, my8

other coworkers would get their jobs back.9

Q Let’s go back in time a little bit, Ms. Jacques.  You --10

you had testified that Mr. Walsh paid you a house visit around11

late November, 2010, and you were informed about what you12

called the court decision about January 20th, 2011.  Do those13

dates sound about right?14

A Correct.15

Q Okay.  During this time period, from about late November,16

2010 to January 20th, 2011, did Mr. Walsh try calling you?17

A Yes, he did.18

Q Okay.  How often would you say he called you?19

A He tried calling me like several times a week.  He would20

try to contact me.21

Q Now, you say “tried” calling you, did -- did you pick up?22

A No.23

Q Did he leave messages for you?24

A Yes.25
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Q Okay.  Did you respond to the messages?1

A No.2

Q The phone messages.3

A No, I did not.4

Q During this same time period, Ms. Jacques, from about late5

November, 2010 to about January 20th, 2011, did Mr. Walsh text6

you?7

A I’m sorry.  Repeat that again.8

Q Absolutely.  The same time period we spoke about with the9

phone calls, from after the house visit to when you found out10

about what you called the court decision, did Mr. Walsh try and11

text you?12

A (No verbal response)13

Q Did he send you text messages?14

A I’m sorry.  It’s like -- I’m sorry.  My head got15

distracted.16

Q Okay.17

A I’m sorry.18

Q I’ll ask it again.19

A Okay.  Go ahead.20

Q Okay.  You had testified that from late November, 2010 to21

January -- about January 20th, 2011, that Mr. Walsh had called22

you and left messages, and that you didn’t return any of those23

calls.24

A Correct.25
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Q During that same period of time, did he send you text1

messages?2

A Yes, he did.3

Q How frequently would you say -- about how frequently would4

you say he sent you text messages?5

A Several times a week, yeah.6

Q Did you return those text messages?7

A No.8

Q Why weren’t you responding to Mr. Walsh’s phone calls, and9

why weren’t you responding to Mr. Walsh’s text messages?10

A Well, I was feeling pretty discouraged about the whole11

thing, the whole union.  It was pretty discouraging at that12

point.13

Q What was it that had you feeling so discouraged?14

A My coworkers fired, written up, I was written up, and I15

was fearful of being terminated, as well.16

Q How did your attitude change after you found out about the17

-- what you termed the court decision?  I guess the --18

A Well, I was excited.19

Q Okay.  Did you talk to your coworkers after -- let me ask20

you this question.  Did -- after you found out about the --21

what you called the court decision in late January, 2011, did22

you attend any union meetings?23

A Yes, I did.24

Q Okay.  Can you approximate when the union meeting was that25
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you attended?1

A When, in January?2

Q No, no, no.  My question -- 3

COURTROOM DEPUTY:  Pardon me, Counsel.  We have to4

check the sound for just a moment.  The server just shut down.5

THE COURT:  All right.6

COURTROOM DEPUTY:  Let me just confirm that that was7

recorded.8

(Off the record 5:04:37 P.M./On the record 5:06:09 P.M.)9

THE COURT:  Did you attend a meeting in January,10

2011, a union meeting.11

MR. SILVERSTEIN:  I’m sorry to interrupt, Your Honor. 12

That actually wasn’t my question.  But --13

THE COURT:  Oh, I thought it was.14

MR. SILVERSTEIN:  I’m sorry. 15

BY MR. SILVERSTEIN:16

Q I just -- I asked did you attend any union meetings after17

you heard about the court decision?18

A Yes, I did.19

Q Okay.  When was the union meeting that you attended?20

A The last one that I can recall was in February --21

Q Do you --22

A -- of 2011.23

Q Do you recall when in February?24

A February 11th.25
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Q Who told you about the February 11th meeting?1

A Brian Walsh.2

Q What did he tell you?3

A He says “Come to the meeting.  There’s a lot of exciting4

news and try to get everyone to come and attend.”5

Q Did you try and -- did you talk to your coworkers about6

the meeting -- coming to the meeting?7

A Yes, I did.8

Q About how many coworkers did you talk to?9

A I talked to maybe five, six, and I told them to pass it10

on, like I usually did.11

Q So, after you found out about this -- what you called the12

court decision, were you responding to Mr. Walsh’s phone calls13

and text messages again?14

A Yes, I was.15

Q Ms. Jacques, what happened to you the day before the16

February 11th meeting?17

A I was terminated.18

Q Did you -- and you still went to the meeting the next day?19

A Yes, I did.20

Q Where did the meeting take place?21

A At the Days Inn on Route 22 West, and I believe it’s22

Bridgewater.23

Q Do you remember what was discussed at that meeting that24

day?25
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A The court decision that was passed down and, you know,1

hopefully we would be able to -- the union would be able to2

come into -- go into the building at that point, and then they3

would work on getting the employees back their job.4

Q Who was saying this?5

A Brian Walsh.6

Q Can you recall which of your coworkers were in attendance7

at this meeting?8

A It was Sharon Smith, Pearl --9

Q Can you say that name again?  I’m sorry.10

A Pearl Hooper.11

Q Okay.  What was Ms. Hooper’s job with the company?12

A She was a CNA, full-time 7 to 3, but she was already13

terminated.14

Q Okay.15

A Shannon Napolitano, Sheena, and -- I can’t remember16

everyone else.17

THE COURT:  Sheena is Ms. Claudio?18

THE WITNESS:  Yes, that’s Ms. Claudio.19

THE COURT:  Okay.20

THE WITNESS:  Yes, ma’am21

BY MR. SILVERSTEIN:22

Q Do you remember what you said at this meeting?23

A I said that -- that, you know, that now the decision was24

passed down, but there’s barely anyone in the building, I said25
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“They’re getting rid of everyone.”1

Q What was the context of you making that statement?2

A Well, you know, Brian was excited about the decision, you3

know, but it was sort of bitter sweet.  Because I said, “Well,4

Brian, there’s no one really in the building.  You know, all of5

the supporters, they’re firing all of them.”6

Q Did any of your coworkers express to you that they were7

afraid of attending union meetings?8

A Yes, they did.9

MS. ALITO:  Same objection.10

THE COURT:  Yes, same ruling.11

BY MR. SILVERSTEIN:12

Q Who?13

A Well, Sharon Smith was there, and she expressed her fear. 14

Who else was there?  I believe Elfese was there, too.  Elfese15

Jilus, the CNA from days, she was there.  She expressed her16

fear.17

Q What --18

A Everyone was really very fearful.19

Q What were they saying?20

A They were afraid they were going to be next.  They said21

they fired you, so we’re, you know, about us -- they don’t --22

they don’t care, they’ll fire us.  If they fire you, then we23

mean nothing, they’ll fire us, too.24

Q Did you speak with any coworkers about attend -- about25
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being afraid to attend union meetings who weren’t at that1

February 11th meeting?2

A Not as I can recall.3

Q Did employee -- even after you were fired, did employees4

continue to call you about the union?5

A Yes, some of them did.6

Q Some of them meaning who?7

A Avian called me -- Avian Jarbo, she called me.  Sharon8

Smith called me.  Cheryl Dacres called me.  Who else was it?9

Q What was Avian saying to you when she called you?10

A She said --11

MS. ALITO:  Same objection.12

A -- Ms. Jillian --13

THE COURT:  I’ll allow it.  I may have to strike, but14

let me hear what it is.15

A She said, “Ms. Jillian, what’s going on?”  She says,16

“They’re -- you know, they’re firing everybody.  They’re going17

to fire us, too.”18

Q Can you place that conversation in some point in time?  Is19

it before your discharge, after your discharge?20

A It was after my discharge.21

THE COURT:  Who said this to you?22

THE WITNESS:  Avian Jarbo.23

THE COURT:  And she was referring to your firing?24

THE WITNESS:  Correct.25



Jacques - Direct 210

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

THE COURT:  The fact that you were fired.1

THE WITNESS:  Yes, ma’am.2

BY MR. SILVERSTEIN:3

Q Was this conversation over the phone or in person?4

A It was on the phone.5

Q Did you respond to her?6

A I told her it was nothing, you know, we could do.  I, you7

know, they’re back fighting, you know, they’re fighting it8

again.  I referred her to Brian.9

Q I didn’t catch the last part.10

A I said -- I referred her to Brian.11

Q Why did you refer her to Brian?12

A Because I didn’t have the answer.13

Q Okay.  When you said, “They’re back fighting it,” what14

were you referring to?15

A Because the -- even though we had had the decision, you16

know, still they wouldn’t -- the union wasn’t able to come in.17

Q And the decision you’re talking about, was it about the18

election results?19

A Yes.20

Q Okay.  And when you’re referring to “they’re still21

fighting it” --22

A The company.23

Q Is that in reference to the appeal that they took --24

A Yes, it is.25
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Q -- from the decision?  Why did you refer her to Brian?1

A Because I didn’t have the answer.2

Q So, after you were discharged, you were still referring3

Somerset employees to Mr. Walsh?4

A Yes, I was.5

Q About how many employees would you say that you referred6

to Mr. Walsh after your discharge?7

A Maybe three, four.  They’d call me and they ask me8

questions, I referred them to him.9

MR. SILVERSTEIN:  Your Honor, may I just have about a10

two-minute break?11

THE COURT:  Sure.  We’ll stay in the courtroom but12

we’ll go off the record until you’re ready to resume.13

MR. SILVERSTEIN:  Thank you, Your Honor.14

(Recess 5:15 P.M./Reconvene 5:17 P.M.)15

THE COURT:  Counsel, you may resume.16

BY MR. SILVERSTEIN:17

Q Ms. Jacques, did you receive any discipline in Somerset18

Valley for pain assessment, related to pain?19

A Yes, I did.20

Q Okay.  Can you describe the circumstances for us as to21

what happened?22

A It was after --23

THE COURT:  First let’s hear what the discipline was24

and when?25
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BY MR. SILVERSTEIN:1

Q What type of discipline did you receive, Ms. Jacques?2

A It was for pain assessment.3

Q But what -- what was, I guess, the severity of discipline4

that was issued, if you recall?5

THE COURT:  What was it called?6

THE WITNESS:  It -- when it happened -- can I explain7

it?8

BY MR. SILVERSTEIN:9

Q Was it a written warning?10

A Yes, it was.11

Q Was it a suspension?12

A It was a writeup.13

Q So, it was a writeup.14

A You weren’t suspended as a result of it?15

A No.16

Q Okay.  Tell us -- tell us what happened.  When,17

approximately, was this, Ms. Jacques?18

THE COURT:  Counsel, please make your question19

precise.20

MR. SILVERSTEIN:  Okay.21

THE COURT:  You get a writeup about an event.  So,22

are we talking -- are you asking her when is the writeup or23

when is the event?24

MR. SILVERSTEIN:  Correct.  I’m going to ask her25
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when.1

BY MR. SILVERSTEIN:2

Q When, approximately, did you receive this writeup?3

(Pause)4

THE COURT:  Counsel, you can suggest a date, if you5

know it.6

MR. SILVERSTEIN:  Okay.7

THE WITNESS:  I’m trying to think of the month; it’s8

so long ago.9

BY MR. SILVERSTEIN:10

Q What -- was this around the end of 2009, early 2010?11

A I believe it was early 2010.12

Q Okay.  13

THE COURT:  You can show it to her to refresh her14

recollection without marking it.15

BY MR. SILVERSTEIN:16

Q Take a look at that, Ms. Jacques, and when you’re ready,17

set it down for me.18

A I’m ready.19

Q Okay.  Does that refresh your recollection as to what20

happened?21

A Yes.22

Q Okay.  Tell us what happened.23

THE COURT:  Counsel, I’m trying to get when is the24

date --25
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MR. SILVERSTEIN:  Okay.1

THE COURT:  -- that the discipline is issued.2

BY MR. SILVERSTEIN:3

Q When was the discipline issued, Ms. Jacques?4

A In 2009.5

Q What was the --6

A December, 2009.7

Q Okay.8

THE COURT:  Thank you.  Now you may proceed.9

MR. SILVERSTEIN:  Okay.10

BY MR. SILVERSTEIN:11

Q What happened, Ms. Jacques, regarding this incident?12

A The State -- they had -- the State had come in and they13

got a G level rating, and one of them was on pain.  And one14

nurse was -- she was terminated.  And then they wrote me up15

over it.16

Q What was the name of the terminated nurse?17

A G.G. Martin.18

Q What was your role with regards to the patient in19

question?20

A I admitted her.21

Q Okay.  And what happened when you admitted her?22

A I did her assessment, and then I never had her again.23

Q Okay.  When you say you “never had her again,” what do you24

mean by that?25
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A I did the admission on the patient.  I admitted the1

patient into the facility about 8 o’clock that evening.  She2

was not in my room -- any of my rooms.  She was in someone3

else’s assignment, and I admitted her, and that’s the only time4

I had her.  After that, she was moved to another assignment,5

which I did not have.  Because she came into the facility that6

November.  And after that, I never had her again.  And when7

they had the level G, they came and wrote me up for it, said8

that I had not properly assessed her for pain.9

Q What’s your understanding of the process for admitting a10

patient and assessing pain?11

A Pain assessment is actually -- it’s ongoing.  The patient12

is continually assessed for pain.  Even if she’s not in pain13

when you admit her, she can be in pain later on, which is, in14

fact, what happened with his particular patient.15

Q Is this a daily process, in terms of assessing for pain?16

A Yes, daily, shift, continuously.17

Q Okay.  And you said that she was no longer yours as a18

patient, so there was -- after the day she was admitted, there19

was another nurse who was assigned to her care, is that20

correct?21

A Correct.  I had no more contact with her.22

Q Okay.  So, it was the other nurses that were responsible23

for the daily --24

MS. ALITO:  Objection; leading.25
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THE COURT:  Okay.  Can you rephrase?1

MR. SILVERSTEIN:  Yes.2

BY MR. SILVERSTEIN:3

Q Was -- whose responsibility was it to do the pain4

assessment, let’s say for the second day that she was at5

Somerset Valley?6

A Whoever the nurse is that had her.7

Q How about the second week that she was at Somerset Valley?8

A Whoever the nurse is that has her -- taking care of her.9

Q How about the third week she was at Somerset Valley?10

A Whoever the nurse is that takes care of her.11

Q Were you the nurse that was assigned to take care of her12

the second day that she was at Somerset Valley?13

A No, I was not.14

Q Were you the nurse that was assigned to take care of her15

the second week she was at Somerset Valley?16

A No, I was not.17

Q Were you the nurse assigned to take care of her throughout18

her -- the rest of her stay at Somerset Valley?19

A No, I was not.20

Q Okay.  When did the State surveyors come in in relation to21

the date that this patient was admitted, if you know?22

A Maybe they came -- I believe it was like maybe a month or23

so after that she was admitted.24

Q Okay.  And is it your testimony that the only day that the25
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nurse -- I’m sorry -- that this patient was under your care was1

the day that she was admitted?2

A Correct, only a couple of hours.3

Q Okay.  Do you recall the time of day that she was4

admitted?5

A She came in about 7:30, 8 that evening.6

Q And your shift ends when?7

A At 11:15.8

Q Okay.  9

MR. SILVERSTEIN:  I have no further questions.10

THE COURT:  Off the record.11

(Off the record 5:24:34 P.M./Reconvene 5:24:50 P.M.)12

THE COURT:   And we will pick up with the cross in13

the morning.  If you should think of anything that you want to14

supplement on direct briefly, I’m sure you’ll be given that15

courtesy.16

MR. SILVERSTEIN:  Thank you, Your Honor.17

THE COURT:  Okay.18

MS. ALITO:  Thank you, Judge.19

THE COURT:  9:30 tomorrow morning.20

UNIDENTIFIED ATTORNEY:  Yes. 21

MR. SILVERSTEIN:  Yes, Your Honor.22

(Whereupon, at 5:25 P.M., the hearing was adjourned.)23

24

25
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TRENTON, NEW JERSEY  THURSDAY, DECEMBER 1, 2011  9:51 A.M.1

(Call to order of the Court)2

THE COURT:  I don’t think we need to put appearances3

on the record each morning, if you’d just submit them to the4

recorder staff person, that will suffice.5

We’re ready to resume.  This will be Ms. Jacques6

returning to the witness stand.7

Mr. Silverstein, did you have any other questions8

before cross begins?9

MR. SILVERSTEIN:  Your Honor, not any questions, just10

a housekeeping matter with regards to a document that we11

discussed at the end of testimony yesterday which we’ve marked12

as Petitioner’s Exhibit 13.13

THE COURT:  Any objection?14

MS. ALITO:  No, Your Honor.15

THE COURT:  Thank you.  P-13 in evidence.  Just a16

moment, please.17

(Pause)18

THE COURT:  Do you want to bring out some testimony?19

MR. SILVERSTEIN:  No, Your Honor.  I just want to20

just clarify one point on the document that’s been marked as P-21

13 in the lower right corner where the Bates stamp is.  There’s22

a notation that says R-10, that’s actually a notation made by23

Mr. Santiago during the ALJ hearing, and so that refers to an24

exhibit that was -- a respondent exhibit during the ALJ25
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hearing.1

THE COURT:  Okay.  That’s fine.2

MR. SILVERSTEIN:  Thank you.3

THE COURT:  P-13 in evidence.4

MR. SILVERSTEIN:  No further questions.5

THE COURT:  Cross-examine.6

MS. ALITO:  Thank you, Your Honor.7

JILLIAN JACQUES, PLAINTIFF’S WITNESS, PREVIOUSLY SWORN8

BY MS. ALITO:9

Q Ms. Jacques, you testified on direct examination that10

before the hearing and election, no one was disciplined, do you11

remember that?12

A Yes, I do.13

Q And that’s not correct, is it?14

A It is to my knowledge.15

Q Well, you were disciplined before the union election,16

correct?17

A Yes, I was.18

THE COURT:  I’m sorry.  We can’t quite hear you,19

ma’am.20

THE WITNESS:  I’m sorry.21

A Yes, I was.22

Q All right.23

A In ‘09.24

Q Excuse me?25
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A In ‘09.1

Q Right.  And that was, of course, before the union2

election.3

A Yes, it was.4

Q And you indicated in your testimony that another nurse --5

I think you said G.G. -- was terminated in connection with the6

same incident for which you received discipline, right?7

A Yes, I did.8

Q Okay.  So, that’s two we know of before the election.  And9

Shannon Napolitano was disciplined before the election, right?10

A I believe it -- Shannon Napolitano -- I believe so.  I’m11

not -- I can’t recall.12

Q Okay.  So, I’m going to ask you the question again, Ms.13

Jacques.  When you testified on direct examination that no one14

was disciplined before the election, that was not correct, was15

it?16

A Well, prior to that particular election, no.17

Q Well, that was not correct.  You’re agreeing with me what18

you said yesterday --19

A Yes.20

Q -- was incorrect.21

A Yes.22

Q Okay.  Now you also testified on direct examination about23

an incident where Doreen was standing by the reception area --24

Doreen Illis was standing by the reception area with Inez25
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Konjoh, do you remember that?1

A Yes, I do.2

Q And you said you found that very suspicious, right?3

A Yes.4

Q And Ms. Illis’s office is directly behind the reception5

area, is it not?6

A Yes, it is.7

Q So, if Ms. Illis walked out of her office and took two or8

three steps, she’d be right there by the reception area, right?9

A But she didn’t.10

Q Her office is a few steps away from the reception area --11

A It’s not --12

Q -- correct?13

A It’s not that few steps.14

Q All right.  How many?15

A You know, it’s not that --16

Q Five, six?17

A It’s not like she would just walk out and be standing18

where she was.  She was standing by the doorway.19

Q She was standing --20

A Yeah.21

Q -- by the door --22

A Yes, on either side of the doorway where you walk into the23

work area.24

Q Okay.  But in any event, we’re in agreement that her25
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office was right behind the reception desk, right?1

A Yes, it is.2

Q Okay.  Now, Ms. Jacques, you remember before you got that3

discipline in December of 2009, you got a negative comment on a4

performance review in March of 2009, and the performance review5

said that you, quote, “Needs to pay closer attention to6

completing admission assessments.”  Do you remember that?7

A Yes, I do.8

Q And that was an issue for you back then at the beginning9

of 2009, right?10

A Yes, it was.11

Q Okay.  And then we have the incident we talked about12

yesterday in December of 2009 where you testified that you got13

a warning, right?14

A Yes, I did.15

Q In fact, it was a final warning, wasn’t it?16

A Well, if I can --17

Q Okay.  All right, go ahead.18

A If I can --19

MR. SILVERSTEIN:  Objection.  Can the witness be20

allowed to answer?21

THE COURT:  Don’t interrupt.22

MS. ALITO:  Yeah, I apologize.23

BY MS. ALITO:24

Q Please.25
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A If I can say this writeup was really -- you know, when she1

gave me this writeup, you know, this had nothing to do with my2

assessment because I did assess the patient correctly.3

Q Do you have Exhibit P-13 in front of you?4

A Yes, I do.5

Q Okay.  Now you haven’t answered my question, and maybe you6

want to look at Exhibit P-13 in order to refresh your7

recollection.  This was a final warning, was it not?8

A Yes, they wrote it as a final warning.9

Q Okay.  So, when you said yesterday it was just a warning,10

that was incorrect, wasn’t it?11

A Yes, it was.12

Q And you see the section around the middle of Exhibit P-1313

for “employee response”?14

A Yes.15

Q And there’s a box that says, “I agree,” and there’s a box16

that says, “I disagree for these reasons.”  And you checked off17

the box that says, “I agree.”18

A I didn’t check off that box “I agree,” no.19

Q Oh, you deny checking off that box.20

A Yes, I didn’t check off the box.21

Q Okay.  Now after you got this final written warning, you22

have a few -- well, more than a few other mistakes while you23

were still working at Somerset Valley, did you not, Ms.24

Jacques?25
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A I don’t know.  What -- depends -- what are you referring1

to?2

Q Okay.  Well, let’s talk about July/August of 2009.  And3

you made what you’ve described as a serious mistake at that4

time, did you not?5

A I don’t know, what are you referring to?6

Q Okay. 7

THE COURT:  You’re talking about a period8

July/August, 2009?9

MS. ALITO:  I am.10

(Pause)11

MS. ALITO:  Oh, no, I’m sorry.  Mr. Santiago -- Mr.12

Santiago just corrected me, it’s 2010.13

BY MS. ALITO:14

Q You left medications for a dialysis patient at the15

bedside, do you remember that?16

A Yes, I do.17

Q Okay.  And that’s not standard nursing practice, right?18

A No, it’s not.19

Q And you acknowledge that that was a serious infraction.20

A Correct, I do.21

Q Okay.  And you were given a pass on that one, right?22

A Yes, because it was the campaign period.23

Q You were -- well, for what --24

A It was during the campaign.25
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Q Well, for whatever reason, Ms. Jacques, you made what you1

describe as a serious mistake by leaving medications for a2

dialysis patient, and you’re not supposed to do that, you’re3

supposed to watch the patient take the medication, right?4

A Correct.  And I did explain why it happened.5

Q Okay.  And you were told to be more careful, right?6

A Correct.7

Q And an in-service was held on that topic, right?8

A Yes, it was.9

Q Okay.  And can you explain what for the Judge briefly what10

an in-service is?11

A In-service is to educate you on certain things.12

THE COURT:  You -- that’s okay.  You’re testifying,13

you can --14

THE WITNESS:  Oh, I’m sorry.15

THE COURT:  You can testify right out into the room.16

A It’s to educate you.  It’s to educate the nurse.17

Q So, in some circumstances, instead of writing you up for18

something, a training session is held and you’re re-educated19

about what you should be doing properly in the workplace,20

right?21

A Correct.22

Q Okay.  And this, though, is something that you learned23

during your training to become an LPN, right?24

A Yes, it is.25
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Q That you don’t leave medications by the bedside.1

A Yes, it is.2

Q All right.  And you knew that, but you just made a3

mistake.4

A Yes.  And I did explain the circumstances around --5

involved in it.6

Q Okay.  Do you remember, Ms. Jacques, that you testified in7

a proceeding before an Administrative Law judge?8

A Yes, I do.9

Q And that was in connection with unfair labor practice10

charges that were filed.11

A Yes.12

Q Okay.  And you testified under oath in that proceeding,13

correct?14

A Yes, I did.15

Q Okay.  I’m going to go to Page 600 --16

THE COURT:  Counsel, could you identify for the17

record what this proceeding was?18

MS. ALITO:  This was the hearing before Judge Davis19

on the unfair labor practice charges.20

UNIDENTIFIED ATTORNEY:  I believe Your Honor has21

referred to it as the ALJ proceedings.22

THE COURT:  I just want to make sure that it’s the23

same one that I’m aware of, and not some separate proceeding. 24

It’s the same one?25
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MS. ALITO:  It is, Judge.1

THE COURT:  Okay.  Thank you. 2

MR. SILVERSTEIN:  One minute.3

MS. ALITO:  I’m going to give counsel a minute to4

find the page in the voluminous --5

(Pause)6

MR. SILVERSTEIN:  All set, Ms. Alito.7

MS. ALITO:  Okay.  8

BY MS. ALITO:9

Q Actually on Page 599 of the transcript, Respondent’s10

Exhibit 10 is received into evidence.  And as reflected in the11

comments of Mr. Silverstein a few moments ago, and as reflected12

on the bottom of Exhibit P-13, that is R-10 from the ALJ13

proceedings.14

And you’re being questioned in that hearing about15

what has now been marked as Exhibit P-13.  You’re being16

questioned by Mr. Kiesewetter.  And it -- Mr. Kiesewetter asked17

you:18

“Q It appears -- do you see in the area where it says19

‘employee response’ on this copy, I don’t see any words. 20

Are there any?  Do you see any words there that a person21

might have written in?”22

You answered:23

“A What, in the description?”24

Judge Davis said, “No, in” -- 25
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Mr. Kiesewetter continued:1

“Q No, in -- under ‘employee response’.”2

You replied:3

“A No, I didn’t write anything in.4

“Q All right.  I do see --5

“A No, I did not.6

“Q -- a checkmark in ‘I agree.’7

“A Uh-huh, yeah, I did not -- I did not write anything8

but was upset that I didn’t write anything.”9

MR. SILVERSTEIN:  I object to that because that’s not10

actually what it says in the transcript.  You skipped the “I11

was upset.”  You just --12

MS. ALITO:  I’m still --13

MR. SILVERSTEIN:  You missed a -- you just missed a14

word.  It says, “I” --15

MS. ALITO:  Oh, I -- you’re correct, I missed a word. 16

Let me back up to the 17

BY MS. ALITO:18

Q “A No, I did not.19

“Q -- a checkmark in ‘I agree.’20

“A Uh-huh, yeah, I did not -- I did not write anything. 21

I was upset, but I didn’t write anything.”22

“Q But you checked it I -- you agreed.23

“A Yes.  Yes.”24

Do you remember being asked those questions under25
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oath --1

A No, I do not.2

Q -- and giving those answers?3

A No, I don’t.4

Q You don’t remember that.5

A Un-un’t.6

Q So, so far we’ve got the criticism on the performance7

review with regard to completing admission assessments, and8

then we’ve got this final written warning.  And that was also9

about failure to do an assessment at the time of admission of a10

patient, was it not, Ms. Jacques?11

A No, this was not about failure to do the assessment.  This12

-- this writeup was -- the assessment was done.  Actually it13

was done.  And the patient was not in pain when I admitted her.14

Q Okay.15

A This -- this actually -- this writeup is sort of like16

what’s bringing things into focus here because this was a17

personal issue with me and the DON.  And I told her that when18

she --19

THE COURT:  The what?20

A -- wrote me up.21

THE COURT:  With me and the who?22

THE WITNESS:  With myself and the DON.  Her name was23

-- um -- it was Irene -- Eileen.24

THE COURT:  What’s a DON?25
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THE WITNESS:  The Director of Nursing.  At that1

point, it was an issue with myself and her, and this was like a2

personal issue that -- and I told her that I know why she wrote3

me up because --4

THE COURT:  Ma’am, you’re testifying into the room.5

THE WITNESS:  I’m sorry.6

THE COURT:  Not to the bench.7

THE WITNESS:  I told her that I know why she wrote me8

up.  Because what happened is they got a Level G rating, and9

she wanted to get back at me because I spoke -- I spoke to10

Elizabeth Heedles about the way she spoke to us, and she talked11

to us, and I wasn’t rude with her, I just told her Elizabeth12

Heedles that, you know, she’s -- because she told us we could13

talk to her boss if we didn’t like how she spoke to us.  And I14

spoke to Elizabeth Heedles, and Elizabeth Heedles called her15

back into the facility, and she came in, and she summoned me16

into her office and told me that she didn’t like that I didn’t17

understand what she was saying.  I said I did understand what18

you were saying, but you talk to us like we’re children.  And19

then after that came --20

MS. ALITO:  Judge, the witness has --21

THE WITNESS:  -- this, months later.  This was months22

later.23

MS. ALITO:  You’ve more than answered my question.24

BY MS. ALITO:25
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Q In any event, this was a final written warning, was it1

not?2

A Yes, it was.3

Q Okay.  And this was many, many --4

THE COURT:  I don’t understand.  Would you just ask a5

question to clarify whether the witness disagrees with what is6

written as the description of the issue.7

MS. ALITO:  I think she’s testified that she, at this8

point in time, despite her testimony under oath --9

THE COURT:  Don’t characterize, Counsel.10

MS. ALITO:  Okay.11

THE COURT:  Ask her --12

BY MS. ALITO:13

Q Do you --14

THE COURT:  -- about the words here.15

Q Do you presently, sitting here today, disagree with what16

was written here?17

A Yes, I do.18

Q Do you disagree that on 11/4/09, a resident was admitted19

to your care?20

A Yes, she was.21

Q She was.22

A Yes.  23

Q You were --24

A I admitted her.25
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Q You were the admitting nurse, were you not?1

A Yes, I was.2

Q And as the admitting nurse, you had the responsibility to3

do a pain assessment, did you not?4

A And I did.5

Q Okay.  And where did you do that pain assessment?6

A You do -- you do the pain assessment when the patient7

comes in, when you’re doing the body assessment, you ask them8

if they’re in pain.  And at that point, she was laughing.  And9

I spoke with her niece, and her niece said that she will be in10

pain when she starts getting radiation, which she was in pain11

once she started radiation.  I did not have her.  I only had12

her for about three hours.13

Q I see.  So, at the time that you made the admission,14

you’re now -- your testimony is that a relative told you that15

she would soon be in pain?16

A No -- yes, she did.17

Q All right.18

A Because I asked her -- because she was confused, and she19

was in the bed, she was smiling, and I asked her niece about20

pain, you know, management.  And the niece said, “Well, you21

know, now she’s okay,” she said.  Because I said “Because you22

think she’ll be able to let me know if she’s in pain?”  And she23

said, “Well, she’s okay now.”  But she said she was going to be24

starting radiation, and that’s when she will be in pain, and25
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that’s what happened.1

And another nurse did tell the director of nursing2

when she -- and I got this writeup -- that the lady was in pain3

once she started the -- she was in pain because they would lift4

her up to put her on the table but they hurt her boobs, you5

know, and that’s why she was in so much pain, and she was6

getting radiation at the time.7

Q You would agree --8

A And she said no.9

Q You would --10

A She said I did it wrong.11

Q You would agree, would you not, Ms. Jacques, that the --12

whether you agree with it or not, the mistake that you were13

disciplined for in December of 2009 was similar to the14

criticism of you in your performance evaluation the prior15

March?16

A I don’t know, I don’t --17

Q Both of them had to do with assessing patients and the18

detail in documenting at the time that a patient is admitted,19

right?20

A It wasn’t assessment for pain, though.  It was --21

Q It was for something else.22

A -- just a general assessment.23

Q All right.  And pain is part of the assessment you do.24

A Yes.25
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Q And then we have the third incident, which is what you1

acknowledge to be a serious mistake in the summer of 2010,2

correct?3

A Which is?4

Q What we just talked about, with leaving the medications5

for the --6

A Oh, yes.7

Q -- dialysis patient.8

A Yes.9

Q Okay.  And then in September of 2010, you were disciplined10

for excessive tardiness, and you talked about this yesterday,11

right?12

A Yes.13

Q And you agree, do you not, that you had been tardy more14

than 100 times so far that year, right?15

A Correct.16

Q And that, of course, is not good job performance, is it,17

Ms. Jacques?18

A But nobody said anything to me about it until after the19

election.20

Q That wasn’t my question to you.  Well, let’s -- let’s back21

up.  Excessive absenteeism had been discussed with you earlier22

in the year before the union campaign, right?23

A No, I never had a problem with excessive absenteeism.24

Q It was never --25
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A No.1

Q It was never discussed with you?2

A Three times in three months.3

Q No.4

A It was the same time as that writeup.  I never had a5

problem with excessive absenteeism.6

MR. SILVERSTEIN:  Your Honor, may I please put an7

objection on the record with regards to extended testimony8

about the disciplinary records which were subject to cross-9

examination and direct examination of Ms. Jacques during the10

ALJ proceeding?  Our understanding --11

THE COURT:  Let me see you at the side, Counsel.12

(Sidebar conference commences at 10:13 A.M./Concludes13

10:16 A.M., transcribed under separate cover)14

THE COURT:  Your objection is noted for the record,15

Counsel.  Thank you.16

I’m going to let the cross-examination proceed, but17

with limited scope.18

MS. ALITO:  I will move this as quickly as possible. 19

The deposition of Ms. Jacques, Page 7220

MS. DICHNER:  What page?21

MS. ALITO:  72.22

THE COURT:  This is a deposition.23

MS. ALITO:  This is deposition in this proceeding.24

BY MS. ALITO:25
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Q Do you remember, Ms. Jacques, that I took your deposition? 1

I asked you questions, and you answered them before a court2

reporter in connection with this proceeding?3

A Yes, I do.4

Q All right.  5

MS. ALITO:  Counsel, it’s at Page 72, Line 19.6

BY MS. ALITO:7

Q Question:8

“Q So, long before there was any union activity, you had9

been warned and spoken to by Eileen about coming in late,10

right?”11

A She spoke --12

Q Uh-uh --13

A I’m sorry. 14

Q Wait until I’m finished.15

A I’m sorry.16

Q Answer:17

“A Correct.”18

Do you remember being asked that question and giving19

that answer?20

A Yes, I do.21

Q All right.  And you’re now saying that testimony is22

incorrect?23

A No, I’m not.24

Q Okay. 25
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A I’m saying I don’t think you picked it all up, the whole1

answer that I gave.  I explained to you at that time also that2

I did talk to -- Eileen spoke to me about coming in late, and I3

told Eileen the reason why I was coming in late, and she told4

me to write a letter -- which I never did write -- and she left5

after that.  She was gone.6

Q Okay.  So, we’ve established that you were warned about7

your tardiness before the union, and then in September, you get8

a written warning with respect to your excessive -- of your9

excessive lateness, right?10

A Um.11

MR. SILVERSTEIN:  Objection, Your Honor, as to12

characterizing warning before the election about tardiness as13

some sort of formal discipline, which there’s no foundation for14

that.15

MS. ALITO:  It was not --16

BY MS. ALITO:17

Q You were spoken to.  You were -- you were spoken to before18

the union campaign about your tardiness.  And then in19

September, you got a written warning, right?20

A Spoken to, you mean by Eileen?21

Q Yes.22

A Yes.23

Q Okay.  And then in September when you got the written24

warning, you spoke with Doreen Illis about your tardiness,25
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right?1

A Yes, I did.2

Q And Ms. Illis offered to change your shift to accommodate3

your personal circumstances, right?4

A Yes, she did.5

Q And you said you didn’t want to change shifts, right?6

A Right, it wouldn’t work for me.7

Q Okay.  And then Ms. Illis offered to change your hours,8

keep you on the same shift, but change your hours so you could9

get to work on time, right?10

A Correct.11

Q All right.  And you said you didn’t want to do that12

either, right?13

A Yes, that didn’t work for me either.14

Q Okay.  And you testified yesterday that Doreen Illis,15

before the election, was warn, and then after the election, she16

was cold.  But yet after the election, she offered you two ways17

to accommodate your personal circumstances to get to work on18

time, right?19

A Correct.20

Q Okay.  And then after you got the written warning, you21

started coming to work on time, right?22

A Yes, I had to rearrange my personal circumstances.23

Q Okay.  And when you started coming to work on time, Doreen24

Illis sent you a personal note card congratulating you,25
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thanking you for coming to work on time, right?1

A Correct.2

Q And you’ve testified that that was a lovely gesture from3

Doreen Illis, right?4

A Yes, it was.5

Q Okay.  And that was after the union election, right?6

A Yes, that was after the union election.7

Q So, after the union election, when you did something8

correctly, showed up for work on time, Doreen Illis9

acknowledged it, and went out of her way to send you a personal10

note, right?11

A Yes, she did.12

Q Okay.  But she also -- before the election, she always13

complimented me on being a good nurse, and always -- she always14

complimented me and told me that my patients always spoke very15

well of me, and their family members.16

Q And then in -- later in September, on September 28th, you17

got another written warning for a failure to document, right?18

A Yes.19

Q And you acknowledge that you made mistakes in failing to20

document on the 24th of September, correct?21

A Yes.22

Q Okay.  And then in November of 2010, you got another final23

written warning for failure to complete incident reports,24

right?25
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A That -- I need to see that.  Because I remember there was1

an incident where I wasn’t even there at that time and, you2

know, Inez blamed me for it.  And when -- you know, I remember3

there was an incident around that time.  So, I would need to4

know when.5

Q Okay.  6

THE COURT:  Counsel, your prior question pertained to7

something in late September.  Could you just put a date on8

that, please, for the record?9

MS. ALITO:  September 28th, 2010.10

THE COURT:  Okay.11

MS. ALITO:  Written warning for failure to document.12

THE COURT:  Okay.  Now what’s the date of the13

December item?14

MS. ALITO:  We’re in November of 2010, another final15

written warning for failure to complete incident reports.  My16

colleague is going to hand me that, and we’ll put that in as an17

exhibit.18

(Pause)19

MS. ALITO:  I’m going to mark as Exhibit D-2 a notice20

of disciplinary action dated November 1, 2010.21

THE COURT:  Any objection to admitting it, Counsel?22

MR. SILVERSTEIN:  I’d object to the date that was23

characterized as to -- I’m not sure if the characterization was24

to when this incident supposedly occurred or when the25
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discipline was issued.1

THE COURT:  Can you discuss that with your adversary,2

and maybe the date can be established?  I’m looking for the3

date of the document, not the incident date at this point.4

MS. ALITO:  November 5th, 2010.5

THE COURT:  Do you agree, Mr. Silverstein?6

MR. SILVERSTEIN:  Yes, Your Honor.7

THE COURT:  Okay.  Any other objection?8

MR. SILVERSTEIN:  No, Your Honor.9

THE COURT:  D-2 in evidence.  Thank you. 10

(Pause)11

BY MS. ALITO:12

Q Ms. Jacques, have you had a moment to review Exhibit D-2?13

A Yes, I have.14

Q And is this a notice of disciplinary action that was given15

to you, right?16

A Correct.17

Q Okay.  And the description of the incident in the middle18

of the page under the heading, “Description” is “Incident19

reports not fully completed.  Missing signatures, unclear20

statements, interventions missing, missing supervisor review,21

CNA statement missing.”  Right?22

A Correct.  And I did -- this was the incident where I had23

like two -- like two -- two or three incidents that night, plus24

an admission.  This was written like 2 o’clock in the morning,25
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and I did leave a message for Inez, the Director of Nursing,1

stating that I didn’t get to get the statement from the CNA2

before she left and, you know, it was late.  2 o’clock in the3

morning, like I said.  And, you know, also like usually when4

the incident reports are not completed, they don’t warn -- they5

don’t give you a written warning.  Usually they give it back to6

you to complete it, you know.7

Q Ms. Jacques, you don’t -- you don’t dispute that you8

didn’t get the incident reports done, do you?9

A No, I didn’t complete it.10

Q Oh.11

A Because I couldn’t.  There was no CNA there, plus, as you12

see in my reason for disagreeing, because I called and left the13

Director of Nursing a message.14

Q So, your -- your dispute is you’ve got an explanation for15

why you didn’t do it, but you don’t dispute that, in fact, you16

did not do it, right?17

A I did not complete it.18

Q Okay.  Let’s turn to the page that’s got the number on the19

bottom, Somers (sic) 002513.20

A That’s correct.21

Q And that’s your individual statement form, right?22

A Yes, it is.23

Q That’s your signature at the bottom, right?24

A Yes, correct.25
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Q Okay.  And under Item 2, it says, “Tell us step-by-step in1

your words what happened, what you actually saw and/or heard.”2

Right?3

A Correct.4

Q Could you read that statement into the record, which --5

that’s your handwriting, right?6

A Yes, correct.7

Q Read that into the record.8

A “I was called into Room 21, noted resident” --9

THE COURT:  Just a minute.  Are we reading the same10

page?11

MS. ALITO:  002513.12

THE COURT:  Okay.  Just a minute.  Oh, I see that. 13

There is the -- Ms. Jacques, she has a statement, and then the14

page after that is the Director of Nursing statement.  Thank15

you.16

You may proceed, Ms. Jacques.17

MR. SILVERSTEIN:  Your Honor --18

THE WITNESS:  Okay.19

MR. SILVERSTEIN:  Your Honor --20

BY MS. ALITO:21

Q And, Ms. Jacques, read exactly what’s written on the page,22

please.23

A Okay.24

MR. SILVERSTEIN:  May we have a sidebar, please?25
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THE COURT:  Yes.1

(Sidebar conference commences at 10:27 A.M./Concludes2

10:29 A.M., transcribed under separate cover)3

THE COURT:  The statement is in handwriting.  The4

question to Ms. Jacques is would she please read what is5

written there.6

You may proceed, Ms. Jacques.  If you would just read7

exactly what is written there verbatim.8

THE WITNESS:  Okay.   “Called to Room 21, noted” --9

THE COURT:  Slow down.10

THE WITNESS:  Oh, sorry.  Go ahead.  Go ahead?11

THE COURT:  Go right ahead slowly.12

THE WITNESS:  Okay.  “Called to Room 21, noted13

resident on the floor.  When asked what happened, patient14

sitting on floor states that he was trying to get into,” and15

then I stop on observation sitting on the floor.  I state I was16

trying to get -- you know, it was -- it was like --17

THE COURT:  Ma’am, you’re being asked to read this18

verbatim.  Then you can explain.19

THE WITNESS:  Okay.20

THE COURT:  It’s handwriting and we’re trying to read21

the handwriting.22

THE WITNESS:  “An observation.  Patient sitting on23

floor stated I was trying to get into” -- and then I stop.24

BY MS. ALITO:25
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Q You’re adding, Ms. Jacques.  I know you’re not trying to1

do this intentionally.  But what we want you to do is simply2

read the words --3

A I did.4

Q -- that you wrote.5

A I did.6

Q You added words in.7

A No.8

THE COURT:  Start again.9

A I said, “Called to Room 21, noted resident sitting on the10

floor -- on the floor.”11

Q You’re adding words, Ms. Jacques.12

A On the floor?13

Q There’s no “sitting.”14

A “Resident on the floor.  When asked what happened” --15

THE COURT:  Would you please add the punctuation?16

A “Called to Room 21 noted resident on the floor.  When17

asked what” --18

THE COURT:  Period.19

THE WITNESS:  Period.20

A “When asked what happened patient stated sitting on” --21

“patient sitting on floor states that he was trying to get22

into.  On” 23

THE COURT:  Period.24

THE WITNESS: Period.25
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A “On observation patient sitting on floor states I was1

trying to get into.”2

Q Okay.3

A And this report -- it actually was rewritten because Inez4

said, “I guess you was half asleep.”  And I said, “Yes, it was5

2 in the morning.”  And she -- and I had to rewrite the whole6

statement again.  So, there is a complete statement attached to7

the original report.8

Q Okay.  But this --9

A Which is not here.10

Q This is what you did originally that you were disciplined11

for, right, Ms. Jacques?12

A Yes.  No, no, this isn’t what she originally disciplined13

me for.  It was -- it was because it was incomplete without the14

CNA statement attached also -- part of it.15

Q On the first page, it says, “Unclear statements.”16

A Right.17

Q Right.18

A Right.19

Q Okay.  All right.  So, that’s the discipline on November20

5th of 2010.21

THE COURT:  Counsel, the exchange you just had does22

not come across clearly to me.  This page, which is the fourth23

page of Exhibit D-2, appears to be a statement on a24

disciplinary form.  Is that what it is, Ms. Jacques?25
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THE WITNESS:  I’m sorry, which one?1

MS. ALITO:  No, this -- the -- this is the part of2

the incident report for which Ms. Jacques was disciplined.3

THE COURT:  Well, let’s find out.  Would you please4

inquire?5

MS. ALITO:  Yes.6

THE COURT:  Because I don’t want any unnecessary lack7

of clarity to this record.  I see a first page to D-2, which8

has a bottom line date of November 5, 2010.  It does have9

internal dates on the first page.  It indicates that the10

incident itself occurred on November 1, 2010.  It gives a time11

-- I can’t really decipher that.  Okay.12

MS. ALITO:  Then --13

THE COURT:  And then it has pages attached.  Would14

you have these pages identified by the witness --15

MS. ALITO:  Certainly.16

THE COURT:  -- as to what they are?17

MS. ALITO:  Certainly.18

BY MS. ALITO:19

Q The second page of Exhibit D-2 with the Bates stamp number20

002511, and titled “Accident Report,” can you tell us what that21

is, Ms. Jacques?22

A That’s the incident report.23

Q All right.  And did you fill this out?24

A Yes, I did.25
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Q All right.  And on the third page --1

THE COURT:  That second page, the second you were2

just looking at, would you have the signature of Ms. Jacques3

and the date identified?4

MS. ALITO:  Yes.5

BY MS. ALITO:6

Q Is that your signature at the bottom of the page, Ms.7

Jacques?8

A I’m sorry, which one?9

Q The second page, 2511, “Person preparing report.”10

A Yes, it is.11

Q It says, “Jillian Jacques, LPN, 11/1/10.”12

A Correct.13

Q All right.   And then if we go to the third page of14

Exhibit D-2 --15

THE COURT:  I’m asking for this, Counsel.  So, I16

don’t know what your objection could be.17

MR. SILVERSTEIN:  The objection was on completeness18

that there is another signature on that page.19

THE COURT:  I see that.20

MS. ALITO:  If counsel wants --21

BY MS. ALITO:22

Q The signature on the bottom of the second page appears to23

be what, Ms. Jacques?24

A Pardon me?25
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Q Underneath yours, someone else signed.1

A On the first page?2

Q The second page, 2511.3

A Yes, Inez Konjoh.4

Q Okay.  May we go to the third page, please?  Bates stamp5

number 2512, titled “Incident/Accident Report.”  Is that your6

signature under “Signature, date, title”?7

A Correct.8

Q All right.  And you signed that on 1/1/10, is that right?9

THE COURT:  I think it’s --10

A No, 11/1.11

THE COURT:  -- November 1.12

MS. ALITO:  Oh, I’m sorry, yeah. 13

BY MS. ALITO:14

Q 11/1/10.15

A Yes.16

Q And then the next page that we were talking about before,17

2513, individual statement form.  I think we’ve established18

that’s your name at the bottom, right, and signature?19

A Yes, correct. 20

Q Okay.  And you were required to fill out this individual21

statement form to accompany the incident report we just looked22

at on the prior page, correct?23

A Yeah, but this isn’t all of the incident report.  This24

isn’t the whole incident report.  There’s pages of it.  So,25
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it’s incomplete.1

THE COURT:  What’s the --2

Q It -- Ms. --3

THE COURT:  What is the handwritten date next to Ms.4

Jacques’ signature on Bates page 2513 of D-2?5

THE WITNESS:  11/1 -- which one, D-2?6

BY MS. ALITO:7

Q 2513, is that 11/1/10?8

A Yes, it is.9

Q Okay.  And your testimony is that there were additional10

things that had to go along with the incident report, correct?11

A Yes.  Yes, this isn’t a complete incident report.12

Q Oh, okay.  But this is your individual statement form that13

you prepared in connection with the incident report, correct?14

A Correct.15

Q All right.  And this is in the form that you originally16

submitted it and signed it with the incident report, correct?17

A Correct.18

Q And that is -- that incident report is part of the reason19

why you received the discipline marked as Exhibit D-2, correct?20

A Yeah.21

Q Yes?22

A Yes, but it’s confusing because there’s two different23

incident reports, and they’re both incomplete.  They’re not all24

here.25
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Q Ms. Jacques, if you’d look --1

A I know what you’re saying, but it’s two different patients2

here.3

Q Right.  You were --4

A You know.5

Q You were being disciplined for your failure to properly6

complete incident reports for two different patients, were you7

not?8

A No, at the time, it was just one.  Because I completed --9

like I think it was three different -- three incident report,10

and only one I was written up for.11

Q On the first page under “Specific description of issue,”12

does it not say “Incident reports,” plural, “not fully13

completed”?14

A Yes, it does.15

Q Okay.  Now on that first page under “Action to be taken,”16

do you see that the check box for, “Does this disciplinary17

action constitute final warning” is checked “yes”?18

A Yes, I see it.19

Q So, this is your final -- this is your second final20

written warning, right?21

A Yes.  Because I remember when this was written -- this was22

given to me.  And it was one report that was attached to it, I23

remember who gave it to me, and it was given to me on the 5th.24

Q And that’s the date reflected on it, right?25
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A Yeah, that’s the -- that’s the -- it was -- happened on1

the 1st, and it was given to me on the 5th.2

Q All right.3

A After the union meeting, of course.4

Q This is your second final written warning.5

A Yes, it is.6

Q When you got the first final written warning, did you7

understand that the next thing after final written warning is8

termination9

A Yes, I did.10

Q And back when you got that final written warning, were you11

in fear for your job because you knew if you made another12

mistake, you could be terminated?13

THE COURT:  The first final written warning?14

MS. ALITO:  Yes, which was back in December of 2009.15

A I was in fear for my job, but it wasn’t because of my16

warnings.17

Q Okay.  So -- so, you just didn’t --18

A And I really didn’t, you know --19

Q So, you just didn’t the final written warning very20

seriously.21

A I took it seriously, but that’s not why I was in fear for22

my job.23

Q Okay.24

A Because I knew I was doing my work.25
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Q Then in February of 2011, you were disciplined and1

terminated for failure to correctly transcribe an order for2

medication, correct?3

A Yes, a baby aspirin.4

Q Right.  And you don’t dispute that you made that mistake,5

do you?6

A No, I don’t.7

Q You made two mistakes, right?8

A Well, I didn’t transcribe it onto the doctor’s -- on to9

the POS, which is a physician’s order sheet, and I didn’t10

transcribe it onto the MARs, but it’s a 24-hour chart check11

that’s supposed to be done by two RNs and they both missed it.12

Q They should have caught --13

A Which is routine.14

Q They should have caught your mistake, right? 15

A Yes, they should have.16

Q That’s --17

A That’s what they’re there for.18

Q That’s your testimony.  But you don’t dispute that first19

the prescription was for enteric coated aspirin.20

A Right, um.21

Q And you wrote it down just --22

A As --23

Q -- as aspirin.24

A As aspirin, correct.25
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Q Right.1

A And --2

Q And as an LPN, you know that in elderly patients who are3

receiving sometimes many, many medications, the difference4

between an enteric coated aspirin and an aspirin could be5

significant, right?6

A Correct.7

Q Okay.  So --8

A But as I said before, that’s what the 24-hour chart check9

is for.10

Q Is to catch your mistakes.11

A Is to catch the mistakes.12

Q Okay.  And then after you wrote down the wrong13

prescription, then you made a second mistake, and that you14

failed to write down the order for medication at all on the --15

A On the MAR.16

Q On the MAR.17

A Correct.18

Q And for the record, what’s a MAR?19

A That’s the medication administration record.20

Q Okay.  So, that was two mistakes then.21

A Right, that should have been picked up on the 24-hour22

chart check.23

Q After you made the mistakes.24

A Correct, yeah.  Because during the day, it’s very busy,25



Jacques - Cross 41

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

and you do make mistakes.  And the 24-hour chart check is1

supposed to pick up the mistakes that are missed during the2

day.3

Q Ah, so your testimony is it’s okay for you to make4

medication errors during the day.5

A It doesn’t say it’s okay, but it does happen because it’s6

a very busy facility, and I did like five admissions that night7

by myself, and the -- you have patients coming up to you, you8

have family members coming up to you, you’re calling up9

doctors, I have two fax machines that were not working.  And10

plus the next day, when the -- Michael went up to the nurse who11

was giving the medication, and asked to see the MAR because he12

knew it wasn’t on there, and she says, “Well, it’s okay, I can13

give it now.”  And he said, “No.”  He said, “It’s a med error.” 14

And it was slated for once a day, which could be given any time15

of the day.16

Q But in any event, you’ve got an explanation for why you17

made the mistake, someone else should have caught it after the18

fact.  But the fact of the matter is, and you don’t dispute,19

Ms. Jacques --20

A I don’t dispute I made a mistake.  I’m human.21

Q Okay.22

A But like I said, that’s why you have nurses working on 1123

to 7 doing 24-hour chart check.  I know how that works.24

Q Okay.  So, let’s just sum up very, very quickly all of the25
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things that happened before you got terminated in February of1

2011.2

THE COURT:  Counsel, you don’t have to sum up.3

MS. ALITO:  Okay.  Thanks, Judge.  I’ll move on.4

BY MS. ALITO: 5

Q Ms. Jacques, you’ve continued to be active in the union6

throughout this period, right?7

A Correct.8

Q And you’re currently very active in the union, right?9

A Correct.10

Q Nothing that has occurred has deterred you from your11

activism on behalf of the union, right?12

A Well, yes, sort of.13

Q You speak out publicly and on line on behalf of the union14

and against Somerset Valley, right?15

A Yes.  It’s not Somerset Valley, per se.16

Q So, you’ve gone beyond Somerset Valley, and you’re17

speaking out now about Daniel Straus, the President of Somerset18

Valley, right?19

A Well, you could say that.20

Q You’ve got Mr. Straus targeted, right?21

A Not really.  I don’t know who he is.22

Q Was it --23

A I never saw him.24

Q You don’t know who he is, but yet you’re --25
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A I know of him.1

Q You know of him.  But yet you -- you have this campaign2

against him, right?3

A Campaign for what?4

Q You’ve been speaking out against Mr. Straus, have you not,5

Ms. Jacques?6

A Yes, I have.  I’ve been in -- yes.7

Q Okay.  And since you don’t know him, and you only know of8

him, fair to assume that it’s the union that’s encouraging you9

to speak out against Mr. Straus?10

A No.11

Q No?  It’s someone other than the union?12

A No, it’s not the union.13

Q You just decided on your own to speak out against Mr.14

Straus, despite the fact that you don’t know anything about15

him?16

A Well, I know that he owns Somerset Valley.17

Q Okay.  And that alone is the reason why you’re -- you’re18

out speaking against him.19

A Yes, because all of my coworkers are fired.20

Q Okay.  Ms. Jacques, you were part of the group that went21

to NYU to demonstrate against Mr. Straus, right?22

A Yes, I was, I was there.23

Q You were there.  And you knew when you went there that you24

were going to a special event at the Straus Institute, right?25
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A Which one?  Where at?  At --1

Q At NYU.2

A At NYU?3

Q Um-hum.4

A Yes, I knew.  Yes.5

Q You knew that --6

A I was there.7

Q -- because the union told you, right?8

A Yes.9

Q And the union encouraged you to go.10

A They didn’t encourage me.  I didn’t have to go.  I don’t11

go anywhere -- everything they tell me.12

Q Did they suggest --13

A It’s at my discretion.14

Q Did they suggest that you go?15

A They asked me if I wanted to go.16

Q Okay.  And you said yes.17

A Yes, I did.18

Q All right.  Did you get any compensation for going?19

A No, I did not.20

Q Okay.  And you appear at -- in photos at that21

demonstration, right?22

A Yes, I did.  I guess I did, I didn’t see any.23

Q And you appear on the web site, right?24

A I didn’t look.  I didn’t look because I don’t know.25
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THE COURT:  What web site, Counsel, are you referring1

to?2

(Pause)3

MS. ALITO:  I’m going to mark as Exhibit D-3 a flier,4

“Welcome to the Straus Institute for Worker Injustice.”5

THE COURT:  Are you offering it into evidence?6

MS. ALITO:  I am.7

THE COURT:  Any objection?8

MR. SILVERSTEIN:  No objection, Your Honor.9

THE COURT:  Thank you.  D-3 in evidence.10

BY MS. ALITO:11

Q Do you recognize Exhibit D-3?12

A Yes, I do.13

Q Did you hand out Exhibit D-3?14

A No, I did not; someone handed it to me.15

Q Were you handed this at the demonstration at the Straus16

Institute?17

A Yes, I was.18

Q All right.  And at the bottom, there’s a reference to19

“CareOneWatch.Org.”  Do you see that?20

A Let me find it.  21

Q It’s in the block that says, “Call Daniel Straus” --22

A Oh, okay.23

Q Right?24

A Okay.    Yes.25
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Q And there’s a special web site set up, right?1

A Correct.2

Q Set up by the union, right?3

A Yes.4

Q And you actively participate in that web site, right?5

A In the web site?6

Q Yeah.7

A No, I didn’t actively participate in the web site.8

Q No, you haven’t been on --9

A No.10

Q Made --11

A Absolutely not.12

Q You’ve made no comments on the web site.13

A No, I -- not at all.14

Q You haven’t blogged, or done -- I may be using the wrong15

word --16

A No.17

Q -- about --18

A No.19

Q -- about Somerset Valley?20

A I haven’t gone on the web site at all.21

Q Haven’t looked at it.22

A No.23

Q You don’t know that your picture’s there.24

A No.25



Jacques - Cross 47

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q You don’t know that you’re quoted there?1

A No.2

Q Were you interviewed and --3

A Yes, I was.4

Q Who interviewed you?5

A It was a gentleman who I’m not familiar with; I don’t know6

who he was.  I don’t remember his -- recall his name.  He7

interviewed me.8

Q And when you went to the demonstration at NYU at the9

Straus Institute, you knew that the purpose of this10

demonstration was to personally embarrass Mr. Straus, did you11

not?12

A Embarrass him for what?13

Q Well, what was your -- what was your purpose in going14

there?15

A Was just to make -- you know, make him aware of what he’s16

doing, then justice to the workers at Care One.17

Q Um-hum.18

A I don’t know if that’s embarrassing to him.19

Q Do you see this flier here, “Welcome to the Straus20

Institute for Worker Injustice”?21

A Exactly.22

Q Yeah, do you think that was designed to embarrass Mr.23

Straus?24

MR. SILVERSTEIN:  Objection, Your Honor.  She25
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testified that she was just given a copy of the flier.  She had1

no hand in designing or distributing it.2

THE COURT:  Let me hear the question again.3

THE WITNESS:  I looked at it when I got home.4

THE COURT:  Just a second, ma’am.  There’s an5

objection.6

Let me hear the question again.7

BY MS. ALITO:8

Q Do you think that Exhibit D-2 was designed to embarrass9

Mr. Straus?10

A Um --11

THE COURT:  I’ll permit it.12

THE WITNESS:  I’m sorry.13

THE COURT:  You can answer.14

THE WITNESS:  Oh. 15

A I don’t know.  I don’t see why he would be embarrassed. 16

If he’s doing nothing -- if he doesn’t feel he’s doing anything17

wrong, then he has nothing to be embarrassed about.18

Q Okay.  “Welcome to the Straus Institute for Worker19

Injustice.”  Do you know what the Straus Institute actually20

does, Ms. Jacques?21

A It’s a law school is my understanding.22

Q It’s part of NYU, right?23

A Right, correct.24

Q Do you know what it does?25
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A Send students to law school.1

Q No.2

A What?3

Q So, you don’t have any idea what the Straus Institute4

does.5

A What does it do?6

Q Do you know it’s an institute for advanced study for law7

and social justice?  Do you know that?8

A Oh, law school.9

Q Do you know that it brings fellows in from around the10

world?11

MR. SILVERSTEIN:  Objection, Your Honor.  She’s12

testified that she doesn’t know what the -- whatever this13

organization is, what the function is.14

MS. ALITO:  The witness went to a demonstration at15

this institute to ridicule and coerce Daniel Straus, and I16

believe, Judge, that I should be able to explore -- and it17

won’t be much more than a few minutes more -- her intents and18

purposes in doing so.19

MR. SILVERSTEIN:  Your Honor, I’ll also object to the20

characterization of the testimony as the purpose why Ms.21

Jacques went there, to ridicule -- and I forget the second word22

-- coerce, that was used.  And, again, I don’t see the23

relevance and so we’ll object on that basis, as well.24

MS. ALITO:  I believe it is --25



Jacques - Cross 50

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

THE COURT:  You can ask her factual questions, not1

questions that suggest information that she lacks.2

BY MS. ALITO:3

Q Was it your understanding from your discussions with the4

union that the purpose of doing the demonstration at the Straus5

Institute of Justice was to coerce Mr. Straus to yield to union6

demands?7

A No, it was not.8

Q Was it your understanding from discussions with the union9

that the purpose of going to NYU was to influence Mr. Straus in10

exceeding to the union demands?11

A No, it was not.12

Q What was your understanding of the purpose of going to the13

demonstration at NYU?14

A We were just going there -- from my understanding, it was15

just to make him aware of what was going on at Somerset Valley. 16

Q And --17

A Make, you know, others aware of it, put the message out18

there what was going on.19

Q Put the message out to people --20

A Yes.21

Q -- who were --22

A Exactly, who weren’t aware.23

Q -- who were attending the ceremony for the Straus24

Institute of Justice.25
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A Right, correct.1

Q So, you thought that the people at NYU should hear your2

version of what went on.3

A Yes.4

Q And you thought that the best way of doing that was by5

putting on a skit?6

A I didn’t put on any skit.7

Q Did you see the skit?8

A Yes, I saw the skit.9

Q Did you know before you went there that the skit was going10

to be performed?11

A No, I did not.12

Q Is it your understanding that the union and you -- well,13

let’s break it up.  Do you intend to continue to participate in14

events like the demonstration at the Straus Institute of15

Justice until Mr. Straus and Somerset Valley stop their legal16

actions and accede to the union’s demands?17

A I --18

MR. SILVERSTEIN:  Objection, Your Honor.19

THE COURT:  I’ll permit it.20

A I don’t understand that question. 21

Q Do you intend to keep going to demonstrations like this22

until Somerset Valley and Mr. Straus give up and give the union23

what it wants? 24

A Well, if they -- if they ask me, and I want to go, I will25
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go.1

Q Okay.  Were you part of the group that went to the New2

York Landmark Preservation Society to try and block actions by3

Mr. Straus totally unrelated to Somerset Valley?4

A I was there.5

Q You were there.6

A Yes, I was.7

THE COURT:  What is this?  This is new.8

MS. ALITO:  The -- it’s New York Landmark9

Preservation Society.10

BY MS. ALITO:11

Q Right, Ms. Jacques?12

A Yes.13

Q And do you know what New York Landmark Preservation14

Society does?15

A Well, my understanding was that they were buying up a lot16

of buildings to, you know, rebuild them, to raise them and17

rebuild them.18

Q And whatever Mr. Straus does with respect to buildings in19

Manhattan, unrelated to the healthcare business, has nothing to20

do with Somerset Valley, does is, Ms. Jacques?21

A Correct.22

Q And you were part of a group that nonetheless went to the23

New York Historical Society to try to block Mr. Straus, right?24

A Meaning speak?25
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Q Yeah.1

A No.2

Q You weren’t one of the ones who spoke?3

A No, I was not.4

Q You were just part --5

A I wasn’t even there.6

Q What?7

THE COURT:  Counsel --8

A No, I didn’t go to that.9

THE COURT:  Counsel, is this different from the10

Landmark Preservation Society?  11

MS. ALITO:  I -- I --12

THE COURT:  Now you mention Historical Society.13

MS. ALITO:  I misspoke.  Let me back up.14

BY MS. ALITO:15

Q You’ve testified that you were at the Landmark16

Preservation.17

A I went there, but I did not go to speak to -- in front of18

anyone.  I didn’t stay, I left early.  I had to leave early.19

Q You had to leave early.20

A Yeah.21

Q But you -- you -- and the union told you about that,22

right?23

A Yes, they did.24

Q The union called you and asked you to go, right?25
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A They asked me if I wanted to go.1

Q And you did.2

A Yes, I did.3

Q All right.  And is it your understanding from4

conversations with the union that this attempt to block Mr.5

Straus in his separate and unrelated business activities is6

part of a campaign to get him to agree to the union’s demands?7

A Like I say, I don’t know, I wasn’t there.  I didn’t speak,8

so I don’t know.9

Q Well, you went.10

A I went there, but I wasn’t there for long; I left early. 11

So, I didn’t go and speak in front of no one or to anyone12

there --13

Q Well, Ms. Jacques, when the --14

A -- at the Preservation, or whichever society.  I didn’t go15

and speak.16

Q When the union called you and asked you to go to the17

Landmark Preservation Society, they told you what the purpose18

of going there was --19

A Correct. 20

Q -- right?21

A Yes, they did.22

Q And they told you the purpose of going there was to block23

business activities of Mr. Straus, right?24

A That’s correct.25
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Q And as far as you know, those business activities of Mr.1

Straus are unrelated to Somerset Valley, right?2

A Well, that’s -- yes, I guess they are.  It has nothing to3

do with Somerset Valley except for the fact he owns Somerset4

Valley, that’s it.5

Q It’s an unrelated business.6

A Yeah.7

Q Right?8

A Um-hum.9

Q Were you aware that Mr. Straus had purchased property from10

the Whitney Museum to renovate?11

A Yes, I was aware he purchased property, I didn’t know --12

from where.13

Q So, you didn’t know that he was buying property from the14

Whitney Museum, and renovating it, and that’s what this was all15

about.16

A (No verbal response)17

Q You didn’t know that?18

A No, I did not.19

Q So, Ms. Jacques, the union calls you and asks you to go20

out and show up to block Daniel Straus in whatever he does, and21

you’re going to go until the union gets what it wants, right?22

A No, because you can’t really block him.  You can’t block23

him.24

Q Well, that was -- that was the purpose of going to the25
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Landmark Preservation, wasn’t it?1

A It was just to put the word out; it wasn’t to try and2

block anyone.  Because we didn’t block him, I don’t think so.3

Q Well --4

A I mean I don’t think he was blocked, was he?5

Q Was it your understanding from the union that people were6

going there to testify against Mr. Straus to block him from7

doing the renovations?8

A Yes, they were -- I was aware of that, yeah.9

Q Okay.  So, the purpose and intent of going to the Landmark10

Preservation Society was to block Daniel Straus, the President11

of Somerset Valley, from doing renovations on properties12

purchased from the Whitney Museum.13

MR. SILVERSTEIN:  Objection; asked and answered.14

THE COURT:  I’ll permit it.15

THE WITNESS:  Do I answer?16

MS. ALITO:  Yes, please.17

A I don’t know -- I guess that’s what they were going to do. 18

I don’t know.19

Q Well, that’s what they told you, right?20

A Yeah.  Yeah.  But they didn’t say anything about Whitney21

Museum, or anything because I didn’t know anything about that.22

Q You didn’t know the museum part, but you knew that the23

purpose was to block --24

A I know that he was -- he was buying up property to fix --25
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to repair, renovate.1

Q And --2

A I knew that.3

Q And you knew that the purpose was to go and stop him from4

doing it. 5

A No, I didn’t know the purpose was to actually stop it.6

Q You knew the purpose was --7

A No.8

Q -- was --9

A Was just to put the word out there what was -- what he was10

doing with Somerset Valley employees.11

Q So, the purpose now is that a group of union members would12

go to the Landmark Preservation Society in New York and testify13

against Mr. Straus --14

THE COURT:  Testify.  Are you saying testify?15

MS. ALITO:  And speak.  Let me start the question16

again.17

BY MS. ALITO:18

Q Your testimony now is that the union organized a group of19

members to go to the Landmark Preservation Society to speak20

against Mr. Straus for the purpose of getting the word out?21

A Yes.22

Q And you knew from the union that the purpose of going and23

speaking out was to block Mr. Straus from doing what he wanted24

to do, right?25
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THE COURT:  Asked and answered. 1

A No.2

THE COURT:  Asked and answered.   It’s been answered.3

BY MS. ALITO:4

Q Do you know -- were you advised before you went there what5

the people who were going to speak were going to say?6

MR. SILVERSTEIN:  Objection. 7

A No, I was not.8

MR. SILVERSTEIN:  Asked and answered.9

A No.10

THE COURT:  Overruled.11

BY MS. ALITO:12

Q One final question on this to clear it up.  You knew from13

the union when you went there that people were going to testify14

in opposition to Mr. Straus doing renovations, correct?15

MR. SILVERSTEIN:  Objection as to the16

characterization as testify.17

MS. ALITO:  My understanding is it was testimony.18

MR. SILVERSTEIN:  Objection as to foundation then.19

THE COURT:  If she has a good faith basis, that’s20

sufficient.21

BY MS. ALITO:22

Q You can answer the question.23

A Could you ask it again?24

Q It was your understanding from the union when you went25
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there that people on behalf of the union planned to testify or1

speak in opposition to Mr. Straus doing the renovations,2

correct?3

A I didn’t know they were going to speak.4

Q It was your understanding from the union when you agreed5

to go that the purpose of going was to block the renovations by6

Mr. Straus.7

A My understanding is that we were just going to be there,8

like -- and hold like a little rally, and that’s it.  That was9

my understanding.  Hold a rally and that’s it.  And then that10

was it.11

Q And --12

A I left.13

Q -- Ms. Jacques, you’re going to continue to go to these14

little rallies or demonstrations or skits in opposition to Mr.15

Straus’s business activities, aren’t you?16

A If -- if they ask me to go, yes.17

Q Ms. Jacques, do you have the exhibits -- the P exhibits in18

front of you?19

A I’m sorry, which one?20

Q The exhibits marked P --21

A No.22

Q Exhibit P-8?23

A No.24

(Pause)25
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Q Ms. Jacques, before we get to this, just following up on1

your last answer.  Is it your understanding from the union that2

they’re going to continue asking you to go to events like that?3

A Pardon?4

Q Is it your understanding from the union that they’re going5

to continue asking you to go to events like NYU and --6

A I don’t know.7

Q You don’t know.8

A No.9

Q You haven’t discussed that?10

A No.11

Q Do you recognize Exhibit P-8?12

A Yes, I do.13

Q It says, quote, “I was fired for standing up for my14

residents.”  Do you see that?15

A Yes, I do.16

Q Did you authorize this to be sent?17

A Yes, I did.18

Q And that’s a lie, isn’t it?19

A No.  That I -- what, that I was fired for standing up for20

my residents?21

Q Right.22

A No, it isn’t.23

Q Do you know that you were terminated for all of the24

disciplinary reasons that we’ve gone through, right?25
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A Which was all mostly after the union campaign.1

Q Well, some --2

A And after the election.3

Q Some before, some after.4

A Yeah.5

Q And all of those disciplines were for mistakes that you6

made that adversely or could adversely impact patients, right?7

A It depends.8

Q Yeah, well, certainly giving --9

A It depends.  An incident report does not impact a patient. 10

And the incident report is completed.  You know, there’s no11

incident report that goes in a file incomplete, it’s not the12

first time it’s happened.  And they come back and they say,13

“You know, oh, you forgot to check this box,” and that’s it. 14

And it gets fixed, and it goes in the file.15

Q Ms. Jacques, in your training to become an LPN, you were16

instructed on the purposes of documentation, were you not?17

A Correct.18

Q And you were instructed that documentation is extremely19

important, were you not?20

A Correct.21

Q Documentation has to be contemporaneous, right?22

A Pardon me?23

Q Documentation has to be done at the time that the incident24

occurs, right?25
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A Correct.1

Q Document --2

A No, you have twenty -- actually you have 24 hours to3

complete the documentation --4

Q And --5

A -- on the incident report.6

Q And documentation needs to be accurate, right?7

A Yes, it does.8

Q Okay.  And the documentation that you -- that we just read9

into the record was incomplete, right? 10

A Yes --11

Q And--12

A -- at that point.13

Q -- if incomplete documentation is available to other14

staff, that other staff doesn’t get the complete story of what15

happened to the patient, right?16

A What other staff?  You mean with the incident report?17

Q Yeah.  Other people who read your incomplete incident18

report don’t have the full story of what happened to that19

patient, right?20

A The only person that it goes to is the DON, and then she21

brings it back to you.22

Q So, between the time that you write the original report23

and the time that you correct it and fill it you properly, no24

one but you knows the whole story about what happened to that25
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patient, right?1

A Correct.2

Q And that violates the standard of care of nursing, right?3

A No, you have 24 hours to complete it.4

Q You would agree --5

A Which it was completed.6

Q You would agree with me, would you not, Ms. Jacques, that7

the standard of care that you are taught in your training for a8

licensed practical nurse trains you that you must give the9

proper medication, right?10

A Correct.  I never had a problem with that.11

Q And failure to give the proper medication is a violation12

of the standard of care, right?13

A Correct.14

Q All right.  The training that you got instructed you that15

you must watch a patient take medication, right?16

A Correct.17

Q And failure to do that, leaving it on the bed side, is a18

violation of the standard of care, right?19

A Well, um, I have to also save a patient that can’t20

breathe, and that’s why I explained it to them, that’s what21

happened.  It was an emergency, I had to leave -- I was called22

into another room, and then it -- you know, it worked out of my23

head.24

Q I’m talking general --25
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A You know?1

Q I’m talking generally now, Ms. Jacques --2

A You know, it’s not something that, you know --3

Q -- in terms of --4

A -- I’m not trying to harm any of my patients, and I never5

did.6

Q I’m talking now about the general standard of care because7

you brought up the issue of documentation.  Failure to properly8

transcribe a doctor’s order for medication violates the9

standard of care, does it not?10

A Well, no, because --11

Q It doesn’t?12

A -- it’s supposed to be caught on the 24-hour.13

THE COURT:  Counsel, let’s move on.14

MS. ALITO:  Okay.15

BY MS. ALITO:16

Q So, back to Exhibit P-8, which is in front of you.  You17

know, do you not, Ms. Jacques, that you were not fired for18

standing up for your residents, right?19

A No, I don’t.20

Q You were not fired for requesting something for one of21

your residents.  You never contended that, have you?22

A Excuse me?  23

Q You’ve never --24

A Can you repeat that?25
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Q You’ve never contended in any proceeding that you were1

fired for standing up for your residents, right?2

A Well, standing up for their care --3

Q And by that --4

A -- to see that they get the best care.5

Q And by that, you mean standing up for the union?6

A No, standing up for my residents.7

Q Standing up for your residents.  And you think it’s8

standing up for your --9

THE COURT:  The term “resident” hasn’t been used in10

this record.  I take it that that refers to the patient, is11

that it?12

THE WITNESS:  Yes, standing up for my patients.13

BY MS. ALITO:14

Q And you were standing up for your residents all of the15

times that you made the mistakes that you were disciplined for.16

A That has nothing to do with my residents.  I never gave17

them a wrong medication.  I never gave my patients wrong18

medications.19

Q That wasn’t my question.  My question, Ms. Jacques, is a20

simple one.21

A And my mistakes never impacted my residents.22

Q My question was a simple one, Ms. Jacques.23

A No.24

Q Were you -- no, you weren’t standing up for your residents25
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when you made --1

A No, that’s not what I’m saying.2

Q -- all these mistakes?3

MS. ALITO:  May I take just two minutes, Your Honor?4

THE COURT:  Oh, certainly.  5

(Recess 11:10 A.M./Reconvene 11:12 A.M.)6

MR. SILVERSTEIN:  May we have about five minutes,7

Your Honor?8

THE COURT:  Yes, you may.  Five minutes.9

(Recess 11:12 A.M./Reconvene 11:30 A.M.)10

THE COURT:  You may continue.11

REDIRECT EXAMINATION12

BY MR. SILVERSTEIN:13

Q Good morning, Ms. Jacques.14

A Good morning.15

Q Just a quick follow-up on your testimony.  You spoke about16

a conversation you had with Eileen Meyers about your tardiness.17

A Yes.18

THE COURT:  What’s the last name?19

MR. SILVERSTEIN:  Meyers, M-E-Y-E-R, I’m not sure if20

there’s an S at the end.21

BY MR. SILVERSTEIN:22

Q Did you explain to Ms. Meyers why -- why you were late to23

work?24

A I -- yes, I did.25
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Q What did you say to her?1

A I told her that I was taking care of my mom, who was, at2

the time, ill and incapacitated.  She couldn’t do anything for3

herself.  And I said I had to make sure that she was, you know,4

taken care of -- settled before I left the house.  I had to5

make sure someone was there to take care of her, you know,6

before I left the house to go to work.7

Q What was Ms. Meyers’ response to that?8

A She said, “Okay.”  She said, you know, “Just write a9

letter to that effect.”  And, you know, I never did get to10

write the letter because she -- then she was gone shortly11

after.12

Q Did you receive a discipline for tardiness from Ms.13

Meyers?14

A No, she just spoke to me about it really, I believe.15

Q Nothing in writing?16

A I can’t remember.  I really can’t recall.17

Q Okay.  Thanks, Ms. Jacques.18

A I don’t think so.  She just spoke to me about it.19

MR. SILVERSTEIN:  Nothing further.20

THE COURT:  Anything else?21

MS. ALITO:  Nothing further, Judge.22

THE COURT:  Thank you.  You may step down.23

MS. JACQUES:  Okay, thank you.24

MR. SILVERSTEIN:  Your Honor, at this time,25
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petitioner rests subject to possibly calling a rebuttal1

witness, as discussed yesterday.2

THE COURT:  Thank you.3

MR. SILVERSTEIN:  Thank you.4

THE COURT:  Okay.  One moment, please, Counsel.5

(Pause)6

MR. SILVERSTEIN:  Your Honor, may we seek a7

clarification for the record?8

THE COURT:  Yes, what would you like?9

MR. SILVERSTEIN:  With regards to the extent of the10

record that’s under consideration, your decision on this11

proceeding that the Administrative Law proceeding transcript in12

evidence is part of what is being considered as the record in13

this proceeding.14

THE COURT:  (No verbal response)15

MR. SILVERSTEIN:  Thank you.16

THE COURT:  Well --17

MS. ALITO:  I’m so sorry.  I didn’t -- I was18

distracted and I didn’t hear what you said, Mr. Silverstein.19

MR. SILVERSTEIN:  Okay.20

MS. ALITO:  I apologize.21

THE COURT:  I’m not sure I understood what you’re22

asking.  I did say I am not going to duplicate the work of the23

administrative hearing.  So, I will take judicial notice of the24

entire administrative hearing.25



69

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

MR. SILVERSTEIN:  And is --1

THE COURT:  I’m not sure I’m making it part of this2

hearing, but I don’t want it duplicated here.3

MR. SILVERSTEIN:  No, not this evidentiary hearing,4

but the record that’s going to be considered for your decision.5

THE COURT:  We are considering that entire record. 6

And it has been submitted to us.7

MR. SILVERSTEIN:  Thank you, Your Honor.  And that8

includes the Administrative Law judge’s decision, as well?9

THE COURT:  That’s right.10

MR. SILVERSTEIN:  Thank you, Your Honor.11

MS. ALITO:  And that would include the filings that12

were made with the original submissions, the deposition13

transcripts and all that have been filed?14

THE COURT:  Yes.  This is an injunctive application,15

and everything that’s been filed is something for the Court to16

consider.17

MS. ALITO:  Thank you.  Thank you, Judge.  That’s18

what we had assumed.19

THE COURT:  Now, depositions, we don’t necessarily20

scrutinize unless the depositions are brought up in testimony21

because depositions are discovery tools.22

MR. SILVERSTEIN:  Thank you.23

THE COURT:  But you can argue from anything in the24

record that you want, including anything in the administrative25
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record.1

While we’re in this brief pause -- I’m just reviewing2

the exhibits that we have so far.  Two P exhibits are media,3

one is a little tape -- cassette tape recording, and the other4

one, I think, is a DVD.  The cassette tape recording was5

played, I’m not sure how it will -- how well it will6

transcribe, but the recording is in evidence.7

MR. SILVERSTEIN:  Yes, Your Honor.8

THE COURT:  The DVD, I don’t -- I haven’t received a9

copy of it.  I assume it’s here somewhere.10

MS. ALITO:  This is the original.11

THE COURT:  Oh, the courtroom deputy has it.  That’s12

fine.13

MR. SILVERSTEIN:  Thank you, Your Honor.14

(Pause)15

THE COURT:  I’ll be right with you.16

(Pause)17

THE COURT:  Defendant may call their first witness.18

MS. ALITO:  Your Honor, may I address one thing19

before that?20

THE COURT:  Sure.21

MS. ALITO:  Related to the nature of this proceeding,22

being a trial lawyer, I hear the words “I rest,” and I feel23

like I should make a motion.  But because we’re proceeding24

today on an application for an injunction, and this is an25
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evidentiary hearing and not a trial, I assume -- but I would1

like to confirm -- that the Court does not want to entertain at2

this time argument that the Government failed to make its case. 3

This has sort of been --4

THE COURT:  Any arguments that you have to present5

are not foreclosed by failure to make a motion now.  We have a6

pending motion, which you’re opposing.7

MS. ALITO:  And then the second issue -- which8

perhaps we can address it a second time -- at a later time,9

whatever Your Honor prefers.  I think the question is the10

depositions may not be as clear cut as it normally is, again,11

because of the nature of the proceedings because there were12

numerous affidavits that were filed and made part of the record13

on behalf of the Government.  And the depositions were the14

cross-examination of those individuals on the hearsay -- in the15

hearsay in the affidavits.16

Now, because we were only addressing the just and17

proper prong in this hearing, and understood that we wanted to18

keep it streamlined, we were not intending to call as witnesses19

in this proceeding the other individuals on behalf of20

reinstatement, if sought.  But rely on their deposition21

testimony as a counter to the affidavits that were submitted by22

the Government.23

THE COURT:  I’ll be --24

MS. ALITO:  And in --25



72

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

THE COURT:  I’ll be guided accordingly.  I’ll look at1

all testimony of any individual.2

MS. ALITO:  Thank you.3

MR. SANTIAGO:  Your Honor, if I can just address that4

point?5

THE COURT:  Yes, Mr. Santiago. 6

MR. SANTIAGO:  Yeah.  There was a -- I mean the7

hearing afforded the respondent an opportunity to cross-examine8

our witnesses, in which they did.9

THE COURT:  I can’t quite hear you.10

MR. SANTIAGO:  They were --11

THE COURT:  I can hear you, but the record won’t hear12

you.13

MR. SANTIAGO:  Okay.  I’m sorry.14

They were afforded an opportunity to cross-examine15

all of these witnesses, which they did.  They even crossed some16

of our witnesses twice because they were brought in as rebuttal17

witnesses, as well.18

I think that the record’s clear.  I think the19

administrative record, and the transcripts, and exhibits of the20

administrative hearing is what counts.  And I think that’s -- I21

think we put a motion in front of you to use the administrative22

record, the Administrative Law judge has found that our folks23

were credible.  He made credibility determinations in our24

favor, as opposed to their favor.25
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I think that what respondent is trying to do is1

trying to get a second bite at the apple because they did not2

win in front of the Administrative Law judge.3

THE COURT:  This is too much argument for me to4

listen to right now.5

MR. SANTIAGO:  Okay.6

THE COURT:  I certainly will take into consideration7

all of the testimony wherever it has been placed because it’s8

all testimony under oath or affidavits made under penalty of9

perjury.10

MR. SANTIAGO:  The affidavits, if I can just explain11

just one bit.  The affidavits were introduced at the12

Administrative Law hearing.  That affidavit was a -- you know,13

is given over to the respondent to use in cross-examination. 14

So, the testimony actually supersedes the affidavit at some15

point when you get to the Administrative Law hearing.16

THE COURT:  I doubt that --17

UNIDENTIFIED ATTORNEY:  Your Honor --18

THE COURT:  I don’t want to discuss this now.19

MR. SANTIAGO:  Okay.20

MS. ALITO:  The defendant calls John Kokorus.21

THE COURT:  Off the record.22

(Off the record 11:44 A.M./Reconvene 11:45 A.M.)23

COURTROOM DEPUTY:  Raise your right hand, place your24

left hand on the Bible.25
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JOHN KOKORUS, DEFENDANT’S WITNESS, SWORN1

COURTROOM DEPUTY:  Please state and spell your full2

name for the record.3

THE COURT:  One moment, please.  I did say off the4

record, and I made a comment, just a housekeeping comment.  We5

are on the record as of the moment that Ms. Alito called the6

witness, and he has been sworn.7

State your name, sir, and spell your last name,8

please.9

THE WITNESS:  John Kokorus, K-O-K-O-R-U-S.10

THE COURT:  You may proceed, Counsel.11

MS. ALITO:  Thank you, Judge.12

DIRECT EXAMINATION13

BY MS. ALITO:14

Q Good morning, Mr. Kokorus.  Do you have job15

responsibilities with respect to Somerset Valley Rehabilitation16

and Nursing Home?17

A I do.18

Q Can you please describe what they are?19

A I oversee the time and attendance and software system20

called SmartLinx.21

Q And can -- can you explain a little bit what that is?  Not22

in extensive detail.23

A Yes, it’s a scheduling software, and time and labor24

software.  We have electronic time cards, so that’s stored in25



Kokorus - Direct 75

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

the time and attendance module.1

Q And how long have you had this responsibility?2

A I’ve been in this role for two years.3

Q In the --4

THE COURT:  So, you’re employed there, right?5

THE WITNESS:  I’m employed with Care One Management,6

LLC.7

THE COURT:  Care One Management, LLC.8

THE WITNESS:  Yes. 9

THE COURT:  Employed at Somerset, or at an10

administrative facility somewhere else?11

THE WITNESS:  At a -- in the home office at the12

administrative facility.13

THE COURT:  Okay.  Thank you.14

BY MS. ALITO:15

Q In the course of your responsibilities, do you have access16

to records that show the headcount of LPNs and RNs at Somerset17

Valley?18

A I do.19

MS. ALITO:  I would like to mark as Respondent’s20

Exhibit 4 a computer printout of names and other information. 21

BY MS. ALITO:22

Q And, Mr. Kokorus, could you explain for us what this23

document is?24

A This is a listing of employees -- LPNs and RNs, and RN25
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shift supervisors at Somerset that had active hours and were1

hired or terminated between October 31st, 2010 and November2

29th, 2011.3

Q Was this list generated from a database?4

A It was generated out of SmartLinx.5

Q And I think you’ve told us what the SmartLinx database6

contains.  Could you give us just a touch more expansive7

description?8

A The database has names, job titles, hire dates,9

termination dates, payroll rates.10

Q Thank you.  Who puts data into the SmartLinx center --11

database?12

A It’s usually the payroll coordinator at the center.13

THE COURT:  You have to slow down, sir, because we’re14

making a digital recording of this.  Data is entered usually15

by?16

THE WITNESS:  The payroll coordinator.17

BY MS. ALITO:18

Q And where is that payroll coordinator located?19

A In Somerset.20

Q Is the SmartLinx database maintained in the ordinary21

course of business for Somerset?22

A It is.23

Q Is this database kept up-to-date?24

A It is.25
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Q Are you advised when changes are made in the data in the1

database?2

A What type of changes?3

Q Let me rephrase that question.  Is -- the database is4

updated on an ongoing basis, is that right?5

A Correct.6

Q All right.  And do you work with this database during the7

course of your regular job responsibilities?8

A I do.9

Q Did you personally retrieve the data from the database10

that is contained in Exhibit 4?11

A I did.12

Q D-4.13

MS. ALITO:  I’d move the admission of this exhibit.14

MR. SANTIAGO:  I object.  From the listing, there’s15

no way of identifying.  Because what’s at issue here is whether16

or not they’ve changed over from a LPN to RN.17

All we know here, Your Honor, is the termination18

dates.  We don’t know from this listing what the reasons for19

those termination, whether or not those individuals quit20

voluntarily, whether or not they were terminated for cause or21

whether or not they were terminated for some other reason.  I22

think it’s incomplete.23

THE COURT:  Well, it is an extract, that’s true.  But24

it is a business record, and there’s sufficient testimony on25
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the record to establish the business records exception.1

And I believe that it is relevant.  It may not be2

complete, but it’s relevant.3

D-4 in evidence.4

BY MS. ALITO:5

Q Mr. Kokorus, I’m going to show you another document that’s6

been marked as Exhibit D-5.  And can you tell us what this7

document is, Mr. Kokorus?8

A This is a summary of the active employees as of 10/31/20119

and 11/25/2011.  It shows the active headcounts for LPNs,10

licensed practical nurse, registered nurse, and RN shift11

supervisors.12

Q At the present time, as reflected in these records, there13

are no LPNs employed at Somerset Valley, is that right?14

A That is correct.15

Q Were LPNs previously employed at the facility?16

A Yes, they were.17

Q And at present, there are only registered nurses, as18

reflected in these records?19

A Correct.20

THE COURT:  Counsel, do you want to offer D-5?21

MS. ALITO:  I do.22

THE COURT:  Any objection, Counsel?23

MR. SANTIAGO:  It’s a standing objection, Your Honor.24

THE COURT:  What’s the standing objection?25
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MR. SANTIAGO:  The -- again --1

THE COURT:  The one you just made?2

MR. SANTIAGO:   Yeah.3

THE COURT:  Okay.4

MR. SANTIAGO:  The --5

THE COURT:  The objection that you --6

MR. SANTIAGO:  And this --7

THE COURT:  -- raised as to D-4 --8

MR. SANTIAGO:  And --9

THE COURT:  -- is your objection as to D-5?10

MR. SANTIAGO:  Yeah, just an additional one.  Also,11

this was prepared -- obviously this wasn’t prepared by a12

computer system, and it was prepared for this litigation.  If I13

can voir dire and ask him where he retrieved these -- this14

information?15

THE COURT:  You may certainly voir dire.16

MR. SANTIAGO:  Okay.  17

MS. ALITO:  This is submitted as a summary of18

records.19

THE COURT:  Okay.  So, it’s not submitted as a20

business record.21

MS. ALITO:  That’s correct.22

THE COURT:  It’s submitted under Rule 1001.23

MS. ALITO:  That’s correct.24

THE COURT:  Derived from underlying business records.25
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MS. ALITO:  That’s correct.1

THE COURT:  Okay.  Voir dire.2

VOIR DIRE3

BY MR. SANTIAGO:4

Q Mr. Kokorus, did you prepare this document?5

A I did.6

Q Okay.  And can you tell us what documents you looked at to7

prepare this particular document?8

A (No verbal response) 9

Q How did you -- how did you extrapolate the information to10

create the summary?11

A For Exhibit 4?12

Q Exhibit 5.13

A Exhibit 5.  This is a summary document of the data that’s14

here in Exhibit 4.  So, if you look at, for example, registered15

nurses, 16 active as of 11/25, you’ll see that there’s 1616

employees on Exhibit 4 that do not have termination dates.17

Q Okay.  Did you --18

THE COURT:  Counsel, you didn’t have a chance -- you19

can have a chance to check whether the --20

MR. SANTIAGO:  Yeah.21

THE COURT:  -- transposition is accurate.22

MR. SANTIAGO:  It’s the same, yeah.23

BY MR. SANTIAGO:24

Q Did anyone help you in this task?25
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A With putting the data together for Exhibit 5?1

Q Yes.2

A I put this data together from Exhibit 4.3

Q Okay.  Could you tell me when you put this data together? 4

This summary, when you did that.5

A Probably within the past week or two.6

Q Okay.  Did you look at any other information, other than7

P-4, to look together the summary?8

THE COURT:  D-4.9

MR. SANTIAGO:  D-4.  I’m sorry.10

BY MR. SANTIAGO:11

Q D-4.12

A Well, I was asked to get the data from October 31st13

through November 29th, and that’s why I put it together.14

Q Okay.  What I’m asking you is your testimony was, if I15

remember correctly, that you took a look at D-4.  And from D-4,16

you made the summary.17

My question is did you look at anything other than 18

D-4?19

A I looked at the data in SmartLinx.20

Q Okay.  And the data in SmartLinx, does it look like D-4? 21

I’m not sure what it looks like, that’s what I’m trying to --22

A It looks like D-4.  I had to adjust the print settings to23

make it fit to a page, but it looks like the data in D-4.24

Q Okay.  So, there’s a -- there’s a database that comes up25
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solely where -- I’m sorry -- where the names, job descriptions,1

date of hire, and termination date come up in SmartLinx?2

A Correct, that’s how I pulled it out of the system, but I3

sorted the data alphabetically and by job title for -- to make4

it easier to read, and I adjusted the print settings.5

Q Okay.  When you say you -- you -- you said you put it6

together, okay.  Is there a query that you have to do to put7

this together?8

THE COURT:  Counsel, if -- unless you have something9

you’re getting at, I think we need to move on.10

MR. SANTIAGO:  Okay.11

THE COURT:  If you think there’s some defect here,12

you certainly can have latitude.13

BY MR. SANTIAGO:  14

Q Well, I’m just trying to figure out the process of how he15

put this together, whether or not it all came from SmartLinx,16

whether or not it came from another source that we don’t know17

about.  That’s all.18

A The data in D-4 came from SmartLinx.19

Q Okay.  And did you do it by query?  Is there a query that20

you can run reports like this?21

A Yes.22

Q Okay.  Thank you.  Is there -- let me ask you a question. 23

What’s the underlying documents for D-5?24

A It’s the data that’s in SmartLinx as evidenced in D-4.25



Kokorus - Voir Dire 83

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q Okay.1

MR. SANTIAGO:  Your Honor, based on the Rule 1006, I2

believe that the rule requires that any of the underlying3

documents that were used to prepare the summary have to be4

produced to the parties.5

THE COURT:  Just a minute, please.6

MS. ALITO:  Your Honor, may I respond to that? 7

Because I think there’s just some confusion here in that Mr.8

Santiago may want to clarify with the witness.  But Exhibit D-59

is -- reflects the data on Exhibit D-4.10

So, the underlying data has been produced in Exhibit11

D-4.12

MR. SANTIAGO:  I believe his --13

THE COURT:  Okay.  We’re talking about Rule 1006, and14

it says -- I don’t know to what degree Rule 1006 governs15

extractions from electronic database material, but it will16

serve.  It says:17

“The originals or duplicates shall be made available for18

examination or copying, or both, by other parties at19

reasonable time and place.  The court may order that they20

be produced in court.”21

We can take care of this at a later time if you would22

like to --23

MR. SANTIAGO:  Yeah.24

THE COURT:  -- probe further, Counsel.  25
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MR. SANTIAGO:  Exactly.1

THE COURT:  I’ll give you that opportunity --2

MR. SANTIAGO:  Thank you.3

THE COURT:  -- but not here in court, if you remind4

me.5

MR. SANTIAGO:  I’ll try to remember to remind you,6

Your Honor.7

THE COURT:  Okay.  I’m going to allow D-5 into8

evidence, subject, of course, to any defect that petitioner9

counsel may be able to identify later.10

DIRECT EXAMINATION CONTINUED11

BY MS. ALITO:12

Q Mr. Kokorus, is Doreen Illis still the administrator at13

Somerset Valley?14

A No, she is not.15

MS. ALITO:  I have nothing further.16

THE COURT:  Any cross?17

MR. SANTIAGO:  Yeah, can I have just five minutes to18

take a -- compare --19

THE COURT:  Yes, you may.20

MR. SANTIAGO:  -- D-4 and D-5?21

THE COURT:  Sure.22

MR. SANTIAGO:  Thank you.23

THE COURT:  Take whatever time you need, Counsel. 24

MR. SANTIAGO:  Thank you.25
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(Off the record 12:00:03 P.M./On the record 12:00:15)1

(Sidebar conference commences at 12:00:15 P.M./Concludes2

12:00:50 P.M., transcribed under separate cover)3

THE COURT:  Mr. Santiago, just tell the courtroom4

deputy when you’re ready to resume.5

(Recess 12:01 P.M./Reconvene 12:10 P.M.)6

MS. ALITO:  Your Honor, in order to move things7

forward, I’m going to withdraw D-5, which was simply intended8

as an easy summary of D-4.  So, I withdraw.9

THE COURT:  I don’t accept your withdraw of this10

document because it’s a summary of the database extract, which11

is in evidence, and it’s just easier to read.12

MS. ALITO:  That’s fine.  13

THE COURT:  With all due respect.  14

MS. ALITO:  Thank you, Judge.15

THE COURT:  But the request for information about the16

source of the data on D-4 is a standing request by your17

adversary, which we will honor.18

In other words, if they want to inquire further of19

the witness to see how the database works, and how you input a20

query, and how you get data back, they can do that.21

MS. ALITO:  Certainly.  Thank you, Judge.22

THE COURT:  Do you wish to cross-examine?23

MR. SANTIAGO:  Yes.24

CROSS-EXAMINATION25
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BY MR. SANTIAGO:1

Q Now, you work for Care One, is that correct?2

A Care One Management, LLC.3

Q And they’re based in Fort Lee, New Jersey?4

A Yes.5

Q Okay.  And is Somerset Valley the only facility that you6

have access to their SmartLinx records?7

A No.8

Q Okay.  How many facilities can you access records for?9

A All of them.10

Q And how many facilities are there in New Jersey?11

A Uh --12

Q Care One facilities.13

MS. ALITO:  Objection, Your Honor.  I don’t see how14

this is even remotely relevant.15

THE COURT:  What’s the relevance here?16

MR. SANTIAGO:  The relevance, Your Honor, is that17

they’re contending that they have moved from a LPN model to a18

RN model.19

I think I’m able to ask in what other facilities have20

they, in New Jersey, moved from an LPN model to a RN model.21

THE COURT:  I think you’d ask a different person, and22

it’s beyond the scope of direct.  It’s beyond the scope of23

direct.24

So, no, you may not.25
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BY MR. SANTIAGO:1

Q Mr. Kokorus, can you explain how SmartLinx works?2

A Which part of it?3

Q Can you explain how the time and attendance works?4

A The time and attendance is an electronic time card5

software.6

Q And if I remember correctly, you put your hand to the time7

clock, and that information then gets sent to a computer, is8

that correct?9

A Correct.  In the time clock, you put your fingerprint on10

the time clock, you enter a badge ID number, which is unique to11

the employee, and then --12

THE COURT:  I can’t hear you, sir.13

THE WITNESS:  You enter an ID number at the time14

clock, which is unique to that employee, and then the clock15

records the punch.16

BY MR. SANTIAGO: 17

Q And if you’re not on the schedule, correct, there’s a18

alert that comes up, is that correct?19

A It’s not an alert, but there’s a way for you to check who20

-- in the system who had a missed punch.21

Q Okay.  Can --22

THE COURT:  I’m not following this, sir.23

BY MR. SANTIAGO:24

Q Can you explain --25



Kokorus - Cross 88

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

THE COURT:  If an employee is not listed on the work1

scheduled for the time that they’re clocking in, is that what2

you’re asking?3

MR. SANTIAGO:  Yes.  Yes.4

THE COURT:  Okay.  Ask your question another way.5

MR. SANTIAGO:  Okay.  6

THE COURT:  If an employee is not --7

MR. SANTIAGO:  If --8

THE COURT:  -- listed on some kind of --9

MR. SANTIAGO:  Yeah.10

THE COURT:  -- schedule --11

BY MR. SANTIAGO:12

Q If an employee’s not listed on the schedule, it is not13

punched in on SmartLinx.14

A Correct.15

Q Okay. 16

A In the schedule optimizer.17

Q Schedule optimizer.  Can you explain for the Judge what18

schedule optimizer is?19

A It’s a scheduling software.  So, when the employee punches20

in for work, it checks schedule optimizer to see if they’re on21

-- they’re supposed to be at work that day and if they’re22

scheduled.23

Q And if that -- if that individual comes in, and they’re24

not on the schedule optimizer, and they punch in, what comes up25
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in the SmartLinx system?1

A Well, they’ll get an error message at the time clock.  So,2

it could be for a variety of reasons.  It could be a bad3

fingerprint, it could be that they weren’t scheduled, or4

they’re early for their scheduled shift.5

Q And at that point, what has to happen?6

A They would need to have a supervisor override them at the7

time clock, or they would have to do a time card edit8

afterwards to update the record.9

Q And the --10

THE COURT:  What is that?  You would have to have?11

THE WITNESS:  You can have a supervisor --12

THE COURT:  A supervisor override.13

THE WITNESS:  Correct.14

THE COURT:  Manually override the error message.15

THE WITNESS:  To allow the employee to punch in. 16

Because they’re punching in outside of schedule, so a17

supervisor can override at the time clock.18

BY MR. SANTIAGO:19

Q And outside --20

THE COURT:  Or what else would you do?21

THE WITNESS:  Or you could -- or the time card would22

have to be modified.23

THE COURT:  It’s not a physical time card.24

THE WITNESS:  It’s an electronic time card.  So,25
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someone would have to go and update the time card to the time1

that the employee punched in.2

BY MR. SANTIAGO:3

Q And that’s done by who, the -- the revising the -- what we4

-- I believe it’s called reconciliation, is that correct?5

A Well, the time card edit’s not reconciliation.  That’s6

just updating the time card.7

Q Okay.  Can you explain what reconciliation is?8

A That would be going in and reconciling the schedule.9

Q To --10

A To what the employee worked.11

Q Okay.  And that doesn’t go to staffing levels, does it,12

the reconciliation?13

THE COURT:  What’s the question?14

Q The reconciliation process, that has nothing to do with15

staffing levels, is that correct?16

A The reconciliation is updating the schedule in the17

software.18

Q Okay.  But that has nothing -- that process -- that19

particular process, reconciling the schedules, that doesn’t go20

to the staffing levels of the particular date, isn’t that21

correct?22

MS. ALITO:  Objection, Your Honor.  I think we’re23

going far beyond the method by which Mr. Kokorus generated24

Exhibit D-4.25
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THE COURT:  I’m losing the sense of relevance here.1

MR. SANTIAGO:  Your Honor, I believe that part of2

this petition, as well, is Ms. Valerie Wells, who was the3

staffing coordinator, and she was disciplined for4

reconciliation.  I believe that the -- that respondent is5

saying that her not reconciling schedules is not in the public6

interest.7

Mr. Kokorus is the person who operates the -- and has8

the knowledge of the SmartLinx system.9

THE COURT:  Let me see you at the side.10

(Sidebar conference commences at 12:17 P.M./Concludes 12:2111

P.M., transcribed under separate cover)12

THE COURT:  I’m reserving on this objection to the13

testimony concerning relating the scheduling to the staffing.14

But you may proceed, Counsel.15

MR. SANTIAGO:  Thank you.  Thank you, Your Honor. 16

BY MR. SANTIAGO:17

Q Mr. Kokorus, I believe I was asking you whether or not the18

SmartLinx reconciliation process has any impact on staffing19

levels at a facility?20

A I guess I don’t understand when you say “staffing levels.” 21

I mean the schedule has to be set, and the schedules need to be22

in schedule optimizer.  So, if the schedules aren’t in there,23

and nurses don’t know if they need to come to work, then that24

could have an impact.25



Kokorus - Cross 92

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q Okay.1

A But I’m not sure if that’s what you’re --2

Q If the nurses are on the schedule, okay, and all you have3

to do is reconcile an hour, or a person clocked in early or4

late, would that have an impact on that person’s -- the5

staffing level?  6

THE COURT:  Do you understand the question?7

Q That particular situation.8

THE WITNESS:  I don’t.9

THE COURT:  Okay. 10

MR. SANTIAGO:  Okay.11

THE COURT:  Give me a second, and then I’ll hear the12

question again.  I’ll tell you when.13

(Pause)14

THE COURT:  Try again.15

BY MR. SANTIAGO:16

Q The reconciliation process, if a person -- if the staffing17

coordinator is only adjusting the hours of that person, whether18

they arrived early or late, correct?19

A Correct.20

Q Would that have an impact on staffing if that person was21

on schedule optimizer already?22

THE COURT:  Would that have an impact on staffing?23

MR. SANTIAGO:  On staffing levels.24

BY MR. SANTIAGO:25
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Q The person scheduled -- the licensed practical nurse, or1

whoever the staffer is is scheduled, okay?2

A Okay.3

Q However, that person comes in early or late on their4

schedule.5

A Um-hum.6

Q Would that -- the effect of reconciling the early or the7

lateness have an impact on the staffing level of that person?8

MS. ALITO:  Object to form.  I don’t -- I think the9

question is extremely unclear, perhaps by not understanding10

what is meant by staffing.11

THE COURT:  Well, as I under -- this question, the12

reconciliation process, if the staffing coordinator is only13

adjusting in the time punching system whether a person arrived14

early or late.  Now, a staffing coordinator can’t adjust in the15

system whether a given nurse arrived early or late.  Only a16

nursing supervisor can adjust that, right, in the time clock?17

THE WITNESS:  At the time clock, yes, only the18

supervisor can override the punch at the time clock.19

BY MR. SANTIAGO:20

Q And then after that, what’s the process?  How does the21

staffing coordinator get involved in that particular process?22

A Then they could go back in and update the schedule23

accordingly.24

Q Okay.  And so what they’re doing essentially is just25
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updating the schedule -- the set schedule when that particular1

nurse came in, isn’t that correct?2

A Well, they’re updating it after the fact.3

Q After the fact.  And they have a certain time period to do4

that reconciliation, isn’t that correct?5

A It should be done as soon as possible, yes.6

Q As soon as possible.  And if it happens when the staffing7

coordinator is not at the facility -- let’s say if the staffing8

coordinator normally works from 6:30 to 4 o’clock, isn’t that9

correct?10

A It --11

Q At this particular facility.12

A I don’t know what her hours were.13

MS. ALITO:  Objection.  This is even beyond what was14

allowed.15

THE COURT:  This is too technical --16

MR. SANTIAGO:  Okay.17

THE COURT:  -- for our purposes today.18

BY MR. SANTIAGO:19

Q Mr. Kokorus, you said in your testimony, if I remember20

correctly, that you prepared D-4 two weeks ago, isn’t that21

correct?22

A I prepared D-4, correct.23

Q Two weeks ago.24

A I don’t remember the exact date, it was within the last25
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two weeks.1

Q Okay.  If you can take a look there, RN Hawkins, she’s2

Number 47.3

A Correct.4

Q She was hired on 11/21.5

A Correct.6

Q That’s less than two weeks ago, isn’t that correct?7

A Correct.  Within the last two weeks.8

Q Do you know if you can -- if you can also tell me from9

this, can you tell me -- I’ll just pick out -- I believe Number10

16, Shanny -- her name is Maharanie Mangal, do you see that? 11

Number 16.12

THE COURT:  The last name is M-A-N-G-A-L.13

MR. SANTIAGO:  Yeah.14

A Yes.15

Q Do you know if that termination date is correct for her?16

A This is what was in the system.17

Q Okay.  So, you’re not sure if the dates of the18

terminations are correct or not correct?19

A These are the dates that were entered in by the payroll20

coordinator.21

Q Okay.  So, if the payroll coordinator entered in an22

incorrect date, you wouldn’t know?23

A Correct.24

Q But is there a piece of paper that the payroll coordinator25
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has?  Is there a personnel action form?1

A At the center level?2

Q Yes, at the center level.3

A I don’t work at the center level.4

Q Okay. 5

THE COURT:  The what?6

THE WITNESS:  I don’t work at the center level.7

BY MR. SANTIAGO:8

Q So, you don’t know --9

A I don’t know what their practices are there.10

Q Okay.  So, you’ve never heard of a personnel action  11

form?12

A I’ve heard of a personnel action form.13

Q And tell us what your understanding of a personnel action14

form is.15

THE COURT:  Counsel, no, un-un’t.  That’s beyond the16

scope.17

MR. SANTIAGO:  Your Honor, I believe that they’re18

entering in this information.  I’m trying to gather how he19

generated, whether or not this information that is in P-4 -- I20

mean D-4 is correct or not correct.21

Just looking at one particular person, I believe the22

date of the termination is incorrect, and I’m trying to gather23

as to how he knows whether or not this information was correct24

or not correct, or how he gathered it.25
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THE COURT:  You can ask him how he would go about --1

if he had to, how he would go about verifying --2

MR. SANTIAGO:  Okay.3

THE COURT:  -- individual data entries.4

MR. SANTIAGO:  No problem.5

BY MR. SANTIAGO:6

Q Mr. Kokorus, did you -- did you verify the information in7

D-4?8

THE COURT:  Counsel, that’s been automatic stay.  He9

got it from the database.10

MR. SANTIAGO:  Okay.11

BY MR. SANTIAGO:12

Q How do you go about verifying that this information is13

correct?14

A Are you talking to the data specifically in D-4 --15

Q Yes.16

A -- or in general?17

Q D-4.18

A The data in D-4, I pulled from the database, that’s all I19

can answer to that.20

Q Okay.  21

A These are the numbers that are in the system.22

Q Did you -- is there a process to verify this information?23

A A process to verify?  Do you mean to --24

THE COURT:  Do you mean to audit it?25
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MR. SANTIAGO:  Yes.1

BY MR. SANTIAGO:2

Q To audit this information.3

A Not within the SmartLinx system, that I’m aware of.4

Q Do you know if there’s a staffing coordinator at Somerset5

Valley right now?6

A I believe there is, yes.7

THE COURT:  Staffing coordinator, is that the title?8

MR. SANTIAGO:  Yeah, a staffing coordinator.9

BY MR. SANTIAGO:10

Q Do you -- do you know who that person is?11

A I don’t know her name.12

Q Okay.  Do you know if that position has been eliminated --13

MS. ALITO:  Objection.14

Q -- at Somerset Valley?15

MS. ALITO:  Beyond the scope.16

THE COURT:  Yes.17

MS. ALITO:  We’re on to another --18

THE COURT:  This is beyond the scope.19

BY MR. SANTIAGO:20

Q Now do you know when the facility converted from an LPN21

model to an RN model?22

A I don’t.23

THE COURT:  Do you mean Somerset?24

MR. SANTIAGO:  Yeah, Somerset. 25
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THE COURT:  Is that your question?1

MR. SANTIAGO:  Yeah.  If I can have just one minute.2

THE COURT:  Sure, Counsel.3

(Pause)4

MR. SANTIAGO:  Just one more question.5

BY MR. SANTIAGO:6

Q Now D-4, Mr. Kokorus, is this -- is this the -- a list of7

names of individuals who were hired at the Somerset facility?8

THE COURT:  What do you mean by that question?  If9

somebody is transferred in from another facility?10

MR. SANTIAGO:  Exactly.11

THE COURT:  What’s your question?12

BY MR. SANTIAGO:13

Q My question is were these individuals hired at Somerset14

Valley?  All of the individuals that are listed here, were they15

hired at Somerset Valley?16

A I wouldn’t know that.17

Q Do you know whether or not Column C, the original hire18

date, whether or not that reflects when they were hired at19

Somerset Valley?20

A It reflects the dates that are in this SmartLinx system21

that I pulled.22

Q Okay.  But my question is whether or not that original23

hire date is the date that these individuals were hired at24

Somerset Valley.25
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A As opposed to being transferred in from another location?1

Q Yes.2

A That, I don’t know.3

MR. SANTIAGO:  No further questions.4

MS. ALITO:  No redirect, Your Honor.5

THE COURT:  Thank you, sir.  You may step down.6

(Pause)7

THE COURT:  Okay.  Let’s go off the record.8

(Recess 12:32 P.M./Reconvene 1:17 P.M.)9

THE COURT:  Are we ready to resume?10

MS. ALITO:  We are, Your Honor.  May I call my next11

witness?12

THE COURT:  Yes.13

MS. ALITO:  Beth Bell.14

(Pause)15

COURTROOM DEPUTY:  Please raise your right hand, and16

place the left on the Bible.17

BETH BELL, DEFENDANT’S WITNESS, SWORN18

COURTROOM DEPUTY:  Please state and spell your full19

name for the record.20

THE WITNESS:  Beth Bell, B-E-T-H B-E-L-L.21

MS. ALITO:   Should I just make certain that this is22

picking up?23

(Pause)24

MS. ALITO:  Thanks.25
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DIRECT EXAMINATION1

BY MS. ALITO:2

Q Good afternoon, Ms. Bell.  What is your profession?3

A I’m a registered nurse.4

Q And how long have you been a nurse?5

A 43 years.6

Q Ms. Bell, I’m going to ask you --7

THE COURT:  This -- yes --8

Q -- because I’m a soft speaker, as well --9

A Oh, okay.10

Q -- and we have a recorded transcript, and -- yes, it’s11

important to stay close to the microphone --12

A Okay.13

Q -- and try and speak up.14

A Okay.15

Q Thanks so much.  What is your current employment?16

A I’m self-employed.17

Q And what is the name of your company?18

A Professionals for Quality.19

Q What does Professionals for Quality do?20

A Consulting in long-term care facilities or assisted21

livings, but mainly long-term care.22

Q And before Professionals for Quality, where did you work?23

A I worked at -- for the Healthcare Administration of New24

Jersey for a brief time.25



Bell - Direct 102

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q And what is that called?1

A Healthcare Association of New Jersey.2

Q Okay.  And what did you do there?3

A I did mock surveys which prepares facilities for long-term4

care surveys by the State and Federal Government.5

Q Okay.  And what was your employment before that?6

A I worked for the Department of Health and Senior Services.7

Q And what positions did you hold with the Department of8

Health?9

A The last position that I held was Supervisor of10

Inspections.  Prior to that, I was a team leader -- well,11

actually prior to the Supervisor of Inspections, I was the12

training coordinator, and then I was a team leader, and prior13

to that, I was a complaint investigator.  Each time I got a14

promotion, I went form complaint investigator up.15

Q And as Supervisor of Inspections, what were your16

responsibilities?17

A I supervised teams of professionals that went from18

facilities -- went around to facilities and did inspections of19

long-term care facilities to see if they were in accordance20

with the State and Federal regulations.21

Q And when did you leave your employment with the State?22

A January 1st, 2009.23

Q And you talked about the surveys.  Could you explain for24

us briefly what the survey is?25
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A The --1

THE COURT:  Are you talking about a mock survey?  2

MS. ALITO:  No.3

THE COURT:  No, you’re --4

MS. ALITO:  No, the --5

THE COURT:  You’re talking about a real State survey.6

MS. ALITO:  A real State survey.7

THE COURT:  Okay.8

A When the State survey team goes into a long-term care9

facility, they are doing an inspection to determine that the10

facility is in compliance with the rules and regulations set11

down by the State and Federal Government.12

Q And you had responsibilities, as I understand it, related13

to surveys in two of your positions with the State?14

A All of my positions --15

Q All.16

A -- with the State. 17

Q Okay.  And could you describe in each of those positions18

briefly what your responsibilities with respect to the surveys19

were?20

A Okay.  As a complaint investigator, it’s -- a survey is21

also done, but it’s called an abbreviated survey because it’s22

very focused based on the complaint made by the -- a public --23

some public citizen that complains.  So, you inspect for those24

regulations in particular.  You’re not looking at everything in25
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the facility when you do an abbreviated survey.1

As a team leader, I was supervising a team of2

professionals that did the survey, you know, inspected, as I3

described. 4

As the training coordinator, I taught new employees5

how to do the survey, and I also did presentations for provider6

groups about rules and regulations.7

And then as a supervisor, I explained that.8

Q I’m going to show you a document that’s been marked as9

Defendant’s Exhibit 6.10

A Yes.11

Q Can you tell us what that is?12

A Oh, this is my curriculum vitae.  And it describes my work13

experience.14

MS. ALITO:  I move Exhibit D-6 into evidence.15

THE COURT:  Any voir dire?16

(Attorneys engaged in off-the-record colloquy)17

MR. SANTIAGO:  Your Honor, we’re okay with it.18

THE COURT:  Okay.  Thank you.  D-6 in evidence.19

BY MS. ALITO:20

Q Ms. Bell, I’m going to show you a document that’s been21

marked as Defendant’s Exhibit D-7 for identification, a letter22

on the letterhead of Professionals for Quality, LLC, dated July23

8, 2011, and addressed to me.24

A Yes.25
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Q Could you identify that document, please?1

A This is a copy of a report that I prepared and sent to2

you.3

Q I’m going to show you a document that’s been marked as4

Defendant’s Exhibit 8.  Again, on the letter of Professionals5

for Quality Care, LLC, from Ms. Bell to me.6

MR. SANTIAGO:  What’s the date on that?7

MS. ALITO:  Oh, I’m sorry.  November 6th, 2011.8

A Yes.9

Q Could you identify this, please?10

A Yes, this is a copy of a report that I sent to you on that11

date.12

Q Are these reports related to this case?13

A Yes, they are.14

Q Somerset Valley.15

THE COURT:  Counsel, let me see you at the side,16

please.17

(Sidebar conference commences at 1:25 P.M./Concludes18

1:40 P.M., transcribed under separate cover)19

MS. ALITO:  I’d like to move Exhibits D-7 and D-820

into evidence.21

MR. SANTIAGO:  Your Honor --22

THE COURT:  Yes.23

MR. SANTIAGO:  -- she’s -- just -- in terms of the24

rebuttal report, I believe that Ms. Martin’s report should also25
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come in because -- I mean essentially what you’re doing is1

you’re wagging the tail without the dog because you’re2

rebutting, but you don’t know what you’re rebutting.3

THE COURT:  That occurs to me, sir.  Why don’t we4

move forward with D-7, and take it a step at a time.5

Now, D-7 is an expert report.  And so in order to6

admit an expert report, we have to see what --7

MS. ALITO:  I move to qualify Ms. Bell as an expert8

in the areas of survey process, relevant regulations --9

THE COURT:  Just a second.  Survey process --10

MS. ALITO:  The regulations related thereto, and11

nursing home administration, and standards of nursing care.12

THE COURT:  Standards of nursing care in long-term13

care facilities in New Jersey, is that what you mean?14

MS. ALITO:  Yes.15

THE COURT:  You’re not talking operating room nursing16

care.17

MS. ALITO:  That’s correct, Your Honor.18

THE COURT:  Yes, sir.19

MR. SANTIAGO:  I would object to nursing20

administration.  It’s my understanding that Ms. Bell has never21

served in an administrative -- in terms as an administrator or22

director of nursing at a long-term care facility.23

MS. ALITO:  May I --24

THE COURT:  Respond, yes.25



Bell - Direct 107

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

MS. ALITO:  Well, I believe that various parts of Ms.1

Bell’s experience are relevant to the question of nursing home2

administration.  And I request permission to have Ms. Bell3

respond to that question.4

THE WITNESS:  Part of the regulations address5

administration in a long-term care facility.  I have never been6

an administrator, I have worked in nursing administration for a7

brief time.  So, I think I can speak to the overall running of8

a nursing home by the administrator because the rules and9

regulations set down by the State and Federal Government10

address administration.11

So, from that aspect of administration, I feel12

qualified to speak.13

THE COURT:  Okay.  Nursing home administration14

standards, would you say that’s --15

THE WITNESS:  Yes, that’s -- it --16

THE COURT:  -- what you know about?17

THE WITNESS:  Yes, that’s part of the rules and18

regulations, both in the State and Federal regulations.19

THE COURT:  Okay.  With that qualification, nursing20

home administration standards, not the hands on administration,21

but the standard -- the standards imposed by regulation as22

applied -- actually applied in the survey regulatory process in23

New Jersey.24

MR. SANTIAGO:  I think that as long as she doesn’t --25
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I mean I think she’s testified that she’s never been an1

administrator.  So, she doesn’t know the day-to-day functions2

at the nursing home.3

In terms of what’s regulatorily out there in terms of4

administration, I think she could testify to the regulations5

and to those standards.6

However, to the day-to-day operations of nursing7

home, in terms of nursing departments and other aspects of a8

nursing home, I don’t think she would be -- she has the9

knowledge and the expertise in those areas.10

MS. ALITO:  Ms. -- Ms. --11

THE COURT:  I would say that regulations as applied12

through the regulatory process that involves the State going13

into nursing homes and auditing them, or what they call14

surveying them, she has that type of experience.15

MR. SANTIAGO:  I would say you’re -- 16

THE WITNESS:  Can I --17

MR. SANTIAGO:  That’s correct.18

MS. ALITO:  In -- in those --19

THE COURT:  Okay.20

MS. ALITO:  In those --21

THE COURT:  No answer from Ms. Bell.  I’m prepared to22

admit her as an expert relative to her background that she’s23

described.24

MR. SANTIAGO:  In regulations.25
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THE COURT:  Yes.  And the applicability.  Regulations1

on their face and as applied in New Jersey --2

MR. SANTIAGO:  Okay.3

MS. ALITO:  Because --4

THE COURT:  -- to long-term care facilities.5

THE WITNESS:  May I just add to that?  The Code of6

Federal Regulations is not just New Jersey, it’s across the7

nation.  And it does deal with -- you know, part of the survey8

process is being in a long-term care.  A survey generally takes9

five days.  So, the survey team is in the facility five days at10

a time on an average, depending on the size of the facility.11

So, I am familiar with the day-to-day operations of a12

long-term care facility.13

MS. ALITO:  During --14

THE WITNESS:  I have not been an administrator, but I15

am very familiar with the day-to-day operations, and currently16

that’s what I consult in facilities about.17

BY MS. ALITO:18

Q In fact, were you engaged by the Government’s expert, Ms.19

Martin, in order to assist with her facility’s preparation for20

a State survey?21

A I was -- I was engaged by a Kathy Martin.  I’m assuming22

it’s the same Kathy Martin, yes.23

Q And in your responsibilities with the State, were you in24

nursing homes and long-term care facilities on a regular basis?25
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A Yes.1

Q And while -- and while you were there, were you evaluating2

the operations of those facilities, and whether those3

operations complied with State and Federal regulations?4

A Yes.5

Q And as a result of these years of experience in multiple6

roles working for the New Jersey Department of Health and7

Senior Services, did you become familiar in the way in which8

nursing homes and long-term care facilities are supposed to be9

administered to comply with regulations?10

A Yes.11

Q Was that a part of your regular job responsibilities while12

you were working for the Department of Health and Human13

Services for the -- as a survey team leader and as a Supervisor14

of Inspections?15

A Yes.16

Q In those positions, were you in a position to be17

evaluating the employees at the -- evaluating whether or not18

various facilities were in compliance with those State and19

Federal regulations?20

A Yes.21

Q And to do that, would you need to examine the operations22

of those facilities and evaluate them?23

A Yes.24

MR. SANTIAGO:  Your Honor, I believe even from this25



Bell - Direct 111

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

testimony, it’s clear that as a -- as the inspector -- the1

Supervisor of Inspections, she did do State surveys.  And that2

she went for five days to a particular facility.  And I’m3

assuming that in her latter days, when she was a Supervisor of4

Inspection, that she did that less frequently because she had5

an administrative position, more so overseeing teams.6

And I believe that she is an expert in regulations,7

but spending five days at a facility does not make you an8

expert in how a long-term care facility operates day-to-day.9

THE COURT:  Okay.  I understand your point.  I am10

going to admit her as an expert in the very view that she11

claims to have expertise in, which is the regulations, both12

State and Federal, governing long-term care facility,13

administration and management, and a limited degree of14

familiarity with the day-to-day operations in connection with15

auditing those facilities.16

If her testimony should tread into an area where you17

believe she does not have experience, you may object.18

MR. SANTIAGO:  Thank you.19

THE COURT:  Okay.  That’s it.  You may proceed.20

MS. ALITO:  And D-7 --21

THE COURT:  And at my suggestion, in order to -- this22

always is fraught with error when we try to move things along,23

we sometimes don’t succeed.  But I’m going to admit this D-7,24

which is Ms. Bell’s expert report dated July 8, 2011 if she25
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adopts it here.1

MR. SANTIAGO:  Your Honor, I would say that there are2

segments of that report which, based on your ruling right now3

of what you’re allowing her to testify to, would be counter to4

your ruling as to what you’re allowing her to be an expert5

witness to.6

In that report, she makes a lot of opinions or makes7

opinions on human resource issues, as to how a nursing home8

should operate or shouldn’t operate, and obviously based on9

your ruling right now, a lot of the opinions that she did lay10

out in her report would not meet the standard.11

THE COURT:  Well, Counsel, “should” is something that12

she may know about.  “How to” might be something she --13

MR. SANTIAGO:  Okay.14

THE COURT:  -- might know less about.15

MR. SANTIAGO:  Okay.16

THE COURT:   Let’s take the report, and then you can17

-- on cross-examination, you can pinpoint particularly the18

areas that you think fall beyond her area of expertise, and19

I’ll listen carefully to that.20

MR. SANTIAGO:  Okay.  Thank you.21

BY MS. ALITO:22

Q Ms. Bell, do you adopt the report that has been marked for23

-- admitted -- marked for identification at this point as24

Exhibit D-7?25
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A Yes.1

THE COURT:  Have you looked it over?  I mean have you2

reviewed it recently?3

THE WITNESS:  Briefly, yes.4

THE COURT:  Is there anything that you wish to change5

or supplement as you sit here now?6

THE WITNESS:  No, nothing comes to mind.7

THE COURT:  Okay.  I’m going to accept D-7 in8

evidence as part of Ms. Bell’s direct testimony here.9

BY MS. ALITO:10

Q Ms. Bell, are you familiar with Somerset Valley11

Rehabilitation and Nursing Center?12

A I’m familiar from reading these documents.13

Q And were you asked to do anything related to Somerset14

Valley in connection to this case?15

A I was asked to review documents and determine whether or16

not the employees that had been disciplined violated standards17

of practice.18

Q And what materials did you review?  And you can answer19

this question if it’s correct by referring to Page 2 of your20

report.21

A Yes, I reviewed -- I reviewed all of the documents listed22

here.  Do you want me to enumerate them?23

Q I don’t think that’s necessary.24

A Okay.25
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Q You reviewed the materials that are listed at Page 2 of1

your expert --2

A Correct.3

Q -- of D-7, correct?4

A Yes.5

Q All right.  Were you asked to express an opinion with6

respect to the reinstatement of Shannon Napolitano, Valerie7

Wells, Sheena Claudio, and Jillian Jacques?8

A Yes.9

Q Let’s start with Shannon Napolitano.  10

MS. ALITO:  And, Judge, my blowups are simply11

demonstrative aids.  Do you nonetheless want them marked for12

identification?13

MR. SANTIAGO:  I -- Your Honor --14

THE COURT:  It would be helpful if you have handout15

copies.16

MS. ALITO:  I did -- I did provide counsel with --17

MS. DICHNER:  May I get a copy, please?  I didn’t18

receive one.19

MR. SANTIAGO:  Yeah, I didn’t -- well, are they in20

here?21

MS. ALITO:  They’re in the -- they’re in the22

notebooks there.23

MR. SANTIAGO:  Okay.  Which one?24

(Attorneys engaged in off-the-record colloquy)25
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BY MS. ALITO:1

Q Ms. Bell, can you read the blowup from there?2

A Yes.  Well, I particularly can read the left side, the3

right side’s a little hard for me to read.  Better.  Thank you. 4

THE COURT:  Mr. Santiago, do you have a copy of this5

blowup?6

MR. SANTIAGO:  We do; we have it in front of us.7

THE COURT:  Do I have a --8

MR. SANTIAGO:  As long as she just tells us --9

MS. ALITO:  Yes.10

MR. SANTIAGO:  As long as she --11

MS. ALITO:  It’s the page that says “Shannon12

Napolitano.”13

MR. SANTIAGO:  Yeah, let me just get the --14

MS. ALITO:  Okay.15

MR. SANTIAGO:  To make sure it’s the same.16

MS. ALITO:  Sure.17

(Pause)18

BY MS. ALITO:19

Q Ms. Bell, do you have an understanding as to why Ms.20

Napolitano was terminated from Somerset Valley?21

A Yes.22

Q And what is your understanding?23

A Well, there were multiple errors that she admitted to24

making.  And --25
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Q And you --1

A -- the first of which, as I mention in my report, is that2

she administered medication to a resident without a physician’s3

order.4

Q All right.  And what was the second?5

A And the second was that she admitted that she left this6

unprescribed medication at the resident’s bedside.  We call7

patients in long-term care “residents,” so I always am going to8

say “resident” because it’s ingrained in my head.  Excuse me.9

And the third was that she admitted she incorrectly10

documented the oxygen saturation level of a resident as zero,11

which would indicate that the resident was not alive.12

And then she also had multiple occasions when she was13

late, I believe it was over 90.14

Q In the materials that you read, did Ms. Napolitano admit15

doing the three things that you’ve just mentioned?16

A Yes, she did.  Yes, she did.17

Q All right.  And prior to those three incidents that you’ve18

just described, had Ms. Napolitano been disciplined in the19

past?20

A (No verbal response)21

Q Made mistakes in the past?22

A I’m trying to remember.23

Q You can refer to your report.  24

A I believe she was disciplined in the past for her25
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lateness.  So, she was disciplined on more than one occasion1

for her lateness, and also the -- documenting her pain2

assessments.3

Q All right.  Will you go back to January of 2010?  Ms.4

Napolitano -- was Ms. Napolitano disciplined for her pain5

assessments?6

A Yes.7

Q And can you describe what your understanding is of what8

Ms. Napolitano did wrong with the pain assessments at that9

time?10

A My understanding is that she documented her pain11

assessment at the beginning of the shift, which is against the12

standard of practice because if you’re evaluating a resident’s13

pain, it’s over a period -- it’s -- for example, if a resident14

has pain, you’re evaluating at the time that the resident has15

pain.  You’re documenting the date and the time, and assessing16

the pain in that way.17

The standard of practice is to document the time and18

date that you’re doing the assessment at that moment,19

immediately.20

Q Referring to Page 4 of your report.21

A Yes.22

Q With regard to this incident in January, 2010.23

A Yes.24

Q Does that refresh your recollection Ms. Napolitano was --25
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had documented all of her pain assessments at the very1

beginning of her shift?2

A Correct, yes.3

Q All right.  And does that comply with the standard of care4

for nursing?5

A No.6

MR. SANTIAGO:  Your Honor?7

THE COURT:  Yes, sir.8

MR. SANTIAGO:  We move at this point to sequester Mr.9

Isele from being in the courtroom.  He’s going to be testifying10

as --11

THE COURT:  I’ll see you at the side.12

(Sidebar conference commences at 1:59:03 P.M./Concludes13

1:59:14 P.M., transcribed under separate cover)14

THE COURT:  Mr. Isele, if he’s in the courtroom, may15

stay because he’s not a fact witness. 16

BY MS. ALITO:17

Q And on June 14th, 2010, Ms. Napolitano received a18

documented verbal warning for failure to document treatment19

onto the --20

A Okay.  I’m looking for that in my report.  21

Q Is a failure to document -- is a failure to document22

properly a violation of the standard of care?23

A Yes, it is.24

Q And can a failure to document properly impact a patient’s25
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safety?1

A Yes.2

MR. SANTIAGO:  Objection, Your Honor.3

THE COURT:  Yes, sir.4

MR. SANTIAGO:  If you’d take a look at this, it says5

this particular discipline is in the hearing transcript.  The6

expert was not given the hearing transcript, so I’m not quite7

sure how she can testify to something that she didn’t even see.8

MS. ALITO:  My last question was a hypothetical9

question for an expert witness about whether --10

THE COURT:  Counsel, I’m sorry --11

MS. ALITO:  Oh.12

THE COURT:  -- you’re not speaking --13

MS. ALITO:  I apologize.14

THE COURT:  To the bench.15

MS. ALITO:  I know.  I should know that.16

THE COURT:  Are we talking about the June 14, 201017

incident?18

MR. SANTIAGO:  Yes.  It says, “HT,” and that’s19

hearing transcript.20

However, if you look at her expert report, she didn’t21

look at the underlying administrative record.  So, how she’s22

going to make an opinion on something that she didn’t even23

review is beyond me.24

THE COURT:  Can you --25
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THE WITNESS:  Yeah, I don’t have --1

THE COURT:  Can you -- just a second.  When there’s2

an objection pending, I would ask the witness not to answer. 3

Let counsel address the Court.4

MS. ALITO:  My last question to the witness was not5

with respect to this -- not with respect to this particular6

incident.  It was, I believe, “Does a failure to document7

properly violate the standard of care?”8

THE COURT: Oh, okay.9

MR. SANTIAGO:  And not to mention, Your Honor, in the10

underlying Administrative Law record, if you see the discipline11

which is being talked about right now, it’s unsigned by both12

Ms. Napolitano and by a supervisor of Somerset Valley.  And13

there was no one who testified that this was actually given to14

Ms. Napolitano.15

In fact, her testimony was that she was not given16

this discipline.17

THE COURT:  Thank you.  So noted.18

BY MS. ALITO:  19

Q And my follow-up question, which I don’t remember whether20

you had an opportunity to answer or not, was whether a failure21

to -- whether a failure to document properly can put22

patients/residents at risk of harm?23

A Yes.24

THE COURT:  To document what?  What was the question? 25
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To document treatment?1

MS. ALITO:  To document -- well, let me break it2

down.  I just said document.3

BY MS. ALITO: 4

Q To -- let’s start with to document treatments given.5

A Yes, because if they’re not documented -- the standard is6

if they’re not documented, they’re not done.  So, the next7

shift coming on would have no way of knowing whether or not the8

resident received the care that was prescribed by the9

physician.10

Q And how about a failure to document giving of a11

medication?12

A Yes, it’s --13

THE COURT:  Are we distinguishing treatment from14

giving of medication?15

MS. ALITO:  Yes.16

THE COURT:  Okay. 17

MS. ALITO:  I had started out just saying “failure to18

document,” and then broke it down, Judge, after the Court’s19

question.20

THE COURT:  No, my question is more precise.  It’s --21

some of these records refer to treatment, T-A-R and M-A-R.22

MS. ALITO:  Right.23

THE COURT:  So, I think -- I can understand that when24

you say treatment, you’re talking about the sort of thing25
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referred to as a treatment record, medication would be a1

medication record.2

MS. ALITO:  That’s correct, Your Honor.3

THE COURT:  Okay, fine.4

BY MS. ALITO:5

Q Can you briefly describe what a M-A-R-S is, or what a MARs6

is?7

A A MARs, medication administration record, and it’s --8

generally they’re in a binder, and they have -- they have the9

physician’s order transcribed in -- on a chart so that -- and10

it’s -- the whole month is listed so that the person11

administering the medication just has to initial.  The order is12

written with the time that it’s ordered, and then the nurse13

that administers that medication documents right next to the14

time that it was ordered, with her initials.  Her or his15

initials.16

Q And briefly, could you describe with a TARs is?17

A And the TAR is set up very similarly with the order for18

the treatment, and with the times that the treatment is19

ordered, and there’s a little box for the staff person to20

document their initials.21

Q When Ms. Napolitano administered a medication after it had22

been discontinued, did that violate the standard of care?23

A Yes, because it was, in effect, giving medication without24

a physician’s order.25



Bell - Direct 123

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q And can that cause harm to -- put patients at risk of1

harm?2

A Yes, because the physician is the individual that3

prescribes medication for the resident and has the most4

knowledge about the resident -- has the most medical background5

about the resident, knows the medications that the resident6

should have and shouldn’t have, and so if the physician had7

discontinued a medication for some reason, it should not be8

administered.9

Q The second thing that Ms. Napolitano had done of leaving10

this unprescribed medication by the patient’s bedside instead11

of watching the patient/resident take the medication, did that12

violate the standard of care?13

A Yes.14

Q And does that put the patient at possible risk of harm?15

A Well, it puts more than that resident at risk of harm, it16

puts other residents at risk of harm because they could wander17

into the room and take that medication.  It might be something18

that’s not prescribed for them.  They could be allergic to it. 19

That’s a very significant error.20

Q How about incorrectly documenting oxygen saturation as a21

zero, does that violate the standard of care?22

A Yes, that is a clear error, and I think I addressed that23

in my report.  A person wouldn’t be alive if they had a oxygen24

saturation level of zero.  And if that resident should have25
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expired in the time frame before somebody else saw him, one1

would wonder how come no care was provided to him at the time2

that the oxygen saturation level was zero.3

Q And making that mistake, does that put patients at risk of4

actual harm?5

A Well, I think all of these things have the potential of6

harm to residents, yes.7

Q Now in September, you mentioned that Ms. Napolitano was8

disciplined for excessive lateness.  Can nurses arriving late9

for work have an adverse impact on patient care?10

A Yes, because --11

Q And could you explain, please?12

A Okay.  Most nursing homes work -- it’s a -- all nursing13

homes, it’s a 24-hour, seven-day-a-week job.  So, usually most14

nursing homes staff eight-hour shifts.  There has to be a15

report at the end of the shift to the oncoming shift.  If staff16

do not arrive on time, that delays all the work of the next17

shift.  It puts residents at risk of having late treatments. 18

It makes the next shift have to stay longer so that the work19

can get done.  I mean there’s a multiple -- multiple domino20

effect of staff being late.21

Q Do you have an opinion to a reasonable degree of22

professional scientific certainty whether reinstatement of23

Shannon Napolitano as a licensed practical nurse would be in24

the public interest?25
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MR. SANTIAGO:  Objection, Your Honor.  This calls for1

both an opinion on a human resource level and also an opinion2

on the medical level, which she has not been certified as an3

expert in, either of those areas.4

THE COURT:  Your question was whether reinstatement5

of this individual would --6

MS. ALITO:  Would be in the public interest.7

THE COURT:  -- be not in the public interest?  Okay. 8

It does not call for personnel expertise, that question; it’s a9

broad question.10

I think Ms. Bell is qualified to answer it from the11

standpoint of her established qualifications.12

A I don’t think it would be in the public interest because13

this is more than one mistake, and most of these mistakes are14

indicative of sloppy nursing care.  So, I don’t see the benefit15

to the public of reinstating this employee.16

Q What would be -- do you have an opinion with regard to17

what the impact of reinstatement of Shannon Napolitano could be18

on residents at Somerset Valley?19

MR. SANTIAGO:  Objection; calls for speculation, Your20

Honor.21

THE COURT:  Well, we’re talking about risk.  She can22

answer in terms of risks that she perceives.23

MR. SANTIAGO:  That’s to assume that the behavior24

would continue -- I mean there are a lot of factors.25
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THE COURT:  True.  She can answer, though.1

A I --2

THE COURT:  You can address it on cross.3

A I would say residents would be at risk because this4

employee had sloppy habits, and the potential is there for more5

significant errors than what already occurred.6

Q Thank you.  And go next to Valerie Wells.  And this is7

beginning on Page 4 of your report, Ms. Bell.8

A I see.9

Q Do you have an understanding of why Ms. Wells was10

terminated?11

A Yes.12

Q And what is that understanding?13

A It’s my understanding that she was the staffing14

coordinator and that she was to use a particular computerized15

system to do the staffing, which she did not consistently use. 16

She was told on more than one occasion by her supervisor to use17

that system, and only that system, and she did not follow those18

instructions.19

In addition, it’s my understanding -- I just want to20

refresh my memory.21

(Pause)22

THE COURT:  Take a moment.23

(Pause)24

A There were discrepancies between the records that she did25



Bell - Direct 127

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

maintain and the record -- and the SmartLinx system.  And I1

also believe -- and I have to find that.2

(Pause)3

THE COURT:  You can look at your rebuttal report, as4

well, because you may be looking for something you don’t have5

in --6

THE WITNESS:  Okay.7

THE COURT:  -- this letter, D-7.8

(Pause)9

A No, it’s not -- I don’t think it’s in here.10

(Pause)11

A I’m talking about on Page 12, because I did remember this12

and I just didn’t know where -- I did remember that she was13

staffing with per diem employees when she had been instructed14

to utilize full and part-time employees first.  And she15

continued to staff with per diem employees.16

Q And in the materials that you reviewed, did Ms. Wells17

admit that she had done these things?18

A Yes.19

Q All right.  And could you explain --20

THE COURT:  Just for the record here, Ms. Wells is21

staffing coordinator in the position that we’re talking about.22

MS. ALITO:  That’s correct.23

THE COURT:  That’s not an LPN.24

MS. ALITO:  That’s correct.  She’s the only one who25
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is not --1

THE COURT:  So, she’s a layperson --2

MS. ALITO:  She is.3

THE COURT:  -- in terms of medical training.4

MS. ALITO:  In terms of her job, I assume she doesn’t5

have the training.6

(Attorneys engaged in off-the-record colloquy)7

THE COURT:  Yes, Mr. Santiago?8

MS. ALITO:  She’s a nurse’s aid.9

MR. SANTIAGO:  She hasn’t operated as a nursing aid. 10

In fact, that was part of the contention at the underlying11

administrative record was that she was a CNA.  She went to12

vote, and she was objected on the basis that she did not13

perform the job of a CNA for seven years, and that she only did14

a staffing coordinator position.15

In fact, one of the warnings that she received was16

trying to help out on the floor when she was told not to.17

So --18

THE COURT:  Okay.  So, she’s a layperson --19

MR. SANTIAGO:  Yes.20

THE COURT:  -- for our purposes, right?21

MR. SANTIAGO:  Yes.22

THE COURT:  But she’s assigned to staffing23

coordinator position.24

MR. SANTIAGO:  Yes.25
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MS. ALITO:  That’s correct.1

THE COURT:  Okay.2

BY MS. ALITO:3

Q Ms. Bell, do you have an understanding of the impact of4

the errors made by Valerie Wells?5

A I’m sorry, I didn’t hear the last part.6

Q Do you have an understanding of the impact of the errors7

that were admittedly made by Valerie Wells?8

A Yes, I think so.9

Q Okay.  Could you please explain what that was?10

A Well, if the facility is not staffed correctly with the11

correct number of employees, and no -- and staff don’t know12

what units to go to because there was confusion between the two13

systems that she was using, that puts residents at risk because14

staffing levels are not met.  Well, I should say the potential15

of staffing levels not being met is there.16

Q Do you have an opinion as to whether reinstatement of17

Valerie Wells would be in the public interest?18

A Once again, I have that -- I have the same opinion that it19

wouldn’t because she didn’t, you know -- not that I’m a human20

resource person, but that she doesn’t follow her supervisor’s21

instructions, and leaving the facility not staffed properly in22

accordance with the rules and regulations, I don’t see how it’s23

in the public interest to reinstate her.24

MR. SANTIAGO:  Objection, Your --25
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Q Levels of staffing --1

THE COURT:  Just a second.  Let me hear the2

objection.3

MR. SANTIAGO:  Objection.  Again, this goes beyond4

her expertise to give an opinion about whether or not Ms. Wells5

-- in fact, Ms. Wells -- there had been no allegation that6

there was understaffing at the facility.7

So, the only thing that she was written up for was8

reconciliation of the SmartLinx system.9

UNIDENTIFIED ATTORNEY: That is incorrect.10

UNIDENTIFIED ATTORNEY:  Not handing a schedule --11

MR. SANTIAGO:  And not handing a -- a -- and not12

handing schedule to the Director of Nursing.13

So, I’m not -- there has been no allegation of14

understaffing.15

There was no allegation that she didn’t staff the16

facility properly.17

So, I’m not quite sure that she has the capacity --18

Ms. Bell -- to give an opinion on this.19

MS. ALITO:  May I respond?20

THE COURT:  Yes.21

MS. ALITO:  Ms. Bell has mentioned briefly, and will22

-- and has discussed in her report the requirements for23

staffing.24

Ms. Wells, as staffing coordinator, had25
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responsibility for performing a variety of tasks to insure that1

the facility was properly staffed.2

She made multiple mistakes on a repeated basis. 3

There was confusion about staffing, about who was on duty, and4

who was not on duty.5

Ms. Bell is not testifying from a human resources’6

perspective, but she is testifying from her experience with the7

State, with surveys, with the regulations of how confusion8

about staffing and reconciliations, and not keeping proper9

records, could impact the level of staffing and the facility’s10

compliance with staffing requirements under State and Federal11

law --12

MR. SANTIAGO:  Your --13

MS. ALITO:  -- all of which is addressed in her14

report, and is not a matter of human resources.15

MR. SANTIAGO:  Your Honor, if I can be heard.  I16

believe that the regulations that Ms. Alito is referring to17

only go to staffing.  Whether or not a staffing level is18

appropriate for that particular -- in fact, the State of New19

Jersey has no staffing level.  It’s a Federal regulation that20

only says that per hour, it’s like 3.7 hours per full-time21

employee.22

There are no staffing regulations.  The only state23

that has staffing regulations in this country is California. 24

So, I’m not quite sure how --25
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THE COURT:  I --1

MR. SANTIAGO:   -- she would be able to determine2

whether or not there is adequate staffing, and whether or not3

Ms. Wells contributed to the lack of staffing or not staffing.4

THE COURT:  Okay.  The report says at Page 12, middle5

paragraph -- Page 12 of D-7, it says, “She also placed the6

facility at risk of an understaffing deficiency, which could7

result in fines as staffing requirements are established8

pursuant to,” and then she cites the Federal regulation, and9

also a New Jersey State regulation.10

You can cross-examine her on that.  But I’m not going11

to strike this testimony.12

BY MS. ALITO:13

Q Let’s -- in view of the fact that we’ve jumped over to it,14

Ms. Bell, turning to Page 12 of your report, could you discuss15

the staffing regulations and the manner in which improper16

confused staffing could impact that area and impact patient17

care.  By the way -- I’m sorry, before you answer that18

question.  The position of staffing coordinator, is that19

involved in the survey process that you directed when you were20

with the State of New Jersey?21

A The position is really not involved in the survey process,22

but staffing schedules are obtained during the survey process.23

And New Jersey does have staffing regulations, they’re not --24

it doesn’t say like one nurse on a unit.  It does say one RN in25
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the building, but it’s based on the acuity level of the1

residents.  So, there are -- in New Jersey, the State2

regulations you have to meet a certain number.  It’s a computer3

program, and during the survey process the facility provides4

staffing schedules.  Actually there’s a form that the State5

provides to the facility, and that form gets filled out.  And6

you -- and also copies of the staffing schedule have to be7

provided to the survey team, along with that form.8

So, if those forms are not accurate, yes, that can --9

that could possibly result in a deficiency.  That would be a10

State deficiency.11

The Federal regulation, it’s not a number.  It just12

says adequate staff to provide good care.  Basically that’s13

what 353 says.  And that’s left up to the interpretation of the14

survey team.  So, if a facility has poor care, and the team can15

show that that care resulted because there wasn’t appropriate16

staff, and that’s an opinion, it’s not a number, then you would17

receive a staffing deficiency.18

Q So, according to the State of New Jersey and the Federal19

Government that regulate the area of long-term care facilities20

and nursing homes, staffing goes to the question of patient21

care, is that right?22

A Yes.23

Q Excuse me, if I’m --24

THE COURT:  Excuse me.  Let’s say you have a -- and I25
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don’t want to get into this in detail.  Let’s say you have a1

plan in place at this nursing home where we’re going to have2

six LPNs on duty in each shift when our patient census is 503

patients.  Okay?  So, that’s the standard that the -- that’s4

the staffing plan that the facility is under that it’s5

established for itself.  So far so good?6

THE WITNESS:  Well, this is all supposition, but7

that’s a staffing plan, yes.8

THE COURT:  It can happen.9

THE WITNESS:  Okay.  10

THE COURT:  I mean it’s a hypothetical.11

THE WITNESS:  Okay. 12

THE COURT:  The plan is in place, but the staff is13

not in place because the staff doesn’t show up, or --14

THE WITNESS:  Okay.15

THE COURT:  -- you know, they consistently operate16

under their plan.  How does the survey team discover that?17

THE WITNESS:  Well, when the -- the form that gets18

filled out has to be with actual hours.  So, it has to show the19

actual staff.  What the process is is the survey team takes two20

weeks of staffing for the two weeks prior to the date of21

arrival of the survey team, and it has to be actual hours22

worked.  So, while they may have scheduled for six -- let’s say23

six LPNs and only three show up, the form has to be filled out24

with three, and the staffing schedules have to be accurate. 25
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And so if there was understaffing, it would be identified at1

that time.  Well, it would be identified when the computer2

program is run.  3

I don’t -- I don’t know -- 4

THE COURT:  Okay.  Thank you.5

THE WITNESS:  Does that answer your question?6

THE COURT:  That’s what I -- yes, sure.7

BY MS. ALITO:8

Q Forgive me if I’m repeating myself, but because of the9

objection, I’m not sure whether you answered this question, so10

I’m going to ask it again.11

A Okay.12

Q Have you reached an opinion whether reinstatement of13

Valerie Wells would be in the public interest?14

A Yes, I did say that it’s -- I don’t see that it’s in the15

public interest because she kept confusing records.16

Q And do you have an opinion as to whether reinstatement of17

Valerie Wells would have the potential of placing18

residents/patients at risk?19

A Well, the way it would place patients at risk would be if20

the staffing -- if, because of the confusing records, people21

didn’t now when to come to work or -- and there was22

understaffing.  Understaffing would place residents at risk.23

Q Let’s go to Sheena Claudio.  24

(Pause)25
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Q Do you have an understanding as to why Sheena Claudio was1

terminated from Somerset Valley?2

A Yes.3

Q And what’s your understanding?4

A Well, she made multiple errors in resident care and was5

also -- she also had problems with tardiness and absenteeism.6

Q Could we go through the errors that Ms. Claudio committed?7

A Okay.  Excuse me.  Well, she administered medication to a8

resident without a physician’s order.  The physician had9

ordered that the medication be given every other day, and she10

gave it every day; and she admitted to doing this.11

Q Was that a violation of the standard of care?12

A Yes, that’s a violation of the standard of care.13

Q Okay.  14

THE COURT:  What do you mean when you say a15

“violation of the standard of care”?  I know you’ve been asked16

that question.  Would you please, Ms. Alito, please define what17

you mean when you ask that question?18

MS. ALITO:  Generally accepted standards of nursing19

care is what I meant.20

THE WITNESS:  And that’s --21

BY MS. ALITO:22

Q Did you understand that to be --23

A That’s what I meant also.  Accepted standards of nursing24

care.  Accepted standards are that you follow the physician’s25
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order.1

So, I would question whether or not she had the MAR2

even with her at the time that she administered this medication3

because it would have been on the MAR, “every other day,” and4

she gave it every day.  So, I don’t know why someone would do5

that.6

Q Okay.  And that was in September of 2010, right?7

A Yes.8

Q Okay.  And then also in September, 2010, on September9

27th, Ms. Claudio received a final written warning and a two-10

day suspension for failing to complete medical documentation11

four separate times.12

A Correct.13

Q Can you describe for us what your understanding of that14

incident was?15

A She failed to document a new admission.  That means16

somebody that newly came to the facility.17

She failed to document a physician’s order in18

connection with a skin tear suffered by a patient.19

 And she failed to complete documentation to a20

resident -- for a resident’s fall in which he sustained a head21

injury.22

All of which she admitted that she did.23

Q And each of those mistakes, were they violations of the24

generally accepted standards of nursing care?25
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A Yes.1

Q And then on October 7th, 2010, the incident that led to2

Ms. Claudio’s termination.3

A Yes.4

Q And could you describe your understanding of what occurred5

on that day?6

A Yes.  She failed to document her treatments as having been7

administered.  And then she returned to the facility later and8

attempted to sign -- more than eight hours later, I believe it9

was.  She attempted to sign the treatments as having been10

administered.11

And then when she was told by her supervisor at that12

time to stop doing that, she continued, and totally disregarded13

the instructions of her supervisor and continued to document14

something that had allegedly happened eight hours earlier.15

Q So, just to clarify.  It’s  your understanding that Ms.16

Claudio went an entire day without documenting any treatment17

that she gave a patient.18

A Yes.19

Q And what is the standard nursing procedure with respect to20

documentation of treatments?21

A The standard of practice when you’re administering22

treatments is to take the treatment administration book with23

you, which has the physician’s order for the treatment, you24

administer the treatment, and you sign like I was -- I25
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described earlier on the TAR, you initial the treatment.1

So, once again, I would question if she had the2

treatment book with her because none of the treatments were3

signed.  If she took it with her, it’s a matter of two seconds4

to put your initials.  So, I would question that she even had5

the treatment book with her, which really creates the potential6

for giving the wrong treatment to the wrong resident.7

Q And is it your understanding, based on the materials that8

you reviewed, that Ms. Claudio admitted --9

A Yes.10

Q -- to this error?11

A Yes.12

Q And it would be an error for each patient that she did13

not --14

A Correct.15

Q -- contemporaneously document, right?16

A Correct.17

Q And then she returned to the facility after working18

another eight-hour shift to initial all of the treatments,19

right?20

A Well, it’s my understanding she returned more than eight21

hours later.  I don’t know what she was doing in those eight22

hours.23

Q Okay.24

A But it’s my understanding that it was eight hours later,25
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and then she was documenting -- I don’t know how anyone can1

remember with everything that happens in eight hours exactly2

what they did in order to document.3

Q And does the failure to document and the attempt to4

document more than eight hours after the end of her shift put5

patients at potential risk of harm?6

A Well, the practice of not documenting -- the whole7

practice of not taking the TAR with you and having it -- having8

the physician’s order in front of you puts patients at risk.9

Q Do you have an opinion about whether reinstatement of10

Sheena Claudio would be in the public interest?11

A Yes.12

Q And what is that?13

A I don’t think it would be in the public interest because,14

once again, this employee demonstrated really sloppy nursing15

practice with potential for significant error.16

Q Okay.  Let’s go to Jillian Jacques.  Do you have an17

understanding as to why Ms. Jacques was terminated from18

Somerset Valley?19

A Yes.20

Q And could you tell us what that understanding is, please?21

A She made more than -- she made multiple errors, the first22

of which in my report deals with her incorrectly transcribing23

the physician’s order.  The physician had ordered enteric24

coated aspirin, and she wrote “aspirin” on the physician’s25



Bell - Direct 141

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

order sheet, and entirely didn’t transcribe it to the1

medication administration record.2

She also failed to assess the pain level of a newly3

admitted resident who had -- who had rectal cancer.  And this4

lead to the lack of the development of a care plan.5

She failed to document on a newly admitted resident6

to the facility, and also failed to document on a resident who7

had fallen earlier in the week.  And she also failed to8

document an incident report.9

Q So, we have in December, 2009, a final written warning for10

improper pain assessment, and that’s the patient with rectal11

cancer, right?12

A Correct.13

Q All right.  And then skipping over --14

A I don’t know that it was improper; I don’t think it was --15

it was nonexistent.16

Q It was a failure to do it.17

A Correct.18

Q Okay.  And then skip --19

THE COURT:  Can I just ask:  If you have a patient20

coming in on admission, how do you assess pain, and how do you21

document it according to a standard of care?22

THE WITNESS:  Well, you have to talk to the patient. 23

If the patient’s able to verbally respond, you find out from24

the patient what his level of pain is.  It depends.  Different25
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facilities use different -- there’s pain assessment forms. 1

Most facilities use the face form, which -- or the number form,2

which says on it, “On a scale of 1 to 10, what would you rate3

your pain?”  You describe the character or the nature of the4

pain, where the pain is, how sever it is, that type of thing.5

If the resident is unable to verbally answer, then6

you have to look at the resident and see if there’s indications7

of -- you know, if the resident is grimacing or, you know,8

scrunching up their cheeks, you know, there’s nonverbal9

expressions of pain.  So, those are the ways.10

THE COURT:  And if you don’t notice any indication,11

or hear the person describe any indication of pain, what do you12

document?13

THE WITNESS:  Then you would document “no pain.”14

THE COURT:  You can continue.15

BY MS. ALITO:16

Q And the issue with the pain assessment for this patient17

led to, we’ve heard, a G level deficiency in the State survey,18

right?19

A Well, what led to the G level deficiency was the lack of20

the development of care plan for pain.  There was no care plan21

for pain, and this resident had pain.22

That’s what led -- there was another G level23

deficiency that doesn’t relate to this.  They were both the24

same resident, but it was different issues.25
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Q Right.  But a G level deficiency was assessed related 1

to --2

A For the lack of the care plan.3

Q For this particular patient’s --4

A Correct.5

Q And is a G level deficiency serious?6

A Yes.7

Q And what does a G level deficiency signify?8

A It means there was harm to the resident.9

Q Skipping over the warning for excessive tardiness. 10

September 28th, 2010, Ms. Jacques was written up, given written11

warning for failure to document a patient’s status post12

admission and on the second day after a fall.  Again, failure13

to document, is that a violation of the standard of care?14

A Yes.15

Q November, 2010, final written warning for failure to16

complete two incident reports involving falls.17

A Wait a minute, I’m looking at my report.18

(Pause)19

A I have September, that she failed to document on a newly20

admitted resident, and that she failed to document an incident21

report in December of 2010.   I don’t have anything about22

November in here.23

Q Okay.24

A  Wait a minute, I’m looking.25
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Q Well, let’s deal with the ones that you mention in your1

report on September --2

A Okay.3

Q You state September 20th, Ms. Jacques failed to document a4

newly admitted resident, and failed to document on a resident5

who had fallen earlier in the week.6

A Um-hum, um-hum.7

Q Do those two actions violate the generally accepted8

standards of nursing care?9

A Yes.10

Q Do they put the patient in risk of harm?11

A If you don’t document the condition of a newly admitted12

resident, no one knows, you know, the status of the resident. 13

So, proper care cannot be rendered to that resident.14

Incident reports must be completed immediately at the15

time of the incident so that you can begin an investigation of16

the causal factors that cause -- like let’s say the incident17

was a fall.  So, that you can investigate the causal factors to18

determine what happened that caused this resident to fall so19

that you could prevent it from happening again.20

So, if you don’t do those things, you place -- like21

let’s just say I’m the person that fell, and there’s no22

investigation into how I fell.  Now the next day I fall and23

break my hip and have a more serious -- so, yes, it places me24

at risk.25
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THE COURT:  Yes?  Do you have an objection?1

MR. SANTIAGO:  Yes.  In her report, she mentions that2

there’s disciplines issued on September 20th and December 5th.3

Jillian Jacques wasn’t issued disciplines on either4

of those days.  So, I’m not quite sure whether she was5

confused, or what she looked at.6

MS. ALITO:  Is that a -- Your Honor, it seems to me7

that that’s more a matter for cross-examination than an8

objection.9

THE COURT:  It’s in --10

MS. ALITO:  Although we’ll certainly want to11

straighten it out.12

THE COURT:  Yes.  It could be helpful for you to13

explore it if you can now.14

(Pause)15

THE COURT:  And we’ll be taking a recess pretty soon. 16

Should we take it now?  That be good?17

MS. ALITO:  We’d appreciate that, Judge.18

THE COURT:  Okay.19

MS. ALITO:  And we’ll straighten this out.20

THE COURT:  Let’s take 15 minutes.21

(Recess 2:41 P.M./Reconvene 2:59:33 P.M.)22

THE COURT:  Back in session.  23

MS. ALITO:  Yes, please, Ms. Bell.  May we go off the24

record for a moment --25
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THE COURT:  Sure.1

MS. ALITO:  -- Your Honor, just to -- 2

(Off the record 2:59:50/On the record 3:02 P.M.) 3

MS. ALITO:  Okay. 4

BY MS. ALITO:5

Q Ms. Bell, I’m going to show you a document that’s been6

marked as Defendant’s Exhibit 9.7

THE COURT:  Are you going to be offering this in8

evidence?9

MS. ALITO:  I am.10

THE COURT:  Any objection?11

MR. SANTIAGO:  No.  No objection.12

THE COURT:  Thank you, Counsel.  D-9 in evidence.13

BY MS. ALITO:14

Q Ms. Bell, have you reviewed this document before?15

A I believe I have, yes.16

Q And is this addressed in your expert report marked as17

Exhibit D-7?18

A Well, in the list of documents that I reviewed, it says19

“The transcript of Jillian Jacques and exhibits thereto.”  And20

in my written report, I -- I have September 20th in the written21

report, and this is dated 9/28.22

Q Right.  And if you read the description you have in your23

report for September 20th, you say “Jacques failed to document24

a newly admitted resident at the Somerset Valley Center and25
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also failed to document on a resident who had fallen earlier in1

the week.”2

A Um-hum.3

THE COURT:  What page were you reading from?4

MS. ALITO:  I’m reading from Page 6 of the report.5

THE COURT:  D-7, Page 6.6

MS. ALITO:  Yeah.7

BY MS. ALITO:8

Q Do you see that?9

A Yes, I do.10

Q All right.  And now would you compare that to the11

description on the exhibit in front of you?12

A Yes, it’s -- do you want me to read it?13

Q Yes, please.14

A It says, “On 9/24/10, you failed to document on patient15

R.G., S.P.,” which means status post “admission” -- I’m16

assuming this is a unit, “D-2, and status post fall, D-2.  You17

also failed to document on patient C.B. for same date status18

post admission, and on same patient on” -- it looks like19

“9/25/10 status post admission.  These were topics” -- I can’t20

really read that word.21

THE COURT:  Covered.22

A -- “covered on staff meeting on 9/15/10.”23

Q All right.  Do the -- does the description of the issue on24

the exhibit in front of you match the description that you have25
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in your report for September 20, 2010?1

A Yes, it does.2

Q All right.  And looking at the handwritten date on the3

Exhibit D-9, it says, “9/28/10.”4

A Correct.5

Q Do you believe that you had a typographical error in your6

report when you said September 20th?7

A I believe so.8

THE COURT:  So, the incident referred to here --9

there are various dates on D-9.  10

THE WITNESS:  There’s actually more dates on here11

than what I have in my report.12

THE COURT:  Would you think this is a writeup13

happening on 9/28 regarding events on 9/24 and 9/25, or can’t14

you comment?15

THE WITNESS:  Yes, I would believe that it’s covering16

those dates listed on this -- the form.17

THE COURT:  So, that’s what’s in your report.  9/2018

refers to this D-9 --19

THE WITNESS:  Correct.20

THE COURT:  -- discipline, right? 21

(Pause)22

THE COURT:  You can go ahead.23

MS. ALITO:  Yeah. 24

BY MS. ALITO:25
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Q I’m going to show you a document that’s been admitted into1

evidence as Exhibit D-2.  2

(Pause)3

Q All right.  Under the description in the middle of this4

page, it says, “Specific description of issue.”5

A Yes.6

Q It says, “Incident reports not fully completed.”7

A Correct.8

Q All right.  And at the bottom of this document, in the far9

right-hand corner, there is a date under witness signature of10

11/5/10, do you see that?11

A Yes, I do.12

Q And then above that, there is a supervisor’s signature,13

12/5/10.14

A Correct.15

Q All right.  If you’d look at your report, Exhibit D-7 on16

Page 6, you describe an incident on December 5, 2010.  Would17

you look at that and compare it to Exhibit D-2 --18

A Yes.19

Q -- and tell me what --20

A It describes the same situation.21

Q All right.  And how do you think you got the date of22

December 5, 2010?23

A Well, I think I put the date that the supervisor signed24

instead of the date that’s written up under description.25
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Q Okay.  And what you’re talking about in your report is the1

incident described in Exhibit D-2 --2

A Yes.3

Q -- is that right?4

A Yes.5

Q Okay.  And each of these incidents, did they violate the6

generally accepted standards of nursing care?7

A Yes.8

Q Did these incidents put patients at risk of harm?9

A Yes.10

Q Now, Ms. -- you note here in your report that Ms. Jacques11

also received written warnings for attendance problems.  Do you12

see that?13

A Yes.14

Q All right.  And you testified earlier how attendance15

problems and late appearances at work could impact a healthcare16

facility.17

A Yes.18

Q Would that same analysis and discussion apply here with19

respect to Ms. Jacques?20

A Yes, definitely.21

Q And missing work and being late for work as a general22

matter in a healthcare facility has the potential to adversely23

impact patient care, is that right?24

A Yes, as I said earlier -- for all the reasons I stated25
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earlier: delay in treatment, and lack of the ability to have1

shift-to-shift report.2

Q Now, were you also asked to express an opinion with regard3

to the use of per diem nurses?4

A Yes.5

Q All right.  And what are your understanding -- what is6

your understanding of the facts relevant to these claims?7

A It’s my understanding that -- well, the facts in this case8

are that Ms. Wells was using per diem employees as full-time --9

she was staffing them as if they were full-time employees10

against her supervisor’s instructions.11

Per diem, like industry-wide, per diem means you are12

working at the request of the employer when there aren’t enough13

staff either full or part-time to staff the facility.  That’s14

my understanding of per diem across the nation.15

THE COURT:  The person is working --16

THE WITNESS:  A person working per diem is not17

guaranteed any days.  They are only called in when there’s not18

adequate full or part-time staff to staff the facility.19

BY MS. ALITO:20

Q And is it your understanding that Somerset Valley is21

intending to change from extensive use of per diem employees to22

use of full-time and part-time employees instead?23

A Yes.24

Q All right.  And do you view that -- do you have an opinion25
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with respect to whether such a change would impact patient1

care?2

A Well, using different employees in any healthcare3

facility, but especially in a long-term care facility, elderly4

residents do better being cared for by the same employees every5

day.  It builds their sense of security, it -- the staff then6

get to know the resident better, the care plan gets implemented7

better because the staff know the resident better.  So, per8

diem employees should be the exception and not the rule.9

Q Do you have an opinion about whether forcing Somerset10

Valley to return to extensive use of full-time -- of per diem11

employees would be in the public interest?12

A Well, I don’t see it for a benefit for all the reasons13

that I said.  Per diem employees should only be utilized in the14

absence of part-time and full-time employees because of the15

sense of security developed by residents having the same care16

giver on a routine basis.17

Q Does the New Jersey Department of Health and Human18

Services’ survey involve regulations?19

A Yes.20

Q Okay.  And are those both State and Federal regulations?21

A Well, there’s -- yes.22

Q Okay.  And can --23

THE COURT:  Is this another topic?24

MS. ALITO:  It is.25
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THE COURT:  Okay.  What’s this topic?1

MS. ALITO:  This is the regulations --2

THE COURT:  Thank you.3

MS. ALITO:  -- implicated.4

BY MS. ALITO: 5

Q And can you generally describe the scope of the6

regulations that are involved in the survey process?7

A Well, they cover a wide range of quality care, quality of8

life, administration, infection control, pharmacy, medications. 9

I mean there’s, I think, like more than 500 regulations in10

Federal regulations.11

In New Jersey, the State regulations marry up very12

closely to the Federal regulations.13

THE COURT:  So, when you do a survey, are you --14

THE WITNESS:  You’re surveying for both State and15

Federal regulations.16

THE COURT:  Thank you. 17

BY MS. ALITO: 18

Q And turning to Page 9 of your report, because I don’t19

think anyone can remember all these numbers -- of the20

regulations.  Do you have an opinion as to whether any of the21

employees who were discharged -- whose discharges are at issue22

in this case implicated the regulatory requirements involved23

with the survey?24

A Yes.25
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Q Okay.  Why don’t we speak with regard to Shannon1

Napolitano first?  And I think this is -- starts on Page 10 of2

your report.3

First, Ms. Napolitano administered medication with an4

order.  Does that implicate a regulation?5

A Yes.6

Q Okay.  And can you tell us which -- which one?  7

A Well, it’s --8

Q Explain, please.9

A What I say in my report is F329, which is a regulation10

that talks about the use of unnecessary medications.  And the11

regulation defines unnecessary medications as:  Without12

adequate indications for use; without adequate monitoring;13

without adequate assessment of side effects;  and without14

adequate indication for use would be lack of physician’s order.15

Q All right.16

A It could also violate another tag that I didn’t mention in17

this report, which is F281, standard of practice because the18

standard of practice is to only administer a medication in19

accordance with the physician’s order.20

Q All right.  How about the --21

THE COURT:  Are the standard -- you say “standard of22

practice,” we’re talking about nursing standard of practice?23

THE WITNESS:  Yes.24

THE COURT:  And you say there is a regulation about25
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nursing standard of practice?1

THE WITNESS:  Well, the Federal regulation -- the2

Federal regulation at F281 states that -- and I’m remembering,3

so I’m not quoting verbatim, but it says something like each4

resident receives care in accordance with the accepted5

standards of practice, and then the interpretive guidelines6

talk about each profession’s standards of practice.7

So, professionals should know what the accepted8

standards of practice are.  So, it doesn’t just pertain to9

nursing, it pertains to other disciplines, as well.10

MS. ALITO:  Thank you.11

BY MS. ALITO:12

Q How about Ms. Napolitano’s leaving medication in the room13

of an unattended resident?14

THE COURT:  Just a second.15

MS. ALITO:  Oh.16

THE COURT:  Before we get to that.17

MS. ALITO:  Sure.18

THE COURT:  All of these questions about standard of19

practice have been directed to good nursing practice, right?20

MS. ALITO:  That’s correct.21

THE COURT:  Your questions.  Is there a difference in22

levels of licensing of nurses, according to what the proper23

standard of practice for them is?24

THE WITNESS:  Not these standards of practice that25
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I’m talking about.  This is basic, basic nursing.  But if you1

were an advanced practice nurse, you would have the -- like if2

you were a nurse practitioner, you have the ability to do more3

than someone who’s not a nurse practitioner.  So, those4

standards of practice would be different.5

THE COURT:  But LPN and RN --6

THE WITNESS:  These are basic standards of practice7

that every nurse whose licensed in the State of New Jersey8

should know.9

THE COURT:  Including LPN and RN.10

THE WITNESS:  Including LPNs.11

THE COURT:  Okay.  Thank you.12

BY MS. ALITO:13

Q Now, with respect to Ms. Napolitano’s leaving medication14

unattended with a resident, does that potentially -- does that15

implicate a regulation?16

A Yes.17

Q And could you describe that, too, please?18

A Well, it’s the same --19

Q It’s the same regulation?20

A It’s the same regulation, F329.  And I -- I cited the tag21

most likely to be cited, but there’s other possibilities.  It22

could also be cited at F323, which is an accident tag.  Because23

like I said, another resident could wander into the room and24

take this medication, which would be an accident, and put that25
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resident at additional risk.1

Q Thank you.  And --2

THE COURT:  What do you mean when you say “tag”?3

THE WITNESS:  F tag.  The Code of Federal Regulations4

is the 483.20K3, and then there’s another tag.  We call them F5

tags.6

MS. ALITO:  I --7

THE COURT:  Federal regs?8

THE WITNESS:  Yes, they are Federal regulations.9

THE COURT:  It would be like a subsection of a10

Federal regulation.11

THE WITNESS:  Yes.  Yes.12

THE COURT:  Okay.13

THE WITNESS:  And when the --14

THE COURT:  So, you use the word “tag.”15

THE WITNESS:  When the facility gets the report, it16

shows the -- it shows the Code of Federal Regulations, and then17

it enumerates the F tags that were violated.18

THE COURT:  F tags meaning Federal regs.19

THE WITNESS:  Correct.20

THE COURT:  Do you have State regs that you refer to21

as tags?22

THE WITNESS:  Yes, and --23

THE COURT:  What do you call them?24

THE WITNESS:  State regs are -- it’s the New Jersey25
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Administrative Code, Chapter 8:39, and then it goes on. 1

There’s different chapters.2

THE COURT:  Sure, and what’s your nickname for State3

regs?4

THE WITNESS:  We don’t --5

THE COURT:  Not F tag, right? 6

THE WITNESS:  No, they’re not F tags.  We just call7

them State regs.8

THE COURT:  State regs, okay.9

THE WITNESS:  They don’t really have a -- any other10

nickname beyond that.11

THE COURT:  Okay, fine.12

BY MS. ALITO:13

Q The next incident with respect to Ms. Napolitano discussed14

in your report is the fact that she had falsified pain15

assessments by documenting all pain assessments at the16

beginning of her -- at the beginning of her shift.  Does this17

implicate a regulation?18

A Yes, F281, the standard of practice.19

Q And could you, please -- could you explain that, please?20

A Well, I believe I mentioned this earlier, that the21

standard of practice is to assess the resident’s pain at the22

time the resident is having pain, document the date and the23

time, and what occurred; that’s the standard of practice.  Not24

document it ahead of time.25
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Q You then continue that Ms. Napolitano failed to document1

provision of treatment on two different occasions.  Does this2

implication a regulation?3

A Yes, it’s also standard of practice, and it’s also -- it4

could possibly be F314.  F314 deals with residents with5

pressure sores, and if they don’t receive their treatments,6

there is the potential for the pressure sore not to heal.  So,7

it could be cited in either or both of those places.8

Q The completion of pain assessments at the beginning of the9

shift, did that implicate F281, as well?10

A Yes.11

Q Okay.  And could you explain that, please?12

A That’s a standard of practice.  I think I just said that.13

MS. DICHNER:  She did.14

MS. ALITO:  All right.15

THE WITNESS:  I’m sorry.16

MS. ALITO:  Okay.17

BY MS. ALITO:18

Q How about improper documentation, oxygen saturation level19

as zero?20

A That’s standard of practice, F281.21

Q Okay.  All right.  Now with respect to Ms. Claudio,22

administering medication without an order, does that implicate23

a reg?24

A Yes.  Excuse me.  It’s the same reg as I mentioned before. 25
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It could be 329 or F281.1

Q Okay.2

THE COURT:  Could I just ask you.  I’m looking at how3

you cite these things on Page 10 of your report.4

THE WITNESS:  Okay.5

THE COURT:  Let’s just look at the to -- the citation6

at the top of Page 10.7

THE WITNESS:  Yes.8

THE COURT:  You’re citing the Federal regulations, 429

CFR, which is Code of Federal Regulation.10

THE WITNESS:  Um-hum.11

THE COURT:  Section 483.25(1), and then in12

parentheses, you referred to it as capital F329 --13

THE WITNESS:  Right.14

THE COURT:  -- closed paren.  15

THE WITNESS:  That’s the --16

THE COURT:  Where would I go to find F329?17

THE WITNESS:  It’s in the code -- well, it’s in the18

Code of Federal Regulations.  The way it’s -- the way it’s19

listed, like I said, it’s a subset.  And the reg books that we20

use, we don’t actually carry around the Code of Federal21

Regulations.  CMS has a book with all this information in it,22

and it’s listed with the Code of Federal Regulations, and then23

F329 is listed underneath.  And I believe if you looked at the24

Code of Federal Regulations in the Federal Registry, it would25
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be documented in that way.1

THE COURT:  Ms. Alito, all I’m asking is for an2

understanding of the citation method.3

MS. ALITO:  I --4

THE COURT:  And I don’t know whether we’re talking --5

let me just talk to the lawyers for a second here.6

THE WITNESS:  Okay.7

THE COURT:  42 CFR, Section 483.25(1) looks like a8

CFR citation to me.9

MR. LIKENS:  There isn’t --10

THE COURT:  F329 could be a nickname for the11

provision, even as that provision sort of moves around as the12

regulations get amended over time.13

For example, we call, in the securities field, a 14

10b-5 violation.  You can’t find 10b-5 in the statutes anymore,15

it’s developed a different official citation, but we still call16

it 10b-5.  I’m just wondering whether this F329 is a handy form17

of reference that the professionals in the field use who are18

not lawyers.19

MR. LIKENS:  The F tags -- and I welcome to be20

corrected.  The F tags are set forth in an appendix to those21

regs.22

The index of the CMS guide setting forth all the F23

tags in the corresponding CFR numbers that the witness24

testified about is an exhibit in the ALJ’s hearing.  And if it25
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would be helpful, we could dig that out and give you a specific1

reference to that exhibit number, which should be in the2

record.3

THE COURT:  That’s a satisfactory explanation for4

now.5

MS. DICHNER:  Yeah, I don’t -- I don’t know that I6

would agree with that.7

MR. LIKENS:  Well, we’ll take a look at it, and you8

can tell her --9

THE COURT:  Strictly a technical point.  Just I would10

need to know where to go to find F329.11

THE WITNESS:  And if I could just add.  What the12

surveyors take when they go out into the field is called a --13

it’s Appendix P.14

THE COURT:  E?15

THE WITNESS:  P.  P.  And that has -- exactly16

mandates the survey process that’s to be followed, and it has17

all of these regulations listed according to the Code of18

Federal Regulations, and then these tags are listed underneath. 19

That’s all listed in Appendix P.20

MS. ALITO:  Thank you so much.21

BY MS. ALITO:22

Q Okay.  I -- continuing with Ms. Claudio, failure to23

document treatments, same regulations as discussed before, is24

that right?25
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A Yes, I’m sorry.  I lost my place.1

Q Oh, sure.2

A What page are we on?  I see.  On Page 11?3

Q That’s right.4

A Okay.5

Q And starting with the second paragraph where you discuss6

her failure to document treatments when provided, and then7

attempting to document them more than eight hours after the8

shift.  Can you please discuss the implications and the9

regulations with respect to this incident you’re already10

testified about?11

A Well, it’s the Code of Federal Regulations that I12

mentioned earlier, F tag 329.  And that’s the unnecessary drug13

medication -- I mean the unnecessary drug tag.  And then the14

tag where she failed to document an incident when the resident15

fell and had a head injury.  This puts the resident at extreme16

risk, and that’s tag F309, which is Code of Federal Regulations17

483.25, which talks about that the resident receives the18

highest quality of care to prevent decline.  It’s kind of a --19

it’s a very comprehensive tag, and it covers a lot of different20

areas.  And this particular issue would fall into that tag21

number.22

And this is the individual who attempted to document23

all of her treatments at the end of her shift, and was24

instructed by her supervisor to stop, and she continued, and25
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was insubordinate to the supervisor.  And I really feel1

strongly about this, that someone with a personality that2

volatile could place a resident as a staff -- if I were in3

nursing administration in that facility, I would be watching4

this staff member very closely because I would identify her as5

a possible potential risk of abuse to the residents, and that’s6

one of the regulations at 226.  That you identify either staff7

or residents who create the potential for abuse.  So, I would8

question that in this particular individual.9

Now, I don’t know this individual, but I’m just10

saying to be that insubordinate of what I read to the person in11

the facility who had the overall responsibility to the12

facility, it just threw up a red flag to me.13

Q Thank you.  Let’s continue with Jillian Jacques’s errors14

at the bottom of Page 11 --15

A Yes.16

Q -- and the Federal Regulations implicated by them.17

A Um-hum.18

Q Okay.19

A This -- this regulation deals with the development of a20

care plan which didn’t happen for this -- Ms. Jacques was21

disciplined for failing to develop a care plan, and that’s22

regulation at F279, which says that every resident should have23

a care plan.  And the State regulation says that it should be24

developed immediately upon admission.  At least it should be25



Bell - Direct 165

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

started immediately upon admission.1

Q Please continue.  The documentation errors we’ve2

previously discussed would be the same for --3

A Um-hum.4

Q -- Ms. Jacques, correct?5

A Yes.6

Q Okay.  And how about the incident that led to her7

termination with regard --8

THE COURT:  Who are we talking about?9

MS. ALITO:  Jillian Jacques.10

THE COURT:  Okay.11

BY MS. ALITO:  12

Q And the incident involved her: 13

One, improperly transcribing a medication; 14

And then, two, failing to write the prescription15

order down on the MAR at all.16

A Yeah, this is a violation of 329, also a standard of17

practice issue because she didn’t follow accepted standards of18

practice and didn’t -- first of all, she did the wrong -- she19

documented the wrong order on the physician’s order sheet, and20

then she didn’t document anything at all on the medication21

administration.  She -- which creates the potential for the22

resident not to get the medication.  In this case, it was the23

wrong medication.24

Q If -- if --25



Bell - Direct 166

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A I mean there’s multiple things wrong in that whole1

scenario.2

Q By the way, if the nurse -- if you know.  If the nurse3

fails to write the order for medication down on the MAR, can it4

be caught in the 24-hour check?5

A In this case, my understanding of everything that I read,6

the only way this would have been caught on the 24-hour chart7

check would have been if a copy of the hospital transfer sheet8

were in the record.  Because the process of the 24-hour chart9

check is you check the physician’s order, and you look at the10

MAR.  In this case, it wasn’t written on the MAR.  It should11

have been picked up, but that doesn’t alleviate the error on12

the part of the nurse because a 24-hour chart check is really13

supposed to only be picking up occasional errors.  It’s not14

there so people can make mistakes and somebody else is going to15

pick up on it.16

So, in this case, it wasn’t picked up, it was only17

picked up by the pharmacy.18

Q So, if it’s not picked up, it might be a mistake on both19

people’s part.20

A Pardon me?21

Q If two people makes a mistake, it doesn’t excuse the first22

person.23

A Definitely.24

Q Right?25
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A Definitely.1

THE COURT:  When you -- I can think of better ways to2

transmit information into records, but anyway this is the way3

this was done.  You’ve got the doctor writes an order on4

something, or transmits it somehow to the nursing home.  Then5

the nursing home creates something they call a physician order6

sheet, which is not the prescription itself, it’s a facility7

generated --8

THE WITNESS:  Document.9

THE COURT:  -- document.  So, you have the potential10

for errors --11

THE WITNESS:  Yes, there is --12

THE COURT:  -- you know, each time you’re rewriting13

what the doctor wrote.14

THE WITNESS:  There is potential for error.  Usually15

-- and I don’t know the system, and this wasn’t in any16

documents that I looked at.  But usually in most facilities --17

and this was apparently a resident who came back from the18

hospital.  So, the resident comes back from the hospital with a19

transfer sheet with a list of medications.  Those medications20

are written a physician’s orders on the physician order sheet21

in the long-term care facility.22

The physician then has to come in within a certain23

number of days and sign those orders.  But he’s already signed24

them on the -- in the --25
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THE COURT:  Discharge paper.  In the discharge --1

THE WITNESS:  On the hospital transfer sheet.2

THE COURT:  -- hospital discharge.3

THE WITNESS:  That transfer sheet gets faxed or sent4

to the pharmacy in some way, and I believe -- I mean this is5

just supposition on my part from what I know in the way most6

long-term care facilities -- I believe that’s how the pharmacy7

picked it up because they saw the enteric coated aspirin on the8

transfer sheet, and that’s not what the order sheet said.9

So, the pharmacy questioned it.10

THE COURT:  Thank you.11

THE WITNESS:  But I understand what you’re saying. 12

There is an opportunity for error because you’re transcribing,13

but that’s -- that’s standard of practice.  Even in hospitals,14

that’s the way doctors’ orders are taken off.  They might --15

might be computerized now, I haven’t been in hospitals for many16

years.17

BY MS. ALITO:18

Q Following up on that question, Ms. Bell, if a nurse19

decides that instead of making -- signing for treatments or20

medications on the MAR or the TAR that she’s going to write21

them down on a little note that she puts in her pocket, and22

then going to transcribe maybe later on, does that add another23

layer of potential mistake?24

A Yes.25
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Q And does that violate a standard of care?1

A Yes.2

Q Okay.  Ms. Jacques testified that the reason why she had3

made these mistakes is because she was busy, does that excuse4

them?5

A No.6

Q Okay.  Let’s turn to Valerie Wells very briefly.  Because7

I think we’ve covered this somewhat.  The regulations that8

impact staffing9

Q -- State and Federal, right?10

A Yes, they’re State and Federal.  But like I explained, the11

Federal Regulations do not enumerate numbers or hours, or12

anything like that.  It just says that there’s enough staff to 13

provide appropriate care.  I mean I’m paraphrasing, but14

basically that’s what the regulation says.15

Whereas the State regulations in New Jersey are more16

specific, and they’re based on acuity levels per --17

THE COURT:  You use the term “acuity,” that means the18

condition --19

THE WITNESS:  Right, how serious --20

THE COURT:  The awareness --21

THE WITNESS:  How much care each resident requires.22

THE COURT:  Acuteness of --23

THE WITNESS:  Yes.24

THE COURT:  -- their need for care.25
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THE WITNESS:  Correct.1

THE COURT:  I didn’t mean to interrupt you.2

THE WITNESS:  That’s okay.3

BY MS. ALITO:4

Q Have you been advised that Somerset Valley has recently5

changed its staff model to RNs only?6

A Yes.7

Q Do you have an opinion about whether this change is good8

for patient care?9

A Well, it’s my opinion that the more educated the staff,10

the better the care.  So, RNs are more educated than LPNs.11

Q And does research suggest that the better educated the12

nurse, the better the patient outcomes?13

A Yes.  What document are you referring to?14

Q Would you turn to Exhibit D-8, please?15

A Okay.  16

MR. SANTIAGO:  Your Honor?17

THE COURT:  Yes.18

MR. SANTIAGO:  If I can just make a point.  I think19

Ms. Alito, at this point, is moving onto Ms. Bell’s rebuttal20

report.  Again, if you don’t have Ms. Martin’s report in the21

record, I mean it’s a little hard to really understand what22

she’s rebutting.23

THE COURT:  Well, the basic topic of moving to a RN24

model in this facility already is in the record here in this25
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hearing.  To that degree, I can understand testimony on direct1

of Ms. Bell.2

THE WITNESS:  I don’t -- I don’t --3

THE COURT:  You can certainly cover it in more detail4

if there’s a rebuttal.5

BY MS. ALITO:6

Q If you’d turn to Page 3 of Exhibit D-8, please.7

A Yes.8

Q And you discuss on that page the reasons why you believe9

that moving to an RN model is positive for patient care, right?10

A Correct.11

Q All right.  And could you explain those reasons briefly,12

please?13

A Well, there is a movement by the New Jersey State Nurses’14

Association to encourage more education of all nurses.  They15

have a slogan, “BSN in Ten.”  Which means that nurses should be16

-- have their BSN within ten years of graduation.  And they’re17

moving towards more -- RN will be like the entry level of18

nurse.19

So, that’s why I said it demonstrates an awareness of20

current trends and long-term planning for the future.  And then21

in Ms. Hoffman’s statement, it -- she showed that there was a22

decrease -- and the literature supports this -- that there’s a23

decrease in hospital re-admissions the higher qualified staff24

that you have.25
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Q Could you explain briefly for the Court what a readmission1

-- what the readmission rate is?2

A Well, it means how frequently residents get sent back to3

the hospital, which, in long-term care facility, you -- it’s4

very detrimental and very disorienting to the elderly to be5

moved back and forth from anywhere.  So -- and they’re very6

frail and debilitated, and so you don’t want them to be in the7

hospital unless it’s absolutely necessary.  So, you want to8

keep them in their home, the long-term care facility, as long9

as possible.  So, lower hospital readmission rates is a good10

thing.11

Q And you were advised of the change in the readmission rate12

in Somerset since moving to the --13

A Yes.14

Q And the readmission --15

A I believe it was a 50 percent decrease.16

Q Okay.  And that’s a good thing for patients, right?17

A Yes.18

THE COURT:  Readmission to the hospital --19

THE WITNESS:  Correct.20

THE COURT:  -- is what we’re talking about, right?21

BY MS. ALITO:22

Q Is it your opinion to a reasonable degree of professional23

scientific certainty that all of the nurses violated the24

standard -- generally accepted standards of nursing care?25
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A I don’t know that I could say “scientific certainty.”  But1

definitely professionally, it’s my opinion that they violated2

standards of nursing care.3

Q And similarly, it is your professional opinion to a4

reasonable degree of certainty that reinstatement of these5

individuals is not in the public interest?6

A Yes, it is.7

THE COURT:  Just a second.  The question “all these8

individuals violated standard of nursing care,” is that the9

question?10

MS. ALITO:  The first question was -- yes, standard11

of nursing care.12

THE COURT:  So, that would be three individuals.13

THE WITNESS:  The nurses.  The three --14

MS. ALITO:  The three --15

THE WITNESS:  -- LPNs.16

THE COURT:  The three LPNs.17

BY MS. ALITO:18

Q And then my second question was whether it is your19

professional opinion that reinstatement -- well, let’s do them20

individually.  That reinstatement of Sheena Claudio would not21

be in the public interest.22

A Yes, it would not be in the public interest.23

Q And you hold that opinion to a reasonable degree of24

professional certainty.25
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A Yes, I do.1

Q And it is your opinion that Shannon Napolitano violated2

standards of nursing care.3

A Correct.4

Q You hold that opinion to a reasonable degree of5

professional certainty.6

A Yes.7

Q You believe that reinstatement of Shannon Napolitano would8

not be in the public interest.9

A I believe that, yes.10

Q And you hold that opinion to a reasonable degree of11

professional certainty.12

A Yes.13

Q You believe that Jillian Jacques violated generally14

accepted standards of nursing care.15

A Yes, I do.16

Q And you hold that opinion to a reasonable degree of17

professional certainty.18

A Yes, I do.19

Q You believe that reinstatement of Ms. Jacques would not be20

in the public interest.21

A I do.22

Q And you hold that opinion to a reasonable degree of23

professional certainty.24

A I do.25
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Q You believe that Valerie Wells -- that the reinstatement1

of Valerie Wells would not be in the public interest.2

A I do believe it would not be in the public interest.3

Q And you hold that opinion to a reasonable degree of4

professional certainty.5

A Yes.6

Q All of the opinions that you’ve expressed here today, Ms.7

Bell -- you’ve expressed an opinion that requiring Somerset8

Valley to return to a more extensive use of per diems would not9

be in the public interest.10

A Yes, I have.11

Q Do you hold that opinion to a reasonable degree of12

professional certainty.13

A Yes.14

Q All of the opinions that you’ve expressed today during the15

course of your testimony, do you hold those opinions to a16

reasonable degree of professional certainty?17

A Yes.18

Q If you knew that other employees committed similar19

mistakes and violations of the standard of care, would that20

change your opinion about whether these particular nurses that21

we’ve been discussing should be reinstated?22

A No.23

MS. ALITO:  Thank you.  I have nothing further.24

THE COURT:  Would you like to take a few minutes?25
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MR. SANTIAGO:  Yeah.1

THE COURT:  Sure.  Go right ahead.2

MR. SANTIAGO:  Could we --3

THE COURT:  Whatever you want.4

MR. SANTIAGO:  -- take about 15, 20 minutes?5

THE COURT:  That’s fine.6

MR. SANTIAGO:  Okay.7

(Recess 3:48 P.M./Reconvene 4:39 P.M.)8

THE COURT:  Back in session.9

(Off-the-record colloquy/Pause)10

MR. SANTIAGO:  Your Honor, during the meantime, we’ve11

been marking exhibits.  I’m not quite sure how we’re going to12

put it in, but we’ve put a range of 14 to 48.  The range is13

going to be 14 -- Exhibit 14 -- P-14 through P-48.  I haven’t14

given it a number yet, so we could speed up the process.15

THE COURT:  That’s fine.  Thank you. 16

MR. SANTIAGO:  And this morning we had shown the17

exhibits to respondent to consult with them, and they have18

agreed that we can move -- speed ahead.  We’re going to give19

them copies of what we are intending to put in.  I’m not quite20

sure what the order will be.21

THE COURT:  That’s fine.22

MR. SANTIAGO:  Okay. 23

THE COURT:  Okay.  Thank you. 24

CROSS-EXAMINATION25
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BY MR. SANTIAGO:1

Q How are you doing, Ms. Bell?2

A I’m fine.3

Q Sorry for the wait.  Ms. Bell, have you ever worked as an4

administrator at a long-term care facility?5

A No, I already said that this morning.6

Q Okay.7

A I have not.8

Q And have you worked as a director of nursing at a long9

care (sic) facility?10

A Only to cover when the director of nursing where I worked11

was out.12

Q Okay.  And your position, if I remember correctly, was a13

staff development position -- 14

A Correct.15

Q Director of staff development?16

A And infection control, um-hum.17

Q Okay.  And you held that position for a year apiece at two18

different long-term care facilities --19

A Correct.20

Q -- is that correct?21

A Yes.22

Q Okay.  And your job as a development coordinator and23

infection control was to give education to the long care (sic)24

facility staff, is that correct, part of your duties?25
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A Yes.1

Q And the other part was to monitor infection control at the2

two different long care --3

A Long-term. 4

Q -- long care -- long-term care facilities that you worked5

at, is that correct? 6

A Yes.7

Q Can you tell us what your function as a infection control8

-- what that entailed at those facilities?9

A Gathering information about nosocomial -- a facility10

acquired infections within the facility and maintaining records11

on medical waste.12

Q And did you have any -- in that position, did you have any13

role in giving out discipline to employees?14

A Yes, actually I did.  Because in both facilities where I15

worked, I was considered nursing administration.  So, I took16

call, and there were times when I had to discipline employees.17

Q And did you have to call anyone to issue a discipline?18

A Pardon?19

Q Did you have to call anyone prior to issuing discipline?20

A Well, we would discuss, you know, with -- I would discuss21

with the director of nursing --22

Q Okay.23

A -- what the issue was.24

Q Now, if you take a look at your report, I believe it was25
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P-8.1

A My reports are all D’s.2

Q Oh, I’m sorry.  D-8, I’m sorry.  3

A Okay.4

Q Okay.  On Page 2, if you could take a look at that.  This5

is a list of documents that you reviewed for your report, is6

that correct?7

A Not D-8, on Page 2 --8

Q I’m sorry.  D-7.9

A Yes, it is.10

Q Okay.  Now the first item here is a declaration of Doreen11

Illis, do you see that?12

A Yes.13

Q Okay.  And that was dated May 6th, 2011.14

A Yes.15

Q Okay.  Did you know that Ms. Illis testified at a unfair16

labor practice hearing after May 6th, after this declaration of17

May 6th, 2011?18

A No, I did not.19

Q Okay.  Did you, at any time, find out that she testified20

at a unfair labor practice hearing?21

A Not to my knowledge.  I believe you might have asked me22

that at the deposition, but I don’t -- I can’t swear to it.23

Q And at the deposition, I believe your testimony was that24

it was the first time that day that you heard that there was a25
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unfair labor practice hearing in this case.1

A I believe so, yes.2

Q Okay.  And prior to that, no one had told you that Ms.3

Illis had testified at the unfair labor practice hearing --4

A Not --5

Q -- isn’t that correct?6

A Not to my knowledge, correct.7

Q Okay.  And if you take a look at the second piece of8

information, it says, “Declaration of Inez Konjoh.”9

A Um-hum.10

Q Dated May 6th, 2011.11

A Yes.12

Q Okay.  Did you know that Ms. Konjoh testified at the13

unfair labor practice hearing in this case?14

A No.15

Q Okay.  And when was the first time you found out that Ms.16

Konjoh testified to -- testified at the underlying17

administrative proceeding?18

A I honestly don’t remember.  I remember you asking me at19

the deposition about Doreen Illis, I’m not sure that I recall20

you asking me about Inez -- I mean --21

Q Okay.  And do you know if she -- do you know if she22

testified at the underlying --23

A I don’t know.24

Q If I told you she testified, would you credit that25
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representation?1

MS. ALITO:  Objection.  He’s asking the witness2

whether she believes him.3

THE COURT:  Well, you can tell her now.4

MR. SANTIAGO:  Okay.5

BY MR. SANTIAGO6

Q Ms. Konjoh testified at the unfair labor practice, did you7

know that?8

A No.9

Q Okay.  The third declaration of Jason Hutchins dated July10

8th, 2011, do you see that?11

A Yes, I see it.12

Q Okay.  Did you know that Mr. Hutchins testified at the13

unfair labor practice hearing?14

A No.15

Q Okay.  Did you know that Mr. Hutchins actually testified16

in the unfair labor practice hearing prior to July 8th, 2011?17

A No.18

Q Okay.  Had anyone ever told you that he testified at the19

unfair labor practice --20

A Not to my recollection.21

Q Okay.  So, you’re not -- you’re not clear as to what Ms.22

Illis, Ms. Konjoh, or Mr. Hutchins may have testified to at the23

unfair labor practice hearing, which is different than their24

declaration, isn’t that correct?25
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A I don’t know if it’s different or not.1

Q Okay.2

A I have no knowledge of what they testified to.3

Q Now if you’d take a look at the -- it says, “Transcripts4

of depositions of Jillian, Valerie, Sheena Claudio, and5

Shannon,” I’m going to take those together.6

A Okay.7

Q Okay.  They were depositions taken from a stretch of8

period starting April 26th through what looks like May 23rd, is9

that correct?10

A Yes.11

Q Okay.  Do you know -- did you know prior to this whether12

or not any of those individuals testified at the underlying13

administrative proceeding?14

THE COURT:  Is your question --15

MR. SANTIAGO:  Did she know.16

THE COURT:  -- do you now know?17

MR. SANTIAGO:  Yeah.18

BY MR. SANTIAGO:19

Q Do you now know?20

THE COURT:  Whether they ever testified --21

THE WITNESS:  I don’t --22

THE COURT:  -- at the ALJ hearing, is that your23

question?24

Q At the ALJ hearing.25
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A I don’t recall discussing it with anyone.1

Q Okay.  Now, did you come to know that they testified at2

the underlying Administrative Law hearing?3

A I don’t recall discussing -- I -- like I said, I remember4

at the deposition you talking about Doreen Illis.  I don’t5

remember about these others if you said it.  I don’t have total6

recall of what we discussed at the deposition. 7

Q Okay.  Now -- that’s not -- that’s not my question.  My8

question is whether or not you came to know whether or not9

these individuals --10

A I have no knowledge of that. 11

Q -- testified at the Administrative -- okay.  So, you’re12

not sure -- or you’re not -- you wouldn’t be able to say13

whether or not you were given all of the testimony, or whether14

the testimony that you were given in the deposition was the15

complete record on which to give your expert opinion?16

MS. ALITO:  Objection to the form of that question.17

THE COURT:  It’s all right.  18

A What I’m sure of is that these are the documents that I19

reviewed, and these are the documents that I base my20

conclusions on.21

Q And if I were to tell you that the information that you22

were provided was incomplete, would you want to see the23

testimony of these individuals at the underlying Administrative24

Law record?25
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MS. ALITO:  Objection, Your Honor.1

Q Would that -- would that impact your opinion?2

MS. ALITO:  Objection to the question as the3

characterization of the information that the witness was given4

as incomplete in any sense.5

THE COURT:  I’ll permit the question.6

THE WITNESS:  Could you repeat the question?7

MR. SANTIAGO:  Yeah.8

BY MR. SANTIAGO:9

Q The question is you were provided certain information. 10

However, the information you were provided excluded the11

testimony that these individuals gave at the underlying12

administrative proceeding.  Would you have wanted to see that13

in regards to forming your expert opinion as to whether or not14

they should have been disciplined or whether or not there was -15

- they violated nursing standards?16

MS. ALITO:  Objection to the characterization of the17

unfair labor practice hearing as the underlying proceeding. 18

And objection to asking this witness whether she needed to see19

testimony in the -- before the ALJ in order to form her opinion20

when she doesn’t know it’s already been established what was21

testified to there.22

THE COURT:  I suppose it calls for speculation.  I23

won’t permit it in as broad a form as you have.24

MR. SANTIAGO:  Okay. 25
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BY MR. SANTIAGO:1

Q Ms. Bell, if there was -- if you knew that the information2

at the underlying Administrative Law -- or the administrative3

proceeding --4

THE COURT:  Can you just call it the ALJ hearing?5

MR. SANTIAGO:  ALJ.  I’m sorry.6

BY MR. SANTIAGO: 7

Q -- the ALJ was different than the information that was8

given to you, would you wanted to know what?9

A I felt like I had enough information to make the decisions10

I made based on my -- and that I put in my report.11

Q Okay.  Ms. Bell, if you take a look at the next -- the New12

Jersey Department of Health and Senior Services Center for the13

survey in December --14

A Yes.15

Q -- of 2009.16

A Um-hum.17

Q Okay.  Were you provided this survey for 2010?18

A No.19

Q Okay.  Were you -- were you shown the survey for 2010?20

A Not to my recollection, no.21

Q Now, you were shown the survey at the deposition, isn’t22

that correct?23

THE COURT:  Which one?24

MR. SANTIAGO:  The 2010.25
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A The 2010, I don’t remember that.1

Q The survey for the -- the survey that was dated January2

15th, 2011, which was for the year 2010, do you recall that?3

A I remember discussing -- I remember discussing the4

deficiencies; I don’t remember seeing the report.5

Q Okay.6

A But I mean I may have, I just don’t remember.7

Q Okay.  Do you remember that that report had about 198

Federal deficiencies, and an additional six State deficiencies,9

do you recall that?10

A I do.  Now that you say it, I remember seeing the -- I11

remember.  I don’t remember if there were 19 deficiencies, as I12

recall -- I don’t want to -- I don’t want to speculate to the13

number because I don’t remember the number but I do now14

remember seeing the papers.15

Q Okay.  And you -- at --16

THE COURT:  This would be the 2010 --17

MR. SANTIAGO:  ‘01.18

THE WITNESS:  ‘10 report.19

BY MR. SANTIAGO:20

Q And do you recall that you were -- you were shocked that? 21

You said, “I had never seen the 2010 State survey.”22

A I don’t recall being shocked, but I had never seen it.23

Q And do you recall that you said in your deposition that 1924

deficiencies -- you know, when the facility only got four25
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deficiencies in 2009 -- was a significant increase?1

A Well, it’s more in number.2

Q Okay.  And there are also -- if I recall correctly, there3

were three, what you term “F tags.”  The severity tags --4

A You mean the scope and severity was F?5

Q Yes.6

A I don’t remember.  Without seeing the report, I don’t7

remember.8

Q Do you remember discussing that at your deposition?9

A I remember discussing scope and severity.10

Q Yes.  11

THE COURT:  Are there gradations of scope and12

severity --13

THE WITNESS:  Yes.14

THE COURT:  -- in the survey report?15

THE WITNESS:  Yes, they start at A and go up to --16

MR. SANTIAGO:  I.17

THE WITNESS:  -- I.18

THE COURT:  Those range A to I with I being most19

severe.20

THE WITNESS:  Correct. 21

BY MR. SANTIAGO:22

Q Ms. Bell, on Page 2 of your report, you make a claim that23

the 2009 -- December, 2009 survey nearly caused the demise of24

the business for Somerset Valley.   Can you tell us how you25
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came to that conclusion?1

A I believe I discussed this in my deposition.  Because they2

had two G’s, and G’s -- G level deficiencies warrant fines. 3

There’s lots of ramifications when you have G level4

deficiencies because it indicates actual harm to residents.  If5

there would be a repeat survey with more G’s, they would have6

no opportunity to correct deficiencies.  Those are serious7

significant deficiencies.8

A lot of insurance companies refuse to renew the9

insurance policies in facilities until that G level deficiency10

is corrected.  So, there’s multiple ramifications when there’s11

a G level deficiency.12

Q And Ms. Bell --13

THE COURT:  A G level deficiency?14

THE WITNESS:  Yes.15

BY MR. SANTIAGO:16

Q Isn’t it correct that the fine that you’re speaking about17

only amount -- or amounted to a proposed fine of $5,400?18

A I don’t remember what the fine was.19

Q If you take a look at your report on Page 8 --20

A Are you talking about D-7?21

Q Page -- yes, D-7, Page 8, second paragraph -- third22

paragraph.23

A Okay.24

Q Last sentence.25
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A Okay.1

Q Do you see that?2

A Yes, I do see that.3

Q And so the fine -- are you saying that the -- that4

Somerset Valley’s business was going to be -- was in -- I think5

your words were, “Nearly caused the demise because they were6

being fined $5,400.”7

A No, I -- that’s not the only reason, as I said --8

Q I’m just asking you is that part of the reasoning?9

A That’s part of the reasoning.10

Q Okay.  And do you know if they were fined --11

A I don’t.12

Q -- actually fined 5,400?13

A I don’t know.14

Q In fact, you don’t know whether or not they even paid15

$5,400 in fines, do you?16

A No, I don’t know that.17

Q Okay.  So, that -- as you stated it there, that’s18

incorrect, isn’t it?19

A No, I don’t believe so.  I said, “Nearly caused.”  I20

didn’t say that it did.  The potential is there.21

Q Okay.  Do you know whether or not Somerset Valley paid any22

fines?23

A I have no idea.24

Q Okay.  So, you state --25
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THE COURT:  What page were we on?1

MR. SANTIAGO:  Page 8.2

THE WITNESS:  Page 8.3

THE COURT:  Thank you.  Go ahead.4

BY MR. SANTIAGO:5

Q So, you stating that they were assessed the 5,400 is6

incorrect because they -- you don’t know whether or not they7

paid the four -- 5,000 -- 8

A Well, they were assessed.  I don’t know -- they always9

have the right to appeal.  The recommendation is made by the10

State to CMS.  I don’t know the final outcome.11

Q Okay.12

A I got this from the initial notice letter, which states13

the fine.14

Q So, you didn’t -- did you investigate as to whether or not15

they were fined?16

A No, I didn’t investigate.17

Q Did you ask, beyond just looking at the letter, whether or18

not they were assessed a $5,400 fine?19

A No, I didn’t.20

Q Okay.  However, you cite that as a reason in your report,21

isn’t that correct?22

A I --23

MS. ALITO:  Object to that question.  It’s a24

mischaracterization of the report.  The report says, quote,25
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“The letter stated that a fine of $5,400 could be assessed1

against the Somerset Valley Center based on 27 days of2

noncompliance,” et cetera.3

THE COURT:  Can you rephrase the question?4

MR. SANTIAGO  Yes. 5

BY MR. SANTIAGO:6

Q You -- in your report, there’s a section on the Department7

of Health and Senior Service survey in 2009 -- 8

A Would you tell me what page you’re talking about?9

Q It starts on Page 7 and to Page 8, do you see that?10

A Yes.11

Q Okay.  And in that, you make -- factually, you put down12

that they could have been assessed a $5,400 fine, isn’t that13

correct?14

A On Page 7?15

Q Page 8.16

A Oh, okay.  Yes.17

Q Okay.  But you don’t know whether or not they were18

assessed that, do you?19

A No, I don’t.20

Q Okay.  But that was part of what you said you used as part21

of your analysis or conclusion that it could have nearly led to22

the demise of Somerset Valley.23

THE COURT:  Counsel, that question has been asked and24

answered.25
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MR. SANTIAGO:  Okay.1

THE COURT:  And you got your answer.2

MR. SANTIAGO  Okay.3

BY MR. SANTIAGO:4

Q Now, Ms. Bell, do you know that if I were to --5

hypothetically.  If a director of nursing discovers that a6

patient is being given or is told that a patient is being given7

mismedication, what do you believe that director of nursing’s8

responsibility is?9

THE COURT:  If a director of nursing is informed that10

a patient is being given what?11

Q Medication that that the person is not supposed to12

receive, what do you think that person’s duties and13

responsibilities should be?14

A Investigate the issue.15

Q Okay.  And would part of that duty also be to look at --16

when you say “investigate,” where would they go to --17

A Well, I don’t -- this is all supposition, so I don’t know18

how the director of -- did somebody tell her this?  How did she19

find this out?  You know, I don’t know.  But if -- as a nurse,20

you hear somebody’s getting the wrong medication, you would21

investigate, you would go and look at the physician’s order22

first, I would think.23

Q Okay.  And if the patient complained that they were24

getting the wrong medication, and the director of nursing25
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didn’t do anything about it, would that be a -- would that be1

violation of nursing standards?2

A Yes, I think the -- the person should look into it.  Like3

I said, there should be an investigation.4

Q And --5

A You shouldn’t just ignore the complaint.6

Q And if the director of nursing did not do anything about7

it, what would you -- in your opinion, do you believe that’s a8

deficiency?9

A I just said it would be a violation of standard if she10

didn’t begin an investigation to find out if it was true or11

not.12

Q And if the director of nursing told a patient to hold13

medication, to deliberately hold medication when a nurse14

provided the medication, do you believe that’s a violation of15

nursing standards?16

A What do you mean “hold the medication”?17

Q If the director of nursing approached a patient and told18

the patient if a nurse gives you this medication, do not take19

it, hold it.20

A For what reason?21

Q To set the nurse up.22

MS. ALITO:  Objection.23

Q Do you believe that that’s a --24

THE COURT:  Well, she -- he has to explain his25
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question, which he is.  You can proceed, sir.1

BY MR. SANTIAGO:2

Q To set the nurse up.  Would that be a violation of nursing3

practice?4

A If a resident receives a medication, the standard of5

practice is for the resident to take the medication.  So, I6

can’t understand why somebody would not take the medication. 7

Now, if it was an unprescribed medication, like I said, there8

should be an investigation to find out.9

Q Okay.  Ms. Bell, let me try to break it down a little bit10

more clearly.  If the DON was told by a patient that she was11

receiving wrong medication, and then the DON told that patient12

to hold the medication in order to set up, what -- is that a13

violation of nursing practice?14

A I believe I just said that.15

Q Okay.16

A Yes.17

Q Okay.  In the underlying case -- the ALJ case, okay --18

THE COURT:  I’m calling it the ALJ hearing.19

Q -- the -- the DON on -- agreed, starting on Page 2146 --20

MS. ALITO:  Could you give me a minute to find that21

reference in the record?22

MR. SANTIAGO:  Yes.  And I’ll read the question, and23

I’ll read the answer.24

MS. ALITO:  One second before you read from the25
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record.  It’s page what?1

MR. SANTIAGO:  2146.2

THE COURT:  Let us know when you’re ready, Counsel.3

THE WITNESS:  What record are we talking about?4

MR. SANTIAGO:  The underlying ALJ record.5

THE WITNESS:  Okay.6

(Pause)7

MR. SANTIAGO:  I’ll just -- in order to -- just to8

facilitate the -- I’ll do this at a later point.9

BY MR. SANTIAGO:10

Q Ms. Bell --11

THE COURT:  Are you ready, Ms. Alito?12

MS. ALITO:  I am.13

THE COURT:  Then do it now, sir.14

MR. SANTIAGO:  Okay.15

BY MR. SANTIAGO:16

Q It says:17

“Q Ms. Konjoh, could you just describe for us what the18

situation was that gave rise to the issuance of this19

discipline.”20

And they’re talking about the zinc discipline.21

“A Well, on the day before the 17th, which was, I22

believe, the 16th, I got a call from the social worker who23

wanted me to come into her office and meet with a patient. 24

I met with the patient and patient explained to me at the25
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time that she was complaining that a nurse that she had1

that day -- she had a couple of complaints.  The nurse did2

not insert her catheter, and that the nurse did not give3

her her pink pill.  And that the only nurse who was4

actually giving her her pink pill was Ms. Napolitano.  The5

patient made the complaint.  I wrote down the patient’s6

complaint on a grievance, and then I went to research the7

complaint and give the patient the result.8

“Q Do you know what the pink pill was?9

“A It was a capsule of zinc.”10

MS. ALITO:  There’s -- Counsel, you left out a11

sentence.12

BY MR. SANTIAGO:13

Q “A And at that time, discovered that the patient was 14

not on any pink pill.15

“Q Do you know what the pink pill was?16

“A It was a capsule of zinc.”17

Now, if you had known if a DON had a complaint before18

her that a patient was being given a pill that she shouldn’t19

have been on, I believe you testified that she should have made20

an investigation.21

A Yes.22

Q Okay.  And if she didn’t make an investigation, and23

allowed the nurse to make the error --24

A It’s my understanding that the nurse had already made the25
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error prior to that because the resident said she’s the only1

one giving me the pill, and it wasn’t ordered.2

Q Okay.3

A I mean when the investigation was done, it was determined4

that there was no order for the pill.5

Q And --6

A So, the error had already been made.7

Q And if I told you that the error was also made by other8

nurses --9

A Then they should have been disciplined also.10

Q Okay.  And if they weren’t disciplined for that same11

error?12

A That doesn’t mean that because they weren’t disciplined13

that the ones that were disciplined shouldn’t have been.14

Q My question is whether or not -- if one nurse was15

disciplined for the action, and the others who did the same16

thing were not, do you think that’s unfair?17

MS. ALITO:  Objection.  He’s asking her as a matter18

of what that it’s unfair?19

THE COURT:  Yes, that doesn’t state a standard 20

that --21

BY MR. SANTIAGO:22

Q Do you think that --23

THE COURT:  -- this person is here to testify to.24

Q -- would be discriminatory?25
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THE COURT:  Don’t speak over anyone.1

MR. SANTIAGO:  I’m sorry.2

THE COURT:  Especially not here.3

MR. SANTIAGO:  I’m sorry, Your Honor.4

THE COURT:  You can rephrase.5

MR. SANTIAGO:  Okay.6

BY MR. SANTIAGO:7

Q Do you believe that would be an indicator of8

discrimination against --9

MS. ALITO:  Objection.10

Q -- one particular person?11

MS. ALITO:  Objection.12

THE COURT:  This is beyond her expertise.  You may13

rephrase if you’d like.14

BY MR. SANTIAGO:15

Q Now if I were to tell you that the DON told -- can you16

tell me what a unit manager is?17

A Most facilities, a unit -- the description of a unit18

manager is a person who has 24-hour accountability for the19

unit.  The staff that staff that unit report to the unit20

manager.21

Q And that person would be the person right underneath the 22

-- in terms of the nursing department would be the person right23

underneath the director of nursing, is that correct?24

A And assistant director --25
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Q Yeah.1

A -- if there is an assistant director.2

Q Okay.  And if the director of nursing told that particular3

person that she was going to set up a nurse, would that have4

been something that you wanted to know in your expert --5

MS. ALITO:  Objection.6

Q -- opinion?7

MS. ALITO:  Mischaracterization of the record.  There8

was no testimony of that.9

MR. SANTIAGO:  Page 953.10

THE COURT:  Let us know when you’re ready, Ms. Alito.11

MS. ALITO:  Yes. 12

(Pause)13

MS. ALITO:  Yes, I have that page.  Thank you.14

THE COURT:  How about your objection now?  That you15

look at that testimony.16

(Pause)17

MR. SANTIAGO:  I’m sorry, it’s 963.  I’m sorry.18

THE COURT:  Okay.  19

(Pause)20

MS. ALITO:  Can you tell me the line?  I -- because21

I --22

MR. SANTIAGO:  It’s Line 17.23

MS. ALITO:  On?24

MR. SANTIAGO:  Starting Line 17 on 963.25
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MS. ALITO:  Because we’re not seeing the reference to1

set up, and I don’t want to --2

MR. SANTIAGO:  Okay.  I’ll read it.3

THE COURT:  Why don’t you -- counsel, you may have4

the opportunity to consult with your adversary there.  Show5

them what you’re looking at.6

(Pause)7

MR. SANTIAGO:  If I can read it, Your Honor.8

THE COURT:  I think I should read it.  Let me see it,9

please.10

Come to the side, Counsel.11

MR. SANTIAGO:  It extends from 963 to 964.12

(Sidebar conference commences at 5:14 P.M./Concludes 5:16 P.M.,13

transcribed under separate cover)14

THE COURT:  Well, it certainly covers the topic, so15

I’m going to permit this to be read, and then we’ll hear what16

the question is.17

You can have these papers back.18

MS. ALITO:  Thank you, Judge.  My objection was to19

the question that represented the record as a testimony being20

that Ms. Konjoh said that she was going to set up this nurse.21

THE COURT:  Okay.22

MS. ALITO:  And that testimony does not appear in23

this record.24

THE COURT:  That’s not the question that is pending25
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right now.  There’s no question pending except let’s listen to1

this testimony.2

BY MR. SANTIAGO:3

Q It says:4

“Q Do you recall when Shannon Napolitano was5

discharged” --6

THE COURT:  Who’s testifying?7

MR. SANTIAGO:  Jackie Southgate, the Unit Manager.8

THE COURT:  Southgate is --9

MR. SANTIAGO:  S-O-U-T-H-G-A-T-E.10

THE COURT:  And her position there at the time is?11

MR. SANTIAGO:  Unit Manager.12

THE COURT:  Unit Manager.13

MR. SANTIAGO:  Yeah.14

THE COURT:  Okay.  All right.  She’s testifying.15

MR. SANTIAGO:  Yes.16

BY MR. SANTIAGO: 17

Q “Q Do you recall when Shannon Napolitano was discharged?18

“A Yes.19

“Q And how do you recall that she was discharged?20

“A I recall speaking to Inez about it the day before it21

happened, and then the day it happened.22

“Q Okay.  Can you tell us what you recall of your23

discussion with Inez the day before Shannon was24

disciplined?25
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“A Yes.  I recall Inez telling me that a particular1

patient had approached her asking why none of the other2

nurses were giving her the zinc capsule.  And so Inez3

investigated and discovered that the zinc was -- has been4

-- the order had been discontinued the previous month. 5

So, she told me that she had told the resident -- this6

resident if she received the medication the next day to7

let her know, not to swallow it, but to let her know so8

she could see it.9

“Q And what, if anything, did you -- what was your10

reaction?11

“A I didn’t say much.  I didn’t know what to say12

honestly.  I didn’t say anything.13

“Q What’s the policy for handling discontinued14

medication?15

“A The medication is supposed to be removed from the16

medication cart when the order is discontinued.17

“Q And why didn’t you remove the medication from the18

cart?19

“A Because I felt that I would be disciplined if I20

removed it at that point.”21

If you had known that the Director of Nursing knew22

about the medication and did not remove it from the cart, do23

you believe that would have changed your opinion?24

A No.  I know for sure it wouldn’t have changed my opinion.25
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Q So, that a director of nursing did not prevent a patient1

from taking a pill that she would not -- she was not supposed2

to be given --3

A My test --4

Q -- are you saying that that was appropriate?5

A That was not the question.6

Q Okay.7

A The question was would it have changed my opinion and what8

I put in my report.9

Q Okay.  10

A And it would not have changed my opinion and what I put in11

my report because this nurse made a medication error.12

Q And if the Director of Nursing could have prevented the13

medication error --14

A The medication error had already occurred.  She had given15

it to her two days before that.  That’s -- the resident said16

it.  She said Sheena is the only person giving me the pink17

pill.18

Q Okay.19

A So, the medication error had already occurred.20

Q So, are you saying that a director of nursing who did not21

prevent --22

A I didn’t --23

Q -- a patient --24

A My report --25



Bell - Cross 204

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q -- from giving --1

THE COURT:  Don’t interrupt.2

A -- does not address --3

THE COURT:  Excuse me, ma’am.4

THE WITNESS:  Oh, I’m sorry.5

THE COURT:  We’re in court.  So, you hear the whole6

question.7

THE WITNESS:  Okay.8

THE COURT:  And then you -- listen to the question,9

and then you answer the question.10

BY MR. SANTIAGO:11

Q Are you saying that a director of nursing who did not12

prevent a pill from being given the next day to a patient is13

appropriate nursing standards?14

A No, it is not.15

Q Okay.  Now if I were to tell you that Ms. Konjoh testified16

that she didn’t even know that the pill was zinc oxide, and17

that a pill could have been more potent, and she -- at that18

time, and she didn’t do anything to prevent it, do you think19

that is -- was appropriate for the Director of Nursing?20

A No, it was definitely not appropriate.21

Q And if the Director of Nursing, as you heard, told the22

patient to hold the pill, and not to swallow it when given the23

pill --24

A That also --25
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Q -- would that be against nursing standards?1

A Yes.2

Q And if I were to tell you that Shannon Napolitano3

testified that she waited to see at the bedside of the patient4

to see that the patient took all her pills, and waited five5

minutes, assuming that the patient took the pill --6

A Well, how could she assume that?7

Q Well, she was standing there five minutes, she saw her8

take the pills.9

A The resident put the pills in her mouth?10

Q Yes.11

A As I said --12

Q And didn’t swallow one, do you believe that she should13

have been disciplined for leaving a pill by the bedside?14

THE COURT:  Is that a different question?15

MR. SANTIAGO:  Yes.16

THE COURT:  Okay.  I think you have to introduce a17

new topic.18

MR. SANTIAGO:  Okay.19

BY MR. SANTIAGO:20

Q Now let me explain.  Ms. Napolitano testified that she21

waited five minutes at the patient’s bedside and saw the22

patient take all her pills --23

MS. ALITO:  May we have --24

THE COURT:  On this particular occasion?25
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MR. SANTIAGO:  Yes, on this particular day.1

MS. ALITO:  May we have a record reference for this2

testimony?3

THE COURT:  Yes, you’ll have to.4

(Pause)5

MR. SANTIAGO:  It starts at 359.6

THE COURT:  Let us know when you get to that point,7

Counsel.8

MS. ALITO:  I’m ready.  Thank you.9

MR. SANTIAGO:  And it’s actually on -- it starts on10

359, but I’ll go to 360, Line 20.11

THE COURT:  You may read it.12

BY MR. SANTIAGO:13

Q “Q When you gave Patient 15W her bills, did you observe14

her take her pills?15

“A Yes.16

“Q How long did you stay to observe her take her pills?17

“A I was in the room probably five minutes.18

“THE COURT:  And when you” --19

And this is Judge Davis:20

“THE COURT:  When you testified that she took her 21

pills” --22

I”m sorry -- 361 --23

MS. ALITO:  I’m sorry.  I’m not seeing that on this24

page.  Maybe it’s -- maybe it’s --25
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(Attorneys engaged in off-the-record colloquy)1

MR. SANTIAGO:  If I can just talk from here, Your2

Honor.3

BY MR. SANTIAGO:4

Q It continues on 361 and says, the judge asked:5

“THE COURT:  When you testified that she took her pills,6

what does that mean?”7

The witness said:8

“THE WITNESS:  She -- well, this particular patient put9

the pills in her hand, and then she put them in her mouth,10

and I had to watch her swallow it, and then I left.11

“THE COURT:  And why did you wait and observe her to take12

her medication?13

“THE WITNESS:  Well, she took them right away, but you’re14

supposed to.15

“THE COURT:  And did you ever find out what happened to16

the pill -- what the pink pill was?17

“THE WITNESS:  It was zinc oxide.”18

If a nurse waited and observed a patient take her19

pills, but the patient followed instructions of the DON to hold20

it, do you believe that it was justified to give that nurse a21

discipline for leaving medication at her bedside?22

A If the nurse thought that she swallowed the pills, but I’m23

not clear how the pill was found at the bedside if she put it24

in her mouth and swallowed it.25
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Q If she was told to hold the pill, maybe perhaps she put it1

in and she held the pill somehow.2

A I -- you know, I have no knowledge of that.3

Q Okay.  4

A The knowledge I have that I based my conclusions on were5

that the pill was found at the bedside.6

Q So, now that you know that the nurse waited five minutes7

to observe the patient taking the pill, should she have been8

disciplined for that?9

A She still made a med error for the unprescribed10

medication.11

Q That’s not my question.  My question is should she have12

gotten the discipline for leaving the medication at the13

bedside?14

A Probably not.15

Q Okay.  Now an oxygen saturation level of zero is an16

obvious mistake, isn’t that correct?17

A Yes.18

Q And --19

THE COURT:  Well, unless the person is near death,20

right?21

THE WITNESS:  Yes.22

BY MR. SANTIAGO:23

Q Or dead.24

A Dead.25
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Q And someone could pick out that that was a clear mistake,1

isn’t that correct?2

A If they’re --3

THE COURT:  Do you mean obvious mistake?4

MR. SANTIAGO:  On obvious mistake.5

BY MR. SANTIAGO:6

Q Isn’t that correct?7

A If the resident was alive at the time that someone found8

that out.9

Q Yes.  And isn’t it true that nurses chart or review their10

charts at the end of the shift?11

A Not to my knowledge, no.  Every -- there’s 60 residents on12

a unit generally.  I don’t see how you could review every13

nursing note that you wrote in the course of eight hours.14

Q Don’t you normally -- don’t nurses review to make sure15

that their records are complete at the end of the shift?16

A No, to --17

Q In your -- in your --18

A In my practice, you review, you know, the minute you write19

so that you’re sure that what you wrote is what you meant to20

write.21

Q If I told you that the Vice President of Clinical Services22

of Care One, Ms. Jackie Ingram, testified that it is normal for23

nurses to review their records at the end of their shift --24

A Well, that’s her opinion.25
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Q Okay.  And that this is what happens at nursing homes, is1

that what --2

A Like I said, that’s her opinion.3

Q Okay.  And, in fact, when Ms. Napolitano was given the4

discipline, it was noon.  Her shift didn’t end until 3 o’clock,5

did you know that?6

A I don’t recall knowing that, but it doesn’t change my7

opinion.8

Q Okay.  So, if she had an opportunity to correct that error9

-- obvious error when she reviewed her notes, as Ms. Ingram10

testified, that she would have the opportunity to review her11

note and catch her error, do you believe that she should have12

been disciplined?13

A I don’t know why she would have had to have that14

opportunity.  Like I said, my understanding, my practice is to15

document and read it over before I go on to my next task. 16

That’s my -- the way I was taught nursing.  That you don’t17

leave what you documented until you’re sure it says what you18

wanted it to say.19

Q And, Ms. Bell, I --20

A So, there should be no reason to go back eight hours later21

to correct what you -- the mistakes you made.22

Q This wasn’t eight hours.  We’re talking about two totally23

different people.  24

A No, but I’m --25
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Q That was Ms. Claudio, this is --1

A Well, you said at the end of the shift, most shifts are2

eight hours.3

Q Well, it was -- it was 12 o’clock when she got called 4

in --5

A Okay.6

Q -- her end of the shift was 3 o’clock.7

A Okay.8

Q Okay.  Nurses normally, according to Ms. Ingram, review9

their charts at the end of the shift to make sure for10

completeness sakes, and Ms. Napolitano testified that she --11

that was her practice, and she would have caught this mistake12

because it was obvious.13

THE COURT:  Are we talking about Napolitano?14

MR. SANTIAGO:  Yes.15

THE COURT:  Okay.16

BY MR. SANTIAGO:17

Q Do you believe, based on that, not being given the18

opportunity to review her charts as normal, that she should19

have been disciplined?20

A I stand by my opinion, that that’s not normal.21

Q Okay.  So, your opinion that it’s not normal goes against22

Care One -- Care One’s Vice President of Clinical Services.23

A I guess so.24

Q Okay.25
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A That’s what you said was her opinion.1

THE COURT:  Let me see you at the side, please.2

(Sidebar conference commences at 5:31 P.M./Concludes 5:32 P.M.,3

transcribed under separate cover)4

THE COURT:  Ms. Bell, we’ll pick up with you when5

everybody’s schedule next permits.  But we’re going to recess6

now.7

MULTIPLE SPEAKERS:  Thank you. 8

(Whereupon, at 5:32 P.M., the hearing was adjourned.)9

10
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TRENTON, NEW JERSEY  FRIDAY, DECEMBER 2, 2011  9:24 A.M.1

(Call to order of the Court)2

THE COURT:  Are we ready to proceed?3

MS. ALITO:  We are, Judge.  Thank you.4

THE COURT:  Sure.  You may call your next witness.5

MS. ALITO:  William Isele.6

COURTROOM DEPUTY:  Raise your right hand.7

WILLIAM ISELE, DEFENDANT’S WITNESS, SWORN8

COURTROOM DEPUTY:  Please state and spell your full9

name for the record.10

THE WITNESS:  My name William Paul Isele, spelled I-11

S-E-L-E.12

DIRECT EXAMINATION13

BY MS. ALITO:14

Q Good morning, Mr. Isele.15

A Good morning, Ms. Alito.16

Q What is your profession?17

A I’m an attorney.18

Q And what is your area of concentration?19

A Healthcare and elder law.20

Q Okay.  And where do you -- where are you presently21

employed?22

A I’m employed by Archer, that’s A-R-C-H-E-R, and Greiner,23

G-R-E-I-N-E-R, PC.24

Q Before coming to Archer and Greiner, where did you work?25
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A I was the State Ombudsman for the Institutionalized1

Elderly.2

Q What positions did you hold there?3

A In -- from June of 1998 to October of 1999, I was general4

counsel to the Office of the Ombudsman.  And then in 19 -- in5

October of 1999, the ombudsman resigned.  Governor Whitman6

named me as the Acting Ombudsman pending advice and consent of7

the Senate, and eventually I was the Ombudsman.8

Q And can you tell us briefly what the ombudsman does, and9

perhaps start with what caused the creation of that office.10

A Well, that’s kind of interesting actually because New11

Jersey legislators and the Congress of the United States, at12

approximately the same time, were looking at the same issues13

and the same problems.14

Since the late 1960's, well into the ‘70's, there was15

a congressional committee referred to as the Pepper Commission,16

after Senator Claude Pepper, who was its Chair.  That was17

looking into issues of elder abuse and elder neglect throughout18

the United States.  I, myself, refer to those as the bad old19

days.  People in nursing homes were routinely restrained20

physically and chemically for the convenience of staffs.  There21

was a great deal of abuse occurring throughout the country, and22

the Pepper Commission was looking for ways to deal with that23

issue and address what Senator Pepper called a, quote,24

“national disgrace,” unquote.25
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And at the same time, the Legislature of the State of1

New Jersey was looking at the same issues.  In 1978, a State2

Senator by the name of Jack Fay, F-A-Y, introduced legislation3

to create the New Jersey Office of the Ombudsman for the4

Institutionalized Elderly.  That legislation passed, and5

Senator Fay resigned his seat in the Senate and was the first6

State Ombudsman.7

Approximately a year later, the Federal Older8

Americans Act was amended in 1978 to require that each state9

and territory create a long-term care ombudsman program, and10

the legislation outlined in general terms what that program11

should address, and left it to the states to implement those12

provisions.13

And today there are 53 ombudsmen, the 50 states, the14

District of Columbia, and the territories of Puerto Rico and15

Guam each have an ombudsman.16

Q During the period of time that you served as the17

ombudsman, what was your job responsibilities?18

A The statute says that the ombudsman is the administrator19

and chief executive officer of the Office of the Ombudsman. 20

And the Office is given threefold responsibilities:21

First of all, to receive, investigate, and resolve22

complaints of abuse, neglect, and exploitation of people 6023

years of age and older who reside in long-term care facilities;24

Secondly, to secure, preserve, promote the health,25
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safety, and welfare and the civil and human rights of those1

individuals 60 years of age and older.2

THE COURT:  What was the verb there?3

THE WITNESS:  The verb, Judge?4

THE COURT:  Yes.5

THE WITNESS:  To secure, preserve, and promote the6

health, safety, and welfare.7

A And then thirdly, the Office was charged with promoting,8

advocating, and insuring the adequacy of care received and the9

quality of life experienced by elderly residents of long-term10

care facilities in the State.11

THE COURT:  Would you repeat that?12

THE WITNESS:  Yes, ma’am.13

THE COURT:  Just the third one.14

THE WITNESS:  Okay.  To promote, advocate, and insure15

the adequacy of care received and the quality of life16

experienced by elderly patients residing in long-term care17

facilities in the State.18

MR. SANTIAGO:  Your Honor, if I can just -- it looks19

like Mr. Isele is reading off of something.  I’m not quite sure20

if he’s reading off of --21

THE WITNESS:  I --22

THE COURT:  Would you like to inquire?  Ms. Alito,23

would you inquire?24

BY MS. ALITO:25
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Q Mr. Isele, are you referring to a document to assist with1

your testimony?2

A I copied pages of the statute to bring with me so that I3

could get the words accurate.4

Q Okay.5

THE COURT:  What’s the citation to the statute, sir,6

that you have there?7

THE WITNESS:  New Jersey Statutes annotated 52:27G-18

and G-6.9

MS. ALITO:  Just so our record’s clear, I’m going to10

put a sticker on it for identification.11

THE COURT:  And if the witness refers to anything12

else in a folder at his desk, he should identify it when he has13

occasion to use it.14

MS. ALITO:  Yes.  We’ll mark this just for15

identification as Defendant’s Exhibit 13.16

BY MS. ALITO:17

Q Mr. Isele, whose interests were you protecting or18

representing as the ombudsman?19

A The public’s interest.20

Q Could you tell us your -- 21

MS. ALITO:  I’m going to show the witness an exhibit22

that’s been marked as Defendant’s Exhibit 12, which is an23

updated copy of his résumé.  24

THE COURT:  Is that the same as the one in the binder25
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you gave me?1

MS. ALITO:  It is not.  It is not, Judge.2

THE COURT:  Okay.  So, we’ll substitute that.  You’re3

offering it in evidence?4

MS. ALITO:  I am.5

THE COURT:  Any objection?6

MR. SANTIAGO:  Your Honor, if I can just note for the7

record that Mr. Isele’s résumé -- updated revised résumé was8

handed to me about ten, 15 minutes ago.  I was working off of9

the one that he had previously for -- in preparation for this10

hearing, and ten minutes ago I received this.11

THE COURT:  If there’s any material change that you12

need to explore, I’ll give you an opportunity.13

MR. SANTIAGO:  Thank you.14

THE COURT:  Any other objection?15

MR. SANTIAGO:  No other objection, Your Honor.16

THE COURT:  Thank you.  D-12 in evidence.17

BY MS. ALITO:18

Q Mr. Isele, how is this résumé different from the one that19

you had submitted originally with your expert report?20

A Well, as you’re aware, my expert report was submitted to21

you on July 3rd. 22

Later in the month of July, I was admitted to the23

United States Court of Appeals for the Third Circuit, and that24

is -- that appears on the second page under “Bar Admissions.”25
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And then on the third page, under “Articles,” the1

last four articles in that list were not on the résumé that I2

submitted to you in July.3

Q Thank you.  4

THE COURT:  Those are the ones published in 2011.5

THE WITNESS:  Yes, Your Honor. 6

THE COURT:  Okay.7

BY MS. ALITO:8

Q Mr. Isele, could you please tell us your educational9

background?10

THE COURT:  It’s on the résumé, you can go through it11

quickly.12

THE WITNESS:  Okay.  13

A Okay.  Very quickly.  I have a bachelors and masters14

degree in philosophy from the Catholic University of America. 15

I have a JD, Juris Doctor, from Georgetown University Law16

Center in Washington, DC.  And a certificate from a certificate17

program at Rutgers University in gerontology.18

Q All right.  And is the contents of your résumé accurate?19

A Accurate and complete.20

Q Thank you.  21

MS. ALITO:  I’d move to qualify Mr. Isele as an22

expert in healthcare and nursing home administration.23

MR. SANTIAGO:  If I may be heard, Your Honor.24

THE COURT:  Yes, Counsel.25
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MR. SANTIAGO:  Mr. Isele has never worked in a long-1

term -- a long-term care facility.  He’s never served -- he’s2

not certified as a registered nurse, neither does he have a3

pharmacy license or a medical license.4

He’s been an attorney his whole career.  And if you5

look at his résumé, he’s just worked as an attorney in various6

fashions of elder law.7

However, to qualify him as to speak on the8

administration of a long-term care facility, I think, is9

inappropriate.  He’s not qualified.10

MS. ALITO:  May I respond briefly, Your Honor?11

THE COURT:  Of course.12

MS. ALITO:  It’s incorrect to say that Mr. Isele has13

spent his entire career acting solely as an attorney.  Because14

as he testified, for a number of years, he was the ombudsman,15

the head of New Jersey Office of the Ombudsman for the16

Institutional Elderly.17

As such, as he testified, Mr. Isele was the State’s18

representative in making certain that nursing homes and long-19

term care facilities met the mandated standards of statute20

regulation and moral and ethical requirements for the treatment21

and care of elderly.22

I would submit that there are few people who are in a23

better position to evaluate how actions in nursing homes and24

long-term care facilities impact the elderly patients than25
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someone like Mr. Isele who had served for many years as the1

representative on behalf of the State of New Jersey to protect2

their interests.3

Mr. Isele was found qualified by the Governor --4

former Governor of the State of New Jersey to assume that5

position and to be in charge of making certain that6

institutions in the State of New Jersey meet appropriate7

standards.8

So, I think that to say that the Government -- that9

Mr. Isele is not qualified would be to say that the opinion of10

those who appointed him to that position and all the good work11

that the Office of the State Ombudsman has done was wrong.12

MR. SANTIAGO:  If I can just respond.  Our objection13

is that Mr. Isele did not work day-to-day -- he doesn’t know14

the day-to-day functions of a long-term care facility.15

Secondly, the Office of the Ombudsman has no16

authority to actually prosecute.  What they do is they17

investigate, then they pass -- if they find a violation, they18

then pass it along to either the Department of Health or other19

departments within state government.20

They have a very small role -- they have a small21

budget.  They -- their investigator pool is small.22

And Mr. Isele was the administrator of that office. 23

And in terms of actually doing investigations himself, and24

visiting -- his visits to long-term -- long-term care25
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facilities was to either do a program in conjunction with the1

long-term care program in conjunction with the Office of the2

Ombudsman, or he would occasionally just do a site visit.3

Site visits don’t amount to understanding and knowing4

the day-to-day functions of a long-term care facility.  And I5

believe he’s disqualified to testify as to the administration6

of a long-term care facility.7

THE COURT:  I understand.  We had a similar8

discussion yesterday concerning the credentials of Nurse Bell,9

who has participated in surveying long-term care facilities on10

behalf of the State, has not actually obtained hands-on11

experience running such a facility.12

And I think that the reasoning that I found13

applicable yesterday also applies to the qualifications of this14

witness.  The protection, and safety, and well-being of15

institutionalized elderly is an interdisciplinary process. 16

Certainly the healthcare providers and the administrators of17

the institution are the most experienced in doing that.18

But there is a significant overlay of legal and19

professional oversight.  And Mr. Isele, from both his legal20

training and also his executive branch long experience, is21

familiar with how standards are applied, and how such22

facilities are evaluated.23

I will permit him to testify from the standpoint of24

the expertise that he does have with respect to long-term care25
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facilities.1

And in the event that his testimony in your2

estimation at any point treads into areas where he lacks3

sufficient expertise to comment, then you can renew your4

objection.5

So, I accept him --6

MR. SANTIAGO:  Thank you, Your Honor.7

THE COURT:  -- as an expert in nursing home8

administration.  I think that healthcare is included in nursing9

home administration, but healthcare itself would be a broader10

topic.  I think expert in nursing home administration and11

regulation thereof is his area of expertise.12

MS. ALITO:  Thank you, Judge.13

BY MS. ALITO: 14

Q Mr. Isele, related to that, just to complete our record,15

while you were with the Ombudsman, about how many16

investigations were you personally involved in?17

THE COURT:  Well, what do you mean “personally18

involved?”  Onsite or reviewing and perhaps making decisions?19

MS. ALITO:  Okay.20

BY MS. ALITO:21

Q Let’s start with personally onsite.  22

A Personally onsite, I probably personally did about five or23

six investigations a month.  That’s an estimate, and probably24

even closer to a guess.  But on average, that’s probably what I25
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did personally.1

As Mr. Santiago pointed out a few moments ago, like2

many state agencies, we were underfunded and understaffed, and3

I took a very hands on approach to my responsibilities in the4

office.  And the longer I was in the office, and the more I5

learned about the quality of care being provided in nursing6

facilities, the more active role I took in doing7

investigations.8

As far as overall, we did slightly more than 3,0009

investigations a year.  In the nine plus years that I was10

general counsel and ombudsman, we probably did -- and this is,11

I think, a much safer estimate -- a little over 30,00012

investigations.13

As the ombudsman, I reviewed each and every one of14

those investigative reports, whether they were done by myself15

or one of my investigators.16

Q Thank you.  17

MS. ALITO:  I’m going to hand the witness a document18

that’s been marked for identification as Defendant’s Exhibit19

10.20

BY MS. ALITO:21

Q Could you identify this document, please?22

A What’s been marked as Defendant’s Exhibit 10 is a copy of23

my July 8th, 2011 report to you.24

Q Do you adopt the statements that you’ve made in this25
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report?1

A I need to point out one typographical error.  On Page 7,2

the second full paragraph that begins, “Like Napolitano and3

Claudio,” I reference Items 2, 4, 5, and 6 --4

THE COURT:  I’m sorry, I’m behind.5

THE WITNESS:  I’m sorry, Judge.6

THE COURT:  What page?7

THE WITNESS:  On Page 7.8

THE COURT:  Yes.9

THE WITNESS:  The second full paragraph.10

THE COURT:  Yes, yes.11

THE WITNESS:  The second line.  Those actually should12

be 1, 3, 4, and 5.13

Aside from that, yes, I do adopt it as my report.14

THE COURT:  Are you offering this in evidence?15

MS. ALITO:  I am, Your Honor.16

THE COURT:  Any further objection, Counsel?17

MR. SANTIAGO:  I believe -- just the same objection18

that I had previously.19

THE COURT:  So noted.20

MR. SANTIAGO:  Thank you.21

THE COURT:  Same ruling.  Thank you.22

MR. SANTIAGO:  Thank you, Your Honor.23

THE COURT:  Thank you.  What is this marked, D?24

MS. ALITO:  10.25
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THE COURT:  D-10 in evidence.1

BY MS. ALITO:2

Q Mr. Isele, are you familiar with Somerset Valley3

Rehabilitation and Nursing Center?4

A Yes.5

Q And how are you familiar with it?6

A During the time that I served as the ombudsman, we7

investigated a number of complaints at that facility.  I8

personally was there on at least one occasion, possibly more.9

Q And were you asked to do anything related to Somerset10

Valley in connection with this case?11

A Yes, I was asked to review the disciplinary records of12

three LPNs and a scheduling person with the focus being whether13

reinstatement of them to their employment would be in the14

public interest.15

Q And did you come to a conclusion?16

A Yes, I did. 17

Q And what is that?18

A In each of those four cases, I believe it would be19

inimicable to the public interest -- I’m sorry -- I’m stumbling20

over my words this morning -- for any of these four to be21

reinstated.22

Q And can you tell us generally why?  And we’ll get into the23

specifics of each.24

A With regard to the three LPNs, what I observed here was a25



Isele - Direct 18

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

pattern of disregard or indifference to the importance of1

contemporaneous documentation.  It may not seem like2

documentation is very important, but really it’s the lifeblood3

of nursing home care. 4

As was described yesterday, three shifts care for the5

residents of a nursing home over a 24-hour period.  And the6

nurses on each shift need to know and understand the status of7

their patients, and what has gone on in the -- certainly in the8

shift immediately preceding their own.  And the only way they9

can do that effectively is by good and contemporaneous10

documentation.11

In the case of each of these three LPNs, I observed a12

pattern of errors that could lead to serious problems.  Could13

lead to certainly neglect of their residents and inappropriate14

care.15

With regard to Ms. Wells, the staffing coordinator,16

my concerns are a little bit different.  Ms. Wells, at least17

here, did not function as a primary care giver.  I know that18

she is a certified nurse’s aid, but here she was working in a19

different capacity as a staffing coordinator.  What really20

concerns me about Ms. Wells is that in disregard of her21

supervisors, she kept a private Excel spreadsheet for staffing22

in the facility, and the administrator and the director of23

nurses did not have access to that spreadsheet.24

A few years ago, the New Jersey State Legislature25
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recognized that staffing is probably one of the most important1

issues in providing good long-term care, and enacted a statute2

requiring posting of staff to patient ratios on every unit on3

every shift.  So, that current information is available to the4

patients and to their loved ones, their families, people who5

are concerned about them.6

It would not be possible for the administration to7

post correct numbers if they did not have access to the8

staffing chart that was being used.  And consequently it’s my9

conclusion that if Ms. Wells were restored to her position as a10

staffing coordinator, and continued to keep this private Excel11

spreadsheet, and not allow it to be accessed by the12

administration, the administration would not be able to comply13

with the law, and that would be contrary to the public14

interest.15

Q Thank you.  On Pages 1 and 2 of your July 8 report,16

Exhibit D-10, you have a list of items that you reviewed in17

connection with your preparation of the report.  Did you review18

all of those items?19

A Yes, I did.20

Q And did you review anything in addition to those items?21

A Yes, subsequent to this report, I reviewed the expert22

report of the petitioner’s expert.  And also over this past23

weekend, I reviewed the decision of the Administrative Law24

judge in the ALJ proceeding that was mentioned yesterday.25
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Q All right.  As part of the materials that you initially1

reviewed, you read the depositions of each of the three nurses,2

and of Ms. Wells, is that right?3

A Yes, several times.4

Q All right.  So, you heard their own descriptions of what5

had occurred?6

A I read their --7

Q Read it.8

A -- own descriptions --9

Q Read.10

A -- yes.11

Q Yeah, all right.  Now, you said you reviewed Ms. Martin’s12

report, and we’ve heard that Ms. Martin reviewed selected13

portions of the record in the ALJ proceeding.14

A That is correct.15

Q Does anything that --16

THE COURT:  Just a second.  Did not read the17

administrative hearing record, but did read the ALJ opinion, is18

that what you’ve gotten?19

MS. ALITO:  That’s correct.20

MR. SANTIAGO:  Objection, Your Honor.  That’s not21

correct.22

In fact, in Ms. Martin’s report, she not only read23

the Administrative Law record, she also read the depositions,24

the declarations, everything that Mr. Isele -- plus the25
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Administrative Law record, in addition to also exhibits that1

were placed --2

THE COURT:  I don’t think we have any disagreement3

here.  I think Ms. Alito was simply confirming that Mr. Isele4

didn’t read the whole administrative record.5

MR. SANTIAGO:  Oh, I’m sorry.6

THE COURT:  He only read Martin’s report, and read7

the ALJ decision, each of which makes reference to portions of8

the admin record.9

MR. SANTIAGO:  Yes, Your Honor. 10

THE COURT:  Okay?11

MR. SANTIAGO:  I’m sorry.12

THE COURT:  Is that right?13

MS. ALITO:  That’s correct.14

BY MS. ALITO:15

Q Correct, Mr. Isele?16

A That is correct.17

Q All right.  And did your review of Ms. Martin’s report,18

and the facts set forth therein as she gathered them from all19

of the materials that she reviewed, did that cause you to20

change your opinion?21

A No, not at all.22

Q And your review of the opinion of the Administrative Law23

judge, did that cause you to change your opinion?24

A No.25
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Q Thank you.  And in addition to the materials that you1

reviewed, you listened to the testimony of Ms. Jacques in this2

proceeding, is that right?3

A Yes, I did.4

Q All right.  And did that cause you to change your opinion5

with respect to Ms. Jacques?6

A No.7

Q Did her testimony, in fact, confirm your existing opinion?8

A Yes, it did.  If anything, it strengthened my existing9

opinion.10

Q And can you tell us briefly why that is?11

A Why that is?12

Q Um-hum.13

A Again, reviewing the written documentation, I came to the14

conclusion with respect to all three of the LPNs, but we’re15

talking about Ms. Jacques now, so with respect to Ms. Jacques,16

that she either was indifferent to or disregarded the17

importance of contemporaneous documentation.  That was18

reemphasized by her own words here in this courtroom.19

Ms. Jacques stated that she expected the 24-hour20

report to pick up certain errors of hers, and I imagine we’ll21

go through the details of the various disciplinary actions that22

were taken against her, but her attitude here in the courtroom23

was simply one of “I didn’t do anything wrong, and I don’t know24

what everybody’s so upset about.”25
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MR. SANTIAGO:  Objection, Your Honor.1

THE WITNESS:  That was my impression.2

THE COURT:  He’s entitled to testify to his3

impression.  He sat through the testimony.4

MS. ALITO:  Thank you.5

BY MS. ALITO:6

Q Now let me ask you a general question again, and then7

we’ll get down to the details.  But if you’ve got a nursing8

home where you’ve got ten nurses who are all making mistakes,9

and are all generally nurses that have a disregard for the10

importance of documentation, adopt sloppy practices, or11

otherwise are failing to adhere to the standard of care, does12

the fact that you’ve got ten of them mean that you shouldn’t13

terminate any of them?14

MR. SANTIAGO:  Objection, Your Honor; leading.15

THE COURT:  I’ll permit it.16

A In your hypothetical, if the errors being committed by17

these nurses -- these ten nurses are all of similar magnitude,18

they’re all equally serious.  Ultimately, all ten of them19

should be disciplined.20

If they are so serious that they require termination21

of employment, ultimately all ten should be terminated.  And22

I’m making some broad assumptions here.23

As a practical matter, you need somebody to care for24

the patients.  You can’t terminate them all at once.  One would25
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expect that judgments would be made as to which of these1

hypothetical nurses were the most dangerous, they would be2

terminated first.  New people would be hired.  And over3

hopefully a short period of time, they would all be replaced.4

Q So, if Ms. Claudio or Ms. Jacques or Ms. Napolitano said,5

“Well, yes, I made these mistakes, but other employees made6

similar mistakes,” would that change your opinion about whether7

it’s in the public interest to reinstate Ms. Napolitano, Ms.8

Claudio, and Ms. Jacques?9

A I haven’t reviewed the records of anyone else, so I can’t10

comment on anyone else.  I’ve reviewed theirs, and I feel11

strongly that these three individuals are a danger to the12

vulnerable elderly people that they would serve in this13

facility if they were reinstated.14

Q Okay.15

THE COURT:  You say you “feel,” that’s your opinion,16

right?17

THE WITNESS:  That’s my opinion, Your Honor.18

BY MS. ALITO:19

Q Okay.  Let’s go to Page 3 of your report, and start with20

Ms. Napolitano.21

MS. ALITO:  And I’m going to hand the witness a22

document that’s been marked identification as Defendant’s23

Exhibit 14.24

THE COURT:  Are you offering this in evidence?25



Isele - Direct 25

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

MS. ALITO:  I am.1

THE COURT:  Do you have a copy there, Counsel?2

MR. SANTIAGO:  Yeah, I’m just looking at it.3

THE COURT:  Any objection?4

MR. SANTIAGO:  No objection.5

THE COURT:  Okay.  D-14 in evidence.  It appears to6

be a notice of disciplinary action.7

BY MS. ALITO:8

Q All right.  Exhibit D-14 is a notice of disciplinary9

action for an incident on January 4, 2010, and under10

description it states, “On 1/4/10, you documented pain11

assessments for your shift at 8 A.M. for the entire shift. 12

This puts the patient at risk for unaddressed pain and poor13

outcome.  Additionally you had previously been educated to14

document at the end of your shift.”15

And do you have an opinion with respect to this16

action by Ms. Napolitano?17

A This document was part of my review.  And it describes not18

only a dangerous, but a fraudulent practice.  It appears to me,19

from this documentation, that what Ms. Napolitano did was20

document pain assessments before she actually performed them.21

Pain assessments should be done early and often22

throughout a shift.  One of the reasons people are in nursing23

homes many times is that they are suffering from pain, and that24

that pain needs to be addressed.  One of the initiatives that25
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we started during my term at the Ombudsman was trying to get1

palliate of care teams established in nursing homes so that a2

team approach could be made to addressing pain.  Unfortunately3

that idea only caught on in a couple of facilities, and for the4

most part, individual nurses are still doing pain assessments5

and pain treatment.  All the more reason that pain assessment6

should be done early and often.7

And when I say “done,” I don’t mean written.  I mean8

performed.  Pain assessments should be performed and then9

contemporaneously documented so that the patient’s level of10

pain can be assessed over the course of the entire shift.11

Often times the prescribed treatment for pain are12

strong medications, including narcotic medications.  Doing pain13

-- documenting pain assessments before you perform them can14

result in patients receiving strong medications that they don’t15

need.  Perhaps their pain is not that severe.  You don’t know16

that if you haven’t done -- that is performed -- the pain17

assessment.18

On the other side, if you haven’t performed the pain19

assessment, the patient’s pain may be more severe than20

expected, and the patient requires more treatment, and doesn’t21

get it.22

If a nurse documents her pain assessments before she23

actually assesses her patients, it does harm either way.24

In addition, there are side effects, particularly to25
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the narcotic medications.  One of the most common side effects1

which I saw in the course of my time as the ombudsman was2

constipation.  And I’m talking about constipation so severe3

that it can cause a bowel rupture.  A bowel rupture can result4

in almost immediate death because the contaminated contents of5

the bowel spill into the abdominal cavity and infection and6

death follow very quickly.7

THE COURT:  So, severe.8

THE WITNESS:  Very severe.  And I have seen instances9

of people dying from a ruptured bowel due to the side effects10

of narcotic pain medications.11

A And finally -- and I can’t emphasize the seriousness of12

this enough -- what she’s doing here by documenting pain13

assessments before she performs them is falsifying a medical14

record.  If a nurse falsifies a medical record, a supervisor15

doesn’t know what to believe thereafter.  Where does the16

falsification stop?  And if she’s writing down things that she17

didn’t do, that is of enormous concern because it affects her18

entire practice in the facility.  Falsification of a medical19

record is very, very serious offense.20

Q Thank you.  We’ll go next to Item 2 in your report,21

“Failure to Document Treatment Records.”22

A I believe Ms. Bell testified yesterday that there is a23

general accepted -- I call it an aphorism -- in nursing homes,24

“If it’s not written down, it didn’t happen.”25
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If a treatment isn’t documented, another nurse may1

duplicate that treatment.  If the treatment is administration2

of a medication, that could result in an overdose.3

Treatments should be documented in the chart4

contemporaneously with their provision.  There’s really no5

reason not to.6

As Ms. Bell testified yesterday -- and I have seen in7

thousands of patient records that I’ve reviewed over the years8

-- a treatment administration record, or a TAR, indicates on9

the left-hand side the treatment that the doctor has10

prescribed, and then a series of boxes with dates throughout11

the entire month.  And when the nurse administers the12

treatment, she initials the box for that date.  It takes -- Ms.13

Bell said two seconds, I would say probably even less than that14

to put your initials after you’ve performed something.  It’s15

not like the nurse has to write some lengthy multi-paragraph16

note.  All she has to do is initial a box that she administered17

the treatment that was prescribed.  There is no reason in the18

world this cannot be done contemporaneously, and it should be19

done contemporaneously.20

MS. ALITO:  I’m going to show the witness a document21

marked for identification as Defendant’s Exhibit 15.22

THE COURT:  This is disciplinary action notice.  Any23

objection to it in evidence?24

(Pause)25
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MR. SANTIAGO:  Yes.1

THE COURT:  What’s that?2

MR. SANTIAGO:  Your Honor, this documentation --3

there’s no signature on this, either Ms. Napolitano or the4

supervisor who issued this.5

There -- it’s not authenticated as to whether or not6

this was given to Ms. Napolitano.7

And at the UL -- at the underlying Administrative Law8

record, they couldn’t authenticate that they actually gave this9

to Ms. Napolitano.  And Ms. Napolitano testified that she did10

not receive this warning.11

MS. ALITO:  This was previously submitted as an12

exhibit to the affidavit of Doreen Illis, who stated in her13

affidavit that this was a document maintained in the files of14

Somerset in the regular course of business.15

MR. SANTIAGO:  If I can -- Ms. Doreen testified --16

she could not testify that this was given to Ms. Napolitano at17

the underlying ULP hearing.18

Also, Ms. Napolitano testified that she did not19

receive this.20

And, in fact, Ms. Napolitano’s testimony was that she21

signed all of her warnings because that was her practice, to22

sign all of her warnings.  And as you can see, there’s no23

signature on this particular document.24

MS. ALITO:  I, in fact, intended to advise the25
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witness that Ms. Napolitano had said that she did not receive1

this, and direct his attention to the record that is attached2

to the second page of the notice of disciplinary action, which3

reflects a treatment chart.4

THE COURT:  I’ll admit it as a business record.  I5

understand that Ms. Napolitano disputes that she ever saw it,6

and I’ll allow the questioning to focus on the attached7

business record.8

MR. SANTIAGO:  Your Honor -- I mean there is more to9

this -- I mean we’re -- we’re not even sure if Ms. Napolitano10

worked these particular days that she’s being cited for.  He’s11

going to look at a MAR, he doesn’t even know what her initials12

look like.  He’s going to look at days potentially where there13

may be a blank.14

But if you look unsurprisingly, not only are there15

blanks, there are blanks all over the place that we don’t know16

what other nurses did not sign.17

So, I believe that this line of testimony is going to18

cloud -- he doesn’t know her initials.  We don’t know whether19

or not she even worked these days.  And it’s not signed by20

either her or a supervisor.21

THE COURT:  I take this as a Rule 403 objection, as22

well, then.  Rule 403 being to cloud the issues, to23

unnecessarily burden the proceedings --24

MR. SANTIAGO:  Yes.25
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THE COURT:  -- and create confusion.  I’ll still1

allow this testimony, but I will treat it with care -- with2

caution.3

MR. SANTIAGO:  Thank you, Your Honor.4

THE COURT:  Thank you, Counsel.  And, of course, you5

have latitude for cross.  And we’re not going to allow the6

hearing to pivot on this one document, I assure you.7

MR. SANTIAGO:  Well, Your Honor, what we do see --8

and since I know what these records look like, unfortunately9

for -- because I spent 19 day in this -- there are a ton of10

blanks here.  And obviously these individuals, whoever, did not11

sign.  As you heard Mr. Isele, how important it is to initial12

these documents.  But beyond Ms. Napolitano, whoever the nurses13

are, there are other blanks.14

So, I’m going to go into the importance of that, and15

the blanks.16

THE COURT:  You will.  You will.  You will.  P-15 in17

evidence with the objection noted.18

BY MS. ALITO:19

Q Mr. Isele, if there were five different nurses, or ten20

different nurses who failed to initial the treatment set forth21

on this record, should all of those nurses be given some level22

of discipline?23

A If there were five or ten nurses who failed to document,24

they all should be disciplined, yes.25
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Q And is that for the reasons that you -- I’m sorry.  Is1

that for the reason that you previously stated about the2

importance of documentation?3

A The possible consequences of failure to document, yes.4

Q And someone on a following shift looking at a chart like5

this, would they be at a disadvantage?6

A They would.7

Q And could that impact the quality of care that’s given to8

the patients?9

A Certainly -- I’m sorry.  I should wait until you finish. 10

It certainly could impact the quality of care.11

Q Thank you.  Okay.  The third item with respect to Ms.12

Napolitano is her administration of an oral form of zinc --13

THE COURT:  Just a second.  Before we leave this14

document, can we just identify what the attachment is?  It says15

“Treatment Administration Record,” so that would be a TAR.16

THE WITNESS:  That’s correct, Your Honor.17

THE COURT:  Okay.  Thank you.18

THE WITNESS:  This is a very good example of a TAR. 19

And as I described, the treatment ordered by the doctor is over20

on the left-hand side, and the little boxes from just before21

the middle of the page over indicate the days of the month.  In22

the first box, you see 11 to 7, you see the three shifts, and23

you see initials, those would indicate the nurses who24

administered that treatment on that date on that shift.25
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THE COURT:  Is this for several patients, or for one1

patient?2

THE WITNESS:  This would be for one patient.3

THE COURT:  Are you moving on then?4

MS. ALITO:  I am, Judge.  I was simply making certain5

that the Court had no further questions.  Thank you. 6

BY MS. ALITO:7

Q Okay.  The zinc oxide.8

A Yes, the pink pill.9

Q The pink pill.  And what is your understanding of what10

occurred with the pink pill?11

A It’s my understanding that a patient mentioned to a social12

worker that no other nurses except one were giving her her pink13

pill, and she wondered why.  And that information was14

communicated up to the director of nurses, the DON.  And in15

such a situation, the DON should investigate.16

The initial concern would be that the patient wasn’t17

getting a prescribed medication on the other shifts.  If only18

one nurse was providing it, the concern would be that the other19

nurses were not.20

Apparently the DON talked to the patient, and said if21

that nurse comes in and again and gives you this pill, don’t22

take it, but hold onto it and give it to me.23

I presume from that that she was going to identify24

the pill by looking at the pill.  Compare that to the doctor’s25
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orders, and find out exactly what was going on here.  Her1

responsibility was to investigate.  And that appears to be what2

she was doing in this particular situation.3

So, we’ve got two -- two possibilities here:4

Either the patient is supposed to be getting a5

medication that only one nurse out of three shifts is giving to6

her.7

Or the one nurse is giving her something that’s not8

been ordered. 9

You don’t know at the beginning.  There’s two10

possibilities.  Eventually, as I understand it, Ms. Napolitano11

did administer the pink pill to the patient, the patient12

followed the DON’s instructions by holding onto it and13

subsequently giving it to the DON so that she could identify14

it.  And it was identified as zinc oxide, which had been15

ordered for her, but had been discontinued several days before.16

Q And you testified that you reviewed Ms. Napolitano’s17

deposition. 18

A Yes.19

Q And I’m going to refresh your recollection that at Page20

98, Line 20, Ms. Napolitano was asked:21

“Q And you acknowledge that you had given her that”22

referring to the zinc, “at least four times?”23

And she answered:24

“A Yes.”25
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A I remember reading that, yes.1

Q So, Ms. Napolitano admitted that before the investigation,2

she had given the patient the unprescribed zinc tablet four3

times.4

A That was my understanding of her deposition testimony,5

yes.6

Q All right.  And did you reach a conclusion with respect to7

Ms. Napolitano’s conduct in this connection?8

A It’s a significant error to give somebody a medication9

that has been discontinued.10

As Mr. Santiago pointed out earlier, I’m not a11

doctor, I’m not a pharmacist.  I don’t know the possible toxic12

effects of zinc oxide.13

I do know that zinc oxide is not water soluble, so it14

doesn’t pass out through the urine, it builds up in the body. 15

With such qualities, a doctor has to carefully manage that16

medication so it doesn’t build up to a toxic level, whatever17

that is.  I don’t know what a toxic level of zinc oxide might18

be, neither does an LPN.19

So, it’s important here that -- as in the case of all20

medications -- that a doctor’s order discontinuing the21

medication be observed immediately.  And that the medication22

not be administered after the doctor has ordered it23

discontinued.24

Q Now, the next item in your report is leaving a medication25
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in a room without observing the patient consumed it.  And I1

think you’re aware that this is something that Ms. Napolitano2

says she didn’t do, so we’re going to address this.3

A As I recall, this was the same incident with the pink4

pill.5

Q Right.  And somehow the patient was able to get the pink6

pill, and hand it to the Director of Nursing, correct?7

MR. SANTIAGO:  Objection, Your Honor.8

THE COURT:  Is that what you find in the record?9

MR. SANTIAGO:  No, that’s not what we found in the10

record.  What the record holds is that she was told to hold the11

pill.  The record says that Ms. Napolitano waited there five12

minutes, observed the patient take the pill.  I’m not quite13

sure how the patient -- maybe she put it in her cheek, maybe14

she snuck it somewhere.  Whatever she did, but she held it and15

then gave it to the Director of Nursing, as instructed to do.16

THE COURT:  Okay.17

MS. ALITO:  That --18

THE COURT:  Well, at any rate, the question is assume19

from the record that the record supports the scenario that20

somehow the patient was able to get the pink pill and hand it21

to the Director of Nursing.22

MS. ALITO:  Let --23

THE COURT:  That leaves all of that unclear part of24

it out.25
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BY MS. ALITO:1

Q Let’s go again to the deposition of Ms. Napolitano.  This2

time at Page 92, starting to -- with Line 4, question:3

“Q Okay.”4

MR. SANTIAGO:  Hold on.5

THE COURT:  Just a minute.6

MS. ALITO:  Oh, I --7

THE COURT:  Hang on.8

MS. ALITO:  I’m sorry.9

THE COURT:  Page what?10

MS. ALITO:  92, Line 4.11

THE COURT:  Are you there, Counsel?12

MR. SANTIAGO:  Not yet.13

THE COURT:  Take your time.14

(Pause) 15

MR. SANTIAGO:  Okay.16

THE COURT:  Do you have the point?17

(No audible response heard)18

THE COURT:  Okay.  You may proceed, Ms. Alito. 19

Question?20

MS. ALITO:  You know, actually, I’m sorry, I’m going21

to go instead to Page 89, Line 20.22

BY MS. ALITO:23

Q Question:24

“Q Did you stay there and watch her take her25
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medications?1

“A Yeah.  She put the pills in her hand, then she put2

them in her mouth.3

“Q But, in fact, she didn’t take all of her pills,4

right?5

“A What I saw, she did.6

“Q But you found out later that she had not taken them7

all, right?8

“A Yes.”9

Now we’ll go back to what I said originally, 92, Line10

4.11

“Q Okay.  And you don’t dispute the fact that that was a12

-- that that was discontinued a number of weeks before, do13

you?14

“A I don’t dispute the fact that it was what?15

“Q Discontinued.16

“A No.17

“Q Okay.  So, it was a mistake to give her this, the18

zinc?19

“A I don’t know if I gave it to her, I don’t remember20

the pills I gave her.21

“Q Okay.  So, tell me, based on your experiences, how22

would this patient get the pink pill within a few minutes23

of your giving her her medication?24

“A I don’t know.25
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“Q There really is no logical way that you can think of1

that she would have this pill other than the fact that you2

gave it to her by mistake, is there?3

“A No.4

“Q So, it is fair for us to assume you made a mistake,5

and you gave her the zinc, right?”6

Then continuing on Page 98, Line 20:7

“Q And you acknowledge that you had given her that at8

least four times?9

“A Yes.”10

All right.  So, as I had said before the deposition11

readings, Mr. Isele, I want you to assume first that Ms.12

Napolitano is remembering wrong, and she left the medications13

unattended, and that’s how the patient got the pink pill that14

last time after she was incorrectly giving it four -- at least15

four prior times, how she got it the last time, and was able to16

give it to the Director of Nursing.  If that --17

MR. SANTIAGO:  Objection, Your Honor.18

MS. ALITO:  It’s a hypothetical.  If that -- I’m19

asking him -- it’s an expert witness.  I’m asking him to assume20

two different scenarios.21

THE COURT:  That’s permissible.  Hypotheticals are22

permissible.23

MR. SANTIAGO:  I understand that a hypothetical is24

permissible.  The hypothetical actually has to be based on the25
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facts of this case.  I mean she can’t give a hypothetical1

that’s not based on the facts of this case.2

The facts of this case is that the nurse gave the3

medication, stood there, and waited for five minutes.  And then4

as to how you want to -- what the hypothetical looks and is5

shaped as -- beyond that is fine.6

THE COURT:  Well, the facts are that this is what Ms.7

Napolitano says she did.  And on cross-examination, a8

hypothetical can be posed that’s consistent with the objective9

facts, but that assumes different intermediate steps.10

MR. SANTIAGO:  Okay.11

THE COURT:  So, I understand your objection, but I’ll12

permit it.13

THE WITNESS:  Okay.  I’m assuming for the sake of the14

question that?15

BY MS. ALITO:16

Q That the patient got the pink pill because -- not because17

she hid it in her hand, or attempted to deceive Ms. Napolitano,18

but because it was left.19

A Because it was left by the bedside.20

Q Yeah.21

A I’m assuming that?22

Q You’re assuming that.23

A Yeah. 24

Q Okay.25
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A It’s bad practice for a couple of reasons:1

One, if it’s a pill the patient is supposed to be2

getting, there’s no way of assuring that the patient took the3

pill.  The nurse is supposed to stand and watch the patient4

take the pills that she gives her.5

Secondly, if a pill is left on the bed stand, or in6

some other location in the room, the patient’s roommate could7

come in, see that pill, think it was for her, and take it.  And8

it could have disastrous effects.  It could react with some9

other medication that the patient -- it’s just not ever a good10

idea for one person to take another person’s medication, which11

is a risk that you run if you leave something unattended in the12

room.  Again, assuming that that’s what happened.13

Q All right.  And if we take this incident -- this portion14

of the incident out of the equation, and assume that the pink15

pill that the patient had, she hid it in her mouth, and somehow16

managed to swallow all the others, but not this one, and that17

the pill was still in good shape, and all those circumstances,18

would that change your conclusion with respect to reinstatement19

of --20

A Patients in nursing homes have an incredible variety of21

ways of not taking medication that’s given to them; what you22

suggested is one possibility.23

And, no, it really doesn’t affect my opinion at all24

because my opinion with regard to Ms. Napolitano is based more25
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on her pattern of disregard of the importance of documentation. 1

This would -- and I believe I stated it in my report, this2

particular issue of leaving a medication at the bedside is3

sloppy practice, I’ve described what I think the potential harm4

is that can come from it, but it doesn’t affect my opinion one5

way or the other.  And, frankly, based upon what’s in the6

record, what Mr. Santiago has represented is in the record, I7

would have no problem at all just dropping this one out.  It8

really doesn’t effect my report one way or the other.9

Q Thank you.  10

THE COURT:  Dropping the pink pill out, or dropping11

the leaving the pink pill at the bedside?12

THE WITNESS:  The leaving at the bedside.13

THE COURT:  Okay.14

MS. ALITO:  Yeah.15

BY MS. ALITO:16

Q We’re not dropping out the administration of the17

discontinued medication.18

A No.  What’s indicated as Number 4 in my report, I state19

there what the potential harm is of doing what was alleged. 20

But if what was alleged didn’t happen, it doesn’t affect my21

report one way or the other.22

Q Thank you.  Now let’s go to Item 5 in your report on23

Page 4.24

A Yes.25
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Q And this is that Ms. Napolitano incorrectly documented a1

patient’s oxygen saturation at zero percent.2

A Yes.3

Q And this is not something that Ms. Napolitano disputed in4

her deposition.5

A Right.6

Q Right.  Would you please give us your opinion with respect7

to the significance of Ms. Napolitano’s documenting a patient’s8

oxygen saturation level as zero?9

A Assuming that the patient is alive and breathing, it’s10

evident to everyone that this is an error -- an obvious error.11

The real problem here is not what is obvious to12

everyone, and what everyone knows, that if the man is living13

and breathing, his oxygen saturation is not zero.  The real14

problem here is what no one knows, including Ms. Napolitano,15

and that is what is this man’s correct oxygen saturation?  What16

was the right number?17

As I stated in my report from numerous cases that I18

reviewed over the course of my time as the ombudsman, I learned19

that doctors generally write in the orders for patients with20

COPD, that’s chronic obstructive pulmonary disease, or CHF,21

congestive heart failure, an order to monitor the patient’s22

oxygen saturation.  And if it goes below 90, or 89 in some23

cases -- some doctors use 90, some use 89 -- the patient needs24

to be transferred to the hospital immediately to get25
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supplemental oxygen.  It’s a serious matter.1

So, here, we don’t know if the patient’s oxygen2

saturation was 95 and perfectly okay.  We don’t know if it was3

90 and required more intense monitoring during the course of4

the day to make sure that it didn’t fall below that dividing5

line.  We don’t know if the patient’s pulse ox reading or6

oxygen saturation was 85, and he should have -- 911 should have7

been called immediately.  We don’t know, and that’s the problem8

here.  No one knows what his real oxygen saturation was.9

Now, Ms. Napolitano apparently testified that she10

would have caught and fixed it at the end of the shift.11

Q Well, let me -- let me --12

A Okay.13

Q Let me --14

THE COURT:  Do patients have those little traveling15

oxygen containers in nursing homes?16

THE WITNESS:  Some do, Your Honor, it depends on the17

nursing home.18

THE COURT:  Okay.  Go ahead, Ms. Alito.19

BY MS. ALITO:20

Q I’m just going to refresh your recollection with some21

testimony from Ms. Napolitano’s deposition on the area you’re22

about to go into.23

MS. ALITO:  And, Counsel, I’m going to start on Page24

96, Line 11.25
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MR. SANTIAGO:  Hold on.1

(Pause)2

MR. SANTIAGO:  Okay.3

BY MS. ALITO: 4

Q And Ms. Napolitano is testifying about how she thinks she5

would have caught the mistake at the end of the day.  Question:6

“Q You would have caught it, but you acknowledge that7

would have been correcting a mistake, and that’s not the8

ideal way to do things, right?9

“A Yes.10

“Q The information should be correct the first time.11

“A Yes.12

“Q Right.13

“A Yes.”14

The following Page 97, Line 3, she says:15

“A The tell you to go through your MARs every day at the16

end of the shift.”17

THE COURT:  Is that a question or an answer?18

MS. ALITO:  That was an answer.19

BY MS. ALITO:20

Q Question:21

“Q Yeah, to catch any mistakes, right?22

“A Yes.23

“Q It’s not normal procedure to say ‘It doesn’t matter24

whether I made mistakes during the day,’ is it?25
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“A No.”1

So, Mr. --2

MR. SANTIAGO:   Your Honor, if I can also --3

conveniently, Ms. Alito left out earlier to her reading that4

litany of -- the question was, “Now” --5

THE COURT:  Counsel, the way to place an objection6

like that in a proceeding such as this is to say to the bench,7

“For sake of completeness, I would suggest” --8

MR. SANTIAGO:  Yes.  For sake of completeness, if I9

can read into the record --10

THE COURT:  You can ask her to read it.  Show her11

what you --12

MR. SANTIAGO:  Okay.  If you can --13

THE COURT:  No, ask.14

MR. SANTIAGO:  If, Ms. Alito, you can read --15

starting on Page -- at the bottom of Page 95 where it says,16

“Okay.  Now, starting on Line 14, you said -- you state” --17

MS. ALITO:  Wait.18

MR. SANTIAGO:  It’s --19

MS. ALITO:  Let me find it.20

MR. SANTIAGO:  I can show it to you.21

(Attorneys engaged in off-the-record colloquy)22

THE COURT:  What page are you referring to, Counsel?23

MR. SANTIAGO:  95 and 96.24

THE COURT:  Okay, fine.  Is that acceptable, Ms.25
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Alito?1

MS. ALITO:  Well, it’s a different topic and -- but2

I’m --3

MR. SANTIAGO:  No, it -- Your Honor --4

MS. ALITO:  It is a different aspect of this issue.5

THE COURT:  Well, let’s start where counsel requests.6

MS. ALITO:  All right. 7

THE COURT:  And would you just --8

MS. ALITO:  I’ll --9

THE COURT:  Mr. Santiago --10

MR. SANTIAGO:  Yes.11

THE COURT:  -- page and line to begin.12

MR. SANTIAGO:  Page and line:  Page 95, Line 2413

through Page 96 through Line 15.14

MS. ALITO:  Okay.15

THE COURT:  Fine.  And, Ms. Alito --16

MS. ALITO:  I’m happy --17

THE COURT:  -- would you read the whole thing?18

MS. ALITO:  I’m happy to read it --19

THE COURT:  Thank you.20

MS. ALITO:  -- read it to the witness.21

THE WITNESS:  I’ve read it already anyway, but thank22

you for refreshing my recollection.23

BY MS. ALITO:24

Q And this additional portion deals in addition with a25
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practice of Ms. Napolitano, which I’ll ask you about, where she1

keeps separate little records of her own, apart from the MARs2

and TARs.  Question:3

“Q Okay.  Now, starting on Line 14,” 4

And this is referring to her affidavit before the5

NLRB.  That’s not in the transcript, I’m injecting that.6

MR. SANTIAGO:  Yes.7

MS. ALITO:  All right.8

BY MS. ALITO:9

Q “Q -- you state that with regard to the oxygen10

saturation reading, you explained that you mistakenly got11

it wrong, but you would have found the mistake at the end12

of the shift.”13

“A Yeah.  I wrote down the wrong number, but I kept14

paper of all my vital signs with all my patients on them. 15

It was a list of patients on the paper, and I wrote them16

all down there.  Then you take that information, you put17

it on the chart.  So, when I reviewed my MAR at the end of18

the shift, I would have caught it.”19

And then it picks up:20

“Q You would have caught it.  But you acknowledge that21

you would have been correcting a mistake, and that’s not22

the ideal way to do things.23

“A Right.”24

A Okay.25
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Q So, two separate questions, Mr. Isele:1

One is about Ms. Napolitano’s contention that “it2

kind of doesn’t matter, it was a mistake, but it kind of3

doesn’t matter because I would have caught it at the end of the4

day.”5

Second, Ms. Napolitano’s contention, “it doesn’t6

matter that I didn’t write it down on the official record7

because I keep a little piece of paper on my own where I take8

notes, and then I transcribe it onto the record.”9

So, could you, please, address those two explanations10

from Ms. Napolitano, your opinion on them, and how they --11

whether they impact your conclusions?12

A I find it difficult to imagine what that little piece of13

paper looks like at the end of the day and how anyone could14

identify after eight hours of treating -- caring for 16 to 2015

patients, which one was the correct number for that particular16

patient’s oxygen saturation at some point earlier in the day.17

Nothing I’ve seen indicates what time that zero18

percent reading was written down.  It had to be before noon,19

because as I understand it, that’s when she was disciplined.20

Again, I find it difficult to imagine what that piece21

of paper would look like at the end of the day, and how one22

would find the correct number.23

Q Does adding an additional place to write down information24

before putting it on the official record have a --25
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A No.1

Q -- have a potential impact on the accuracy of the records?2

A Oh --3

THE COURT:  Does adding what?  Does adding the --4

Q Another piece of paper, an unofficial record, adding in5

another step I recorded unofficially, and then later I record6

it officially, does adding that extra transcription impact the7

accuracy of the official record?8

A This goes to the basis of my opinion with regard to this9

nurse and her disregard of the importance of contemporaneous10

documentation.  There would be no need to keep information on a11

separate personal piece of paper that’s stuffed in a pocket12

somewhere if you follow the appropriate protocols and write13

vital signs -- which include oxygen saturation -- on the14

official record.  Then you don’t have to put them on another15

record that can get confused later on.16

My real concern here -- and what scares me abut Ms.17

Napolitano is that at 3 o’clock she was going to have to find a18

number to put the -- if -- if -- assuming that she did review19

all of her records, and Ms. Bell addressed that yesterday,20

that’s -- Ms. Bell said it was not a common thing.  I would go21

further and say that it’s actually rare.  But assuming that Ms.22

Napolitano took the time to review everything she wrote on23

every patient that day during that shift, and discovered, “Oh,24

my God, I wrote zero, that can’t be right.  Let me look at my25
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little piece of paper here and figure out what the right number1

is.”  Again, I think she would end up falsifying a medical2

record, and I don’t think she understands the importance of3

that.  And we already know that she has a history of falsifying4

medical records.  I would not trust anything that this nurse5

wrote from that point on.  Not a thing.6

And consequently, it is absolutely adverse to the7

public interest to reinstate her.8

And this is not something that education is going to9

help.  This is a character flaw.  This is somebody who doesn’t10

know the difference between writing down the truth and writing11

down made up information.  That’s not something that education12

is going to help.  I am very, very concerned about this nurse,13

I really am.14

Q Thank you.  15

THE COURT:  When you finish with Ms. Napolitano,16

we’ll take a recess.17

MS. ALITO:  I was about to move on to the next, so18

this is fine now.19

THE COURT:  Okay.  20

(Recess 10:44 A.M./Reconvene 11:00 A.M.)21

THE COURT:  Thank you.  Let’s continue.22

MS. ALITO:  Thank you, Judge.23

BY MS. ALITO:24

Q Mr. Isele, just one follow-up question on Ms. Napolitano25
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that occurred to me.  If Ms. Napolitano gave the zinc after it1

was discontinued on four or five separate occasions, is each2

one of those separate occasions a medication error?3

A Oh, yes.4

Q Thank you.  Okay.  Let’s go next to Sheena Claudio,5

starting on Page 4 of your report.6

A Yes.7

MS. ALITO:  I’m going to show the witness a document8

that’s been marked as Defendant’s Exhibit 16, notice of9

disciplinary action, unsigned.  It was attached as Exhibit 1210

to the affidavit of Doreen Illis, identifying it as a business11

record of Somerset Valley.12

MR. SANTIAGO:  Your Honor, I just -- again, I want to13

object.  This, again, was unsigned by both Ms. Claudio and14

whoever would be the supervisor.  And, in fact, there was15

testimony by Ms. Claudio at the underlying ALJ hearing that she16

did not receive this, and that she had never seen this.17

And to make a further point, Ms. Claudio -- if you18

take a look at the time -- the shift that it says, it says 3 to19

11.  Ms. Claudio never worked the 3 to 11 shift; she worked the20

7 to 3 shift.21

MS. ALITO:  I’m going to -- I intend -- I propose to22

ask the witness two to three hypothetical questions based upon23

what’s set forth in this record, which has been identified as a24

business record.25
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THE COURT:  Well, it says “see attached treatment1

record,” and there’s no treatment record attached.2

(Pause)3

MS. ALITO:  The attachment was not part of Ms.4

Illis’s affidavit.5

THE COURT:  I’m going to pass this one by, Counsel.6

MS. ALITO:  Okay.7

THE COURT:  The objection is sustained.8

BY MS. ALITO:9

Q Item Number 2 under Sheena Claudio -- so we’re going to10

skip Item Number 1, and cross that off.11

And start instead with what’s numbered Number 2,12

“Administration of baby aspirin daily instead of every other13

day.”  And could you please describe your understanding --14

A Yes.15

Q -- of what occurred with the baby aspirin?16

A Yes.  My understanding is that the doctor’s order sheet --17

the physician’s order sheet indicated that the medication was18

to be given every other day, and for whatever reason, Ms.19

Claudio gave it on a daily basis.20

As I mentioned before, the medications that doctors21

prescribe to the elderly in nursing homes have to be carefully22

monitored because of side effects they may have.  Aspirin is a23

fairly common medication, I imagine everybody in this room has24

taken an aspirin at least once.  It has a number of effects25
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with the elderly, and with the rest of us.  It can be a very1

effective blood thinner, and it can be used instead of stronger2

medications to help prevent the development of blood clots3

which could lead to a possible stroke or vascular incident.4

Aspirin also irritates the stomach lining.  And there5

are a variety or products out there that are buffered aspirin6

and coated aspirin to minimize the effect of irritating the7

stomach lining.  So, some people might take Bufferin because8

they’re a little more comfortable -- their stomach is not as9

irritated if they take Bufferin instead of aspirin.10

A doctor, in prescribing aspirin for an elderly11

individual in a nursing home, has to balance these two effects12

of stomach irritation, which could lead to gastric bleeding. 13

Bleeding in the stomach, which would not be a good thing.  And14

blood thinning, in order to prevent blood clots.15

That’s going to vary from individual patient to16

individual patient.  Some have greater tolerance, greater17

resistance to the side effects, and each doctor has to write18

his orders or her orders to address a particular patient.  For19

whatever reason, this doctor felt that in his best medical20

judgment or her best medical judgment, that the patient should21

only be receiving aspirin on a every other day basis.22

Again, not being a doctor or a pharmacist,  I can’t23

question that determination, that was that doctor’s best24

medical judgment.  And certainly an LPN cannot and should not25
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question the doctor’s judgment, and should follow the doctor’s1

orders to the letter.  If it says every other day, it should be2

administered every other day.  Anything beyond that could cause3

harm to the patient.4

Q Thank you.  5

MS. ALITO:  I’m going to show the witness a document6

that I’m going to mark as Exhibit D-17.7

BY MS. ALITO:8

Q And does that notice of disciplinary action relate to the9

aspirin that we just discussed?10

A Yes, it appears to.11

MR. SANTIAGO:  Your Honor, I want to object.  I12

believe that attached to this particular -- this document is13

also not complete.  There was a MARs that’s attached, that’s14

the medication administration record pointing out what days,15

there’s also an attached MARs.  It’s -- the record’s just not16

complete.17

(Pause)18

MS. ALITO:  It’s my understanding -- and I’ll confer19

with Mr. Santiago -- that this is the manner in which general20

counsel’s Exhibit 17 was introduced by them.21

MR. SANTIAGO:  There was a -- in the underlying ALJ22

case, there was a R case, which had the complete documentation23

attached to this in support of this.24

This -- in terms of how we obtained this as general25
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counsel, we only obtained this because at that time, the -- Ms.1

Claudio actually had a copy of it and gave it to us.2

In terms of the supporting documentation, obviously3

she did not have it.  That came in in the underlying case as a4

R case exhibit.5

THE COURT:  Do you have a copy?6

MS. ALITO:  I object to the continued reference to7

the ALJ proceeding on the unfair labor practice charges, the8

underlying case.9

THE COURT:  I am not ascribing any significance to10

the use of that term.11

MS. ALITO:  Thank you.12

THE COURT:  Do you have a copy of the attachment, Mr.13

Santiago?14

MR. SANTIAGO  I can take a look to see whether or not15

I brought it.  I believe I may have it, but I can look.16

MS. ALITO:  Your Honor --17

THE COURT:  Do you have it?18

MS. ALITO:  This exhibit is not significant for our19

proceeding with the examination of Mr. Isele.20

So, if I may, we’ll look for the attachment, skip21

over this, and continue with the examination.22

THE COURT:  Okay.23

MS. ALITO:  My colleagues will do that.  And, if24

necessary, we’ll return to the exhibit.25
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THE COURT:  Okay.  We’ll set this aside.1

MS. ALITO:  All right.   Instead I’ going to hand the2

witness a document marked as Defendant’s Exhibit 18.3

(Pause)4

THE COURT:  Are you offering this in evidence?5

MS. ALITO:  I am.6

THE COURT:  Any objection to this one?7

MR. SANTIAGO:  Again, Your Honor, this -- my8

objection is completeness.  There are documentations --9

documents that were attached to this that are not included.10

For example -- I’ll give you an example.  Paragraph 411

on the second page talking about Ms. XXXXXX.  There is actually12

a incident report that was attached to this document.13

MS. ALITO:  We’ll mark then, and see whether the same14

objection continues --15

THE COURT:  Just a second.  Since we have been16

supplied with a not totally complete, but fairly complete set17

of ALJ hearing exhibits, we may have it in chambers.  I’m18

trying to move this along.19

MS. ALITO:  My next exhibit may resolve it,20

Defendant’s Exhibit 19, which I’ll give to the Government.21

(Pause)22

THE COURT:  What is that?23

MR. SANTIAGO:  I -- you’re asking what is --24

THE COURT:  No, I’m ask --25
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MR. SANTIAGO:  Oh, okay.1

THE COURT:  -- Ms. Alito.2

MS. ALITO:  This is --3

THE COURT:  Do you offer this --4

MS. ALITO:  This is an individual statement form5

which I thought perhaps was what Mr. Santiago was referring to.6

MR. SANTIAGO:  That’s -- that wasn’t the7

documentation I was referring to.  This is -- that was actually8

-- there’s other documentation.9

THE COURT:  All right.10

MR. SANTIAGO:  If I --11

THE COURT:  Let’s go off the record.12

MR. SANTIAGO:  Okay. 13

(Recess 11:15 A.M./Reconvene 11:38 A.M.)14

THE COURT:  Are you ready to go back into session?15

MS. ALITO:  We are, Your Honor.16

THE COURT:  Okay.17

MS. ALITO:  We did have the correct general counsel’s18

exhibit, but we have agreed to use instead a respondent’s19

exhibit, which will be marked for identification as Defendant’s20

Exhibit 20.21

THE COURT:  Are you offering D-20 in evidence?22

MS. ALITO:  I am.23

THE COURT:  Any objection?24

MR. SANTIAGO:  No objection.25
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THE COURT:  D-20 in evidence.1

(Pause)2

THE COURT:  Go ahead.3

MS. ALITO:  I’m waiting for the witness.  If you4

could let me know when you’re -- when you’ve had a chance to5

look through the exhibit.6

THE WITNESS:  Go ahead and ask your questions,7

Counsel.8

MS. ALITO:  All right. 9

BY MS. ALITO:10

Q I’d like to discuss next Items 3, 4, and 5 in your report11

on Page 5.12

A Yes.13

Q “Failure to document admission nurse’s note.  Failure to14

document a physician’s order for treatment of a skin tear.  And15

failure to document a slip and fall in which the patient16

sustained a head injury.”17

And can you tell me your understanding of what18

occurred, and what conclusions you drew with regard to those19

incidents?20

A As Ms. Bell testified yesterday, the admission nurse’s21

note is an extremely important part of the patient’s chart. 22

When a patient is admitted to a nursing home, whether from a23

hospital, as is frequently the case, or from the community, the24

initial nursing assessment is fundamental to his or her care.25
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All nursing services provided in the nursing home1

thereafter stem from the admission nurse’s note.  It kind of2

forms a baseline of what the patient’s condition is at the time3

of admission, and should reference all the numerous systems and4

conditions of the patient that subsequent treating nurses must5

be aware of thereafter.6

For example, if a patient is admitted with a7

diagnosis of cancer, the patient is likely to have complaints8

of pain, and those complaints of pain have to be care planned,9

a care plan has to be developed by the nurses who will be10

treating her to address those complaint of pain.11

If a patient is prone to falls, nurses need to know12

that so that they can implement appropriate fall precautions.13

As I mentioned, in the bad old days, people were just14

strapped to their chairs, or given chemical injections that15

would keep them from getting up out of their chairs; that’s not16

done anymore without an appropriate doctor’s order.  But fall17

precautions have to be initiated so people don’t fall in the18

nursing home.  Falls are a serious condition in nursing homes,19

and very, very frequent unfortunately.20

So, all of this has to be addressed by the intake21

nurse in an initial nursing assessment, which would include a22

pain assessment.  And if, in fact, Nurse Claudio failed to do23

that, she basically left the patient without any kind of a24

baseline for subsequently treating nurses to pay attention to.25
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Q Okay.  Another aspect of this discipline was the failure1

to document a physician’s order for treatment of a skin tear. 2

Could you discuss that, please?3

THE COURT:  Before we leave that topic of the4

admission notes, is typically an admission note on a form?5

THE WITNESS:  Yes.6

THE COURT:  So, it’s not the same as the MARs --7

THE WITNESS:  No.8

THE COURT:  -- and the TARs, and any kind of other9

unit notes, right?10

THE WITNESS:  No, MARs and TARs are daily -- excuse11

me -- monthly sheets --12

THE COURT:  You can go ahead and testify that way.13

THE WITNESS:  Okay.  MARs and TARs are monthly sheets14

that are contained in separate binders and are supposed to be15

carried with the nurse as she makes her founds on a daily16

basis.17

And as I said before, on the left-hand side of the18

TARs are physician orders for treatment, and we have an example19

of that in D-15, second page.20

The MARs is substantially the same, except instead of21

treatment orders, there are written medication orders.  An22

example might be aspirin, 81 milligrams, BID, which means twice23

a day.  It’s a medical abbreviation for twice a day.24

And then on the -- starting about a third across the25
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page, over to the right-hand margin are these boxes with dates1

above them which cover the entire month.  And what the nurse is2

supposed to do is initial that box as she gives the appropriate3

treatment, or the appropriate medication on the lines to the4

left.5

THE COURT:  Okay.  So, the admission --6

THE WITNESS:  The admission --7

THE COURT:  -- form is what -- if -- sir, be very8

careful of the position of your chair in that witness box.9

THE WITNESS:  Thank you.  I don’t see --10

THE COURT:  You’re saying that there is something11

about the admission note --12

THE WITNESS:  Right.13

THE COURT:  -- that establishes a baseline --14

THE WITNESS:  Correct. 15

THE COURT:  -- for the care of the patient.16

THE WITNESS:  It goes through all the physical17

systems of the body, an analysis is made by the nurse of all18

the physical systems: head, eye, ear, nose, and throat,19

cardiopulmonary, genital, urinary, et cetera.  You know, down20

the body.   And then a separate pain assessment is made, and I21

think Ms. Bell testified quite accurately yesterday as to what22

the pain assessment is based upon the mental status of the23

patient.24

An alert, oriented patient is normally going to be25
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given a scale of some sort, a common scale as the Braden, B-R-1

A-D-E-N, Scale which actually is referenced on the second page2

of D-15.3

There are other pain scales basically where the4

patient says, “My general pain level is a two out of ten, and5

eight out of ten, ten being the worst pain I can imagine, and6

one being no pain or very minimal pain.”7

If the patient is not alert and oriented, if they are8

suffering from dementia, then other means are used to assess9

the patient’s pain by looking for grimaces of the face,10

positions of the body.  You know, the patient’s going to avoid11

-- if the patient has a bed sore on her buttock, she’s going to12

avoid -- or be uncomfortable sitting on her buttock because of13

the pain that that would cause.14

THE COURT:  Okay.  Thank you.15

BY MS. ALITO:16

Q The next item is failure to document a physician’s order17

for treatment of a skin tear.18

A Yes.19

Q And we see in Exhibit D-20 that in some spots, such as on20

Page 3492c, it’s referred to as, “A small skin tear noted to21

the right elbow, patient unable to explain.”22

On the following page, Ms. Claudio’s statement says,23

“CNA noticed bleeding.  I assessed.  Patient seen with a24

scratch to right elbow with a little bleeding noted.”25
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I’d like to ask you to include as part of your1

discussion of this whether the reference to this skin tear as a2

scratch, we sometimes think of as an insignificant thing, as a3

scratch that’s bleeding, is of significance?4

A As we age, our skin thins.  Elderly people, people in5

their eighties and above, sometimes people in their seventies,6

their skin becomes like tissue paper.  And you know, with7

tissue paper, you could just rub it the wrong way, it tears,8

unlike a heavier writing paper, or wrapping papers, something9

of that nature.10

So, any encounter with another object might cause the11

skin to tear.  You can call that a scratch, you can call it a12

cut.  In nursing homes, it’s generally called a skin tear,13

which includes all of the above.  It includes scratches, it14

includes cuts, it includes abrasions because they’re all15

usually bleeding because the skin has torn like tissue paper16

would tear.17

Skin tears shouldn’t just happen.  I mean they don’t18

happen out of nowhere.  If I bump my hand against the sharp19

edge of this counter here, it might cause a skin tear.  If20

someone grabs me hard, it might cause a skin tear.21

The thing with skin tears is that it’s important to22

document all of them, no matter how minor, because it provides23

information that the doctor or the administration might need to24

determine what’s causing skin tears.25
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If a person has an accidental skin tear, doesn’t have1

another one for six months, nothing to be concerned about.  If2

the person has frequent skin tears in a short period of time,3

it’s indicative of a problem.  It might be a problem with the4

person’s balance, for example.  They’re falling against things,5

they don’t fall all the way to the floor, but their balance is6

off so they’re stumbling against furniture and getting skin7

tears that way.  That’s important for the doctor to know8

because he can treat or she can treat that balance problem.9

In training my investigators when I was the10

ombudsman, I emphasized that they review the charts for11

frequent skin tears that were not -- where the cause was not12

known because it may be indicative of abuse.  That someone in13

the nursing home is grabbing the person and pulling them,14

causing skin tears.15

So, it could be indicative of abuse, it could be16

indicative of a medical problem.  It could be indicative of a17

lot of things.  But the important thing is not to treat it as18

minor or inconsequential, but every skin tear needs to be19

written down so that you can determine what the causes are,20

whether it’s abuse, whether it’s a medical problem, or whether21

it’s just an accident.22

Something had to have caused the skin tear, and23

documentation of each and every skin tear is essential.24

Q Item Number 5 --25
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THE COURT:  Just a second.1

MS. ALITO:  Oh, sure.2

THE COURT:  You haven’t correlated the testimony with3

the document.  You have referred to the expert report, but the4

document D-20, we haven’t looked at.5

MS. ALITO:  Certainly.6

THE COURT:  Not that we need to dwell on it, but --7

MS. ALITO:  Okay.8

THE COURT:  “I assessed.  Patient seen with a scratch9

to right elbow with a little bleeding.”10

Okay.  How does that give rise to a disciplinary11

charge here?12

BY MS. ALITO:  13

Q Let’s look at Page 2 of Defendant’s Exhibit 20, Item 4 --14

A Right.  15

Q -- “on 9/20/10 employee provided treatment to patient16

XXXXXX” and --17

A That’s an initial for “without”.18

Q Without?19

A The S with a line over it.20

Q -- “without an order.  Employee failed to write an order21

for skin tear” -- well, why don’t you continue reading it?22

A Okay.23

Q You’re better at reading medical writing.24

THE COURT:  Would you read the whole Item 4?25
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THE WITNESS:  Oh, sure.1

A “On 9/20/10 employer” (sic) “provided treatment,” that’s2

the T-X, “to patient (XXXXXX),” and the S with the line over it3

means “without an order.  Employee failed to write an order for4

skin tear,” again, T-X, “treatment even though she documented5

on incident report that treatment was implemented.”6

So, what happened here is that the -- that Ms.7

Claudio apparently treated this skin tear on the elbow without8

getting a doctor’s order for the treatment, or at least without9

documenting that she got a doctor’s order for the treatment.10

So, I don’t know whether she called the doctor and11

said, “I’ve got a lady here with a skin tear to her elbow,” and12

the doctor said, you know, “go ahead and apply a little13

Neosporin on a Band-Aid, and I’ll look at it when I come in.”14

I don’t know whether that happened or whether she15

just failed to get the doctor’s order.  That’s not clear from16

this statement.17

THE COURT:  You call the doctor for every skin tear -18

- every new skin tear you see?19

THE WITNESS:  Generally, yes.20

THE COURT:  You may continue.21

MS. ALITO:  I was just advised we should have -- and22

we need to -- strike a word from the record, which was a name23

that --24

THE COURT:  Okay.  Fine.  We’ll just -- I order that25
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it be redacted.1

MS. ALITO:  Thank you, Judge.  And we will similarly2

review the exhibit for redactions and agree with counsel for3

the NLRB with respect to same.4

THE COURT:  We have names indicated throughout these5

records, I assumed that you had already attended to that6

redaction function.  But if you haven’t, you will. 7

Thank you.8

MS. ALITO:  Okay.9

BY MS. ALITO:10

Q All right.  Item 5 in your report is failure to document a11

patient post fall.12

A This begins on the first page of Defendant’s Exhibit 20,13

about midway down the page.  The third line there, there’s a14

parenthesis, “(1) Employee failed to document on patient,” and15

then initials are in parentheses, “on 9/20 and 9/22 7 to 316

shift post fall.  On these occasions,” and then it says,17

“Please see page over.”  And it continues, “Patient was found18

on 9/20/10 with a new injury to the head, and was on” -- and19

there’s a hole punch there that occludes part of the next word,20

but the final word is “check.”  And the partially occluded word21

is “most likely neuro” because that’s what I would expected to22

be there, “neuro checks” -- neurological observations of the23

patient after they fell and hit their head.24

Head injuries.  Particularly problematic in nursing25
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homes because, as I said before, so many people are being1

treated for COPD or CHF with blood thinners of various2

strengths.  If a person falls, and hits his head, that may well3

cause a brain bleed -- bleeding from the brain because the4

blood has been thinned with the medication.  And that could5

lead to condition called subdural hematoma, which is basically6

a clot on the brain.  As the blood comes out of the brain, it7

forms a clot.  I have seen that lead to death within a few8

hours of the incident.9

As a matter of fact, recently the litigation10

department of my firm litigated such a case to judgment in a11

malpractice context.  And I consulted on that case, and the12

individual was dead within approximately five hours of the13

fall, and a young man, a man in his sixties.14

It is extremely important for the nurses in a15

situation like this, where someone falls and hits his head to16

do regular and frequent checks of things like the pupils, of17

the eyes, and other neurological signs and symptoms because if18

a brain bleed does occur and a subdural hematoma follows, it is19

an emergency situation.  The patient needs to be rushed to the20

hospital immediately for life-saving surgery.  And you don’t21

have a lot of time.22

I’ve seen situations where it has gone maybe as long23

as eight hours, nine hours at the most.  If unattended to, the24

person will die.25
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If attended to, the person can be saved and go on to1

-- I mean they already have problems, they’re in the nursing2

home for something else, but they won’t die from the fall.3

But very, very important that neurological checks be4

done, and be documented on a regular basis because you really5

only have a short time to react once neurological problems6

become evidence.7

This is particularly true if the fall happens toward8

the end of a shift because, in all likelihood, nothing’s going9

to show up right away.  And the nurses on the next shift need10

to know what to look for.  So, it’s very important.11

I’ve said many times today that good documentation is12

important to let the next shift know what’s going on. 13

Extraordinarily important in the case of a head injury.14

Q And finally with respect to Ms. Claudio, Item 6 in your15

report is the incident of Ms. Claudio returning to the facility16

to sign her TAR for the entire day.17

A As I’ve said before, it takes virtually no time to sign18

the TARs.  If you provide the treatment, it takes that long to19

put your initials in the box.  I don’t know why Ms. Claudio20

didn’t do that, but it clearly indicates to me, as do these21

other matters, that she either is unaware or disregards the22

importance of contemporaneous documentation.23

Now here we have a situation where she testified at24

deposition that she was in a hurry to get to her other job. 25
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She worked the 7 to 3 shift at Somerset, she had identified her1

other job at another facility.  So, she went somewhere else and2

worked 3 to 11 with other patients in another nursing home, and3

then came back after 11 o’clock, expecting that she would4

remember the treatments that she gave to her patients between 75

A.M. and 3 P.M. earlier that day, and be able to initial the6

appropriate boxes.7

I honestly don’t know how she could do that.  First8

of all, we’re talking about patients that she treated at 7 and9

8, 9 in the morning.  And after 11 o’clock at night, she has to10

remember what she did that many hours earlier.11

Secondly, you’ve got the intervening --12

THE COURT:  She started at 7.13

THE WITNESS:  She started at 7.  The 7 to 3 shift.14

THE COURT:  7 A.M.15

THE WITNESS:  Yes.  Yes, Judge.16

THE COURT:  And so she’s returning at 11 P.M.17

THE WITNESS:  P.M., right.  She worked 7 to 3 at18

Somerset -- 7 A.M. to 3 P.M. at Somerset.  She was in a hurry19

to get to her other job, whatever that means, “in a hurry.”  If20

she did this -- if she documented the TAR properly, there would21

have been no need to hurry, it would have been done.22

Then she worked 3 P.M. to 11 P.M. at another facility23

with other patients, and then came back after 11 and had to24

remember what she did that morning.  I don’t know how she can25
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do that without getting terribly confused.  If she had 16 to 201

patients at Somerset, and 16 to 20 patients at the other2

facility, and I use those numbers because those are fairly3

common numbers in terms of workload for LPNs, that means that4

she had 32 to 40 patients that she saw that day.  How, in any5

reasonable way, can she remember what she did?6

BY MS. ALITO: 7

Q Would it be typical for each of those patients to have8

multiple treatments?9

A Yes.  As I said before, this second page of D-15 is a10

pretty good example of a TAR.  As you can see, all the boxes in11

the second column are full.  So, there are several treatments12

that are required for this one patient.  And she has to address13

each one of those as appropriate.14

For example, the -- one, two, three, four, five --15

sixth box down on this page says, “Right hip cleaned with NSS,”16

which is a lotion, “pat dry.  Apply Medihoney paste, packed17

with loosened gauze, covered with bordered gauze, BID,” meaning18

twice a day.  Okay.  So, that particular treatment as described19

there, cleaning it with a lotion, putting on medicinal honey,20

and packing it with gauze has to be done twice a day.  If21

you’re doing that on 32 to 40 different patients, or something22

similar to that on 32 to 40 different patients, how can you23

remember clearly that you did it on one particular patient so24

that you can initial the box? 25
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It seems to me you go through all that, you put on1

the lotion, you put on the honey, you put on the gauze, you2

initial the box.  I don’t understand how it can be skipped or3

done at the end of a shift.  And certainly not another shift4

later.5

The other concern here is that the nurses who come on6

at 3 o’clock when Ms. Claudio has left Somerset and gone7

elsewhere, you’ve got nurses that come on at 3 o’clock in8

Somerset, and if the boxes aren’t checked, initialed, they9

don’t know whether that treatment was given or not. 10

So, they’re either going to give it again -- and in11

this case that I just read, this example, which is not what Ms.12

Claudio was doing, but it’s the only TAR I have available,13

maybe there’s no harm in applying lotion and medicinal honey,14

and cleaning the hip wound three times instead of twice a day,15

but I can certainly conceive of other treatments where there16

may be harm in doing them more often than prescribed.17

And certainly if the treatment is administration of a18

medication, that’s a different situation altogether because19

that could lead to an overdose, which would be harmful to the20

patient.21

So, the nurses on the 3 to 11 shift at Somerset don’t22

know what Ms. Claudio did between 7 and 3.  There’s nothing23

there.24

Q Would Ms. Claudio’s efforts to come back after -- at 1125
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o’clock at night resolve that issue?1

A No, the nurses from 3 to 11 still wouldn’t have known what2

she did.  And for that matter, the nurses who started at 113

o’clock at night, and are already administering treatment to4

their patients while Ms. Claudio is feverishly trying to sign5

all the boxes, they don’t know what she did either.  So, you’ve6

got a real lack of communication with regard to what treatments7

and what medications have been administered to these patients8

on the -- what we call the morning shift, or the first shift9

from 7 A.M. to 3 P.M. 10

Q What if Ms. Claudio kept, again, a little note for herself11

of what she did?12

A Well, I said before with regard to Ms. Napolitano, it’s13

hard for me to picture what that paper looks like at the end of14

the shift with all the notes she must have on there for all the15

patients, and crumbling it in her pocket, and so forth.  Now we16

add the fact that Ms. Claudio’s been in another facility17

entirely treating a whole nother group of patient.  If she’s18

keeping all of them on her little pocket note, it just boggles19

my mind as to how she could possibly find anything on that20

note.21

Add to that the potential HIPAA concerns of taking22

personalized health information out of Somerset and carrying it23

around with her to another facility.24

THE COURT:  How do you spell HIPAA, for the record?25
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THE WITNESS:  H-I-P-A-A.  One P, two A’s.1

THE COURT:  That’s privacy, right?2

THE WITNESS:  Stands for the Health Insurance3

Portability and Privacy -- no.  Health Insurance Portability4

and Accessability Act, that’s why there’s two A’s.  But it’s5

privacy6

THE COURT:  But you’re referring to privacy.7

THE WITNESS:  Yes.8

BY MS. ALITO:9

Q Mr. --10

A So, I’d be concerned about the HIPAA considerations of11

carrying that personal health information out of the facility12

with her.13

Q As some in this litigation have described Ms. Napolitano -14

- Ms. Claudio’s action in returning to the facility to15

belatedly sign the TARs as admirable, would you agree with16

that?17

A Absolutely not.  What would be admirable if she did what18

she was supposed to do and initial the TARs as she provided the19

treatments.  Again, I can think of no reason why a person would20

not do that unless, as Ms. Bell suggested yesterday, she was21

walking around without the treatment book, without the book22

with the TARs in it.  In which case, she’s only guessing at23

what treatments each individual resident requires, and that’s24

even worse practice.25
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Q And, Mr. Isele, do you recall from Ms. Claudio’s1

deposition that she didn’t dispute that she had made the2

mistake with the aspirin? 3

A That’s my recollection, yes.4

Q And do you recall from her deposition that she didn’t5

dispute that she had failed to do the documentation post fall?6

A That’s my recollection.7

Q And do you recall from her deposition that she didn’t8

dispute that she came back --9

THE COURT:  To do the documentation post fall.10

MS. ALITO:  Post fall.11

BY MS. ALITO:12

Q And that she didn’t dispute that coming back to sign all13

of her TARs, that she did that?14

A She certainly did not dispute that.15

Q Okay.  And do you recall that she admitted that all of16

them were mistakes?17

A Yes.18

Q And, in fact, do you recall that she says that -- in her19

deposition, that those mistakes warranted discipline?20

A I don’t specifically recall that she said they warranted21

discipline.  I would like to have my recollection refreshed on22

that, if you have it there.23

Q Sure.  Page 102, starting with Line 10.24

(Pause)25
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MR. SANTIAGO:  Okay.1

BY MS. ALITO:2

Q The question was:3

“Q No, no, no.  I’m asking the questions.  You admit4

that it would be reasonable and appropriate to discipline5

an employee for each of these mistakes, right?6

“A Yes.  Discipline, not fire.”7

A Yes, now I do recall that.8

Q And the following question was:9

“Q Okay.  So, how many mistakes do you believe an LPN10

should be permitted to make before she gets terminated?11

“A I don’t know.12

A I remember that now.13

Q Right.  Do you agree with Ms. Claudio that all of these14

incidents warranted -- were mistakes and warranted discipline?15

A I certainly do.16

Q And have you formed an opinion about whether the17

reinstatement of Ms. Claudio would be in the public interest?18

A I have formed such an opinion.19

Q And could you tell us what that is?20

A All of these errors indicate to me a pattern of disregard21

of the importance of contemporaneous documentation.  In my22

opinion, it would not be in the public interest to reinstate23

Ms. Claudio.  And based upon the pattern of disciplinary24

actions and repeated conduct, I question whether even education25



Isele - Direct 78

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

or subsequent training could make a difference.  It seems to1

me, based upon -- I shouldn’t say it seems to me.  My opinion,2

based upon the incidents indicated here, is that she would3

continue to practice in disregard of the importance of4

contemporaneous documentation.5

Q Thank you.  Let’s turn next to Jillian Jacques.  And we6

begin with December of 2009 when Ms. Jacques received a final7

written warning for failure to properly assess a newly admitted8

resident for pain.9

Now, I know that you’ve discussed pain assessments --10

A Yes.11

Q -- before.12

A Yes.13

Q And I know you’ve heard Ms. Jacques’ explanation sitting14

in the courtroom of what occurred here.  And so could you,15

please -- starting with a little background on this incident --16

tell us your understanding of what occurred, and then your17

evaluation of the situation?18

A It’s my understanding that the State of New Jersey did its19

regular survey -- its annual survey of Somerset Valley ending20

on December 1st of 2009.  During the course of that survey, a21

patient was interviewed by one of the surveyors -- one of the22

inspectors.  That patient had come into the nursing home in the23

beginning of November, she had rectal cancer, which was being24

treated by radiation therapy outside of the facility.  They25
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would take her out of the facility for her radiation therapy1

and then bring her back.  And that she had a lesion in her2

rectum which caused her excruciating pain every time she had a3

bowel movement.4

And from my reading of the surveyor’s report, this5

was a very alert and oriented resident, this was not a demented6

person.  She knew what was going on.  She was quite articulate7

in how she described her situation to the surveyor.  And she8

told the surveyor that every time she had a bowel movement, the9

pain was so severe that she had to scream out, and she was10

embarrassed that other people in the nursing home would hear11

her screams.  So she took a washcloth and stuffed it in her12

mouth to muffle her own screams, that’s how bad the pain was13

that this woman was suffering on the 20th of November when she14

spoke to the State surveyor.15

It’s my understanding --16

THE COURT:  Just a second.  I just want to get the17

dates right.  This interview was --18

THE WITNESS:  With the State surveyor, as I recall,19

was on November 20, 2009.20

THE COURT:  Okay.  The survey interview of patient on21

November 20, 2009.22

THE WITNESS:  Correct.23

THE COURT:  And she had been admitted when?24

THE WITNESS:  My recollection --25
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THE COURT:  I mean she --1

THE WITNESS:  -- is November 4th.2

THE COURT:  She arrived at this facility, right?3

THE WITNESS:  It was the first week in November.  I’m4

pretty sure it was the 4th.5

THE COURT:  So, she’s been there at least two weeks.6

THE WITNESS:  Yes. 7

MS. ALITO:  Your Honor, may I -- we had earlier8

decided we would not admit the rebuttal reports at this time. 9

But if I may, I would like to permit the witness to refer to10

his report of November 2, 2011 for reference for the details of11

the questions that the Court is posing now with respect to this12

incident.13

THE COURT:  You can use it to refresh his14

recollection.15

MS. ALITO:  Thank you, Judge.  This is marked as16

Defendant’s Exhibit 11.17

THE COURT:  Just identification now.18

MS. ALITO:  Yes. 19

THE WITNESS:  Okay.  My recollection was good, it was20

November 4th that she was admitted into the nursing home with a21

diagnosis of rectal cancer.22

My recollection was in error on the date of the23

interview, however.  She spoke with the State surveyor on24

November 24th, not the 20th.25
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THE COURT:  So, she had been there 20 days.1

THE WITNESS:  20 days, yes.  It’s also my2

recollection that the surveyor came back the next morning to3

continue to interview this resident, and noticed that her4

breakfast tray had not been touched, all the food was still on5

it, and she asked the resident, “Aren’t you hungry?”  And the6

resident said something to the effect of, “I’m very hungry, but7

if I eat, I’ll have to go.”  Meaning go to the bathroom, have a8

bowel movement, “And I’m afraid to do that.  So, if I don’t9

eat, I don’t have to go as often.”10

The pain, the excruciating pain that this woman11

experienced every day from November 4th to November 24th, so12

severe that she had to stick a rag in her own mouth to muffle13

her screams because she was concerned about disturbing the14

other nursing home residents is -- constitutes some of the most15

severe harm that I have seen, including everything that I saw16

and reviewed during the course of my term as the State17

ombudsman, the nine and a quarter years that I spent there as18

general counsel and as ombudsman.19

It is just incredible to me that this was allowed to20

go on for 21 days.  And it was Ms. Jacques’ failure to address21

pain in her initial assessment of this resident, failure to22

complete a pain assessment, that set a series of failures in23

motion.  The inter disciplinary team had no indication on the24

initial nursing assessment the pain was an issue.  So, they25
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didn’t care plan her for pain.  They didn’t make a care plan to1

treat this woman’s pain.  The doctor apparently prescribed an2

ointment -- Lidocaine to -- like the Novocaine that you get3

when you go to the dentist, short-acting.  The purpose of the4

ointment was to dull the pain of that lesion in her rectum so5

that she could go to the bathroom.  Lidocaine is a short-acting6

anesthetic, it doesn’t last long, but it lasts long enough to7

have a bowel movement.  It is never documented in those 20 days8

that she was there before she spoke with the surveyor that she9

got that Lidocaine ointment so she could go to the bathroom10

without pain.11

THE COURT:  You mean the doctor’s prescription of12

Lidocaine is not in her chart?13

THE WITNESS:  It’s in -- as I understand it, it’s in14

her chart, but it was never documented as administered.  It was15

probably in the chart with the initials P-R-N, meaning as16

needed.  We had a semi comical phrase in the office that PRN17

means patient receives none.  It’s actually an abbreviation of18

Latin words, which mean as needed.19

But it was the understanding among my investigators20

that if something -- a medication was in the chart as PRN, the21

patient rarely got it because it didn’t say twice a day, or22

every three hours, or something like that.  PRN meant as23

needed, so it was disregarded.24

So, my -- the only thing that I can suppose from the25



Isele - Direct 83

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

fact that it was a written order and she never received any was1

that it must have been in the chart as PRN.2

BY MS. ALITO:3

Q Mr. Isele, you heard Ms. Jacques’ testimony that she was4

just the admitting nurse.5

A I sure did.6

Q And, therefore, she’s not responsible.7

A Yeah, I think her exact words were, “I only had her that8

once.”  Well, but that was a very important once, as I9

testified with regard to Ms. Claudio.  The admission note forms10

the foundation, the basis for the subsequent treatment that11

person is going to receive in the nursing home.12

Ms. Jacques did not complete a pain assessment, as13

she should have, and she admits that.  And that formed the14

basis for the lack of treatment that this woman received for15

the next 20 days of her life.  Before -- fortunately, the State16

happened to come in.  I don’t know how long this would have17

gone on if the State hadn’t come in, probably until she died.18

THE COURT:  Well, on the first shift -- just to try19

to understand this.   On the first shift --20

THE WITNESS:  Yeah.21

THE COURT:  -- or whenever she has to conduct that22

bodily function, this patient, there’s pain.23

THE WITNESS:  Yes, there is.24

THE COURT:  So, what’s the first shift nurse supposed25
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to do?1

THE WITNESS:  The first shift nurse is supposed to2

get her the ointment so she will have less pain going to the3

bathroom.4

THE COURT:  Based upon an admission note, or based5

upon a MAR?6

THE WITNESS:  Both.  The physician order sheet is7

prepared at the time of admission, and will have the8

medications of the physician orders, and then that’s9

transcribed onto the MAR where the individual medications are10

in those boxes on the left-hand side with dosage and frequency.11

BY MS. ALITO:12

Q Mr. Isele, do you --13

THE COURT:  Wait, the question hasn’t -- 14

MS. ALITO:  Oh, I’m sorry.15

THE COURT:  He hasn’t finished answering.16

MS. ALITO:  Mine was related, but I --17

THE COURT:  Okay.  So, you’ve got a MAR and says18

Lidocaine as needed.19

THE WITNESS:  Right.20

THE COURT:  Whenever the first necessity to use the21

facilities occurs, the patient’s going to have pain.22

THE WITNESS:  Yes.23

THE COURT:  So, how does the admission note relate to24

what the first shift nurse is supposed to do?25
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THE WITNESS:  The admission note gives no indication1

that this patient has a problem with pain.  Therefore, the care2

plan, which the nurses are supposed to read and follow for this3

-- that’s yet a separate document, the care plan --4

THE COURT:  Oh, okay.5

THE WITNESS:  -- should have addressed the issues of6

pain, and how it’s to be treated.  There is no care plan for7

pain because there was no admission note indicating that pain8

was an issue.9

BY MS. ALITO:10

Q And related to that, Mr. Isele, do you recall that the11

report of the survey stated with respect to this, quote, “The12

surveyor reviewed the resident’s medical record and found that13

when the resident was admitted, the facility failed to perform14

a complete pain assessment.  Consequently, the15

interdisciplinary team did to develop a care plan for pain, and16

pain was not included on her list of problems, despite the fact17

that one of her admitting diagnoses was pain.”18

A I remember that very clearly, yes.19

Q And does that comment from the report on the survey20

reflect a conclusion by the State of the responsibility of the21

admitting nurse in this chain of events?22

A Yes, the -- I think the surveyor lays it out very clearly23

there.  That because there was no pain assessment completed on24

admission, that the interdisciplinary team did not care plan25
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this patient for pain, and pain appeared nowhere on her chart.1

And getting back to the aphorism I mentioned earlier,2

if it’s not written down, it didn’t happen, this is a perfect3

example of the fact that even though this woman had pain, and4

clearly was in pain, it wasn’t written down, so she didn’t have5

pain.6

Q And did Somerset -- was Somerset assessed a violation in7

this connection, a G level violation?8

A Yes, they were given a G level deficiency for this.9

Q All right.10

A Yes.11

Q And is that a serious deficiency?12

A A G level deficiency means actual harm, and I could not13

agree more.  There was actual harm in this case.14

(Pause)15

A Actual, severe, and continuing.16

Q All right.  We’ll move next to --17

THE COURT:  What if the nurse had -- as Ms. Jacques18

testified, the nurse doing the intake observed no pain, and was19

told of no pain?  I think that was her testimony here.20

THE WITNESS:  The -- all other indications are that21

she did not do a complete pain assessment.  Now I don’t know22

what that means.  Clearly the surveyor concluded that Ms.23

Jacques had not done a complete pain assessment.24

THE COURT:  Okay.25
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THE WITNESS:  I don’t know if she didn’t ask the1

right questions, or if she got distracted and just left it2

hanging.  I don’t know.3

If she had done a complete pain assessment on a4

patient with rectal cancer, who had severe pain every time she5

defecated, I’ve got to believe that the patient would have6

indicated so.7

MS. ALITO:  Okay to proceed, Judge?8

THE COURT:  Yes. 9

MS. ALITO:  Okay. 10

BY MS. ALITO:11

Q Item 2 under Ms. Jacques, you state that Ms. Jacques12

acknowledged that in July or August, 2010, she committed a13

serious medical error when she failed to observe a patient14

taking her medication.15

A Right.16

Q And we’ve talked about this before.17

A We talked about this in the context of the pink pill with18

Nurse Napolitano.  And --19

Q And here we know from Ms. Jacques’ testimony, including20

when she testified in this proceeding, that she acknowledges21

that she left the medication.22

A Yes.  And, again, the potential -- the potential harm of23

that is:24

That the -- A, the patient won’t take it, will forget25
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about it, it will roll under the bed, I don’t know, get lost in1

some fashion;2

Or, on the other side of that coin, the roommate3

might come in, see that medication on the night stand, and4

think it’s for her, and take it, and it has unpredictable5

consequences, some of them very bad.6

Q Okay.  Item Number 3, November 1, 2010, “Failure to7

complete incident reports.” 8

MS. ALITO:  And for this, I’m going to show the9

witness a document.10

THE COURT:  Accident or incident?  Incident.11

MS. ALITO:  Incident.  Previously entered into12

evidence as D-2.13

(Pause)14

BY MS. ALITO:15

Q When you’ve refreshed by reviewing that document, Mr.16

Isele --17

A Yes.18

Q -- I’ll ask that you, again, describe your understanding19

of this incident, and your evaluation of it.20

A That evening, which was November 1st of 2010, Ms. Jacques21

had to deal with two separate unrelated falls.  She found one22

resident sitting on the floor, did not complain of pain or23

injury, and that was at -- that was documented at 9:50 P.M.24

And then in a separate incident, she heard a resident25
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call out, she found sitting on the floor, states that, “He was1

reaching for the urinal and slipped.”  And then she writes,2

“Did not complain of” -- oh, “No complaint verbalized.”  That’s3

what that means.  “No complaint verbalized.”  And that was at4

9:45.  So, within five minutes, she had these two falls.5

THE COURT:  So, 9:45 and 9:50.6

THE WITNESS:  Yes.7

A She partially documented both of those.  There was no8

apparent injury but, again, with falls, sometimes injuries9

don’t reveal themselves immediately.  This is about an hour10

before the shift change at 11 P.M., so it’s highly likely that11

any injury that may have occurred is not going to show up until12

the next shift comes on.13

And she did not document whether she made any14

interventions.  That is did she assist the patient into bed,15

did she get an ice pack, did she -- you know, whatever. 16

There’s no indication of what interventions were done.  Or, if17

none, why she felt that no interventions were necessary; and I18

would expect to see that.19

Q How about that statement -- her individual statement form20

with the Bates stamp number Somerset 002513, under Number 221

where Ms. Jacques was asked to, “Tell us step-by-step, in your22

words, what happened, what you actually saw, and/or heard.”23

A She says, “Called to Room 21.  Noticed resident on the24

floor.  When asking what happened, patient sitting on floor. 25
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Status, he was trying to get into.  Observed patient sitting on1

the floor, stated I was trying to get into.”2

Q Is that an adequate explanation of what occurred?3

A Not adequate in any way.  It tells me that she went to4

Room 21, and saw the patient sitting on the floor, but the rest5

of it is so incomplete as to make no sense at all.  I can’t6

make sense out of “patient was trying to get into.”  I don’t7

know what that means.  But it is not, in any way, an acceptable8

explanation of what she did, how she proceeded, what9

intervention she took, or if she didn’t take any interventions,10

why she felt no interventions were necessary, did she get the11

patient back into bed, did she call someone else to help her12

get the patient back into bed?  We don’t know any of that.13

Q And can a failure to adequately document an incident14

report cause harm to the patient?15

A Again, this was just slightly more than an hour before the16

shift change, and I don’t know what she might have told the17

nurses coming on at 11 to 7.  There’s been no testimony that18

she told the nurses anything.  So, they don’t know that these19

two residents fell out of bed, and to be observant for changes20

that may indicate problems.21

Q Now, Item Number 4 --22

THE COURT:  Just looking -- before we leave this Page23

2513 in D-2.24

THE WITNESS:  Yes.25



Isele - Direct 91

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

THE COURT:  Does this appear to be attached to the1

accident -- the contemporaneous accident report, or does --2

THE WITNESS:  It would be, Judge, yes.3

THE COURT:  Okay.  So, it’s 2512 and 2513.4

THE WITNESS:  Well, and possibly -- likely 2514,5

which is the supervisor’s statement that would have been6

attached, as well, to the final incident report.7

THE COURT:  Are you saying that Ms. Jacques -- the8

nurse’s portion of the incident report is filled out before the9

nurse leaves the shift?10

THE WITNESS:  Yes. 11

THE COURT:  Thank you.  Go ahead.12

MS. ALITO:  Okay. 13

BY MS. ALITO:14

Q Incident Number 4 with regard to Ms. Jacques involves her15

failure to enter an order for enteric coated aspirin.  She16

entered an order for regular aspirin, and then she failed to17

write the order -- the physician’s order for aspirin at all on18

the MAR.  19

A That is correct.20

Q And we understand from Ms. Jacques’ testimony that she21

doesn’t dispute that she committed these errors.22

A That’s correct.23

Q Okay.  And can you tell us, please, your evaluation of24

those mistakes?25
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A Just repeating what I said earlier about aspirin, the1

doctor has to carefully balance the effects of aspirin based2

upon his or her knowledge of the patient, each individual3

patient.  This order was apparently for coated aspirin, which I4

mentioned before.  It’s like Bufferin, it’s a buffered -- it’s5

a coated aspirin that permits less stomach irritation, reduces6

that effect of the aspirin, while not interfering with its7

blood-thinning capabilities.  So, apparently the doctor here8

was concerned that the stomach irritation would be a problem9

for this patient.10

And, again, it’s the responsibility of the admitting11

-- in this case, again, Ms. Jacques -- to transcribe the12

doctor’s orders correctly, which she did not.  Instead of13

writing enteric coated aspirin, or aspirin EC, or EC aspirin,14

something of that nature, she just wrote aspirin on the15

doctor’s order sheet, and then failed to write anything at all16

with regard to aspirin on the MARs.17

And as she testified yesterday, that’s probably the18

only time she’s going to see that patient.  But her actions as19

the admitting nurse are extremely important because the nurses20

who will treat that patient from that day on, as long as he or21

she is in the nursing home will look at the MARs every shift22

and not see anything about aspirin because it’s not there.23

Now, a particularly dutiful nurse might also look at24

the physician order sheet, but that’s highly unlikely because25
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it’s there with the boxes for my initials on the MARs, that’s1

what I look at as a nurse.2

So, she made two mistakes here, significant mistakes:3

One, on the physician order sheet, she did not4

transcribe the enteric coated aspirin.  So, if she had followed5

through and put that on the MARs, the patient would have gotten6

regular aspirin, not coated, which could have caused gastric7

bleeding, certainly gastric irritation, which the doctor wanted8

to prevent.9

But then she went the next step and didn’t put the10

aspirin on the MARs at all.  So, now this patient is not going11

to have the benefit of the blood-thinning qualities of the12

aspirin, which is why the doctor gave her the aspirin in the13

first place.14

And that’s going to continue as long as this resident15

is in the nursing home because every month when the MARs is16

rewritten, it’s going to be rewritten the same way, or17

reference is going to be made back to the physician order18

sheet, and aspirin not coated is going to be written on the19

MARs.20

So, for the month of February of 2011 -- the patient21

came ain on the 10th -- no, excuse me.  Jacques was disciplined22

on the 10th.  I don’t know exactly when the patient came in23

from this.  The patient came in in early February, in any24

event.25
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So, for the month of February, there’s going to be no1

aspirin given because there’s no aspirin on the MARs.2

Maybe at the beginning of March, somebody’s going to3

look at the physician order sheet and says, “Oh, look at that,4

she’s supposed to be getting aspirin,” and write that on the5

March MARs when she will get the incorrect medication.  I’m not6

really sure which is worst, that’s up to the doctor.7

Q Is this something that would be caught on the 24-hour8

check, and if it would be, does that make it okay?9

A It certainly should be.  If the physician order sheet10

differs from the MARs, that’s something that should be picked11

up on the 24-hour check.  I was surprised at deposition when12

Mr. Santiago told me that LPNs on the 11 to 7 shift were doing13

the 24-hour check; that’s not a job for LPNs.  And I can14

certainly understand if that, in fact, was the case why it was15

missed.  RNs should be doing that 24-hour check.16

Nevertheless, it apparently wasn’t.  Apparently this17

error was picked up by the pharmacist when the order came in18

for the medications to send over to the nursing home, and19

that’s how this was caught.20

Q Does the fact that it was caught, or should have been21

caught, or would have been caught if RNs were doing the 24-hour22

check, does that make it okay for Ms. Jacques to have made the23

mistakes -- the two mistakes in the first place?24

A It’s not okay to make medical errors, which this is,25
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regardless of the fact that there are so-called fail safe1

measures in effect.2

The admission nurse -- in this case, Ms. Jacques --3

is absolutely responsible for any harm that might occur to this4

patient down the line as a result of her errors.  She’s5

fortunate that the pharmacist picked it up.  The patient is far6

more fortunate that the pharmacist caught it.7

But the fact that it might be caught somewhere down8

the line is not something that a nurse should be relying on. 9

She should be doing her job properly.10

Q Mr. Isele, have you formed an opinion as to whether it11

would be in the public interest to reinstate Jillian Jacques to12

her position in Somerset? 13

A I have.14

Q And what is that opinion?15

A It is my opinion that it would be absolutely contrary to16

the public interest to reinstate Jillian Jacques because, to17

use a colloquialism, “she just doesn’t get it.”  She does not18

understand the importance of documentation.  She does not19

understand her responsibilities in at least two cases20

documented here as an admission nurse.  And those21

responsibilities have affects down the line as long as that22

person is in the nursing home.  She just doesn’t understand23

that.  “It’s routine, it’s an annoyance, it’s the only time I24

had that person so I can’t possibly be responsible for her” was25
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the attitude I got from her testimony in court yesterday.1

I would like to believe that further education might2

change that, but having heard Ms. Jacques’ testimony yesterday,3

I don’t believe that even further education would make her less4

of a danger than she is.5

Q Thank you.  6

MS. ALITO:  Your Honor, I’m about to move on to the7

final employee.8

THE COURT:  Yes, it’s definitely time to break for9

lunch.  Thank you.10

MS. ALITO:  Thank you.  11

THE COURT:  We’re in recess.  Thank you. 12

(Recess 12:54 P.M./Reconvene 1:55 P.M.)13

MS. ALITO:  May I proceed?14

THE COURT:  Yes.15

MS. ALITO:  Thank you.16

BY MS. ALITO:17

Q Okay.  Mr. Isele, we’re going to move now to Valerie18

Wells.  And Ms. Wells, unlike the others, is not working during19

the applicable period as a nurse, right?20

A Right.21

Q Okay.  And I’d like to begin by reading you an excerpt22

from the deposition of Ms. Wells --23

A Okay.24

Q -- and ask you if you agree with it.25
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MS. ALITO:  And, Counsel, I’m going to start on Page1

25, Line 22.2

THE COURT:  This is Wells’ deposition?3

MS. ALITO:  It is.  Sal and Mike, are you okay?4

MR. SANTIAGO:  Yeah, we’re fine.5

MR. SILVERSTEIN:  What was the page again?6

MS. ALITO:  25, Line 22.7

BY MS. ALITO:8

Q Okay.  Question:9

“Q Who was it who instructed you that you were to devote10

yourself full-time to the staffing coordinator position?11

“A Doreen Illis.12

“Q And what was Doreen’s title?13

“A The administrator.14

“Q And did she tell you why she wanted you to devote15

your time full-time to staffing coordinator?16

“A Yes.  She stated she wanted me to work -- concentrate17

more on the scheduling.18

“Q Because there were problems with the scheduling,19

right?20

“A Yes.21

“Q And scheduling is a very important function in a care22

center, right?23

“A Yes.24

“Q It is important for a lot of reasons, including25
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providing patient care, correct?1

“A Yes.2

“Q You need to make certain an appropriate number of3

nurses and other categories of employees are available on4

each shift, correct?5

“A To the best of my ability, yes.6

“Q And having appropriate nurses and aids on each shift7

is a very important thing, providing patients with8

appropriate care, correct?9

“A Yes.10

“Q Having appropriate staffing available each shift is11

also something that impacts the licensing of the facility,12

correct?13

“A I would assume so.14

“Q There are governmental requirements with respect to15

staff available at the facility, correct?16

“A Yes.17

“Q So, if scheduling is done improperly, it could impact18

the licensing of the facility, and it could impact the19

quality of care given patients, correct?20

“A It possibly could happen.”21

That’s the testimony of Valerie Wells.  Mr. Isele,22

before we get into more specifics, do you agree with Ms. Wells23

that problems with staffing can impact patient care and the24

public interest?25
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A I absolutely agree.1

Q And could you explain for us a bit, please?2

A In the years that I served as the ombudsman, I developed3

the firm belief and opinion that staffing problems were4

probably the single most frequent cause of abuse and neglect in5

long-term care facilities.6

Understaffing leads to underservice.  I can give you7

an example.  I remember very clearly at another nursing home --8

not Somerset Valley -- I went there in response to a complaint,9

and I arrived at about 10 in the morning.  And by 11:30, I10

noted that no one on the unit had been gotten up for the day: 11

dressed, bathed, you know, teeth cleaned, faces washed. 12

Everybody was still in their night clothes, and still in their13

beds at 11:30 in the morning.  And the reason -- as I14

eventually found out, it had nothing to do with the complaint15

that I was there investigating -- but the reason, I eventually16

found out, was that there were insufficient staff on the floor.17

Now, that’s reprehensible for a number of reasons. 18

Half the day had gone by, and people hadn’t gotten out of bed,19

there was no socialization, there was no stimulation, there was20

no activity, all of which are extremely important to the21

quality of life -- and I mentioned before that that’s one of22

the statutory responsibilities that we had was to insure the23

quality of life experienced by these individuals.  And it just24

wasn’t being done, and it’s -- it leads to depression, it leads25
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to a whole lot of different problems.1

Staffing is extraordinarily important.  And in2

addition, continuity of care is highly significant.3

So, yes, I agree that staffing is crucial to the4

overall provision of good care, in general, and in so many5

specific ways, including giving people their medications at the6

appropriate times, providing treatments at the appropriate7

times.  If there’s insufficient staff, a lot of times things8

get overlooked and services aren’t provided.9

THE COURT:  So, staffing can be inadequate due to10

quantity of staff and level of staff.11

THE WITNESS:  Correct.12

THE COURT:  Short staffing and --13

THE WITNESS:  Short staffing or --14

THE COURT:  -- inappropriate staffing.15

THE WITNESS:  Inappropriate staff, yes.  A lot of16

nursing homes cut back on their nurses and hire a lot of CNAs,17

certified nurse aids, who, of course, can’t do nursing18

functions like administering medications.  And, you know, they19

do that for obvious reasons.  A CNA comes cheaper than a nurse. 20

And within the nursing hierarchy, as appears to have been true21

here, the facility employed a lot of LPNs, and very few RNs. 22

Although they can conduct nursing functions, they are not as23

well-trained.24

MS. ALITO:  I’m going to show the witness a document25
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that’s been marked as Defendant’s Exhibit 21, Bate stamp number1

Somers 005026, memo dated September 7, 2010.2

BY MS. ALITO:3

Q In your review of records, and of Ms. Wells’ deposition,4

did you see that Ms. Wells was spoken to more than once with5

respect to scheduling errors?6

A Yes, I did.7

Q And did you -- I’ve handed you a memo dated September 7th,8

2010 with regard to a number of discrepancies, problems with --9

between a manual record that Ms. Wells maintained, and the10

SmartLinx system that we’ve -- that we’ve heard about.11

And do you recall that -- Ms. Wells’ deposition12

testimony, Page 97, Line 12, question that Ms. Wells did not13

dispute that these discrepancies existed?14

THE COURT:  Page 97?15

MS. ALITO:  Yes.16

Q Question:17

“Q Now going to the top of this document that we marked18

as Wells 4, there is a list of six discrepancies.  You19

don’t dispute that those discrepancies actually existed,20

do you?21

“A No.”22

And this was just one example of the number of times23

that Ms. Wells was spoken to, is that your --24

A Yes, she was spoken to several times.25
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Q All right.  And did you reach any conclusions with respect1

to the impact of Ms. Wells’ problems in correctly scheduling,2

and in her failure to use the SmartLinx system as opposed to3

her own manual list?4

A Yes, I reached the conclusion that due to her use of a5

private Excel spreadsheet that was not available to the6

administration or director of nursing, the director of nursing7

and the administration couldn’t possibly know what the8

appropriate staffing ratios were, ratio of staff to patients,9

and also the education level of the staff who were assigned. 10

And that’s just unacceptable.11

Q All right.  Did you reach a conclusion as to whether it12

would be in the public interest to reinstate Valerie Wells?13

A As I stated earlier, her insistence on using a personal14

spreadsheet instead of the SmartLinx system that would allow15

the administration access to the staffing data -- the actual16

staffing data makes it impossible for the administration to17

comply with State law, and that certainly is not in the public18

interest.19

Q Mr. Isele, were you asked to address the issue of the use20

of per diem nursing staff?21

A Yes.22

Q And what is your view with respect to the advisability,23

inadvisability of using per diem staff?24

A Per diem staff are supposed to be temporary employees. 25
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And as in any business, temps are something of a necessary1

evil.  People go on vacation, people get sick, and we have to2

fill in whether it’s a law firm or business office, or a3

nursing home, you have to fill in with temporary employees, and4

that’s what per diem nurses -- that’s my understanding of what5

per diem nurses are supposed to be, temporary employees.6

I have seen, in a number of instances, and never7

quite been able to figure out why legally a nursing home would8

use large numbers of per diem staff instead of full-time or9

part-time staff.  Economically it makes no sense because per10

diem staff are more expensive.11

From a continuity of care standpoint, it makes no12

sense because they’re filling in in different places, in13

different parts of the facility, in different assignments, on14

different shifts, and the patients aren’t getting the benefit15

of continuity of care from these temporary individuals.16

It was my observation during the time that I served17

as the ombudsman that it was the -- what I would characterize18

as many of the worst facilities in the State --19

THE COURT:  I didn’t quite follow that.  Just a20

second. 21

THE WITNESS:  Okay.22

THE COURT:  Go ahead.23

A It was my observation that many of the -- or some of the24

worst facilities in the State were the biggest users of25
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temporary employees.  And the better facilities used full-time1

and part-time staff, many of whom had been with the facility2

for a long time.  And my observation was that overall, the care3

was better in those facilities.  4

I remember going to one facility where every staff5

person that I met had been there for more than 15 years.  And6

the administrator had been there much longer than that.  And7

having been to hundreds of facilities throughout the State, I8

was truly impressed that day by the quality of care, by the9

relationship between the staff and the patients, and the10

administration.  It was a very positive relationship.  11

And I remember going into other facilities where the12

staff was all per diem nurses, and there was no communication,13

there was no relationship, and poor care was being provided. 14

So, it’s my opinion developed over a long period of15

time, that inappropriate use of per diem staff results in poor16

care.17

Q Have you formed an opinion as to whether it would be in18

the public interest to require Somerset Valley to increase its19

use and the hours of per diem employees, or per diem workers?20

A I have developed an opinion, and I do not think that it21

would be in the public interest for Somerset Valley to be22

compelled to give any particular number of hours to per diem23

staff.  Per diem staff should be temporary employees there to24

fill in on an emergency, or vacation situation.25
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Q Thank you.  Now you’ve heard during the testimony in this1

case, and have been advised that Somerset Valley currently2

employs no LPNs --3

A I have heard that.4

Q -- and relies --5

THE COURT:  Counsel, can I see you at the side,6

please?  Just a question.7

(Sidebar conference commences at 2:14 P.M./Concludes 2:17 P.M.,8

transcribed under separate cover)9

(Pause)10

THE COURT:  You may proceed, Counsel.11

MS. ALITO:  Thank you. 12

BY MS. ALITO:13

Q Mr. Isele, you’re aware that Somerset Valley has moved14

from a model where many LPNs were working to a model now where15

there are no LPNs, and only registered nurses.16

A Yes, I am aware of that.17

Q And my question to you is whether you have an opinion18

about whether that is a good thing or a bad thing for patients19

and the public interest?20

A I am aware of other facilities that have gone to that21

model and, in my opinion, the care provided at those facilities22

is superior.  I haven’t been aware of that change at Somerset23

specifically for very long, so I can’t really comment on how24

it’s working there.  But I can say in other facilities that25
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have gone that way, the care is superior.1

(Pause)2

Q Mr. Isele, to summarize, would you please tell us your3

conclusion as to whether it would be in the public interest for4

Shannon Napolitano to be reinstated to Somerset Valley?5

A In my opinion, and for the reasons that I have stated, it6

would be contrary to the public interest for Shannon Napolitano7

to be reinstated.8

Q How about Sheena Claudio, would it be in the public9

interest for Sheena Claudio to be reinstated to Somerset10

Valley?11

A In my opinion, and for the reasons stated, it would be12

contrary to the public interest for Sheena Claudio to be13

reinstated.14

Q Would it be in the public interest for Jillian Jacques to15

be reinstated to Somerset Valley?16

A In my opinion, and for the reasons stated, it would be17

contrary to the public interest and -- I should add with18

respect to all three -- contrary to the health, safety, and19

welfare of the vulnerable elderly people who reside in that20

facility --21

THE COURT:  You’re talking about the three LPNs?22

THE WITNESS:  Yes.23

A -- for Shannon Napolitano, Sheena Claudio, and Jillian24

Jacques to be reinstated.25
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Q That would be contrary to the health and safety of the1

patients?2

A The health, safety, and welfare of the individuals who3

reside there.4

Q Would the reinstatement of Valerie Wells be in the public5

interest?6

A In my opinion, it would not because it would not permit7

the administration of the facility to comply with State law.8

Q Would an order requiring Somerset Valley to increase its9

use of per diem workers, and to increase the hours of per diem10

workers be in the public interest?11

THE COURT:  The number and hours of per diem workers?12

MS. ALITO:  Yes.13

(Pause)14

A That is just such a -- that question is just so15

inconsistent with everything I know of providing appropriate16

care, that I cannot conceive of any way that an order -- an17

ordering requiring Somerset Valley to give certain number of18

hours to per diem workers could possibly be in the public19

interest.20

Q Would that potentially have an adverse impact on the21

quality of patient care?22

A I expect that it would, yes.23

Q Would the reinstatement of Valerie Wells possibly have an24

impact on the quality of patient care?25
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A Yes.1

Q Have you expressed all of the opinions that you have2

expressed today to a reasonable degree of professional3

certainty?4

A Yes, I have.5

MS. ALITO:  I have nothing further on direct.  Thank6

you.7

THE COURT:  Would you like a little bit of time?8

MR. SANTIAGO:  Yeah.9

THE COURT:  Okay, fine.10

MR. SANTIAGO:  Thank you, Your Honor.11

THE COURT:  We’ll take a recess.12

(Recess 2:24 P.M./Reconvene 2:41 P.M.)13

THE COURT:  Cross-examine?14

MR. SANTIAGO:  Yes, Your Honor.15

CROSS-EXAMINATION16

BY MR. SANTIAGO: 17

Q Mr. Isele, you served as an ombudsman for how long?18

A As the ombudsman, for eight years.19

Q Eight years.  And prior to that, did you serve in any20

long-term care facilities?21

A I don’t understand the “serve in.”  I represented long-22

term care facilities.  I represented individuals who are23

residents of long-term care facilities.24

Q And what type of work did you do?25
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A Legal work.1

Q Okay.  So, you were an attorney either for plaintiffs who2

were suing long-term care facilities or defendants being the3

long-term care facilities against individuals who were suing4

them.5

A Well, it wasn’t always litigation.  There was6

transactional work of various sorts.  But, yes, I functioned as7

an attorney prior to my appointment as the ombudsman.8

Q Okay.  And I believe you’ve already testified to this, but9

just for the record to be clear, you’ve never served as an10

administrator at a long-term care facility, did you?11

A That is correct, I am not a licensed nursing home12

administrator.13

Q Okay.  And neither are you a licensed registered nurse,14

are you?15

A That is also correct.16

Q Okay.  And you don’t hold a medical degree, do you?17

A I do not hold a medical degree.18

Q So, some of your opinions as to the effects of medications19

on patients, it’s not because of any background -- any medical20

background that you may hold.21

A I just stated that I don’t hold a medical degree.  Six of22

my investigators during the time that I served as the ombudsman23

were registered nurses, and I made sure that they conducted in-24

service educational sessions in the office on a regular basis25
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because the other six of my investigators, like myself, did not1

specifically have a medical background.  And --2

Q So, is your testimony that a nurse has the capacity to3

understand medication?4

A Yes, nurses have the capacity to understand medication.5

Q Okay.6

A That’s why medication has to be administered by nurses.7

Q Okay.  Now in preparation for your report, can you tell me8

-- if we can go to your report, I believe your report was9

marked as D-10.10

A D-10, yes, sir.11

Q Okay.  You said you reviewed the declarations of Inez12

Konjoh and Doreen Illis, which were both dated on May 6, 2011,13

is that correct?14

A That is correct.15

Q Okay.  Did you know that they testified in a underlying16

ALJ hearing?17

A At that time, I did not know:  A, that there was an ALJ18

proceeding; or, B, that either of these people testified.  I19

subsequently learned that actually, I believe, when I read your20

expert’s report.21

Q Okay.  And after you read our expert’s report, did you22

make an attempt to gather those transcripts of those23

individuals?24

A I asked an attorney in Ms. Alito’s office to confirm that25
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there had been a hearing, and I asked her, “Would I be seeing1

the transcripts?”  I don’t recall ever getting an answer one2

way or the other on that question.3

Q All right.  So, you asked whether or not you were going to4

be able to see the transcripts, and at some later point,5

subsequent point, you never received the transcripts, is that6

correct?7

A To this day, I haven’t seen the transcripts.8

Q Okay.  Although you requested to see the transcripts.9

A I asked if I was going to be seeing them.10

Q Okay.  11

THE COURT:  If?  If?12

THE WITNESS:  If I was going to be seeing them.13

MR. SANTIAGO:  Okay. 14

BY MR. SANTIAGO:15

Q And why did you ask about the transcripts?16

A Well, to start with, Mr. Santiago, I’m a curious guy.  I17

like to read as much as I can about something that I’m being18

asked to state an opinion on.  I thought it would be19

interesting to read them.  I thought it would be enlightening.20

I do understand that they are several thousands of21

pages long, and I’m not exactly sure when or if I would have22

been able to actually review them between then and now.23

Q And I believe that your third here is the “Memorandum of24

points and authorities, undated but filed by petitioner25
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electronically on April 7th.”1

A Yes2

Q I believe you testified in the deposition that you’ve3

retrieved that yourself, independently; that wasn’t given to4

you.5

A That is correct.6

Q Correct?7

A That is correct.8

Q And you’ve retrieved that from Pacer, is that correct?9

A That is correct.10

Q Okay.  Now you were able to retrieve certain information11

from Pacer, so you knew that there was -- that certain12

information was posted on Pacer, is that correct?13

A Yes.14

Q Okay.  And did you try to go on Pacer to see whether or15

not the transcripts were on the Pacer account?16

A I did, and I did not find them there.17

Q When did you -- when did you look to see whether or not18

the transcripts were on Pacer?19

A It was sometime after I reviewed your expert report, and20

sometime before the deposition, but I -- I can’t be more21

specific than that.22

Q Okay.  So, our expert’s report was issued sometime in --23

November 15th, is that correct?24

A If you say so, I --25
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Q October -- I’m sorry -- October 15th.1

A I don’t have it here, so I can’t answer that question.2

Q Okay.  So, sometime after October 15th, you went on Pacer3

to see whether or not the transcripts were on there.4

A Periodically I went on Pacer to see how this case was5

developing.  Because from July until that date when I received6

her report, not much happened.  And subsequently, I’ve gone on7

Pacer, and that’s where I got the ALJ’s opinion, which I8

testified earlier I read over the Thanksgiving weekend.9

Q And did you -- in your review -- your -- you said you10

reviewed it periodically.  In your review, did you see any11

exhibits or any transcripts?12

A No, I didn’t; I saw letters.13

Q Did you insist on seeing the transcripts prior to14

submitting your rebuttal opinion?15

A No.16

Q Now, your testimony is that you saw Ms. Martin’s expert17

report, she had cited to the administrative record.  And you18

were curious to know where she was getting this information19

from, is that correct?20

A Yes.21

Q And without knowing where she was getting her facts, how22

were you able to form an opinion of rebuttal?23

THE COURT:  We’re not into rebuttal yet.24

MR. SANTIAGO:  Okay.25
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BY MR. SANTIAGO:1

Q Mr. Isele, if you can take a look, you said your -- the2

fourth thing here is a survey documentation related to the New3

Jersey Department of Health and Senior Services --4

A Correct.5

Q -- dated December 1st, 2009, do you see that?6

A That was one of two surveys that I saw, yes.7

Q Okay.  8

A At that time.9

Q And what was the -- what was the second survey that you10

saw?11

A One dated March 12th, 2010.12

Q Did you see a survey for the facility that was dated13

sometime in January of 2011?14

A At my deposition, you presented me with a survey, the15

cover letter -- excuse me -- is dated January 7, 2011, and it’s16

a recertification survey of December 16th, 2010.17

Q And were you -- have you reviewed that survey since?18

A I did review it.19

Q Okay.  20

MR. SANTIAGO:  If I can have this marked.  I think21

we’re up to 14.22

(Pause)23

THE COURT:  Counsel, let me get in the act here. 24

Just a moment, please.  Let me check something in my notes, and25
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then I’ll be right with you.1

(Pause)2

THE COURT:  My record indicates the last one actually3

admitted into evidence on the record is P-13.  So, you can4

continue at 14.  So, you’re offering P-14 in evidence.5

MR. SANTIAGO:  Yes.6

THE COURT:  And is there any objection?7

MS. ALITO:  No, Your Honor.8

THE COURT:  P-14 in evidence.9

(Pause)10

BY MR. SANTIAGO:11

Q Mr. Isele, if you could just take a look at that.  I12

believe you testified that you have reviewed that, is that13

correct?14

A That’s correct.  15

Q Okay.16

A After you took my deposition and gave me a copy of it, I17

did review it.18

Q Okay.  Now the 2010 survey, that would be the 2010 survey,19

there were 19 deficiencies in the --20

THE COURT:  Just a second.  To make it clear, this21

report dated January 7, 2011, you’re going to refer to as the22

2010 survey because it refers to the calendar year 2010.23

MR. SANTIAGO:  Calendar year 2010.24

THE COURT:  Go right ahead.25
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MR. SANTIAGO:  Okay.1

BY MR. SANTIAGO:2

Q The 2010 survey had, I believe, 25 deficiencies.  Of those3

25 were 19 Federal deficiencies, isn’t that correct?4

A I didn’t count them, but that seems right.5

Q Okay.  And the 2009 survey that you reviewed only had four6

deficiencies, isn’t that correct?7

A Sounds right.8

Q And the State average for deficiencies per facility is9

about six deficiencies, isn’t that correct?10

A I don’t --11

Q In 2010.12

A I don’t know what the average would be in 2010.13

THE COURT:  I would think an average would be -- I’m14

just guessing -- would vary, depending on the patient15

population in each facility.16

MR. SANTIAGO:  Well, this is an average of all of the17

long-term care facilities, Your Honor.18

THE COURT:  Okay.19

MR. SANTIAGO:  May I have this marked as P-15?20

THE WITNESS:  Thank you.21

THE COURT:  Are you offering it?22

MR. SANTIAGO:  Yes.23

THE COURT:  Any objection?24

MS. ALITO:  Yes; lack of foundation.25
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(Pause)1

MR. SANTIAGO:  Your Honor, if I can -- the Department2

of Health and Human Services, if I can ask, Mr. Isele.3

BY MR. SANTIAGO:4

Q Mr. Isele, the Department of Health and Human Services,5

they are the Federal agency that oversee State Health and Human6

Services in terms of how they distribute block grants to the7

State for long-term care facilities, is that correct?8

A It’s a odd way of phrasing it.  Block grants are9

distributed by Congress, not by Health and Human Services.  And10

I don’t think they oversee -- I mean there is some oversight11

responsibilities.  In a general way, I’d say yes.12

Q And if you could take a look, do you know who the -- who13

Mr. Kerry Weems or Daniel Levinson were?14

A I know that at one time, Daniel Levinson was the Inspector15

General for the Department -- for the Federal Department of16

Health and Human Services.17

Q And do you see the subject of this -- the subject of this18

report?19

A The subject of the report says, “Trends in Nursing Home20

Deficiencies and Complaints” followed by a number.21

Q Okay.22

MR. SANTIAGO:  Your Honor, I’d like to --23

Q Have you ever seen this before?24

A Yes, I saw it at my deposition.25
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Q Okay.1

MR. SANTIAGO:  I’d like to admit -- move this into2

evidence.3

THE COURT:  Under what rule?4

MR. SANTIAGO:  Your Honor, this is -- this is an5

official report.  It’s a public record, Your Honor.  It’s an6

official public record from the Government --7

THE COURT:  Is it certified?8

MR. SANTIAGO:  It is certified under Rule 1005.9

MS. ALITO:  It doesn’t appear to be certified.10

MR. SANTIAGO:  It was issued by the Department of11

Health and Human Services, Your Honor.12

THE COURT:  Well, you have the authentication rule,13

which is 1005.  And you have the hearsay rule, which would be -14

- no, I was talking about another authentication rule.  Just a15

second.16

MR. SANTIAGO:  It would be 803, Your Honor.17

THE COURT:  Eight.18

MR. SANTIAGO:  Eight.19

THE COURT:  8038.20

MR. SANTIAGO:  Yes.  It’s an activity of the official21

office and agency of the Government.22

(Pause)23

THE COURT:  Do you have any serious concern about the24

authenticity of this item?25
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MS. ALITO:  The witness hasn’t seen it.  I’m not sure1

whether it’s -- it’s dated September 18, 2008.  I don’t know2

whether it’s current.  I don’t know where it’s from.  I don’t3

know whether there -- we don’t know anything about it except4

that Mr. Santiago handed it to us.  It’s not a self5

authenticating document, and it hasn’t been certified.6

MR. SANTIAGO:  Your Honor, if I can respond.  I7

believe --8

THE COURT:  Yes.  Listen, we’re -- this is a nonjury9

proceeding.  You don’t have to say “if I can respond,” each10

side, all the time.  It just burdens the record.  Just go on11

and respond.12

MR. SANTIAGO:  Okay.  I believe Mr. Isele did testify13

that he did see this, and I believe that --14

MS. ALITO:  At his deposition.15

MR. SANTIAGO:  I also believe that this was part of16

the record in the underlying Administrative Law record, ALJ17

hearing, as well, Your Honor.18

MS. ALITO:  The witness testified that he was shown19

it at his deposition; he can’t authenticate this document. 20

Seeing it -- handed to him by Mr. Santiago at his deposition21

doesn’t mean that he can authenticate it.22

THE COURT:  That’s true.23

MR. SANTIAGO:  He --24

THE COURT:  What do we have in the ALJ hearing25
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record?  Can you give me a docket number for that?1

MR. SANTIAGO:  It’s CP-3, Judge, it’s on the bottom.2

THE COURT:  And it was admitted?3

MR. SANTIAGO:  Yes.4

MS. DICHNER:  Yes.5

MR. SANTIAGO:  Through a witness who was familiar6

with the document.7

THE COURT:   Would you check that, please, if you’re8

-- if able.9

MS. ALITO:  We have the transcript here.10

THE COURT:  I don’t want to lose time over this, we11

have a lot to do.12

MS. ALITO:  My understanding is that the13

Administrative Law judge, who is not required to follow the14

rules of evidence, did receive this document into evidence, but15

it’s our understanding it was not authenticated in that16

proceeding either.17

MR. SANTIAGO:  I -- first, it’s -- Your Honor, “not18

required to follow” -- he is required to follow the rules of19

evidence, but it’s a more lax standard.  To say that he’s not20

required to follow the rules of evidence -- Federal evidence is21

not correct.22

THE COURT:  How did you get it, to begin with?23

MR. SANTIAGO:  Just --24

THE COURT:  If you remember.25
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MR. SANTIAGO:  I asked Ellen Dichner, who is the1

amicus, found it on the Internet.2

THE COURT:  Yes, Ms. Dichner?3

MS. DICHNER:  I actually obtained it from one of the4

union’s researchers.  It was obtained -- it is on the Internet. 5

It was based on a study that was done by the Office of6

Inspector General.  One of the witnesses that the employer7

presented at the hearing was an official of the Care One8

Company, was familiar with this report, was familiar with Mr.9

Levinson, was asked questions about this report, and I’m quite10

certain it was admitted through that witness.  It’s a well-11

known document.12

MR. KIESEWETTER:  I believe -- the testimony is in13

this record, but I believe the witness testified that he knew14

who the agency was, and knew who the director was, knew in15

general that there was some study.  But I don’t think he16

testified that he knew specifically about this document.17

THE COURT:  Well, all I can say is it certainly looks18

authentic to me.  It’s 14 pages long, and it’s very19

bureaucratic looking, if I may say.  It’s on the letterhead of20

the Office of Inspector General of the Department of Health and21

Human Services.  It’s only got a machine stamped date of22

September 18th, 2008, I don’t know what that means.23

But I think I’m going to allow it in under Rule 100524

at this point.25
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So, that doesn’t mean that it’s something that’s1

familiar to Mr. Isele, but you can ask.2

MR. SANTIAGO  Okay. 3

BY MR. SANTIAGO:4

Q Mr. --5

THE COURT:  P-15 in evidence.6

Q Mr. Isele, if you could take a look at the last page of7

the document, it says, “Appendix B.”8

A Yes, I see it.9

Q Okay.  New Jersey had for 2007, the deficiency -- the10

average deficiency was 4.3, is that correct?11

A That’s what it says.  And 4.3 in 2006, and 4.2 in 2005.12

Q Okay.  And Appendix 2, which is the sheet of paper -- or13

the page before that, do you see --14

A That’s Appendix A.15

Q Appendix A.16

A Yes.17

Q Okay.  And in 2007, do you see New Jersey?  92.2 percent18

of nursing homes were found deficient, or had deficiencies19

and --20

A With deficiencies, yes, sir.21

Q Okay.  And is there any reason to doubt that 92.2 percent22

of nursing homes in New Jersey were found to have deficiencies23

in the State survey?24

A I have no reason to doubt that.25
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Q Okay.  And if you can turn to Page 3 of this document.1

A Yes, sir.2

Q There is a matrix, do you see that?3

A I see that.4

Q And have you seen this matrix before?5

A Many times.6

Q Okay.7

A In many iterations.8

Q Okay.  And this is --9

THE COURT:  What page are we on?10

MR. SANTIAGO:  Page 3, Your Honor.11

THE COURT:  Okay.12

BY MR. SANTIAGO:13

Q And this is the -- what they term the scope and severity14

matrix, isn’t that correct?15

A Or sometimes the scope and severity grid, yes.16

Q Okay.  And, in fact, Ms. Bell testified yesterday to this17

matrix, that it went from A to I, is that correct?  Did you18

hear her testimony?19

A I did hear her testimony.20

Q Okay.  And, in fact, it goes -- it goes to L.21

A Yes, it does.22

Q Okay.  And if you see, there’s a shaded area here that23

covers J, K, L, H, I, and F, do you see that?24

A I do see that.25
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Q Okay.  And, in fact, on the bottom of this grid, it says,1

note, “Shading indicates substandard quality of care for2

categories of quality of care, quality of life, and resident3

behavior, and facility practices,” is that correct?4

A That is correct.5

Q And G tags are not considered in this grid to be a6

substandard quality of care, isn’t that correct?7

A I don’t know what you mean by G tags.8

Q The G level.9

A G level deficiencies?10

Q Yes.  In this matrix, it is not considered to be a11

substandard quality of care, is that correct?12

A Mr. Santiago --13

Q I’m just asking whether or not, in this matrix --14

A Is G shaded?  And the answer is no.15

Q Okay.16

A But I need to explain.17

Q I don’t --18

THE COURT:  Just a second.  I’m sorry, you’re having19

a good exchange here.  I hate to interrupt, but I don’t know20

what page you’re on.21

MR. SANTIAGO:  I’m on Page 3, Your Honor.22

THE WITNESS:  3, Your Honor.23

THE COURT:  Okay.24

MR. SANTIAGO:  It says “Figure 1.”25
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THE COURT:  Okay. 1

MR. SANTIAGO:  And there’s a shading, it’s not as2

clear --3

THE COURT:  I can see it.4

MR. SANTIAGO:  -- but you can see.5

BY MR. SANTIAGO:6

Q And G is not shaded, is that correct?7

A That is correct.8

Q And in the bottom, it says that -- so, according to this9

matrix, a G tag is not indicative of substandard quality of10

care, isn’t that correct?11

A Please don’t use the word “G tag” because that has no12

meaning to me.13

Q A G level.14

A A G level deficiency --15

Q Yes.16

A -- does not meet the requirements of substandard quality17

of care, which is a term of art, not the colloquial use of18

those words.19

Q Thank you.  Mr. Isele, I’m not sure if you still have up20

there D-14.  Do you have D-14 up there?21

A D-14.  Wait a second.  15 -- yes, I do have D-14.22

Q Okay.23

THE COURT:  Just a minute, please.  I’ll be right24

with you.25
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(Pause)1

THE COURT:  Go right ahead.2

BY MR. SANTIAGO:3

Q Mr. Isele, did you have any -- aside from this discipline,4

were you supplied any underlying documentation in support of5

this discipline?6

A This discipline is, again, Shannon Napolitano on 1/14/10,7

she documented pain assessments for her shift at 8 A.M. for the8

entire shift.  I believe that was also referenced in the Doreen9

Illis --10

Q That’s not my question.  My question was simply were you11

supplied with any of the underlying records in support of this12

particular disciplinary action?13

A No.14

Q And isn’t it correct that Doreen Illis wasn’t there in15

January of 2010?16

A I believe that’s correct.17

Q Okay.  In fact, she started as the administrator in August18

of 2010, isn’t that correct?19

A That’s my recollection, yes.20

Q And Ms. Illis didn’t give you any of the -- or didn’t --21

were -- yeah -- let me move on.22

And, in fact, it says -- what leads you to believe23

from this particular disciplinary action that she didn’t do24

pain assessments on more than one patient?25
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A I never stated that.1

Q I believe you stated that in your -- you state that in2

your report.3

A (No verbal response)4

Q I believe in your testimony you said that she didn’t do5

pain assessments on more than one patient, do you recall6

testifying --7

A No, I don’t recall saying that at all.8

Q Okay.9

A What I believe I said was that she didn’t -- that she10

documented pain assessments before she actually performed them.11

Q And when you say “them,” that indicates more than just one12

pain assessment, isn’t that correct?13

A Right.14

Q Okay.  Where, from this document, do you pick up that she15

didn’t -- she did -- she didn’t perform pain assessments on16

more than one patient or patients?17

A I never said that she didn’t perform them.  I said she18

documented them before she performed them.  And where I get19

that from is you documented pain assessments for your shift at20

8 A.M. for the entire shift.21

Q Do you know when Ms. Napolitano starts her shift?22

A 7 A.M.23

Q And do you know how long a pain assessment takes?24

A They vary.25



Isele - Cross 128

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q Does it take more than a few minutes?1

A Sometimes.2

Q Okay.  So, if you have 20 patients -- your calculation is3

anywhere from 16 to 20 patients -- and it takes about two4

minutes, or maybe three minutes to assess pain, she would be5

able to do that prior to 8 o’clock in the morning, wouldn’t6

she?7

A Hypothetically, yes.  If it took only three minutes to do8

a pain assessment; I don’t agree with that.9

Q Okay.  Most pain assessments are -- if I -- if you -- if10

you can correct me -- is nurse comes in and asks the patient11

whether or not they -- what level of pain, if it’s one to ten,12

isn’t that correct?13

A That’s the first step.14

Q Okay.  And then they document that, whatever the response15

is.  And if --16

A I hope so.17

Q And if they tell them they’re a level above four, then18

they prescribe them medication, isn’t that correct?19

A No, that is not correct whatsoever; nurses don’t20

prescribe.21

Q Well, administer medication.  Sorry.22

A They may administer medication in accordance with the23

doctor’s order.  But a properly done pain assessment requires24

more than just one to ten, okay, here’s your pill.25
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A properly done pain assessment requires discussion1

with the patient about where the pain is, how frequent the pain2

is, a number of other factors depending upon the patient, the3

discussion, the patient’s condition, the patient’s diagnosis.4

Q And that could be all done if I -- if -- all that can be5

done prior -- within an hour, isn’t that correct?6

A No, I don’t think so.7

Q Okay.8

A Not on 20 patients, no.  Not properly.9

Q When should pain assessments be documented?10

A Upon doing them.11

Q Okay.12

A Upon performing them.13

Q And can you take a look at the -- can you take a look at14

the warning?15

A Yeah.16

Q It says here at the latter -- the last sentence says,17

“Additionally, you had previously been educated to document at18

the end of your shift,” isn’t that correct?19

A That’s what it says.20

Q Okay.  So, isn’t she being instructed to violate what you21

just -- by her supervisor, the Director of Nursing, what you22

just said she should be doing?23

A As I testified earlier, pain assessments should be done24

early, and often, throughout the shift.  Not just once, not25
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just at the beginning of the shift, certainly not just at the1

end of the shift.  Complete documentation of the patient’s2

condition -- because you’re doing assessments all through the3

shift, complete documentation isn’t going to -- the4

documentation’s not going to be completed hopefully until the5

last pain assessment is done.6

Q And isn’t it correct that if I were to tell you that7

hypothetically -- or if I were to tell you that Ms. Napolitano8

testified that she was told by the State surveyor in 2011 that9

she should document -- that she should do her pain assessments10

-- 2009, I’m sorry -- 2009, that she should do her pain11

assessments at the beginning of her shift, and document them --12

A Right.13

Q -- do you believe that that was incorrect?  What the State14

surveyor told her.15

A No, I just said I think pain assessments should be done16

early and often.17

Q Okay. 18

A Throughout the shift.  And there’s a problem with that19

word “do.”  Because --20

Q There’s no question.21

A Okay.22

THE COURT:  He has to be able to explain his answer.23

MS. ALITO:  Mr. Isele, the Judge has said you can24

complete your answer.25
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A When you use the word “do pain assessments,” it’s unclear1

whether you’re talking about performing the pain assessment or2

documenting the pain assessment.  A lot of nurses will refer to3

the documentation -- will be referring to the documentation4

when they say “do your pain assessments.”  Okay.  They don’t5

mean perform the pain assessment, or they may.  It’s unclear. 6

It’s ambiguous. 7

Q So --8

A So, throughout my testimony, I have tried to use the words9

“perform” and “document” to stay away from that word “do.”10

Q Okay.  Now you’re not sure what the State surveyor told11

Ms. Napolitano, are you?12

A I wasn’t there.13

Q Okay.  So, you’re -- you can’t comment to whether or not14

she was following instructions of the State surveyor, were you15

-- can you?16

A No.17

Q Okay.  So, you don’t know whether or not the State18

surveyor told her that and whether or not she, as you claim,19

she falsified records, can you?20

MS. ALITO:  Object to the form -- to the form of the21

question, it’s quite unclear.  State surveyor told her that.22

BY MR. SANTIAGO:23

Q You’re not -- you just testified that you’re unaware of24

what the State surveyor instructed Ms. Napolitano to do,25
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correct?1

A That is correct.2

Q Okay.  So, if the State surveyor told her to not only3

perform the pain assessments and also document them at the4

beginning of the shift, you wouldn’t know that, would you?5

A No, I wouldn’t know --6

Q Okay.7

A -- what the State surveyor said, I wasn’t there.8

Q And so if the State surveyor -- if that was the State9

surveyor’s instructions, and she was following the State10

surveyor’s instructions, that wouldn’t be falsifying records,11

would it?12

A What would be falsifying records is documenting something13

you haven’t done.14

Q I -- and you don’t know that, do you?15

A The way I read this disciplinary action, she documented16

all of her pain assessments for the shift at 8 A.M.17

Q But you do not know if she falsified records, do you?18

A If she did that, she falsified records.19

Q I’m asking you whether or not -- do you know if she20

falsified records, yes or no?21

A I only know what I reviewed.22

Q Okay.  I’m asking you whether or not you can, from this,23

say that she falsified records?24

A That is my understanding of the disciplinary that was25
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taken.1

Q And do you believe if she falsified records, that it2

wouldn’t have said it on the disciplinary action?3

A Disciplinary action says it, as far as I’m concerned.4

Q Okay.  Do you know how many patients she had that day?5

A I do not.6

Q Do you know if there were any complaints by patients of7

Ms. Napolitano about pain assessments?8

A I do not.9

Q So, you’re unable to testify as to anything in relations10

to this disciplinary action, isn’t that correct?11

A Reading this disciplinary action, I get an understanding12

of what she’s being disciplined for.13

Q Okay. 14

A I have already testified, probably 15, 20 minutes ago,15

that I wasn’t given any other documentation.16

Q Okay.  17

A So, my testimony is based upon this disciplinary action.18

Q And did you request any documentation --19

A No.20

Q -- to help you assess this --21

A No.22

Q -- discipline?  23

THE COURT:  Counsel, I seem to recall that this24

disciplinary activity began at noon.25
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MR. SANTIAGO:  No, that’s -- this is the --1

THE COURT:  Different one.2

MR. SANTIAGO:  This is a different one, yes, Your3

Honor.4

THE COURT:  Okay.5

BY MR. SANTIAGO:6

Q Can you take a look at D-15?7

A If I can find it.8

(Pause)9

A Yes, I have it.10

Q Do you see the time of Ms. Napolitano’s shift, 3 to 11?11

A D-15 is a notice of disciplinary action dated 1/04/10,12

documentation, and it --13

Q No, it’s dated actually June 11th.  Do you see?14

A Oh, I’m sorry.15

Q For dates?16

A I’m sorry, you’re correct.  1/04/10 is under the category,17

“Prior Disciplinary Notices” --18

Q Okay.19

A -- “in File.”20

Q Okay.  And do you see --21

A This one --22

Q -- the time for her shift --23

A Yes, it says time, “3 to 11.”24

THE COURT:  You’re going too --25
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MR. SANTIAGO:  I’m sorry.1

BY MR. SANTIAGO:2

Q The time --3

THE COURT:  What is the date of this?  These notices4

typically have several dates on them.  What date are you5

referring to, Counsel? 6

MR. SANTIAGO:  If I can approach the bench, I can7

show you.8

THE COURT:  Not necessary.9

MR. SANTIAGO:  No, sorry.10

THE COURT:  Just articulate on the record.11

MR. SANTIAGO:  Do you see where it says, “Date,” kind12

of at the middle of the page?13

THE COURT:  Yes.14

MR. SANTIAGO:  Those are the dates of the incidents -15

- alleged incidents.16

THE COURT:  So, you’re not asking the date of the17

disciplinary action --18

MR. SANTIAGO:  No, I’m asking --19

THE COURT:  -- you’re asking the --20

MR. SANTIAGO:  -- for the time.21

THE COURT:  -- dates of the incidents.22

MR. SANTIAGO:  The time next to it.  Do you see that?23

THE COURT:  3 to 11 P.M.24

MR. SANTIAGO:  Allegedly, 3 to 11.25
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BY MR. SANTIAGO:1

Q Do you see that?2

A Yes, I see that.3

Q And that would -- that would be the shift, 3 to 11, isn’t4

that correct, that would correspond to the time that these5

alleged -- this alleged incident or incidences occurred, isn’t6

that correct?7

A That would be my understanding --8

Q Okay.9

A -- from this document, yes.10

Q Do you know that -- do you know what shift Ms. Napolitano11

worked?12

A On which day?13

Q Do you know that she worked 3 to -- the 7 to 3 shift?14

A On which day?15

Q That’s her normal schedule, 7 to 3.16

A Okay.17

Q Did you know that?18

A No.19

Q Okay.  So, she worked 7 to 3, yet this says 3 to 11.  Did20

you ask --21

A This was a different -- we’re talking about a different22

incident than the documenting of the pain --23

Q Yes.24

A Yeah.25
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Q This is a different incident.  This is documenting1

treatment records.2

A Okay.3

Q Do you see that?4

A I see that, and --5

Q Okay.  But --6

A -- it’s a different day, and she apparently worked a7

different shift.  No, I had no reason to ask.8

Q She -- her normal --9

A To question that.10

Q Her normal shift was 7 to 3.11

A Nurses move around.12

Q Okay.  But you don’t know that, do you?13

A I don’t know that her normal shift was 7 to 3.14

Q Okay.  15

A As a matter of fact, I think -- well, I won’t characterize16

it, it’s in the record.  I was going to say I think Ms. Jacques17

testified that Ms. Napolitano’s regular shift was 3 to 11, but18

I’m not sure of that.19

Q I don’t believe she testified --20

A Okay.  I -- I --21

Q I believe she testified that her own --22

A Okay.  But, yes, this says that Ms. Napolitano --23

Q -- was 3 to 11.24

A -- was working 3 to 11 on the days of this incident.25
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Q However, you don’t know whether or not she worked that1

shift, do you?2

A No, I don’t.3

Q Okay.  And if you take a look at the second page of this4

document --5

MR. SANTIAGO:  If I can approach the witness, Your6

Honor.7

THE COURT:  Yes.8

BY MR. SANTIAGO:9

Q There are a few blanks on this treatment.10

A Referring to the second page, the TARs.11

Q Yes.12

A Yes, there are a few blanks.13

Q And so there are -- there are -- from my count -- one,14

two, three, four, five, six, seven -- eight blanks on this15

particular medication -- treatment administration record, isn’t16

that correct?17

A I see seven on the first -- in the first box where -- on18

the third line, I don’t know where the eighth one is that19

you’re --20

Q If you can take a look at 11 to 7.  Ms. Napolitano didn’t21

work 11 to 7, did she?22

A Not as far as I know.23

Q Okay.  And if you’d take a look at the 3 to 11, there is a24

bunch of boxes blank on the 3 to 11, isn’t that correct?25
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A Yes, I count seven.1

Q Okay.  And if you go down -- one, two, three --2

THE COURT:  Counsel, come to the side, please.3

(Sidebar conference commences at 3:29 P.M./Concludes 3:34 P.M.,4

transcribed under separate cover)5

(Pause)6

BY MR. SANTIAGO:7

Q Mr. Isele, Ms. Napolitano testified that she did not8

receive this warning.  9

A So, I understand.10

Q And from the look of it, do you see her signature on this?11

A I do not.12

Q Okay.  Do you see a signature of a supervisor on this?13

A I do not.14

Q Do you see a date?15

A I see lots of dates.16

Q Well, a date when it was issued.17

A There are no dates on the lines where signatures -- and18

where it says “Supervisor signature,” there’s no signature,19

there’s no date.20

Q So, for all we know, this could have been -- this may have21

been contemplated, but not given to her, isn’t that correct?22

A It’s possible.23

Q Okay.  So, you’re not sure whether or not this was24

actually a discipline.25
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A No.1

Q Okay.  And you don’t know whether or not this even took2

place, as drafted, do you?3

A No.4

Q Now --5

A Mr. Santiago, may I ask a question?6

Q No.7

A Okay.8

Q In the 9/17 warning issued to Shannon Napolitano for zinc9

oxide --10

A Yes.11

Q -- that would be Number -- Page -- in your report, Page 3,12

Number 3 --13

A Yes.14

Q -- do you see that?15

A Yes, I do.16

Q Okay.  Was there any actual harm to the patient in this17

incident?18

A I don’t know.19

Q Okay.  Were there any reports of actual harm that you saw?20

A None that I saw.21

Q Okay.  And Ms. Konjoh -- there’s been testimony that Ms.22

Konjoh knew that this resident wasn’t supposed to get this23

pill, isn’t that correct?24

A I’m not sure when Ms. Konjoh determined exactly what the25
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pill was.  There’s a lot of confusion on this one.1

Q Okay.  But you know that she knew that the pill was being2

given, isn’t that correct?3

A Patient stated that --4

Q The patient stated to her --5

A -- only one nurse was giving her this pill, yes.6

Q Okay.  And Ms. Konjoh didn’t do anything to prevent the7

patient receiving that pill again, did she?8

A Other than telling the patient, “Don’t swallow it.”9

Q Okay.  And she didn’t -- do you know if she called Shannon10

Napolitano to ask her if she was giving this pill?11

A No.12

Q You don’t know whether or not she met or -- met with Ms.13

Napolitano that day, prior to her shift to ask her about giving14

the pill, do you?15

A No.16

Q Okay.  So, Ms. Konjoh showed no urgency to put an end to17

whether or not Ms. Napolitano would give this patient the pill18

again, did she?19

A Well, I wouldn’t necessarily come to that conclusion.  She20

-- Ms. Konjoh, as I understand it, undertook an investigation. 21

And as I mentioned to you at the deposition, I don’t22

necessarily condone her investigatory tactics.  But she was23

conducting an investigation.24

I’m not sure that she knew who the nurse identified25
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by the patient was.  The patient said only this one nurse1

brings me the pill.2

And I think initially, it was the patient’s complaint3

against the other nurses that they weren’t bringing it to her.4

Q I believe the complaint was that Shannon was the only5

nurse that was --6

A That --7

Q -- giving her --8

A That may be.9

Q Okay.10

A I don’t know that.11

Q And if I can read you the testimony of the -- if I can12

read you the testimony of the Unit Manager, Ms. Southgate --13

can you tell us who -- what a unit manager is?14

A A unit manager is a supervisor nurse.15

Q Okay.  And that would be -- she would be the supervisor16

right below the director of nursing, isn’t that correct?  If17

there wasn’t a assistant director of nursing.18

A If there wasn’t an assistant director of nursing, yes, the19

unit manager would come next.20

THE COURT:  So, Napolitano reports to Southgate.21

THE WITNESS:  Correct.22

MR. SANTIAGO:  So -- 963.23

(Pause)24

MR. SANTIAGO:  And I’m reading from Line -- starting25
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on Line 17 on 963.1

BY MR. SANTIAGO:2

Q And it says:3

“Q Do you recall when Shannon Napolitano”4

And this question is being posed to Ms. Jackie5

Southgate --6

A Okay.7

Q -- the Unit Manager:8

“Q Do you recall when Shannon Napolitano was discharged?9

“A Yes.”10

-- was her answer.11

“Q And how do you recall that she was discharged?12

“A I recall speaking to Inez about it the day before it13

happened, and then the day it happened.14

“Q Okay.  Can you tell us what you recall of your15

discussion with Inez the day before Shannon was16

disciplined?17

“A Yes.  I recall Inez telling me that a particular18

patient had approached her asking why none of the other19

nurses were giving her the zinc capsule.”20

A Right.21

Q -- “And so Inez investigated and discovered that the zinc22

was -- has been -- the order had been discontinued the23

previous month.  So, she told me that she had told this24

resident if she received the medication the next day to25



Isele - Cross 144

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

let her know” --1

A Right.2

Q -- “not to swallow it, but to let her know so she could3

see it.4

“Q And what, if anything, did you -- what was your5

reaction?6

“A I didn’t say much.  I didn’t know what to say7

honestly.  I didn’t say anything.  And what’s --8

“Q Okay.  What’s the policy for handling discontinued9

medication?10

“A The medication is supposed to be removed from the11

medication cart when the order is discontinued.”12

A Right, I agree with all of that.13

Q Now, did you read Konjoh’s testimony about this incident?14

A Is that the testimony from the ALJ hearing?15

Q Yes.16

A No.17

Q Do you know that Konjoh testified that she did not know18

that the medication that Ms. Napolitano was giving was zinc,19

and when posed the question, “Could it have been something more20

potent?”  She said, “Yes,” because she didn’t know.21

A I didn’t read the ALJ -- the testimony before the ALJ, so22

I didn’t read that part either.23

Q Okay.  So, Ms. Konjoh’s actions posed a threat to the24

patient, didn’t it?25
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A It could have.  As I said before, I don’t necessarily1

condone her investigative tactic of trusting that the patient2

wouldn’t take the medication.3

My concern is that Ms. Konjoh, after speaking to the4

patient, nothing -- nothing I’ve seen indicates that she knew5

it was Shannon Napolitano.  She just knew there was a nurse6

that only -- that was the only one who gave her the pink pill,7

as described by the patient.8

And, you’re right, I don’t think she knew what the9

pink pill was.10

Q And she made no attempt to try to track down who that11

nurse was, whether or not she knew it was Shannon --12

A Her --13

Q -- or didn’t.14

A Her attempted, misguided though it may have been, her15

attempt was to say to the patient, “If you get this pill again,16

don’t take it and give it to me.”  And that would have17

identified who the nurse was.18

Q And --19

A And what the pill was.20

Q -- isn’t it correct that if you simply did a search of the21

day before when this pill supposedly had been given to the22

patient, and find what nurse was assigned to her, it was as23

simple as going to the next day’s shift schedule, isn’t that24

correct?25
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A It could have been.1

Q Okay.  So, she could have identified who the nurse was.2

A For the third time, I don’t necessarily condone the3

approach that she took.4

Q And the -- I believe your testimony is that she could have5

swallowed something that was more potent than zinc, which could6

have caused actual harm to the patient, isn’t that correct?7

A Could have happened.8

Q And this elderly vulnerable patient could have been9

harmed, isn’t that correct?10

A Could have happened.  I think Konjoh was taking a real11

risk with that.12

Q And now that you have that information, with the13

additional information that you have about Konjoh’s actions,14

are you --15

MS. ALITO:  Object to the form of the question with16

the characterization that this is new information.17

MR. SILVERSTEIN:  He didn’t say it was new18

information.19

MR. SANTIAGO:  I said this information.20

MS. ALITO:  You said “additional.”21

THE COURT:  Now that you have that information.22

MR. SANTIAGO:  He said he didn’t have it.23

BY MR. SANTIAGO:24

Q Now that you have this additional information, would that25
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change your opinion on Number 3?1

A No, because Shannon Napolitano -- it eventually was2

established -- I’m not sure exactly when, but it was eventually3

established that it was Shannon Napolitano who had been giving4

this discontinued medication to the patient for numerous -- on5

numerous days after it had been discontinued.6

The fact that Ms. Konjoh may have put the patient at7

additional risk doesn’t reduce what Ms. Napolitano did.8

Q Okay.  And that -- Ms. Konjoh’s actions of putting the9

facility at additional risk or the patient at additional risk,10

that’s a systemic problem, isn’t it?11

A I don’t understand what you mean by that.12

Q Meaning that if your DON, your director of nursing, is13

allowing violations of nursing practice, that would be a14

cultural and a systemic problem at the facility, wouldn’t it?15

A I can’t answer that question the way it’s phrased.   I16

think Ms. Konjoh exercised poor judgment in the way she17

investigated this matter.18

Q And not only did she exercise poor judgment in the19

investigation, she put patients at risk, isn’t that correct?20

THE COURT:  Counsel, that’s been asked and answered.21

MR. SANTIAGO:  Okay.22

A Yes, she may have.  And like --23

Q And --24

A -- Ms. Napolitano, she was fortunate that this wasn’t25
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something else, something stronger, something that would have1

possible side effects or reactions.  They were both very2

fortunate.3

Q Okay.  And if you’d take a look at Page Number 3, your4

Number 4, leaving the medication by the bedside.5

A Right.6

Q Are you moving away from that opinion?7

A I’ve --8

Q Based on your earlier testimony.9

A In my earlier testimony, it was pointed out that it may10

not have been left by the bedside, and as I said then, if it11

wasn’t left by the bedside, then she shouldn’t be disciplined12

for that.13

Q Okay.  But there is no evidence that it was left at the14

bedside, was there?15

A Mr. Santiago, I already said that Number 4 really doesn’t16

affect my opinion one way or the other.17

Q I’m not asking you that.  I’m asking whether or not there18

was any evidence.19

A I saw no evidence that she left the pill at bedside.20

Q Okay.  But your report said she left it on the bedside,21

didn’t it?22

A Because that’s the information that I was initially given.23

Q An oxygen saturation percentage of zero is an obvious24

error, isn’t that correct?25
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A Unless a person is dead or close to it.1

Q Okay.  And people make mistakes, don’t they?2

A I’ve made my share.3

Q Okay.  And someone can write something down as a zero when4

they really mean 100, isn’t that correct?5

A I don’t see how.6

Q People make errors.  Okay.  Well, have you ever not7

written anything down incorrectly?8

A Oh, yes, I have.9

Q Okay.  So, people can write down incorrect information,10

isn’t that correct?11

A People can write down incorrect information, yes, sir.12

Q And, in fact, at a nursing home, nurses are dealing with13

anywhere from 15 to 20 patients, or 22 patients at a given14

shift, isn’t that correct?15

A That is correct, that’s my testimony.16

Q And there’s a lot of -- there is a lot of task and duties17

that they have, isn’t that correct?18

A Yes, there are.19

Q Okay.  And isn’t it also correct that family members can20

have questions?21

A (No verbal response)22

Q Can come up to them and ask theme questions?23

A All the time.24

Q Okay.  And doctors come and interrupt them, isn’t that25
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correct?1

A A lot less frequently than they should.2

Q Okay.  And there could be a lot of factors that can3

interrupt a nurse, isn’t that correct?4

A There are a lot of distractions.5

Q Okay.6

A I agree with that.7

Q And so a nurse making a mistake, a mistake in writing8

something down on a record, that’s not unusual, is it?9

A Yes, that’s unusual.10

Q Okay.  People don’t --11

A Nurses --12

Q People don’t make mistakes.13

A I didn’t say that.14

Q Okay.15

A I just agreed that people make mistakes.  Nurse --16

Q And --17

THE COURT:  Finish your answer.18

A Nurses have to be extremely careful what they write down19

on the official record, and very frankly I have rarely seen a20

nurse take a vital sign, such as a blood pressure, or a oxygen21

saturation, or respirations, and write it incorrectly because22

they know how important it is to put the correct information23

down.24

Q And you -- when you say those incidents, those examples,25
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you’ve only seen those examples after the shift is over, isn’t1

that correct?2

A Since I am not a nurse, and I have not worked in a3

hospital or a nursing home, I would say that that is generally4

correct.  However, I have visited facilities at times when5

nurses are writing things down, so I see them writing them6

down.7

Q Okay.  And -- but you -- but this is a different8

circumstance.  She was at the mid -- halfway point of her9

shift, isn’t that correct?10

A I don’t know where she was in her shift.11

Q Okay.  She was disciplined at noon --12

A Correct.13

Q -- I believe you testified, isn’t that correct?14

A That’s my understanding.  15

Q And her shift didn’t end til 3 o’clock, isn’t that16

correct?17

A That’s correct.18

Q Now --19

A Which means she was working 7 to 3.20

Q 7 to 3.21

A Okay.22

Q Now do you know that the practice of nurses at Somerset23

Valley was to use a separate sheet of paper?24

A I did not know that before today.25
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MS. ALITO:  I’d like a record cite to that, that this1

is an official policy.2

MR. SANTIAGO:  It’s not an official policy.  I said3

that nurses at Somerset Valley use a separate sheet of paper.4

MR. LIKENS:  There was a reference --5

MS. ALITO:  What nurses then?6

MR. LIKENS:  The question was whether he knows the7

practice of the nurses at Somerset Valley --8

MR. SANTIAGO:  Well --9

MR. LIKENS:  -- using a separate sheet of paper, it10

applies to all nurses.11

MR. SANTIAGO:  Okay.12

THE COURT:  Just a second.  Sir, direct objections to13

here.  No discussion.14

MR. LIKENS:  Pardon me, Your Honor.15

BY MR. SANTIAGO:16

Q Did you --17

A No, I don’t know that.18

MS. ALITO:  Wait.  Did we get a ruling on my19

objection?20

THE WITNESS:  I’m sorry.21

MS. ALITO:  I’m sorry.22

THE COURT:  Ah --23

MS. ALITO:  I’d like a record cite for the24

representation that this was a practice of the nurses at25
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Somerset Valley.1

MR. SANTIAGO:  I said that there -- it was a practice2

of some of the nurses at Somerset Valley.3

MS. ALITO:  That’s a different question.4

THE COURT:  And you’ve been asked for a record5

citation.6

MR. SANTIAGO:  And it’s 369.7

THE COURT:  Okay.  Give us a moment.8

MR. SANTIAGO:  And I believe it was also in her9

deposition in Page 96 of her deposition.10

THE COURT:  Napolitano dep?11

MR. SANTIAGO:  Napolitano’s.12

THE COURT:  Page what?13

(No audible response heard)14

THE COURT:  Counsel?15

MR. SANTIAGO:  Page 96 of the deposition.  And I’ll16

read the deposition, and I’ll also read the underlying --17

THE COURT:  In a moment.18

MS. ALITO:  Mr. Santiago, what was the page in the19

ALJ transcript?20

MR. SANTIAGO:  369.21

MS. ALITO:  Thank you.22

(Pause)23

MS. ALITO:  Your Honor, as I read Page 369, the24

testimony is that Ms. Napolitano had this practice of keeping a25
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separate piece of paper, not that this was a practice of the1

nurses at Somerset Valley, as the initial question suggested it2

was.  I don’t think there’s any dispute that Ms. Napolitano3

said that that’s what she did.4

MR. SANTIAGO:  Ms. -- I’m sorry.5

THE COURT:  You can read it to me.6

MR. SANTIAGO:  Okay.7

THE COURT:  Go ahead, read it out here8

MR. SANTIAGO:  It says:9

“Q You said you have another piece of paper that you are10

referring to.”  11

Talking about the separate.12

“A This is, you know, piece of paper like this, but it13

has all the patient names on it, and I put their vitals,14

their notes, and I gave the medication, or something extra15

like next to their name, so my chart at the end of the16

shift, I can refer to my paper.17

“Q And do you know if other nurses do it this was, as18

well?19

“A They all do.”20

THE COURT:  And the deposition?21

MR. SANTIAGO:  Question:22

“Q Okay.  Now starting on Line 14, you state that with23

regard to oxygen saturation reading, you explain that you24

mistakenly got it wrong, but you would have found the25
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mistake at the end of the shift.1

“A Yeah, I wrote down the wrong number, but I kept the2

paper of all of my vital signs with all my patients on3

them.  It was a list of patients on the paper and wrote4

them all down there.  Then you take the information, you5

put it in the chart.  So, when I review my MARs at the end6

of the shift, I would have caught it.”7

MS. ALITO:   Your Honor, I submit that a proper8

question to this witness on this information is not that it was9

a practice of the nurses at the facility to do this, but rather10

that Ms. Napolitano testified that she and other nurses did11

this.12

THE COURT:  Well, she’s testified they all do it. 13

So, you can inquire, Counsel.14

MR. SANTIAGO:  Thank you.15

BY MR. SANTIAGO:16

Q Now, Ms. Napolitano testified that in the ULP and also in17

her deposition, which you said you read, that she put down the18

patient’s name, and their vitals, isn’t that correct?19

A That’s what she said.20

Q Okay.  And that they review their charts at the end of the21

shift to make sure that they’re correct, isn’t that correct?22

A That’s what she said.23

Q Okay.  And so had she been given an opportunity to review24

her charts at the end, she would have caught it, isn’t that25
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correct?1

A I don’t know what she would have caught.2

Q Okay.  Now your testimony was that, you know, you couldn’t3

imagine what this piece of paper or what information -- isn’t4

it clear from the deposition of what information was included5

in that piece of paper?6

A She indicates what she wrote on that piece of paper.  Are7

any copies of those pieces of paper in evidence?8

Q No.9

A Again, I’m just trying to work through in my mind a busy10

nurse, as you’ve described, lots of distractions, treating 1611

to 20 patients in an eight-hour shift, writing things down on a12

separate piece of paper makes no sense to me.  But assuming she13

did it, what that could possibly look like at the end of the14

day and how anybody could possibly retrieve any usable15

information from it, I just find that straining my credulity to16

the nth degree.17

Q Now, you don’t know what this sheet of paper looked like,18

do you?19

A Nope, I don’t.20

Q And you don’t know whether or not -- where she kept this21

sheet of paper, do you?22

A I sure don’t.23

Q So, you don’t know whether it was crumpled up, like you24

describe it, do you?25
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A I don’t think I used the word “crumpled.”  I’m just trying1

to picture it at the end of the day.2

Q And you don’t know whether it was a neat sheet of paper3

with lines where the name of the patient, and what the room4

number was, do you?5

A Mr. Santiago, I agree with you I have not seen this piece6

of paper.  You have not seen this piece of paper.  I don’t know7

what it looked like.8

Q So -- but you’re making an opinion that she couldn’t9

retrieve the information.  From this sheet of paper that you10

have, you’ve just testified that you don’t know what it looked11

like.12

A Under the circumstances that I’m aware of in nursing home13

practice, and that you’ve just quite nicely described in terms14

of distractions and so forth, it is beyond credibility to me15

that any -- any usable information could be retrieved from a16

piece of paper so described.17

Q Now, do you know that nurses at -- nurses at -- nurses18

generally review their charts at the end of the shift?19

A I do not know that.20

Q Okay.  Do you know who Jackie Ingram was?21

A Yes.22

Q Who was Jackie Ingram?23

A I believe she’s a V.P. with -- a Vice President with Care24

One.25
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Q And she was the Vice President of Clinical Services, isn’t1

that correct?2

A Sounds right.3

Q Okay.  And she became the Acting Director of Nursing after4

Ms. Konjoh left Somerset Valley, isn’t that correct?5

A I did see that, yes.6

Q Okay.  Now reading from 1981, transcripts --7

THE COURT:  Okay.  ALJ hearing.8

MR. SANTIAGO:  Yes.9

THE COURT:  She testifies, Ingram.10

MR. SANTIAGO:  Yes.11

THE COURT:  Okay.  Ingram’s page what?12

MR. SANTIAGO:  1981.13

THE COURT:  Let us know when you’re ready, Counsel.14

(Pause)15

MS. ALITO:  I’m there.  Thank you.16

THE COURT:  Okay.  Go ahead, Counsel.17

BY MR. SANTIAGO:18

Q I’m going to start on -- 19

MR. SANTIAGO:  Actually 1982, I’m sorry.   And it’s20

at Line 25.21

Q Question:22

“Q And if, at the end of the shift, if the nurse23

reviewed the charting or the MARs and TARs and saw that24

they had made an error, either wrote the wrong number25
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down, or put something in the wrong place, the proper1

procedure would be to correct it at the time, as well,2

correct?3

“A Yes.”4

And what they were talking about is at the end of the5

shift, and I will read so you have what I’m talking about.  It6

starts in Page 1982, and it starts with the question on Line 4:7

“Q And it’s important that the records are complete, so8

that’s why you have a process for going back to make sure9

that all the information that is known about the patient10

or the incident is documented correct.11

“A Correct.12

“Q Now are you aware that some nurses review their MARs13

and TARs at the end of the shift to make sure that they14

didn’t miss something in terms of initialing a treatment15

or a med that they had given during the shift?16

“A To review, yes.”17

And that’s the Vice President of Clinical Care18

Services for Care One, isn’t that correct?19

A I believe that was her title, but what you just read20

doesn’t say as a routine matter, the nurses review their charts21

before the end of the shift.22

Q She said “They review their charts before.”23

And her answer was, “Correct.”24

A That’s not what you just read.25
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MS. ALITO:  Ob -- ob -- 1

Q Okay.2

THE COURT:  All right.  Let’s move on.3

MR. SANTIAGO:  I’m just going to read it again.4

THE WITNESS:  Okay. 5

BY MR. SANTIAGO:6

Q It says:7

“Q It’s important that the records are complete, so8

that’s why you have a process for going back to make sure9

that all the information that is known about the patient10

or the incident is documented correct.”11

She writes --12

A That’s a reference to an incident, not to the entire day’s13

charting.14

Q It says “information that is known about the patient or15

the incident is documented correct.”16

She writes -- she answers --17

A Mr. Santiago, that’s very unclear to me.18

Q She answers:19

“A Correct.”20

“Q Are you aware that some nurses review their MARs and21

TARs at the end of the shift to make sure that they didn’t22

miss something in terms of initialing a treatment or a med23

that they had given during the shift?”24

A Right.25
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Q “A To review, yes.”1

A That some nurses, and that’s MARs and TARs, not the2

entire --3

Q And that’s what we’re talking about.4

A No, we’re not.5

MS. ALITO:  I --6

Q An oxygen --7

A No, we’re not, that’s the problem.8

Q An oxygen saturation level is kept in a TARs, isn’t it?9

A No.10

Q Do you know that oxygen saturation is kept in TARs at11

Somerset Valley?12

MS. ALITO:  I thought we were moving on, but I have13

to object with respect to the completeness of the last14

deposition -- the last reading from the ALJ transcript because15

the two paragraphs that were read into the record, the first16

paragraph related to the preceding page, not the questions that17

follow.18

So, I think that’s why the witness was confused.19

THE COURT:  If that’s an objection to completeness,20

then we have to go back over this area of testimony.21

Let’s take a short recess.22

THE WITNESS:  Your Honor, could I -- I think there’s23

as a question standing, and I’d like to respond to it.24

THE COURT:  No, I don’t want you to go into the25
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oxygen reading where it’s found, because we have two topics at1

once, and I’m trying to sort them out.2

THE WITNESS:  Okay.  All right.3

THE COURT:  Five minutes.  4

(Recess 4:07 P.M./4:18 P.M.)5

THE COURT:  All right.  Let’s continue.6

MR. SANTIAGO:  I believe there was -- prior to our7

recess, there was question of completeness.  So, I’ll just read8

into evidence, starting on Page 1981.  It says, question:9

“Q If a nurse was completing an admissions report or an10

incident -- accident report, and started the narrative and11

was interrupted for some reason, didn’t get back to it,12

and didn’t complete it, and you notice that the next day,13

what would your procedure be?14

“A If I noted it, I would speak to the nurse on what15

were the circumstances, any -- any she had not completed16

the documentation that was blank.17

“Q And would you ask her to complete it in the proper18

way?19

“A Yes.”20

“JUDGE DAVIS: What do you mean ‘in the proper way’?21

“THE WITNESS:  When you fail to document on nurses’22

notes, and you’re doing it another day, if you’re informed23

that you are -- were unable to complete it, you have to24

date the day that you are completing the note, and to say25



Isele - Cross 163

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

that it is for a lack of documentation the day before. 1

That is the legal way to enter a documentation if you have2

not completed it that same day -- that say day.”3

I think it’s supposed to be “same day.”4

“So, you would write the date that you’re completing the5

documentation for the day that it was -- that it was.6

“JUDGE DAVIS:   As opposed to like backdating in the7

-- in other words.8

“THE WITNESS:  Correct.9

“JUDGE DAVIS:  Write it as if was done the day10

before.11

“THE WITNESS:  Correct.”12

“Q  And it’s important that the” --13

Ms. Dichner, question:14

“Q And it’s important that the records are complete, so15

that’s why you have a process for going back to make sure16

that all the information that is known about the patient17

or the incident is documented, correct? 18

“A Correct.19

“Q Now are you aware that some nurses review their MARs20

and TARs at the end of the shift to make sure they didn’t21

miss something in terms of initialing a treatment or a med22

that they have given during the shift?23

“A To review, yes.24

“Q And if they found that they had neglected to initial25
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one of the medications that they had administered, what1

would the proper procedure be?2

“JUDGE DAVIS:  For the nurse?3

“MS. DICHNER:  For the nurse reviewing the chart that4

day.5

“THE WITNESS:  If she reviewed, and she saw that she6

had not, she would sign.7

“JUDGE DAVIS:  I’m sorry, what was the last part?8

“THE WITNESS:  She would sign.9

“JUDGE DAVIS:  She would sign, okay.10

Ms. Dichner: 11

“Q If at the end of the shift, if the nurse reviewed the12

charting or the MARs and the TARs, and saw that they had13

made an error, either wrote the wrong number down or put14

something in the wrong place, the proper procedure would15

be to correct it at that time, as well, correct? 16

“A Yes.17

“MS. DICHNER:  I have no further questions.”18

THE COURT:  So, this is the MARs and the TARs at the19

end there.20

MR. SANTIAGO:  Yes.21

THE COURT:  Okay.  So you want to ask a question.22

MR. SANTIAGO:  I believe that that clears up that23

issue.  I have an exhibit.  This would be P-16.24

THE COURT:  Well, there was the question about where25
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do you put the oxygen level.1

MR. SANTIAGO:  And I’m getting to that right now.2

THE COURT:  Okay, fine.  P-16.  Are you offering this3

in evidence?4

MR. SANTIAGO:  Yes.5

THE COURT:  Any objection?  Do you know what it is?6

MS. ALITO:  I don’t.  I don’t, Your Honor.  So, I7

object for now on --8

MR. SANTIAGO:  Your -- Your Honor, they filed this. 9

If you see that our number is up here, and it’s been docketed10

as of July 8th of 2011.  This is their submission.11

MS. ALITO:  It’s one page.  I’m not --12

MR. SANTIAGO:  It’s --13

MS. ALITO:  I’m not that it’s not Bate stamped Somers14

003343 at the bottom, which would indicate it was a document,15

but it’s -- as I say, it’s one page where --16

MR. SANTIAGO:  It’s --17

MS. ALITO:  -- I don’t -- in looking at it quickly --18

have a good idea of exactly what it is, other than a form.19

THE COURT:  Is this an exhibit in evidence at the ALJ20

hearing?21

MR. SANTIAGO:  Yes, Your Honor.  It’s part of an22

exhibit.  It’s not the complete one, it’s part of the exhibit.23

THE COURT:  What exhibit is it part of?24

MR. SANTIAGO:  R-87.25
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THE COURT:  R-87.1

(Pause)2

UNIDENTIFIED ATTORNEY:  No, it’s not part of R-87.3

MR. SANTIAGO:  It’s part of Shannon Napolitano’s4

discipline that you put in.5

UNIDENTIFIED ATTORNEY:  Yeah, but R-87 --6

THE COURT:  Let’s go off the record.7

(Recess 4:25 P.M./Reconvene 4:30 P.M.)8

THE COURT:  All right.  Back on the record.  This9

appears to be a page of a document that was admitted at the ALJ10

hearing as R-82, it’s just one page of that exhibit.  Is there11

still an objection, Ms. Alito?12

MS. ALITO:  There is.  I think for completeness, that13

the entire exhibit should be used, and not just the one random14

page.  We don’t -- we don’t -- this witness isn’t going to be15

able to identify what this document is, what it represents.16

MR. SANTIAGO:  The question is --17

THE COURT:  How bulky is the document in its18

entirety?  It’s not bulk.19

MS. ALITO:  No.20

MR. SANTIAGO  The purpose of this is I believe that21

Mr. Isele testified that oxygen saturation does not appear on22

TARs.  And so I pulled this out, obviously this is a TARs23

administration record, and I’m -- that’s the only purpose.24

THE COURT:  All right. 25
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MS. ALITO:  I --1

THE COURT:  I would allow this one page in if the2

witness is given the entire record to peruse --3

MR. SANTIAGO:  That’s --4

THE COURT:  -- and if he can then put it into some5

kind of context as one page.6

MR. SANTIAGO:  Okay, no problem.7

MS. ALITO:  I’d like to note one more thing, Your8

Honor.  I think obviously the reason why the exhibit has been9

taken apart is because counsel for the NLRB would like to use a10

selective portion of this without getting into evidence the11

fact the first page, which is the discipline to which it was12

attached, which it states, “On patient in Room 15D, oxygen13

saturation was documented zero percent.  Nurses agrees that14

this was a wrong saturation documented signed by Ms.15

Napolitano.”16

MR. SANTIAGO:  That --17

MS. ALITO:  So, what --18

THE COURT:  Well, now this is already in evidence,19

isn’t it?20

MR. SANTIAGO:  Evidence.21

THE COURT:  Let’s get it.22

MR. SANTIAGO:  It’s already in evidence.23

THE COURT:  Just a moment.24

MR. SANTIAGO:  Because your witness testified that25
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the oxygen saturation does not appear on TARs, when it does.1

THE COURT:  Mr. Santiago, give me a moment, please,2

sir.3

(Pause)4

THE COURT:  Ms. Alito, did you put into evidence any5

Napolitano disciplinary records?6

MS. ALITO:  I did.7

MR. SANTIAGO:  She put in --8

MS. ALITO:  I don’t think I --9

THE COURT:  Let her answer.10

MS. ALITO:  I don’t -- I believe I put this in,11

Judge, I’m looking at my stack now to make sure I --12

MR. SANTIAGO:  She put in D-14 and D-15.13

THE COURT:  Well, it would seem to me to be14

appropriate then to put in the whole disciplinary item that15

we’re talking about.  Is that acceptable, Petitioner Counsel?16

MR. SANTIAGO:  I -- I -- I believe that we can -- I17

mean we can give him the whole, so he understands where this is18

coming from.19

My question’s a very -- it’s a narrow, limited20

question --21

THE COURT:  But still --22

MR. SANTIAGO:  -- and it’s based on what he said. 23

THE COURT:  I understand.  I know exactly what your24

question is.  Was oxygen level recorded on the TARs record. 25



Isele - Cross 169

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

But since he’s going to be asked to look at this particular1

record, and he doesn’t work there, let’s give him the whole2

disciplinary exhibit, which isn’t very long.3

MS. ALITO:  And I have copies.4

THE COURT:  So, I direct that P -- if you wish to use5

any portion of this R-82, that it should be the whole thing,6

and it can be marked P-16 in evidence.7

MR. SANTIAGO:  Okay.8

THE COURT:  And we’ll move along.  P-16 in evidence.9

(Pause)10

THE COURT:  Thank you very much, Counsel.11

So, Mr. Isele, if you’d take a moment to look over12

that document before you’re asked any question about it.13

(Pause)14

BY MR. SANTIAGO:15

Q Mr. Isele, have you taken a look at what’s marked as P-16,16

the last page?17

A A quick look, I haven’t read every word.  And, yes, I’m18

looking at the last page.19

Q Okay.  Now the last page, that’s a treatment20

administration record, isn’t it?21

A It appears to be.22

Q Okay.  And the third -- one, two, three -- on the left-23

hand side, that’s the oxygen saturation, isn’t it?24

A It says O plus L, LNC, pulse oximetry, Q shift, which25
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means every shift.1

Q That would be the oxygen saturation level, isn’t --2

A That’s the way you’d get it, um-hum.3

Q Okay.  So, oxygen saturations are listed on TARs, isn’t it4

correct?5

A Nurse’s initials appear here, indicating that in6

compliance with the doctor’s orders, pulse oximetry was taken. 7

I still don’t see a oxygen saturation level anywhere on here.8

Q Do you see where it say S-A-T?9

A No.10

Q It’s the --11

MR. SANTIAGO:  Can I approach?12

THE COURT:  Yes, sure.13

BY MR. SANTIAGO:14

Q Mr. Isele, do you see that?15

A I do see that now.16

Q That’s the saturation.  So, the saturation level is there,17

isn’t it?18

A No.  The word S-A-T and something following that is there.19

Q Okay.20

A I still don’t see oxygen saturation levels, though.21

Q And this is the -- do you see it says September 16th,22

2010?23

A I do see that.24

Q Okay.  And that’s the day before Ms. Napolitano was25
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discharged, isn’t that correct?1

A I don’t recall the date of her discharge.2

Q You don’t recall the date of the discharge.3

A Not offhand.4

Q Okay.  And it also is attached to what is -- was5

Respondent 82 and now is P-16, isn’t that correct?6

A Actually there’s no exhibit number written on here, but I7

believe I did hear the Judge say P-16.8

Q And in the description on the first page, it says, “And9

the document supporting this warning,” isn’t that correct?10

A Yes.11

THE COURT:  What was your question?12

BY MR. SANTIAGO:  13

Q And on the first page of that discipline, it says, “And14

the documents supporting this discipline.”  It’s on the first -15

- on the first page of the exhibit.16

A And the documents --17

Q “Supported by the attached documentation.”18

A Yes, I do see that on the second line, yes, “Supported by19

the attached documentation.”20

Q And it refers to three issues.21

A Yes.22

Q And the last issue is oxygen saturation, isn’t that23

correct?24

A Yes.25
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THE COURT:  Counsel, could you just show me at the1

sidebar the exact box on the last page of P-16 you’re2

discussing with the witness?3

(Sidebar conference commences at 4:40 P.M./Concludes 4:41 P.M.,4

transcribed under separate cover)5

THE COURT:  Mr. Isele, have you deciphered that this6

is a zero there in the -- I think it’s the September 17 column,7

the last entry?8

THE WITNESS:  That could be a zero.9

THE COURT:  And, Counsel, you suggest that’s what it10

is?11

MR. SANTIAGO:  Yes12

THE WITNESS:  All right.  Then I will correct my13

previous statement.  I do see what might be 95 in the second14

box down, and what might be a zero two boxes below that.  This15

is not where I would expect to see oxygen saturation levels,16

however.17

THE COURT:  Where would you expect to see them?18

THE WITNESS:  In another part of the chart, with the19

rest of the vital signs with the blood pressure, with the20

respirations.21

THE COURT:  A different form?22

THE WITNESS:  Yes.23

BY MR. SANTIAGO:24

Q You don’t know what the practice was at Somerset Valley,25
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do you?1

A No.2

Q So, in -- and, in fact -- and, in fact, at other3

facilities, they keep it elsewhere, as you testified, isn’t4

that correct?5

A Yes.6

Q And so this practice is not the normal practice that you7

have observed, isn’t that correct?8

THE COURT:  Is there a normal?9

Q Or a practice that you have previously --10

A Yeah, as I --11

Q -- witnessed?12

MS. ALITO:   Object to form.  Could we just make the13

-- I think we’re going to have a very unclear record because14

we’re referring generally to this practice, and without --15

BY MR. SANTIAGO: 16

Q The --17

MR. SANTIAGO:  Okay.  I’ll --18

BY MR. SANTIAGO:19

Q The oxygen saturation practice --20

A Yes.21

Q -- you’ve -- or level, saturation levels --22

A Level.  Level, yes.23

Q -- you have testified to in other facilities are found in24

other documentation, is that correct?25
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A That is correct.1

Q Okay.  So, you also have testified that this is the first2

time -- that this is not where you would keep a oxygen3

saturation level.4

A It’s not where I would normally expect to find it.  What5

this tells me -- and, again, I haven’t had time to really study6

and analyze this.  But what this tells me is that -- especially7

since it’s noted at the bottom of that page C-O-P-D, that the8

doctor was quite concerned about watching this patient’s oxygen9

saturation levels, and added it as a treatment, which it really10

isn’t, but added it to the TAR -- to the TAR, so that it would11

be monitored and documented --12

Q Are you --13

A -- more carefully than normal.14

Q Are you suggesting that the doctor put this TARs together?15

A No, sir.16

Q Okay.17

A But the TARs is based upon the doctor’s orders --18

Q Okay.19

A -- as I testified earlier, and as I believe Ms. Bell20

testified yesterday.21

Q But you don’t have any information --22

A No, I just said --23

Q -- to prove that?24

A -- looking --25
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Q Okay.1

A -- looking at this package, that’s what it tells me.2

Q Okay.  Now if you’d take a look at -- and let me just ask3

one last question.  In regards to the oxygen saturation level,4

there is no evidence that the patient was actually harmed, was5

there?6

A Considering --7

THE COURT:  Actual harm.8

THE WITNESS:  I’m sorry?9

THE COURT:  Actual harm is the question.10

A You know, Mr. Santiago, I don’t know because, again, this11

TARs -- there is only one date indicated on the TAR, the 17th. 12

I don’t know if that’s because this was copied on the 17th, and13

put into a disciplinary file, or whether the man died on the14

17th, and there were no subsequent entries, or whether the man15

was discharged.  I just don’t know.16

Q You have no evidence --17

A No.18

Q -- to the contrary.  19

A I don’t.20

Q Thank you.21

A One way or the other.22

THE COURT:  Just a second.  While we’re still23

carrying on this point, I have a question.  Mr. Isele, as you24

look at this last page of P-16, the box for checking the oxygen25
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level on each shift --1

THE WITNESS:  Yes.2

THE COURT:  Okay.  And then you see -- oh, I see.  He3

was admitted probably -- the patient was probably admitted on4

September 16 --5

THE WITNESS:  That’s what this indicates, yes.6

THE COURT:  So, the first entries you’re going to see7

for him are going to be on either the 16th or the 17th, and8

here they’re on the 17th.9

THE WITNESS:  Right.  But I’m concerned that there’s10

no entry for the 3 to 11 shift, and no entry after the 17th. 11

I’d want to see the man’s entire chart because I think that’s a12

possible indication that he died on the 17th or was discharged.13

THE COURT:  So, you just don’t know what happened to14

him.15

THE WITNESS:  I just don’t know.16

BY MR. SANTIAGO:17

Q If I were to tell you that there was testimony from Jackie18

Southgate that she copied the -- she was ordered to copy the19

MARs and TARs that morning to bring to the disciplinary20

hearing --21

A That makes sense.22

Q -- that --23

A And that would be a relief --24

Q Thank you.25
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A -- to me.  Because looking at this, I think he’s dead. 1

But I’d need to look at more documentation, as I said.2

Q There is no evidence that he’s dead, is there?3

A Other than the fact that this stops at the 7 to 3 shift on4

the 17th.5

Q But there --6

THE COURT:  Does Southgate testify --7

MR. SANTIAGO:  Yes.8

THE COURT:  -- that the patient was alive?9

MR. SANTIAGO:  Yes. 10

THE COURT:  You can take that as a proffer.11

MS. ALITO:  It’s not our recollection that Ms.12

Southgate testified about the patient’s health.13

MR. SANTIAGO:  Ms. Southgate testified that she was14

ordered to copy the MARs and TARs, and that it was an obvious15

incorrect. 16

Ms. Konjoh also testified that the patient was alive,17

and it was an obvious error.18

MS. ALITO:  That’s different from someone testifying19

that the patient was alive and well.20

MS. DICHNER:  Well, not being dead would mean alive.21

THE COURT:  Counsel, I will not have conversations in22

the well of the Court on the record.  I think I’ve made that23

clear.24

MR. SANTIAGO:  I would like to mark --25
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THE COURT:  Mr. Santiago, you have the floor, sir. 1

What does Southgate testify about this page?2

MR. SANTIAGO:  Southgate testified that in morning of3

the -- in the morning of the 17th, Ms. Inez Konjoh asked her to4

copy the MARs and TARs for Ms. Napolitano.  And that she copied5

them and brought them to Inez Konjoh. 6

Ms. Konjoh testified that the patient was alive and7

that it was an obvious mistake.8

THE COURT:  So, the copying, though, is a machine9

copying, it’s not a rewriting.10

MR. SANTIAGO:  No, no, it’s a photocopy.11

THE COURT:  Okay.  Fine.  Is your objection still12

pending, Ms. Alito?13

MS. ALITO:  No, Your Honor.  I don’t want to hold us14

up.  I’ll check the record.15

THE COURT:  Okay.16

MS. ALITO:  I don’t think it’s directly relevant to17

this witness’s testimony, the health of the patient.18

BY MR. SANTIAGO:19

Q Mr. Isele, are you familiar with a process called blocking20

out a MARs and TARs?21

A Yes.22

Q Okay.  Can you tell us what blocking out the MARs and TARs23

is?24

A Well, there’s a good example on the exhibit we were just25
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looking at.  If you look at that last page, the first box1

indicates “Braden scale weekly.”  Meaning that you do a Braden2

pain scale evaluation of this patient on a weekly basis, and3

there are actual blocks drawn on the 22nd and the 29th,4

indicating that those are the days that you should be -- that5

the nurse should be doing the Braden scale evaluation.6

And then the same thing in the second box, “Skin7

assessment weekly.”  And the same two dates are blocked out8

indicating that the 22nd and the 29th are the days that she9

should be doing the skin assessment.10

Q And blocking out -- why do you -- why do nursing homes11

block out in MARs and TARs?12

A Well, if something is, as in here, only required to be13

done weekly, or as we talked about with the aspirin before, it14

was supposed to be done every other day, the block is the15

visual indicator to the nurse that those are the days she16

should be doing these things.17

Q Yeah.  And if a nurse is used to seeing a medication18

blocked out, if that’s the practice, that aids the nurse in19

knowing, hey, I give it on every other day, isn’t that correct?20

A Right.  As I say, it’s a visual indicator.21

(Pause)22

Q Mr. Isele, if you could --23

MR. SANTIAGO:  Oh, sorry.24

MS. ALITO:  Is this -- 25
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(Attorneys engaged in off-the-record colloquy)1

MR. SANTIAGO:  It’s actually GC-17 and G-18, which2

are one package.  We’ve put them in separately, but they go3

together.4

MS. ALITO:  No objection.  Thank you.5

THE COURT:  Thank you.  P-18 in evidence.6

BY MR. SANTIAGO:7

Q If you could take a peek at Page 2, Mr. Isele.8

A I’m looking at it.9

Q Do you see --10

MR. SANTIAGO:  If I can approach the witness.11

A I see the top box says, “Aspirin.” 12

Q 81 milligrams.13

A 81 milligrams, right.14

Q Do you see that it’s not blocked off for every other day?15

A I do see that.16

Q Okay.  And do you see that there’s initials there, the17

first initials are D.D.?18

A Appear to be.19

Q Okay.  And the second initials are S.C.?20

A Appears to be S.C., yes.21

Q Okay.  That would Sheena --22

A Claudio. 23

Q -- Claudio.  Okay.  And, in fact, as you testified, the24

normal procedure is to block out in MARs and TARs so it could25
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be a visual for the nurse, isn’t that correct?1

A With all due respect, I didn’t say it’s the normal2

procedure.  I said I’ve seen it done, and --3

Q Okay.4

A -- it’s used as a visual indicator.5

Q Okay.  So, that procedure is used as a visual indicator to6

prevent errors, isn’t that correct?7

A Yes.8

Q And in a manual system like this one -- because this isn’t9

computerized --10

A No.11

Q -- any changes to the way a nurse is accustom that things12

are done could create opportunities for error, isn’t that13

correct?14

A Yes.15

Q Now, there was some discussion about the 24-hour chart16

check.  Do you know what a 24-hour chart check is?17

A Yes.18

Q Can you --19

A Are we finished --20

Q Can you tell us -- can you tell us the procedure for a 24-21

hour chart check, and why it’s necessary?22

A It’s another so-called fail/safe measure introduced to23

reduce errors.  Nurses -- normally registered nurses are24

assigned to review charts for potential errors, and to identify25
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those, and take them to the next step.1

Q If the -- if there was a plan of correction that Somerset2

Valley submitted to the Department of Human Services --3

A Department of Health.4

Q Health, I’m sorry. -- Department of Health in terms of the5

24-hour chart check and its implementation --6

A Right.7

Q -- do you expect that a director of nursing would comply8

with that plan of correction?9

A If she was aware of it, yes.10

Q Okay.  If there’s a plan of correction, a director of11

nursing has to comply with that plan of correction, isn’t that12

correct?13

A Yes.14

Q Okay.  Because the plan of correction is submitted to the15

State to basically say this is how -- this is our plan to16

correct the deficiency, isn’t that correct?17

A Right, the State has found deficiencies, and given the18

facility an opportunity to correct those deficiencies.19

Q Okay.20

A The plan of correction says what the facility will do to21

correct those deficiencies.22

Q Okay.  If I were to tell you that Ms. Konjoh testified23

that she disregarded a plan of correction for the 24-hour chart24

check --25
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MS. ALITO:  Page reference, please.  That’s not our1

recollection of her testimony.2

MR. SANTIAGO:  I’m sorry.  I’ll strike my last3

question.4

BY MR. SANTIAGO:5

Q If the Director of Nursing said --6

THE COURT:  This is Ms. Konjoh.7

MR. SANTIAGO:  Ms. Konjoh.8

Q -- that she did not follow the plan of correction --9

MS. ALITO:  Same objection.10

THE COURT:  Counsel, show your adversary what you’re11

referring to.12

MR. SANTIAGO:  Yeah, I am.13

THE COURT:  And we’ll wait.14

MR. SANTIAGO:  Okay.  15

(Pause)16

MR. SANTIAGO:  It’s 2547 and 48.17

THE COURT:  Give us the number again.18

MR. SANTIAGO:  2547 and 48.19

MR. LIKENS:  Sal, do you know what day that is?20

MR. SANTIAGO:  Yeah, hold on.21

MR. SILVERSTEIN:  June 10th.22

MR. SANTIAGO:  June 10th.23

MR. LIKENS:  Thank you. 24

(Pause)25
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THE COURT:  Are you ready?1

MR. SANTIAGO:  Yes.2

MS. ALITO:  Where are you starting?3

MR. SANTIAGO:  Starting on Line 15, Your Honor -- I’m4

-- we’ll start a little further up so you can -- give you some5

-- 6.6

BY MR. SANTIAGO: 7

Q “Q And you were aware that there were deficiencies” --8

MS. ALITO:  I think we can just start on the prior9

page at 2546.10

MR. SANTIAGO:  Okay.11

BY MR. SANTIAGO:12

Q “Q Do you see that it says ‘Plan of Correction,’13

Somerset Valley,” 14

Question; answer:15

“A Yes.16

“Q On the page before.17

“A Yes.18

“Q And you” --19

Question:20

“Q And you see that the time frame referred to is April21

23rd, 2010?22

“A Yes.23

“Q My question to you -- and it’s in reference to the24

Federal tag number, do you see that on the left column?25
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“A Yes.1

“Q And you were aware that there were deficiencies found2

by the State when they did the 2009 survey, correct?3

“A Yes.4

“Q F514, is that a deficiency tag?5

“A Yes.6

“Q My question to you is under your watch, did you not7

require the 11 to 7 shift to check the completion of8

MARs --9

THE COURT:  Back up.  “Did you not require” --10

BY MR. SANTIAGO:11

Q “Did you not require the 11 to 7 shift to check the12

completion of MARs and TARs?13

“A No.14

“Q And you said it was your regular practice to review15

charts for new admissions.16

“A Yes.17

“Q And the purpose of that was to make sure that18

everything in the chart was correct and complete, correct?19

“A Yes, that’s correct, yes.20

“Q You didn’t follow your predecessor’s” --21

THE COURT:  Just a second.  Counsel, there was a22

question in there about “Do you review something upon23

admission?”  What was that question?24

MS. ALITO:  Line 15.25
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BY MR. SANTIAGO:1

Q “Q And you said it was your regular practice to review2

charts for new admissions.3

“A Yes.4

“Q And the purpose of that was to make sure that5

everything in the chart was correct and complete, correct?6

“A Yes, that’s correct, yes.7

“Q You didn’t follow your predecessor’s process of8

making sure the 11 to 7 shift checked the MARs and TARs. 9

What process did you have in place to insure that blanks10

were not left on MARs and TARs?11

“A Well, I wasn’t aware of that particular plan of12

correction about checking MARs and TARs on a daily basis.13

“Q What procedure did you have in place while you --14

while under your watch to check that MARs and TARs were15

complete?16

“A I did not have one at that time.”17

THE COURT:  Is there a question?18

MR. SANTIAGO:  Yes, Your Honor.19

BY MR. SANTIAGO:20

Q Now, according to Ms. Konjoh, a couple months before that,21

prior to that, in April of 2010, there was a plan of correction22

for 11 to 7 shift nurses to check to make sure -- on the 24-23

hour chart check to make sure that orders for that particular24

day, new admissions, there were no deficiencies or no errors at25
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the end, isn’t that correct?1

MS. ALITO:  You know, I hate to keep objecting, but2

on 2546, the witness said, “I wasn’t there then, so I would3

have to look at the whole document.  I don’t know about whether4

this checking of MARs and TARs was part of the plan of5

correction.”6

MR. SANTIAGO:  Your Honor, if I can just ask Mr.7

Isele.8

BY MR. SANTIAGO:9

Q Did you know that Ms. Ingram testified that if there was a10

plan of correction -- testified that Care One facilities are11

required to perform 24-hour chart checks to prevent12

transcription and medication errors --13

THE COURT:  That Care One facilities are required to14

do what?15

MR. SANTIAGO:  Perform 24-hour chart checks to16

prevent transcription and medication errors.17

THE COURT:  Time frame.18

MR. SANTIAGO:  That’s just their general policy.19

BY MR. SANTIAGO:20

Q Did you know that?21

A Mr. Santiago, I’ve testified several times today that I22

have not read the transcripts of the ALJ hearing, so, no, I23

didn’t know that she testified that.  And I don’t know that24

anybody testified to anything at that hearing because I haven’t25
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read it.1

Q And so if a -- if it’s required at all Care One facilities2

that a 24-hour chart check is done, and it is not done at3

Somerset --4

A Then that’s a violation of company policy.5

Q Against company policy.  And it also would say that6

there’s a systemic problem and a cultural problem at that7

facility, isn’t that correct?8

A I don’t understand the use of the word “systemic” or9

“culture” in that context.10

Q Okay.  The --11

A It’s a violation of company policy.12

Q Okay.  24-hour chart check is a system, isn’t it?13

A Yes, it is.14

Q And it’s a system put in place to make sure that errors do15

not occur.16

A Right.17

Q Okay.  If you do not put that system -- if you’re not in18

compliance with that system, it would say that there’s a system19

error, isn’t that correct?20

A If that’s your definition of systemic, yes.21

Q And that -- and the evidence is that the Director of22

Nursing did not put -- did not comply even with the company23

policy that there be a 24-hour chart check, isn’t that correct?24

MS. ALITO:  May I have the cite from where you’re25
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reading that this is company -- a company requirement?1

MR. SANTIAGO:  3071.2

MS. ALITO:  3071, thank you.3

MR. SANTIAGO:  1975.  I’m sorry, 1975.4

THE WITNESS:  You read to me from a transcript 5

that --6

MR. SANTIAGO:  I’m sorry, it’s --7

THE COURT:  There’s no --8

MR. SANTIAGO:  -- 1975.9

THE COURT:  There’s no question pending, I don’t10

think.11

THE WITNESS:  Oh, I’m sorry, Judge.  I thought there12

was.13

THE COURT:  Counsel, let me see you at the side.14

(Sidebar conference commences at 5:09 P.M./Concludes 5:10 P.M.,15

transcribed under separate cover)16

THE COURT:  Mr. Santiago, that page reference again,17

please?  This is Ingram testimony.18

MR. SANTIAGO:  Yes, 1975.19

THE COURT:  And then we’ll wait until your adversary20

has it.21

MR. SANTIAGO:  It’s on Line 12.22

(Pause)23

MS. ALITO:  Yeah, starting at Line 12 on 1975,24

there’s testimony with respect to checks in place to prevent25
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medical errors, transcription errors, including the 24-hour1

chart check.2

THE COURT:  So, may counsel proceed with his counsel?3

MR. SANTIAGO:  Yeah, I’ll -- if I can read it into4

the record, it says, question:5

“Q Now, the Care One nursing facilities, Somerset being6

one of them, there are checks in place to prevent medical7

errors, transcription errors, and such things, correct?8

“A There should be, yes.”9

(Pause)10

THE COURT:  Does that refer to the -- what you call11

the 24-hour chart check?12

MR. SANTIAGO:  And it says:13

“Q And one of those checks is the 24-hour chart check.14

“A Correct. 15

“Q And that -- and that’s a check that is done on the 1116

to 7 shift, correct?17

“A Yes.18

“Q And in that chart check, the nurses go through the19

charts, and they look at the new admissions, correct?20

“A Yes.21

“Q And when they look at the new admissions, they look22

at the information that came from the transferring23

hospital, for example.24

“A Yes.25
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“Q And they would look at the meds.1

“A Yes.2

“Q And then they would look at the physician’s order3

sheet, correct?4

“A Yes.5

“Q And the MARs.6

“A Yes.7

“Q And this is the way they could check to make sure8

that the medications that the patients was given are9

correctly recorded on the MARs, correct?10

“A Correct.11

“Q And if they had -- if that had done -- been done12

properly, the issue with the coated aspirin, that was the13

reason for Ms. Jacques’ discharge, would have been caught14

in the twent -- 15

“A That’s expected.”16

MS. ALITO:  Could you reread the last question?  I17

believe you unintentionally left a word out.18

MR. SANTIAGO:  Intentionally?19

UNIDENTIFIED ATTORNEY:  Unintentional.20

MS. ALITO:  I said un -- unintentionally.21

MR. SANTIAGO:  Oh, sorry.22

“Q And if done -- been done properly, the issue with the23

coated aspirin, that was the reason for Ms. Jacques’24

discharge, would have been caught in the 24-hour check,25
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correct?1

“A That’s expected.”2

MS. ALITO:  I think for completeness, we need to3

continue to 23.4

MR. SANTIAGO:  “Your answer is yes, correct?5

“A Yes.6

“JUDGE DAVIS:  Go ahead.7

“THE WITNESS:  It would not negate her failing to do8

it properly.9

“Q That’s not my question.10

“A Okay.11

“Q And who” --12

Question:13

“Q  And do you know who was disciplined, if anyone, for14

failing to carry out the 24-hour check?15

“A I don’t know.  I would expect the disciplines when16

you investigate that, then also the person who worked that17

particular night also would have -- have had something.18

“Q Do you recall disciplining anybody for that?19

“A I believe so.20

“Q Who was it?21

“A I’m not going to remember the name of that person at22

that particular night, I don’t know.  I’m not -- I don’t23

know.”24

THE COURT:  Question?25
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MR. SANTIAGO  Yes.1

BY MR. SANTIAGO:2

Q Mr. Isele, Somerset Valley -- Care One expected Somerset3

Valley to do a 24-hour chart check, isn’t that correct?4

A Sounded that way from what you just read, yes.5

Q Okay.  6

(Pause)7

THE COURT:  What’s next?8

(Pause)9

THE COURT:  Mr. Santiago? 10

MR. SANTIAGO:  P-19.11

THE COURT:  What’s the topic?12

MR. SANTIAGO:  It’s the same topic, it’s my last13

question.14

THE COURT:  Okay.15

BY MR. SANTIAGO:16

Q Mr. Isele, if you can turn to the last page of what’s17

marked as P-19, it’s the second to the last column.18

THE COURT:  Is this being offered in evidence, or19

not?20

MR. SANTIAGO:  Yes.  21

THE COURT:  Well, we need to get through that first.22

MR. SANTIAGO:  Okay.23

THE COURT:  Any objection?24

MS. ALITO:  No, Your Honor.  Thank you.25



Isele - Cross 194

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

THE COURT:  P-19 is a four-page document, yes?1

MR. SANTIAGO:  Yes.2

THE COURT:  Okay.  Thank you.  P-19 in evidence.3

BY MR. SANTIAGO:4

Q Prior to that question, if you can -- 5

THE COURT:  What is it?6

Q -- take a look at the third page, the third page.7

A The third page.8

Q Yeah.9

A I’m there.10

Q Do you see it says “Plan of Correction, Somerset Valley?”11

A At the top, it says, “Plan of Correction, Somerset Valley12

Rehabilitation and Nursing Center,” yes.13

Q Okay.  If you can turn to Page 4.14

A I’m there.15

Q And just a -- a plan of correction is in response to a16

State survey that found deficiency, isn’t that correct?17

A Yes, I testified to that before.18

Q Okay.  Thank you.  If you can turn to Page 4.19

A Yes, I’m there.20

Q The second to the last column on the right-hand side.21

A Beginning “Daily random audits?”22

Q Yeah, do you see where it says -- on the far left column -23

- or far left, it says, “F514,” do you see that?24

A In the last box, yes, “F514,” yes.25
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Q And if you go across that to the second from the last1

column, do you see that?2

A It says 11 to 7 shift.3

Q Yeah.4

A I’m there.5

Q Can you read that?6

A “11 to 7 shift: check for completion of MARs/TARs daily. 7

DON or designee to complete weekly audits of8

medication/treatment administration record.  Results to be9

reported monthly by DON or designee to the P.I. committee for10

monthly follow-up.”11

Q Okay.  And that was required.12

A That was apparently what Somerset Valley submitted as part13

of its plan of correction, yes.14

Q Okay.  Do you see -- there’s another section.15

MR. SANTIAGO:  If I can just approach the witness.16

THE WITNESS:  Just tell me where it is.17

MR. SANTIAGO:  I don’t have the document.18

THE WITNESS:  Oh.19

MR. SANTIAGO:  That’s why.20

BY MR. SANTIAGO:21

Q Do you see where it says, “11 to 7 shift: check for22

completion” --23

A I just read that, yes, um-hum, yeah.24

Q Now, that plan of correction requires -- it was submitted25
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and is required that the facility carry out that plan, isn’t1

that correct?2

A Essentially, yes.  The facility submits the plan of3

correction.  The Department of Health reviews it, and approves4

it, and accepts it if it finds it acceptable.  I don’t know5

whether they did that or not, I don’t know what stage of that6

process this is in, but it seems like that was what the7

facility submitted as its plan of correction.8

Q Okay. 9

MR. SANTIAGO:  Your Honor, that’s my last question on10

this line of questions.11

THE COURT:  Okay.  Fine.  We need to adjourn now. 12

And you can speak with the courtroom deputy about future13

proceedings and dates.14

MR. SILVERSTEIN:  One point of order, Your Honor.15

THE COURT:  Mr. Silverstein.16

MR. SILVERSTEIN:  Not to put you on the spot. 17

Yesterday we had a discussion where you had indicated that we18

should remind you of something at the end of the day.  Of19

course, we have forgotten as to what that was.  We’re not sure20

if it was regarding the summary documents, and the documents21

underlying it, or something else.  Do you happen to recall what22

that item was you wanted us to remind you of?23

THE COURT:  Not at the moment.24

MR. SILVERSTEIN:  Okay.25
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THE COURT:  I rely on notes, rather than memory.1

(Laughter)2

MR. SILVERSTEIN:  Okay.  So, it will be in the3

transcript somewhere, I guess.4

THE COURT:  It might be if I said it on the record,5

which I think I did.6

MR. SILVERSTEIN:  Fair enough.  Thank you, Your7

Honor.8

THE COURT:  Okay.  Before you leave today, would you9

just check with the courtroom deputy to make sure that your10

list of exhibits is correct.  And where are -- thank you, sir,11

you’re excused -- and where the exhibits repose.  We can keep12

them, as long as you agree that the courtroom deputy has them.13

MS. ALITO:  I think we should review all of the14

exhibits to make certain that there were not additional15

redactions that need to be made.16

THE COURT:  Oh, absolutely.17

MS. DICHNER:  Right.18

MR. SANTIAGO:  Yeah.19

MS. DICHNER:  Yes.20

MR. SANTIAGO:  I believe there are some names that21

need to be redacted.22

THE COURT:  That’s not a problem.  I just want to23

make sure that before you leave today, everyone is satisfied24

that the exhibits that are in evidence so far are in, and you25
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haven’t overlooked it, and where they are. 1

What I have on the bench are bench copies.  They are2

not the exhibits.3

MS. DICHNER:  Okay.  Thank you.4

THE COURT:  Thank you. 5

MS. DICHNER:  We will work on it.6

THE COURT:  And thank you very much for all your7

efforts and work here this week, and we will look forward to8

seeing you again, and safe travels.9

MULTIPLE SPEAKERS:  Thank you.10

 11

(Whereupon, at 5:22 P.M., the hearing was adjourned.)12

13

CERTIFICATE14

15

I certify that the foregoing is a correct transcript from16

the electronic sound recording of the proceedings in the17

above-entitled matter.18

19

20
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TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

TRENTON, NEW JERSEY  FRIDAY, DECEMBER 16, 2011  10:08 A.M.1

(Call to order of the Court)2

THE COURT:  Let’s just convene at the side here,3

Counsel, to see where we are, and where we pick up this4

morning.5

(Sidebar conference commences at 10:08 A.M./Concludes6

10:09 A.M., transcribed under separate cover)7

THE COURT:  You can recall the witness.8

MS. ALITO:  Ms. Bell, you can resume the stand.9

THE COURT:  One moment, Counsel.  I’ll let you know10

when we’re ready.11

MS. ALITO:  Your Honor, we’re going to just provide12

the witness with D-7, her expert --13

THE COURT:  Of course.14

MS. BELL:  Thank you. 15

THE COURT:  Let me get that out.16

(Pause)17

THE COURT:  We’re ready.  You may proceed, Counsel18

BETH BELL, DEFENDANT’S WITNESS, RESUMES WITNESS STAND19

CROSS-EXAMINATION CONTINUED20

BY MR. SANTIAGO:21

Q Ms. Bell, I believe when we last -- we ended, I was asking22

about the oxygen saturation, do you recall that?23

A Yes.24

Q Okay.  And do you recall that your testimony was that you25
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-- I had asked you whether or not you knew that Ms. Ingram,1

Jackie Ingram, the Vice President of Clinical Services at that2

time for Care One, that she had testified that, you know,3

nurses routinely checked their MAR -- their TARs at the end of4

the shift, do you recall that?5

A I recall you saying that, yes.6

Q Okay.  Now did you know that nurses also -- that Ms.7

Napolitano testified that nurses carried around a separate8

sheet of paper where they kept records of their vitals -- of9

patient vitals?10

MS. ALITO:  Object to the --11

THE COURT:  Just a second.  This is Ms. Ingram12

testifying at the hearing?13

MR. SANTIAGO:  No, no.  I said Ms. Napolitano.  I’m14

sorry.15

THE COURT:  Okay.16

MS. ALITO:  I object to the form of the question.  I17

believe the testimony was that not that all nurses did it, but18

that she did that.19

THE COURT:  Is there a basis for your more general20

question, Counsel?21

MR. SANTIAGO:  Yes, Your Honor.  It’s on Page 369.22

THE COURT:  Counsel, I can’t hear either of you.23

MR. SANTIAGO:  Okay.  Page 369 of the Administrative24

-- of the underlying ALJ record.25
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THE COURT:  Hearing Page 369.1

MR. SANTIAGO:  Yes.2

THE COURT:  And this is Ms. Napolitano testifying?3

MR. SANTIAGO:  Yes.4

THE COURT:  Okay. 5

THE WITNESS:  I don’t have that.6

MR. SANTIAGO:  I’m going to read it to you.7

THE WITNESS:  Oh, okay.8

MR. SANTIAGO:  I’m just waiting for --9

(Pause)10

THE COURT:  So, the answer is, no, you haven’t read11

that testimony, ma’am.12

MS. ALITO:  I withdraw the objection with respect to13

Ms. Napolitano’s testimony.14

A I have scanned that testimony, but I don’t have it here. 15

That’s what I meant, I don’t have it here in this witness stand16

with me.17

Q Did you -- when you said you scanned that testimony, have18

you reviewed the administrative record --19

A Yes, I have.20

Q -- since you last testified?21

A Yes, I have.22

Q Okay.  And when did you --23

THE COURT:  Counsel, what do you mean by “reviewed?” 24

How many pages is this?25
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MR. SANTIAGO:  It’s 3200 pages.1

THE WITNESS:  Right.  So, that’s --2

MR. SANTIAGO:  Thirty-four --3

THE WITNESS:  -- what I mean, I didn’t read it4

verbatim.  I went through it.5

MR. SANTIAGO:  Okay. 6

BY MR. SANTIAGO:7

Q And did -- in your review of Ms. Napolitano’s testimony,8

do you recall that she said that she kept these vitals for9

patients on a separate sheet of paper?10

A I don’t recall that.11

Q Okay.12

THE COURT:  That’s a different question, Counsel,13

than the one you had previously posed.14

MR. SANTIAGO:  Okay.15

BY MR. SANTIAGO:16

Q Now, Ms. Napolitano testified that she kept a separate17

sheet of paper, and not only herself, but other nurses, as18

well, kept a separate sheet of paper where they kept patient19

vitals.  And that at the end of the day, she would have caught20

the oxygen saturation error.  Do you know if -- well, let me21

ask it like this.  If someone kept a record of patient vital22

signs, and at the end of the day they would have checked their23

records against this separate sheet of paper, isn’t it possible24

that she would have found that she had made an error, isn’t25
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that correct?1

A That practice is against every standard of nursing2

practice that I know.  So, I don’t understand why anyone would3

do that.4

Q Okay.  That’s not the question.  The question is whether5

or not if someone had the vitals, patient vitals, if they6

checked their records at the end, the TAR record, that there7

was a possibility that she would have discovered the error,8

isn’t that correct?9

A I don’t -- I --10

THE COURT:  Counsel, the question is unclear.  You’re11

saying if someone kept such a separate sheet of paper.12

MR. SANTIAGO:  Yes.13

THE COURT:  And then checked at the end of the day14

their TAR record.15

MR. SANTIAGO:  Yes.16

THE COURT:  You’re positing that there is a TAR17

record during the shift --18

MR. SANTIAGO:  Well --19

THE COURT:  -- that the person is also filling out in20

addition to the sheet that the person is carrying in their21

pocket.  The question is unclear.22

MR. SANTIAGO:  Okay.23

BY MR. SANTIAGO:24

Q Ms. -- let me back up.  25
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THE COURT:  Okay.1

Q -- so we can be clear.  Okay.  Oxygen saturation is kept2

on the TAR, isn’t that correct?3

A In most places, yes.4

Q Okay.  And Ms. Napolitano was disciplined for writing an5

incorrect oxygen saturation level, isn’t that correct?6

A Correct.7

Q And she was disciplined at noon, isn’t that correct?8

A That’s what you said; I don’t recall that.9

Q Okay.  Now her scheduled hours are from 7 in the morning10

to 3 in the afternoon, and that was her -- she was the morning11

shift, isn’t that correct?12

A I believe so.13

Q Okay.  And my question to you was if she had a separate14

sheet of paper where she kept patient vitals, and she compared15

that to the TAR, which was an obvious mistake -- can we agree16

that a zero on this -- on oxygen saturation is an obvious17

mistake?18

A If the patient’s alive --19

Q Alive.20

A -- yes.21

Q Yes.  That it’s an obvious mistake.  If she would have22

compared, she would have possibly -- she could have possibly23

have caught the error, isn’t that correct?24

A I don’t really know.25
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Q Now Ms. Ingram, Jackie Ingram, do you know who Ms. Jackie1

Ingram is?2

A I recall the name, I don’t know her personally or3

anything.4

Q Okay.  Do you recall what her title was?5

A No, I don’t.6

Q Okay.  She was the Vice President of Clinical Services for7

Care One.8

A Okay. 9

Q She testified that nurses routinely checked their TARs at10

the end of their shift.  So, if Ms. Napolitano would have11

checked that against her records, there is a possibility she12

would have caught that error, isn’t that correct?13

A Like I said, I don’t -- I don’t know.  And I believe we14

discussed this the last time I testified, and that’s not15

routine in any long-term care facility that I’ve ever been in,16

that nurses check at the end of their shift the TARs.17

Q Okay.  Now -- but you don’t -- you’re not sure if that’s18

how they did it at Somerset Valley, are you?19

A Well, if it is how they did it, it’s against every20

standard of practice.21

Q So, if a nurse is allowed to check her TARs at the end of22

the shift, and they’re given that latitude by the facility,23

that would be the facility’s fault, wouldn’t it?24

A No, can I explain?25
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Q I’m asking you for the answer to this question.  Isn’t1

that the facility’s --2

A No, the nurse is accountable for what she documents.  She3

documented on the TAR a zero oxygen concentration.  The4

standard of practice is that you document on the TAR at the5

time you do the assessment.  So, that individual is the6

accountable person.7

THE COURT:  Documents on the TAR when?8

THE WITNESS:  At the time the assessment is made.9

BY MR. SANTIAGO:10

Q Now if she was instructed to review her TARs’ records at11

the end of the shift, that that was the direction of her12

supervisor, she would have been insubordinate if she wouldn’t13

have followed that, wouldn’t she have been?14

A I think each person -- each nurse is accountable for their15

accepted standard of practice.  So, if you’re given an order by16

your supervisor that you know to be against the standard of17

practice, you have every professional responsibility to18

question that order.19

Q I understand that.  But could she have been up for20

insubordination if she wouldn’t have followed that order?21

A I don’t believe so.22

Q Okay.23

MS. ALITO:  May I have the page reference for this24

being a directive that the nurses review the --25
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MR. SANTIAGO:  I didn’t -- I’m ask -- it was a1

hypothetical question.2

MS. ALITO:  It wasn’t --3

MR. SANTIAGO:  If --4

THE COURT:  Well, if there’s no basis for it in the5

record, it’s irrelevant.6

MR. SANTIAGO:  It was a -- if she was given a7

directive, it was a hypothetical question.8

THE COURT:  I understood the last question to be if9

the facility permitted end of shift checking, that would be --10

and the answer was that would be against the standard of care. 11

If you’re asking if the facility directs the people --12

MR. SANTIAGO:  Yes. 13

THE COURT:  -- to check at the end of the --14

MR. SANTIAGO:  Yes.15

THE COURT:  You can ask that if you have a basis for16

it.  We’re not going to get into speculation here.17

MR. SANTIAGO:  Okay.18

MS. ALITO:  May I have the record reference for it19

being a directive?20

MR. SANTIAGO:  I am asking a hypothetical question of21

whether --22

THE COURT:  You have to have a basis for it.23

MR. SANTIAGO:  Okay.  I’ll move on.24

THE COURT:  Okay.   Objection sustained.  Thank you,25
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counsel, for withdrawing.1

BY MR. SANTIAGO:2

Q Now if the facility allows nurses to review their TARs,3

which you said is against nursing standards, correct?4

A Correct.5

Q That would be a failure on the part of the facility, isn’t6

that correct?7

A Well, it would be against standard of practice.8

Q Yes.  And that would be -- that would be a system error,9

wouldn’t it?10

A Yes.11

Q Now, Ms. Bell, you gave an opinion as to Sheena Claudio,12

do you -- correct?13

THE COURT:  Is this the next line of questioning?14

MR. SANTIAGO:  Yes, the next line of questioning,15

Your Honor.16

THE COURT:  Okay.  So, we’re going to talk about Ms.17

Claudio’s record.18

BY MR. SANTIAGO:  19

Q Page 5 of your report, Ms. Bell.20

A Yes.21

Q Okay.  We’re skipping over Valerie Wells, but we’ll come22

back to Valerie.23

A Okay.24

Q Okay.  Do you see it’s -- Sheena Claudio?25
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A Yes.1

Q Okay.  There -- Ms. Claudio, in September, September 17th,2

do you see that?3

A (No verbal response)4

Q She was -- she had administered baby aspirin, do you5

recall that?6

A Wait, I’m looking for September 17th.  I see September,7

2010.  I don’t see September 17.8

Q It says “In early September.”9

A Yes, I see that.10

Q Do you see that?11

A Yes.12

Q Okay.  I think that’s what you’re referring to, and I13

don’t think you have a date, but I think that’s the reference.14

Now do you know what a -- what a blocking-off15

practice is?16

A Yes, I do.17

Q And can you explain that for the record?18

A Well, it’s a practice that some facilities utilize when19

medication is ordered, like for example, if it’s going to be20

ordered for ten days, at the end of ten days, they X-out.  Or21

if it’s ordered every other day, they X-out every other day. 22

It’s not a standard of practice, it’s something that’s done in23

some facilities.24

Q Okay.  And it’s used as a preventative -- a visual25
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preventative measure, isn’t that correct?1

A Yes.2

Q So, if you look -- if you would -- to go and look at the3

MARs, you would see that it’s blocked out, let’s say, every4

other day.5

A Yes.6

Q Okay.  And that would tell the nurse -- that would alert7

the nurse that you don’t give on those certain days, isn’t that8

correct?9

A Yes, but the order is on the MAR also.10

Q I understand that, I’m just asking you about the blocking11

practice.12

A Um-hum, um-hum.13

Q Now if -- as a nurse, that’s the practice at the facility,14

to block off.15

THE COURT:  If that is?16

MR. SANTIAGO:  Yeah.17

Q If that is, would it throw you off if one day you didn’t18

see it there?19

A No, because I would always read the order.20

Q Okay.  I understand that.  I’m just saying visually, would21

it throw you off, yes or no?22

A Well, it would depend -- because every medication isn’t23

always ordered every other day.  So, you have to read the order24

to see.  So, no, that wouldn’t throw me off if I didn’t see the25
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boxes there.1

Q Okay.  But if you are accustom to the blocking off of2

medication, and you don’t see it one day, could you make a3

mistake?4

A No, because you’re required to read the order.5

Q And, in fact, this blocking off is to minimize errors from6

occurring, isn’t that correct?7

A And in a manual system, these systems have been8

established because errors -- there are a lot of errors that9

they want -- there were errors in the past, isn’t that correct?10

A I don’t -- what -- where are you talking about, “There11

were errors in the past?”12

Q Well, I’m just asking you in a manual system where you13

write everything down --14

A Okay.15

Q -- these systems, the blocking off system, for instance,16

have been developed to prevent errors from occurring --17

A Yes.18

Q -- isn’t that correct?19

A Yes.  20

Q And the reason is that there were a lot of errors that had21

occurred in the past.22

MS. ALITO:  Object to the form of the question.23

MR. SANTIAGO:  I’m not saying at this facility.  I’m24

saying generally.25
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A I think it’s a crutch.  It’s an extra crutch.1

Q And any minor change to that system could throw someone2

off, isn’t that correct?3

MS. ALITO:  Objection; asked and answered several4

times.5

THE COURT:   Yes, sustained.6

BY MR. SANTIAGO:7

Q If the blocking off system was not followed, and it was8

standard practice --9

A What do you mean was not followed?10

Q Well, I’m just saying in this situation with Ms. Claudio,11

if she -- if she was looking for it to be blocked off, and she12

was accustom to MARs being blocked off, and this time it wasn’t13

blocked off, would that be a breakdown in the system?14

A Well, it would be a change, but still she’s responsible15

for reading the order.  The standard of practice is to read the16

order on the MAR.  So, if the order says every other day, then17

you administer the medication every other day.18

Q But you would agree that if she was looking for a block19

off, that it would be a change in the system, isn’t that20

correct?21

A It would be done differently.22

Q Yeah, okay.  23

MR. SANTIAGO:  If I can just approach the witness,24

Your Honor?25
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THE COURT:  Sure.1

BY MR. SANTIAGO:2

Q I’m giving you what’s been marked as P-18.  Do you see3

that?4

THE COURT:  What’s the number, Counsel?5

MR. SANTIAGO:  Plaintiff’s 18 or Petitioner’s 18.6

BY MR. SANTIAGO:7

Q Do you see that, Ms. Bell?8

A Yes, I see it.9

Q Okay.  Can you take -- can you turn it on the second page? 10

Do you see the first box?11

A Yes.12

Q Do you see that’s the baby aspirin, 81 milligram?13

A Yes.14

Q Okay.  Do you see any blocking off there?15

A No.16

Q Okay.  And do you see that there are consecutive initials? 17

There’s a “D.D.” on two days?18

A Yes.19

Q Okay.  And then you see an “S.C.” on the other two days?20

A Correct.21

Q Okay.  And if Ms. Claudio was expecting for something to22

be blocked off, there’s no blocked off on that mark, is that23

correct?24

A No, there’s no block off.25
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Q Okay.  Thank you. 1

THE COURT:  While we’re at it, is there the2

specification every other day or something?3

THE WITNESS:  Yes, there is.  The order reads “by4

mouth every other day.”5

BY MR. SANTIAGO:6

Q Now do you know what a 24-hour chart check is?7

A Yes.8

Q And can you tell me what the chart check is?9

A A 24-hour chart check is a look-back that’s done in some10

facilities.  It’s to -- like it’s a stop gap where the nurse11

check -- it’s usually 11 to 7 checks the order, the physician’s12

order against the medication administration record to make sure13

that the order was transcribed accurately.14

THE COURT:  Who is doing the looking?15

THE WITNESS:  Usually it’s the 11 to 7 nurse.16

MR. SANTIAGO:  And --17

THE COURT:  What do you mean “nurse?”18

THE WITNESS:  It’s usually a nurse on 11 to 7.19

MR. SANTIAGO:  Okay. 20

THE WITNESS:  Different facilities have different21

people that they assign it to.22

THE COURT:  And so that -- just a minute.  The nurse23

is checking what?24

THE WITNESS:  Checking that the physician’s order25
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matches what’s written on the MAR.1

THE COURT:  The POS matches the MAR?2

THE WITNESS:  Correct. 3

BY MR. SANTIAGO:4

Q And so you can explain “11 to 7.”  Can you -- we’re using5

these terms “11 to 7" --6

A That’s --7

Q -- but so the record is clear.8

A That’s the 11 o’clock at night until 7 o’clock in the9

morning, that’s usually an eight-hour shift.  Most facilities10

run 7 to 3, 3 to 11, and 11 to 7.11

Q Thank you.  And -- so, I can -- so we can understand.  The12

11 to 7 shift for a nurse will take the physician’s order13

sheet, which has all of the medication, and compare that to the14

medication administration record, the MARs.15

A Correct.16

Q To make sure that everything that’s on the POS is17

transcribed on the MARs, is that correct?18

A Correct.19

Q Okay.  And that person’s also supposed to check whether or20

not to block off, if it was blocked off, or anything like that,21

isn’t that correct?22

A Well, blocking off, like I said before, is not a standard23

of practice, so in this case, the 24-hour chart check is24

looking at the physician’s order, which says “every other day,”25
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and every other day is written on the MAR.1

The fact that it’s not blocked off doesn’t mean that2

the order wasn’t written correctly.  The order is written3

correctly.  It’s a -- that blocking off system is what some4

facilities do as a crutch, like I said.  But --5

Q Okay.6

A -- it doesn’t negate what the physician ordered.7

Q And hypothetically, if that was the practice here at8

Somerset Valley, to block off, the 11 to 7 nurse was the --9

would be the nurse that would check to make sure that the10

system is in place, isn’t that correct?11

A Usually.12

Q And isn’t is also correct that the 11 to 7 shift makes13

sure that they -- they’re comparing and making sure that all of14

the patients are being -- were given the medications and the15

treatments for that particular day?16

A No.17

THE COURT:   The 24-hour chart check.  Are you asking18

whether it checks to make sure that what’s written is the --19

what should be administered has been administered --20

MR. SANTIAGO:  Yes.21

THE COURT:  -- and documented?22

MR. SANTIAGO:  Yes.23

THE COURT:  And her answer was no.  Was that your24

answer?25
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THE WITNESS:  Yes, my answer was no, that they’re not1

checking whether or not the treatment was administered. 2

They’re checking the order to see that it was correctly3

transcribed to the MAR, that’s the 24-hour chart check. 4

THE COURT:  What if the order that came in from the5

doctor didn’t make it onto the physician order sheet which is6

prepared at the facility, would the 24-hour chart check check7

that?8

THE WITNESS:  Well, the order sheet -- you mean9

didn’t make it to the MAR?10

THE COURT:  No.  There’s been testimony in this11

record here --12

THE WITNESS:  Okay.13

THE COURT:  -- that the facility creates what I have14

been told is called the physician order sheet, the POS.15

THE WITNESS:  Okay.16

THE COURT:  And the facility is actually transcribing17

from doctors’ prescription sheets or however the message is18

communicated from the doctor’s office, into the facility.19

THE WITNESS:  Okay.20

THE COURT:  The original communication is not the21

physician order sheet.  The physician order sheet is actually22

derivative, and it’s prepared at the facility.  And then from23

the POS, you get this further transcription onto the MAR.24

THE WITNESS:  Well, the --25
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THE COURT:  Is that your understanding?1

THE WITNESS:  Yes, but it’s not usually prescription2

sheets.  Usually it’s a transfer sheet from the hospital that’s3

got orders, like the orders that the -- that the resident was4

receiving, the medications the resident was receiving in the5

hospital.  And the standard of practice is the nurse6

transcribes those orders from the hospital order sheet onto the7

physician’s order sheet at the long-term care facility, and8

calls the physician for him to approve the orders.  And then9

that’s a verbal order, and that’s written on the order sheet.10

So, if you’re asking if it didn’t make it to the11

order sheet --12

THE COURT:  Would the 24-hour chart check pick that13

up?14

THE WITNESS:  Not necessarily if they didn’t have15

that transfer sheet to compare against. 16

THE COURT:  Okay.  That was something of a17

digression, but I just wanted to make sure that what you are18

referring to as the physician order sheet is what I’ve been19

told on the record it is, according to what Ms. Bell knows it20

to be.21

MR. SANTIAGO:  No problem.22

THE COURT:  Thank you.23

BY MR. SANTIAGO:24

Q Ms. Bell --25
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THE COURT:  So, you’re saying the 24-hour check is1

not done to make sure the MARs show the meds were actually2

administered.3

THE WITNESS:  No, it’s done to make sure the order4

was transcribed correctly from the order sheet to the MAR.5

BY MR. SANTIAGO:6

Q Ms. Bell, can you tell me what a plan of correction is?7

THE COURT:  The what?8

MR. SANTIAGO:  A plan of correction.9

A Are you talking about a plan of correction in response to10

a standard survey?11

Q Yes.12

A When a facility is cited -- which means it’s kind of like13

in layperson’s terms, getting a ticket for doing something14

wrong.  When a facility is cited with a problem, they have to15

present to the State a plan a correction, how they’re going to16

correct that particular issue.  So, that’s what a plan of17

correction is.  It lists --18

THE COURT:  Results from a citation --19

THE WITNESS:  Yes.20

THE COURT:  -- would you call it?21

THE WITNESS:   Yes.22

THE COURT:  When you’re cited?23

THE WITNESS:  Yes, it’s a violation of that Code of24

Federal Regulations that we talked about earlier.25
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BY MR. SANTIAGO:1

Q And isn’t it correct that it not only happens for State2

surveys, but for complaints if someone issues a complaint3

against a facility?4

A Yes.5

Q Okay.  And --6

A If they get a deficiency.7

Q Yes.  8

MR. SANTIAGO:  Just if I can approach.9

Q I’m going to show you P-17.10

MS. ALITO:  I don’t think we’ve marked --11

MR. SANTIAGO:  I believe we did.12

THE COURT:  Just a minute, please.13

MS. ALITO:  Let me check.14

(Pause/Off-the-record colloquy)15

MR. SANTIAGO:  It’s 19.  P-19, I’m sorry. 16

THE COURT:  P-19 is in evidence according to my17

notes.18

MS. ALITO:  Yes.19

BY MR. SANTIAGO:20

Q Do you see that?21

A Yes, I see it.22

Q Okay.  Can you turn to the third page?  Do you see the23

top, it says, “Plan of correction?”24

A Yes.25
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Q Okay.  And if you turn to the -- I’m sorry to do this to1

you.  But if you could turn to the second page.  This is -- it2

was a nursing -- it was a nursing meeting, and it’s an agenda,3

isn’t that correct?4

A Yes.5

Q And part of it is the talk about this plan of correction,6

isn’t that correct?7

A Well, on this page, they’re talking about what they8

discussed at the --9

Q If you’d turn to the first page.  Turn to the first page.10

A Okay.  It says, “Employee education record.”11

Q Yes, okay.  And if you -- now you can turn to the last12

page of this.13

A Okay.14

Q Do you see that the last entry --15

A Do you mean --16

Q If I --17

A -- for F514?18

Q F514.19

A Yes.20

Q Do you know what F514 is?21

A I believe it’s a medical record tag, but I -- it’s either22

medical records or quality assurance.  I don’t have 50023

regulations committed to memory.24

Q Okay.25
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THE COURT:  But it is an F tag.1

THE WITNESS:  If it an F tag.2

MR. SANTIAGO:  Okay.3

BY MR. SANTIAGO:4

Q And if you can see the last box, do you -- well, let --5

MR. SANTIAGO:  If I can just approach?6

A I see the last box, it has a date in it, “4/23/10.”7

Q And -- so we can explain this.  Do you see that there’s --8

the first box says, “Resident treatment administration,” is9

that --10

A Yes, I see.11

Q And if you can see here, it says -- so we can understand12

what this means.  It’s how -- this is how the -- at this13

particular facility, how the facility will identify other14

residents having potential to be affected by the same different15

practice, and what corrective actions will be taken, is that16

correct?17

A Correct.18

Q So, that second one -- can you read what it says there?19

A It says, “All medication treatment or administration20

records checked for signature completion.”21

Q Okay.  So, according to this plan of correction, the -- if22

-- and now if you can go -- I think it’s three over.  Who is23

supposed to do that?24

A What do you mean, “three over?”25
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Q Do you see that?1

A “11 to 7 shift to check for completion of MARs/TARs2

daily.”3

Q Okay.  So, according to that, the 11 -- based on this plan4

of correction, the 11 to 7 shift, not only were they supposed5

to check the POS against the MARs, but they were also supposed6

to check to make sure that medications were given, signatures7

were on the MARs and TARs.8

A It doesn’t say that’s part of the 24-hour chart check, it9

just says “This is the responsibility of the 11 to 7 shift.” 10

Okay.11

Q 7 shift, okay.  Thank you.12

THE COURT:  Is there a difference between 24-hour13

chart check and 11 to 7 shift?14

THE WITNESS:  It looks to me like this is a duty that15

was given to 11 to 7 in response to a deficiency.  But could I16

read the rest of this, what it says?17

MR. SANTIAGO:  Yeah.18

THE WITNESS:  It says, “Results to be reported19

monthly by the DON or designee to -- to the” -- I don’t know20

what PI stands for -- “committee for monthly follow-up.”21

MR. SANTIAGO:  Okay. 22

THE WITNESS:  So, that’s a quality assurance issue23

because what would -- there’s nothing that the 11 to 7 shift24

can do when they find blanks on the MAR other than to report it25
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for follow-up. 1

MR. SANTIAGO:  Okay. 2

BY MR. SANTIAGO:3

Q Did you read -- did you read Jackie Southgate’s4

testimony --5

A Parts.6

Q -- in regards to --7

A Parts of it.8

Q And her testimony was this is what the 11 to 7 shift9

nurses were supposed to do, check to make sure --10

A I’d have to have the reference in the testimony.11

MS. ALITO:  Could I have a page reference, please,12

for Ms. Southgate?13

MR. SANTIAGO:  9-9 -- okay.14

MS. ALITO:  This is Ms. Southgate’s testimony?15

MR. SANTIAGO:  Yes.16

(Pause)17

MR. SANTIAGO:  It’s Page 9-9-6.18

(Pause)19

MS. ALITO:  Okay.  Thank you.20

MR. SANTIAGO:  Okay.21

THE COURT:  So, what’s your question?22

BY MR. SANTIAGO:23

Q My question is did you -- did you -- you said you looked24

over Jackie Southgate’s --25
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A I did look over --1

Q -- testimony quickly.  Now did you see that the reason2

that they had that down was that the 11 to 7 shift was supposed3

to check to make sure that MARs and TARs were completed daily,4

correct?5

A I don’t remember seeing that.6

Q Okay.  If I could just read, it says:7

“Q Do you see where it says ‘11 to 7 shift to check for8

completion of MARs and TARs daily?’9

“A Yes.10

“Q Do you know the reason for that, that daily check?11

“A So to make sure everything is done properly.  If it’s12

missing, it would be caught then and not somewhere down13

the line.14

“Q And if it was caught at the” --15

THE COURT:  And the reason she’s giving is what?16

MR. SANTIAGO:  “So to make sure everything is done17

properly.  If it’s missing, it would be caught then and not18

somewhere down the line.”19

BY MR. SANTIAGO:20

Q Question:21

“Q And if it was caught, the 11 to 7 shift -- if there22

was a missing entry on the day shift, and it was caught on23

the 11 to 7 shift, would the nurse coming in the next time24

on the day shift be notified if it was the same nurse?25
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“A Yes.”1

And then answer:2

“A She should have been.”3

“Q What expectation would the facility have for that4

nurse to do?5

“A That they would either sign the MARs, or sign and6

circle if it was done.”7

MS. ALITO:  I’m sorry.  “Not done.”8

MR. SANTIAGO:  “Not done.”  I’m sorry.  “Not done.”9

THE COURT:  Read that last answer again, question and10

answer.  Do the question.11

BY MR. SANTIAGO:12

Q Question:13

“Q What expectation would the facility have for that14

nurse to do?15

“A That would -- that she would either sign the MAR, or16

sign and circle if it was done.”17

“Q What do you mean by sign?18

“A Initial in the box.19

“Q Initial in the box?20

“A Yes.”21

THE COURT:  “Or sign that it was not done, or what?”22

Go back up.  “Initial in the box that it was done or” --23

MR. SANTIAGO:  It says -- the answer was:24

“A That she would either sign the MAR, or sign and25
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circle if it was done.”1

BY MR. SANTIAGO:2

Q “Q What do you mean by sign?”3

And she answers:4

“A Initial in the box.5

“Q Initial in the box?6

“A Yes.”7

THE COURT:  For the day before’s MAR.8

MR. SANTIAGO:  Yes.9

BY MR. SANTIAGO:10

Q Ms. Southgate was the unit manager, isn’t that correct?11

A I don’t recall.12

Q Okay.  What’s a unit manager?13

A A unit manager in most facilities has overall14

responsibility for the unit 24 hours a day.15

Q Okay.  And she would be under the DON.  And if there was16

an assistant DON, she would be under that, is that correct?17

A Correct.18

Q Okay.19

A Or -- and sometimes there’s a supervisor in between.20

Q Okay.21

A You know, DON, ADON, supervisor, unit manager.22

Q So, this policy -- this plan of correction, it’s not23

optional, is it?24

A What do you mean optional?25
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Q Meaning that you have the option to comply or you don’t1

have the option to comply.2

A No, when you give a plan of correction, you’re supposed to3

follow it. 4

Can I just explain something, though, about that --5

what you just read about the nursing coming in and initialing6

or circling?7

A I don’t -- there isn’t a question.8

Q Okay.9

THE COURT:  We can pick it up on redirect --10

THE WITNESS:  Okay.11

THE COURT:  -- any explanation that counsel doesn’t12

wish to solicit.13

Your last question, Counsel, was whether the plan of14

correction was optional.15

MR. SANTIAGO:  Yeah.16

THE COURT:  And the answer is it’s not optional.17

MR. SANTIAGO:  It’s not optional.18

THE COURT:  Okay.  But who is engaging in the plan of19

correction?  Is this something between the facility and the20

State?21

MR. SANTIAGO:  Yes.  And -- well, I’ll --22

THE COURT:  Or is it something between the --23

MR. SANTIAGO:  I’ll ask Ms. Bell.24

THE COURT:  Let me finish my sentence, Counsel.25
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MR. SANTIAGO:  I’m sorry.1

THE COURT:  We have a recording going.2

Or is it something between the facility and the3

employee, or between management and responsible levels in the4

facility?5

MR. SANTIAGO:  It’s between --6

THE COURT:  Let’s ask.7

MR. SANTIAGO:  Okay. 8

BY MR. SANTIAGO:9

Q The plan of correction, is that between the facility and10

the State?11

A Yes.12

Q Okay.  So, this -- so we can understand, State finds a13

deficiency, and not all deficiencies require a plan of14

correction, isn’t that correct?15

A No, they all require a plan of correction.16

Q Okay, they do.  Okay.  And this plan of correction is the17

facility telling the State how they’re going to make sure that18

this deficiency does not occur again, isn’t that correct?19

A Correct.20

Q Okay.  And it has to be accepted by the State, isn’t that21

correct?22

A Yes, it does.23

Q And if the State isn’t satisfied that this plan of24

correction will, you know, resolve the issue, they don’t have25
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to accept a plan, is that correct?1

A They don’t have to accept the plan of correction.2

Q Okay.  3

THE COURT:  But eventually you have to settle on a4

plan of correction.5

BY MR. SANTIAGO:6

Q Yes, you have to settle on a plan of correction.7

A Yes, the facility is required to submit an acceptable8

plan.  And if it’s not acceptable, the State informs them, and9

they have to send it back.10

Q Okay.  So, at some point, a plan is accepted, and you move11

forward, isn’t that correct, with the plan?12

A Yes.13

Q Okay.14

A Can I just add something, though?  Because -- something15

that you said.  Because they submit an acceptable plan of16

correction does not always mean that the deficiency will not17

occur again.18

Q I understood.19

A Okay.20

Q But it’s sort of understood that it may occur again, but21

this is how we’re intending it to not occur again.22

A Okay.23

Q Okay.  Is that --24

A That’s fair.25
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Q Fair, right.  Now if you can take a look at what was1

marked as 18.2

A As what?3

Q At P-18.  I’m sorry.  4

MR. SANTIAGO:  It’s the -- if I can just approach,5

Your Honor.6

THE WITNESS:  Where?  Do I have that?7

MR. SANTIAGO:  Yeah, it’s been marked.8

THE WITNESS:  Oh, this is P-18.  Okay.9

BY MR. SANTIAGO:10

Q Do you see there that there are blanks on this MARs?11

A Yes, I see that.12

Q Okay.  And those are for shifts other than the 7 to 3, is13

that correct?14

A Yes.15

Q And --16

THE COURT:  Are we on P-18?17

MR. SANTIAGO:  P-18.18

THE COURT:  P-18, Page 2.19

MR. SANTIAGO:  Yes.20

BY MR. SANTIAGO:21

Q If I can just give an example.  “11 to 7, pain22

assessment,” do you see that?23

A Yes.24

Q That would be for day 8, right?25
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A Yes.1

Q That wasn’t initialed off, isn’t that correct?2

A Correct.3

Q And this facility was cited for pain assessment, isn’t4

that correct?5

A They were cited -- which survey are you talking about?6

Q 2009.7

A They were cited for failing to develop a plan of care for8

pain is my recollection, it was an F279.9

THE COURT:  Counsel, you and the witness are easily10

able to follow this, but this is not that legible a page.  Come11

over to the side and show me what you’re talking about.12

(Sidebar conference commences at 10:54 A.M./Concludes13

10:55 A.M., transcribed under separate cover)14

THE COURT:  Pain assessment on the 11 to 7 shift on15

day 8.  Okay.  Counsel, if you’re asking Ms. Bell to correlate16

this -- is it a TAR?17

MR. SANTIAGO:  It’s a --18

THE COURT:  Or a MAR?19

MR. SANTIAGO:  This particular one is a -- is a MAR.20

THE COURT:  Okay.  It’s a MAR.  If you’re asking Ms.21

Bell to correlate a problem such as this on an individual MAR22

with something in the deficiency -- the survey --23

MR. SANTIAGO:  No, I --24

THE COURT:  -- of 2009 -- 25
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MR. SANTIAGO:  I -- I will get into why I am asking1

these questions now.2

THE COURT:  Don’t ask her to recall off the top of3

her head what the survey looked like.4

BY MR. SANTIAGO:5

Q Now if you’ll also see, Ms. Bell, down here, there are no6

initials on the 3 to 11, do you see that’s pain assessment, as7

well.  And that would be for day 8 and 10.8

A Yes, I see that.9

Q And there are -- and I’m just giving a few examples, is10

that correct?  There are more --11

A Yes.12

Q -- more initials that are missing, is that correct?13

A Yes.14

Q Okay.  And those should have been initialed, isn’t that15

correct?16

A If they were done, yes.17

Q Okay.  Now --18

THE COURT:  Just a minute.  Are they supposed to be19

done?  So --20

BY MR. SANTIAGO:21

Q Are they supposed to be done?22

A It says “Pain assessment” every shift.  So, yes, they23

should have been done.24

Q Now if you -- if you take a look, there are one, two --25
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three days, right?  So, this person was admitted on 9/5, is1

that correct?2

A Well, that’s when the sheet starts.  I have no idea when3

the person was admitted.4

Q You see admission --5

A Yes, I see it, okay.6

Q 9/5.  So, the first time the person should have been given7

the aspirin would have been day 6, correct?8

A Correct.9

Q And then day 7, not given aspirin; day 8, given aspirin;10

day 9, not given aspirin.11

A Correct.12

Q Okay.  Now --13

THE COURT:  Counsel, I’m not so sure that I followed. 14

Day 6, you think, is when the patient is first in the facility.15

MR. SANTIAGO:  Was supposed to be given aspirin.16

THE COURT:  No.  If aspirin’s being -- supposed to be17

given --18

MR. SANTIAGO:  Every other day.19

THE COURT:  Every other day, what day does the20

patient come in?21

MR. SANTIAGO:  The 5th.22

THE COURT:  And it looks like the patient comes in on23

the 5th?24

MR. SANTIAGO:  Yes, that was the admission date.25
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THE WITNESS:  So, that if I can clarify.  There1

should have been some investigation if the resident had aspirin2

on the 5th prior to admission, which is most likely if the3

resident came from a hospital.  But we have no way of knowing4

that.5

BY MR. SANTIAGO:6

Q Now aspirin is one of those things that is kept at the7

site itself.8

A At what site?9

Q At the facility, it’s one of --10

A You mean a stock drug?11

Q Yeah, stocked.12

A In most facilities, yes.13

Q Okay.  So, it would be --14

A Well, I don’t know about enteric coated, this is enteric15

coated.  I don’t --16

Q This is -- this -- this is enteric coated?17

A Yeah.18

Q Okay. 19

A Ecotrin is enteric coated.20

Q Okay.  You don’t know whether or not that’s stock.21

A I’m not sure.22

Q Are you familiar with a system used at Somerset called the23

Pixar system or the -- yeah, the Pixar system?24

A I know of Pyxis.25
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Q Pyxis, I’m sorry.1

A I know of that system.  I don’t know about it at Somerset,2

I’ve heard of that system.3

Q And --4

THE COURT:  Could we get at least a phonetic spelling5

of that?6

THE WITNESS:  I --7

MR. SANTIAGO:  Pyxis, I believe, is P-L-A-V-I-O-S,8

right?9

THE COURT:  You’re spelling Plavios.10

MR. SANTIAGO:  No, I’m sorry.11

THE WITNESS:  No, I think it’s -- I think it’s P-Y-X-12

I-S.13

MR. SANTIAGO:  Okay.14

THE COURT:  Counsel, I’m just wondering, you know, to15

what level of detail do we need to go here?16

MR. SANTIAGO:  Not much more.17

BY MR. SANTIAGO:18

Q Now if they were checking as the plan of correction19

required, the 11 to 7 should have caught this on a couple20

nights, isn’t that correct?21

A Yes.22

Q And that would be a system failure, wouldn’t it?23

A If they’re not following the system that was set up at24

that facility.25
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Q And that would be a system failure.  If you’re not1

following the system that was set up, it would be a failure,2

isn’t that correct?3

A Yes.4

Q Now there was no evidence of actual harm to this patient5

by giving the patient baby aspirin, was there?6

A Not to my knowledge, but I really don’t know.7

Q Okay.  So, there was nothing that you were given that8

showed that the patient was actually harmed, isn’t that9

correct?10

A Nothing that I read, no.11

Q Okay.  12

THE COURT:  By not being or by being given, which was13

it?14

MR. SANTIAGO:  By being given; I’m sorry.15

THE COURT:  Counsel, you’re familiar with this16

record, but what’s the problem here with the aspirin?  That17

it’s not coated?  It’s not indicated to be coated?  Or that18

it’s given on the first day after admission, so you don’t know19

whether the patient got it the day before, and the patient’s20

supposed to be getting it every other day, or the patient isn’t21

getting it every other day?22

MR. SANTIAGO:   No, actually it was none of those.23

(Laughter)24

MR. SANTIAGO:  It was that the patient got it every25
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single day when they were supposed to be given to --1

THE COURT:  Okay.2

MR. SANTIAGO:  -- every other day.3

THE COURT:  I remember that from the record.4

MR. SANTIAGO:  Okay.5

THE COURT:  But I don’t know whether that’s --6

MR. SANTIAGO:  All right.7

THE COURT:  -- what this --8

MR. SANTIAGO:  Yeah.9

THE COURT:  -- MAR is telling us --10

MR. SANTIAGO:  If --11

THE COURT:  -- about this patient.12

MR. SANTIAGO:  Yeah, if you look at the first, that’s13

the baby aspirin, and it will say “baby aspirin 81 milligram.” 14

If you go across, you see starting on the 6th through the 9th,15

there’s “D.D.,” “D.D.,” “S.C.,” “S.C.”16

THE COURT:  Yes.17

MR. SANTIAGO:  Do you see that?18

THE COURT:  Um-hum.19

MR. SANTIAGO:  That means that they gave it on all20

those consecutive days.21

If you look down -- and obviously I don’t have it in22

front of me, but I memorized this.  If you look down at the23

baby aspirin, on the bottom it will say “2 BIP.”  I believe or24

“BLP.”  And that signifies every other day.25
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MS. ALITO:  Well, actually it says right next to it1

“by mouth” --2

MR. SANTIAGO:  Every other day.3

MS. ALITO:  -- “by mouth every other day.”4

MR. SANTIAGO:  -- other day, okay.5

MS. ALITO:  Right next to the place where Ms. Claudio6

signs that she had given it to the patient every day.7

MR. SANTIAGO:  And as did the --8

THE COURT:  Is that right, Counsel?9

MR. SANTIAGO:  And as did the other nurse, Your10

Honor.11

THE COURT:  So, S.C. would be Ms. Claudio.12

MR. SANTIAGO:  S.C. would be Ms. Claudio.13

THE COURT:  And --14

MR. SANTIAGO:  D.D. would be a woman named Doreen15

Dande.16

THE COURT:  What’s the last name?17

MR. SANTIAGO:  Dande, D-A-N-D-E.18

THE COURT:  Okay.  I now understand what you’re19

referring to here.20

MR. SANTIAGO:  Thank you, Your Honor. 21

BY MR. SANTIAGO:22

Q Now if you look at Page 5 of your expert opinion.23

A Yes.24

Q Okay.  The next one is for a September 27th -- well,25
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before we move on.  If you can -- I’m sorry.  Before we move1

on.  If you can look at Exhibit P-18 again, I’m sorry, the2

first page.3

A Yes.4

Q Ms. Claudio is given a final warning for this, isn’t that5

correct?6

A It says, “Written notice.”  Oh, yes, it says, “Final7

warning,” yes.8

Q Do you believe that was excessive?9

A Pardon me?10

Q Do you believe that was excessive for this error?11

A No.12

Q Do you know that Ms. Konjoh testified that she believed13

that giving Ms. Claudio a final warning for this was excessive?14

MS. ALITO:  Page reference, please.15

THE COURT:  Who’s the -- who’s the witness?16

MR. SANTIAGO:  Ms. Konjoh.  17

MS. ALITO:  The --18

MR. SANTIAGO:  Inez Konjoh.  19

MS. ALITO:  The former --20

MR. SANTIAGO:  The Director --21

MS. ALITO:  The former --22

MR. SANTIAGO:  The former Director of Nursing.23

MS. ALITO:  -- Director of Nursing, yes.24

(Pause)25
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MR. SANTIAGO:  Your Honor, I’ll move on -- I’ll find1

the transcript cite for Mrs. Konjoh’s testimony at a later2

point.3

THE COURT:  While we’re at this, Konjoh’s signature4

is the supervisor on Page 18, right?5

MR. SANTIAGO:  Yes, Your Honor. 6

BY MR. SANTIAGO:7

Q Now moving on to the 27th, Ms. Claudio was given a warning8

for not doing a admissions nurse’s note, is that correct?9

A (No verbal response)10

Q Part of the warning was not doing a admissions nurse’s11

note, isn’t that correct?12

A Correct.13

Q Okay.14

THE COURT:  And which are we on now?15

MR. SANTIAGO:  September 27th.  And that would --16

THE COURT:  Do we have an exhibit?17

MR. SANTIAGO:  That would be Exhibit D-20.18

(Pause)19

BY MR. SANTIAGO:20

Q Do you see that?21

A Yes, I see it.22

Q Okay.  Now Ms. Claudio testified that she did the23

admissions note, isn’t that correct?24

A I believe she said -- yeah, she did it, but she doesn’t25
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know where it is, it wasn’t in the record.1

Q Okay.  And it’s -- and she also testified that Ms. Konjoh2

told her that she had done everything, and the only thing that3

was missing was the nurse’s note, isn’t that correct?4

A I don’t remember that.  I just know the nurse’s note5

wasn’t in the record.6

Q If I can read from Page 150, it says --7

MS. ALITO:  I’m -- I’m sorry.  What page was that,8

again?9

MR. SANTIAGO:  150 of the administrative --10

MS. ALITO:  115?11

MR. SANTIAGO:  Yeah -- 150, as in fifty.12

THE COURT:  1-5-0?13

MR. SANTIAGO:  1-5-0.14

THE COURT:  Okay.  This is testimony of whom?15

MR. SANTIAGO:  Ms. Claudio.16

THE COURT:  Go ahead.17

BY MR. SANTIAGO:18

Q And I’ll back up because there’s a bunch of okays, but --19

THE COURT:  You can leave out the extraneous20

material.21

MR. SANTIAGO:  Okay.22

Q “Q Where were you when she approached you?23

“A I believe I was on the floor” --24

MS. ALITO:  Uh --25
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MR. SANTIAGO:  I’m sorry.1

MS. ALITO:  Okay.  We’re on 149.2

MR. SANTIAGO:  149 so I can give otherwise --3

MS. ALITO:  Line 24, that’s fine.  4

MR. SANTIAGO:  Okay.5

MS. ALITO:  Just for the record.6

MR. SANTIAGO:  Okay. 7

BY MR. SANTIAGO:8

Q “Q Where were you when she approached you?9

“A I believe I was on the floor, she just -- okay.10

“Q And what did she say?11

“A She told -- she told me that -- she asked me when are12

you -- when a person falls, how many days are you supposed13

to chart?  I said, three days.  Every shift for three14

days.15

“Q Okay.16

“A And then she said when you admit a person, how many17

days are you supposed to chart?  I said five days every18

shift.  So, she asked me did I do a resident’s admission,19

and I said, yes.  And she said, did you do a nursing note? 20

I said, yes.  She said we don’t have -- you didn’t do the21

nursing notes.  I said, I did it.  And there -- like maybe22

seven to ten pages of assess -- admission package that you23

have to complete when a patient is admitted into the24

facility.  And she said she had all the papers, and25
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everything was done, but she didn’t have my nursing note.”1

My question, Ms. Bell, is if the facility had2

everything, and the only thing that was missing was a nursing3

note, isn’t it possible that the nursing home -- the nursing4

note, sorry, could have been misplaced?5

A I don’t know how that could have happened because the6

medical record is in a -- in most facilities, it’s in a binder. 7

And it goes sequential, so I don’t understand how a nurse --8

everything else was there and the nurse’s note disappeared. 9

That’s -- I don’t understand how that could possibly have10

happened.11

Q Could it be a possibility that it could have been12

misplaced?  It could have been put together --13

A No, because it’s --14

Q -- with other papers?15

A It’s part of the medical record.16

Q Okay.  Do you know if the -- there’s a back side to the17

paperwork?  Meaning that you can write on two sides.18

A Okay.19

Q Do you know that?20

A Yes, usually you can write --21

Q Okay.22

A Well, at least on the nurses’ notes you can.23

Q Okay.24

A Usually.25
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Q And is it possible that she wrote on the other side of the1

nursing notes?2

A But it would still be in the record.3

Q Okay.  Do you know that Ms. Konjoh testified that she4

didn’t check the back of the admissions paperwork to see5

whether or not the nursing note was on the back side?6

THE COURT:  Do you know whether she testified to that7

effect?8

A No, I don’t recall that.9

MS. ALITO:  Page cite, please.10

MR. SANTIAGO:  2-5-5-9 and 60.11

THE COURT:  You can ask her to assume, if it’s12

correct.13

BY MR. SANTIAGO:14

Q Can you assume that if a director of nursing told -- said,15

you know what, I didn’t check the back side, so I’m not sure if16

she wrote it on the back side --17

A I would find --18

Q -- is that a possibility?19

A I would find that really difficult to believe.  I mean20

this is the first day the resident’s there, so there’s only one21

nurse’s note.  How could you miss that?22

Q And you could, if it was on the other side, and you didn’t23

look, isn’t that correct?24

A I don’t see how.25
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Q If you didn’t look for it -- if you didn’t look on the1

other side, is it possible that you missed it?2

A I don’t know, maybe, but it would still be in the record.3

Q If you weren’t looking for it, and you -- and you missed4

it.5

A I’m sorry.  I’m not trying to be difficult, but this --6

Q If you were --7

A -- doesn’t make any sense to me.  The medical record is8

like a binder.  If you’re paging through looking for an9

admission note, and all the other papers are there, the paper -10

- even if it was written on the back side -- would still be in11

the medical record.12

Q I --13

A So, it would be there.14

Q I understand that.  But if you didn’t look on the back15

side, hypothetically, you didn’t look, you wouldn’t find it,16

would you?17

A But it would still be in the record.18

Q I understand.19

THE COURT:  Okay.  That’s been asked and answered20

now. 21

I do have a question about this whole exchange.22

MR. SANTIAGO:  Okay.23

THE COURT:  I think we need some foundation here,24

Counsel.  And if you don’t mind, I’m just going to back up and25
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get that foundation.1

MR. SANTIAGO:  Okay.2

THE COURT:  I don’t need to know anymore about this3

than what is necessary for me to understand what you’ve just4

been talking about.5

When a person is admitted to the facility, whether6

they’re coming back or whether they’re new, there’s some kind7

of paperwork that has to be filled out as a resident arrives,8

okay, right?9

THE WITNESS:  Yes.10

THE COURT:  You mentioned a binder.11

THE WITNESS:  I don’t know what Somerset has, but12

most facilities have it, it looks like a looseleaf binder.  And13

it has all the papers in it that are part of the medical14

record.  There’s like dividers, just like a loose leave binder,15

okay?16

THE COURT:  And that binder then -- it’s assembled17

upon admission?18

THE WITNESS:  Yes, usually it -- usually -- in most19

facilities, there’s an admission office that has the chart20

started with all the initial paperwork in there so that the21

nursing just has to fill out that paperwork.22

THE COURT:  What would be the first thing in that23

binder?24

THE WITNESS:  I don’t know, they’re all set up25
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differently.1

THE COURT:  Okay.  What would be the -- what would it2

typically contain --3

THE WITNESS:  Well, it --4

THE COURT:  -- once the patient has gotten through5

the admission desk?6

THE WITNESS:  Okay.  There would be a physician order7

sheets, there would be nurses’ notes, there would be an8

admission assessment.  There’s usually a pain assessment. 9

There’s usually a fall assessment.  All different forms.10

THE COURT:  Forms that are filled out there in the11

admitting office of the facility.12

THE WITNESS:  No, they’re usually filled out by the13

nurse.14

THE COURT:  See, I can’t picture this.  Would this15

binder include the actual -- the file that comes with the16

patient from the hospital --17

THE WITNESS:  Yes.18

THE COURT:  -- or wherever they came from?19

THE WITNESS:  Yes.  If they came from the hospital;20

but sometimes they don’t.21

THE COURT:  The discharge notes, whatever --22

THE WITNESS:  Yes.23

THE COURT:  -- would be in this binder.24

THE WITNESS:  Yes.25
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THE COURT:  But then the rest of the documents would1

be generated upon the arrival of the patient to the facility by2

staff of the facility.3

THE WITNESS:  Yes.4

THE COURT:  You said it would be the nurse.  I don’t5

know, you know, what the difference is between the admission6

office and the admitting nurse, maybe there is --7

THE WITNESS:  Well, I really don’t know about8

Somerset Valley, but most nursing homes have an admitting9

office that does a face sheet.  The face sheet being type in10

information, like with their Medicare number, their diagnosis,11

their date of birth, their power of attorney, all that kind of12

identifying information is usually filled out by the admissions13

office.  And that’s the only thing filled out by the admissions14

office.15

THE COURT:  Then where does the patient and this16

binder go next for the filling out of the additional forms?17

THE WITNESS:  Well, the patient is on the unit.  The18

patient --19

THE COURT:  Oh, patient’s not there.20

THE WITNESS:  -- doesn’t even stop in the admissions21

office.  This is something that’s done usually prior to22

admission because that information is obtained.23

THE COURT:  Fine.  But there -- after you’ve got the24

basic biographical and insurance information on the person,25
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there’s an initial nurse’s activity that goes on.1

THE WITNESS:  Correct.2

THE COURT:  What is that activity?  Where does it3

happen?  What is the --4

THE WITNESS:  In the -- on the nursing unit.  Usually5

in the resident’s room.  Resident comes to -- is assigned to a6

room.  The nurse goes to the room.7

THE COURT:  What nurse?8

THE WITNESS:  The nurse assigned to do that.9

THE COURT:  Is that called the nurse assigned to do10

the admission forms? 11

THE WITNESS:  Usually --12

THE COURT:  It’s not the nurse who’s there --13

THE WITNESS:  It’s usually the charge --14

THE COURT:  -- you know, handing the patient water15

and --16

THE WITNESS:  It’s usually the charge nurse.  I don’t17

know because every facility is free to do it however they want. 18

But it’s usually the nurse in charge at the desk that’s going19

to do the admission.20

THE COURT:  But the nurse is designated that they’re21

-- or they know --22

THE WITNESS:  Yes.23

THE COURT:  -- I’m the one that has to do the24

admission.25
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THE WITNESS:  Has to do the admission.1

THE COURT:  It’s not just random.2

THE WITNESS:  No.  No.3

THE COURT:  Somebody has --4

THE WITNESS:  They know -- they know that --5

THE COURT:  -- to have that responsibility.6

THE WITNESS:  Correct.7

THE COURT:  They know it’s their responsibility.8

THE WITNESS:  Yes, they know. 9

THE COURT:  Okay.  So, they get this binder.10

THE WITNESS:  Um-hum.11

THE COURT:  Very bare bones binder --12

THE WITNESS:  Correct.13

THE COURT:  -- from the admitting office.  And now14

they go see the patient --15

THE WITNESS:  Yes.16

THE COURT:  -- right? 17

THE WITNESS:  Yes.18

THE COURT:  And this binder then is going to have19

certain forms filled out by the nurse at that initial --20

initial --21

THE WITNESS:  When the resident arrives at the22

facility.23

THE COURT:  What do you call that?  The initial24

examination?  Initial assessment?25
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THE WITNESS:  Assessment of the resident.  Because1

you’re doing an overall assessment of the resident.2

THE COURT:  I’m just --3

THE WITNESS:  The resident’s physical condition upon4

arrival at the facility.5

THE COURT:  So, the nurse is right there assessing6

the patient.7

THE WITNESS:  That’s what’s supposed to happen, yes.8

THE COURT:  And filling out forms.9

THE WITNESS:  Yes.10

THE COURT:  Okay.  And this binder, does it have the11

blank forms in it?12

THE WITNESS:  Most instances, yes.13

THE COURT:  Okay.  So, the nurse gets the -- takes14

the binder in there and fills out various forms, right?15

THE WITNESS:  Correct.16

THE COURT:  And you said that certain forms are going17

to be in that binder.  They’re necessarily going to be in that18

binder.19

THE WITNESS:  Yes, usually.20

THE COURT:  But they’re looseleaf.21

THE WITNESS:  Yes.22

THE COURT:  And does the one form say “Nursing note?”23

THE WITNESS:  Yeah, either -- it usually either24

nurses’ note or interdisciplinary care team notes.  Different25
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facilities call them different things.  And it’s just like1

lined paper, and it’s sequential so that different disciplines2

can write in there.3

THE COURT:  So, you’re starting your nurse’s notes.4

THE WITNESS:  Correct. 5

THE COURT:  It’s like the chart --6

THE WITNESS:  It usually says something like, “Beth7

Bell” -- you know, “10 A.M., Beth Bell arrived at the facility8

on a stretcher, pale, skin warm to touch,” that kind of stuff.9

THE COURT:  And then it’s initialed by that nurse who10

did that.11

THE WITNESS:  It’s signed.  It’s signed by that12

nurse.13

THE COURT:  And that’s the first entry in the nurses’14

notes.15

THE WITNESS:  Yes.16

THE COURT:  Now you said there’s a pain assessment,17

should be.18

THE WITNESS:  Well, different facilities have19

different policies of what they assess on admission.20

THE COURT:  Okay.  What would be a separate form, not21

nurses’ notes --22

THE WITNESS:  Of pain --23

THE COURT:  -- that you’d expect to see in that24

binder that’s filled out by that admitting nurse.  I’m going to25
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call her the admitting nurse.1

THE WITNESS:  Okay.2

THE COURT:  She’s not in the office, she’s in the3

patient’s room.4

THE WITNESS:  Okay.  In most -- in my experience5

usually, there’s a pain assessment.6

THE COURT:  Separate form.7

THE WITNESS:  A separate form.  There’s usually a8

fall risk assessment to see if the resident is at risk for9

falls.  There’s usually what is called a Braden Scale, which10

evaluates the resident’s risk for developing a pressure sore. 11

There’s a skin assessment that has like a body picture on it. 12

So, that the nurse can identify if the resident has any13

bruises, marks, pressure sores on admission.  So -- there’s a14

vital sign sheet that does temperature, blood pressure,15

respiration, and weights.16

THE COURT:  On admission.17

THE WITNESS:  On admission.18

THE COURT:  And that’s separate from -- you wouldn’t19

just stick that in your nurse’s notes.20

THE WITNESS:  No, it’s -- they’re usually separate21

forms to be filled out.22

THE COURT:  Okay.  I think that’s what I needed to23

know.24

THE WITNESS:  Okay.25
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THE COURT:  Okay.  Counsel, let’s take a little1

recess.  It’s a good time for a recess.  Thank you.  We’re in2

recess now.  Go ahead.3

(Recess 11:21 A.M./Reconvene 11:41 A.M.)4

THE COURT:  Back in session.  Continue, Counsel.5

MR. SANTIAGO:  Thank you, Your Honor. 6

BY MR. SANTIAGO:7

Q Ms. Bell, isn’t it correct that in terms of medical8

documentation, you want the medical documentation to be9

complete, isn’t that correct?10

A Correct.11

Q Okay.  And so if there was a missing nurse’s note, what do12

you believe the procedure should be to correct the missing13

nursing note?  How would you go about making sure that the14

nursing note or that particular nursing note is complete?15

THE COURT:  To make sure that nursing is complete?16

MR. SANTIAGO:  Yes.17

THE COURT:  Are you talking about an initial18

admission nursing note --19

MR. SANTIAGO:  Yes.20

THE COURT:  -- or any --21

MR. SANTIAGO:  The initial admissions note.22

A Well, I would find out who was supposed to have done it,23

and discipline that person if it wasn’t done.24

Q And if the person tells you that “I did it.”25
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A I would say where is it?1

Q Okay.  And if it wasn’t found, what would you do?  Would2

you allow the nurse to do the admission note yet again?3

A It would have to be written in the record as a late entry,4

and it wouldn’t be as accurate information.5

Q Okay.  And when it’s written in as a late entry, you would6

have to sign it with a different date, isn’t that correct?7

A Correct.8

Q Okay.  It’s kind of saying, you know, I’m -- you’re not9

trying to say that it was done a different day or when it10

should have been done, it was done a different day, and this is11

what should have been in there, isn’t that correct?12

A Well, the thing is I don’t know what nursing assessment13

had been done, so I don’t know what should have been in there14

because there was no note.  So, I can’t say what should have15

been in there.16

Q Okay.  But what I’m asking you is the procedure would be17

if the nurse told you, “I did it.”  You see everything else is18

there except this admissions note, she says, “I did it.”  The19

procedure would be you would allow her to do it again --20

A It is permissible to put a late entry.21

Q Okay.  It’s permissible.22

A It’s permissible.23

Q Okay.  Thank you.  And it’s permissible to do -- it24

wouldn’t be a deficiency, would it?25
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A What do you mean “a deficiency?”1

Q Meaning that if the State came in and they saw that the2

nurse put a late -- a late entry with a new date saying this3

should have been there, you wouldn’t get a deficiency for that,4

would you?5

A Maybe, maybe not.6

Q Okay.7

A Deficiencies aren’t usually based on one fact.8

Q I understand that.  But I’m saying would you get a --9

would that be something that a State surveyor would look at and10

say that’s a deficiency?11

A Not for one -- one thing.12

Q Okay.  Thank you.  And she was also -- in this September13

27th warning, she was also given a warning for --14

THE COURT:  Ms. Claudio.15

MR. SANTIAGO:  Yes, Ms. Claudio.16

BY MR. SANTIAGO:17

Q -- was also given a warning for not -- for treating a skin18

tear, but not getting a physician’s order, is that correct?19

A Correct.20

Q Okay.21

THE COURT:  Are we referring to D-20?22

MR. SANTIAGO:  Yes, D-20.23

BY MR. SANTIAGO:24

Q Now in your --25
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(Pause)1

Q Now Ms. Claudio could have called the doctor and not2

documented that she had called the doctor for the physician’s3

order, isn’t that correct?4

A I don’t know.5

Q Is it a possibility that she could call and just forgot to6

document that she called the doctor?7

A I don’t know, I guess that’s possible but --8

Q Okay.9

A -- she forgets a lot of things.10

Q That’s -- that’s not my question.  My question is whether11

or not -- is there a possibility that she had called, but just12

forgot to document on the actual paperwork?13

MS. ALITO:  Objection; calls for speculation.14

THE COURT:  Could we just -- you’re talking about an15

entry in D-20.  Could we just have somebody read it into the16

record, please, so we know what we’re talking about?  Leave out17

the patient name.  Could you read it, Ms. Bell, please?18

THE WITNESS:  “Employee noted to have failed to19

document” --20

THE COURT:  On what date?21

THE WITNESS:  9/27/10, 7 to 3 shift.22

THE COURT:  Just a minute.  What page are you on?23

THE WITNESS:  I’m on the first page of D-20.24

THE COURT:  Just talking about the skin tear problem.25
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THE WITNESS:  Okay.1

THE COURT:  So, find the skin tear problem.2

THE WITNESS:  Let’s see.3

MR. SANTIAGO:  I believe it’s Paragraph 4 on the4

second page.5

THE WITNESS:  It says, “Patient was found on6

9/20/10" --7

THE COURT:  What page are you on?8

THE WITNESS:  On the second page of D-20.9

BY MR. SANTIAGO:10

Q It’s the last entry, Ms. Bell.  Do you see where it says11

“Paragraph 4?”12

A Oh, okay.13

Q “On 9/20/10, employee provided treatment to patient14

without an order.  Employee failed to write an order for skin15

tear for skin tear treatment even though she documented on16

incident report that it was implement -- that treatment was17

implemented.”18

THE COURT:  Let me just get that.19

THE WITNESS:  I’m sorry.20

THE COURT:  Give me a second.21

(Pause)22

THE COURT:  What does this mean to you?23

THE WITNESS:  In effect, it means that she provided24

treatment without a physician’s order, which is against the25
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standard of practice.1

THE COURT:  Counsel, you may continue.2

MR. SANTIAGO:  Yeah.3

BY MR. SANTIAGO:4

Q Ms. Bell, if you can take a look at -- and it’s the same5

exhibit, but if you look down, there are numbers at the bottom. 6

If you go to -- it says, “Somers 3492A.”  If you can go to that7

page?8

A Okay.9

Q Do you see that?10

A Yes.11

Q Okay.  Could you see, it says, “Type of injury,” it’s in12

the middle where the diagram of the body is?13

A Yes.14

Q And it’s a -- and it’s a scratch, isn’t it?15

A That’s what’s written here.16

Q Okay.  Now --17

THE COURT:  What are you reading?18

THE WITNESS:  There’s a -- right here, where the body19

check is.20

BY MR. SANTIAGO:21

Q It’s a scratch, isn’t that correct?22

A That’s what’s written here.23

Q Okay. 24

THE COURT:  Scratch on the arm.25
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BY MR. SANTIAGO:1

Q Isn’t it correct that nurses can treat an injury like2

that?3

A What do you mean --4

Q Before --5

A -- “treat?”6

Q Before calling a doctor, a physician?7

A If -- if it needs immediate treatment, the treatment can8

be provided, but then an order has to be obtained.9

Q Okay.  But you -- you -- if you see something like a10

scratch or bleeding, you can treat --11

A You can apply first aid --12

Q Okay.13

A -- and call for an order.14

Q Okay.15

A Yes.16

Q And in -- do you know what a standing order is?17

A Yes, I do.18

Q And can you tell us what a standing order is?19

A A standing order is orders for -- the physician writes20

orders -- usually it’s for pressure ulcers.  I’ve not seen21

standing orders for skin tears.  But usually it’s for pressure22

ulcers.  If a stage one pressure ulcer is found, it’s okay to23

provide X-Y-Z.  And there’s usually progressive treatment24

orders for -- and they’re standing orders.25
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Q Okay.  And standing orders --1

THE COURT:  Now when we were laymen, we would know a2

pressure ulcer is a bed sore.3

THE WITNESS:  Yes.4

MR. SANTIAGO:  Okay. 5

BY MR. SANTIAGO:6

Q And standing orders can also be if there’s minor -- minor7

scratches or minor injuries that they don’t have to call the8

physicians to get an order all the --9

A Well, if they have the standing order, but there’s no10

indication here that there was a standing order.11

Q I’m not asking that.  I’m just simply asking what a12

standing order is.13

A Oh, okay.14

Q Okay?  And so a standing order could be from a physician15

if there is minor injuries to the patient.  You don’t have to16

call them all the time for a physician’s order, is that17

correct?18

THE COURT:  Counsel, that question is ambiguous, I’m19

sure --20

MR. SANTIAGO:  Okay.21

THE COURT:  -- not intentionally.  Are you talking22

about --23

BY MR. SANTIAGO:24

Q Standing orders --25
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THE COURT:  -- a minor injury --1

MR. SANTIAGO:  Yes.2

THE COURT:  -- or a standard order?  Standing.3

BY MR. SANTIAGO:4

Q Stand -- a standing order can also include other things5

other than ulcers, isn’t that correct?6

A That depends on the physician, yes.7

Q Okay.  And it could include minor scratches that a patient8

may suffer, isn’t that correct?9

A If the physician chooses that, yes.10

Q Okay.  And so they -- physicians do that intentionally11

because they don’t want to receive calls all the time on what12

they would term minor issues, isn’t that correct?13

MS. ALITO:  Objection; calls for speculation.14

THE COURT:  Do you have a basis for that in the15

record, Counsel?16

MR. SANTIAGO:  No.  It’s -- I’m -- just17

hypothetically.  I’m asking her whether or not, from her18

experience, she’s heard that doctors give standing orders for19

minor incidences and entries to -- because they don’t want to20

receive calls all --21

THE COURT:  I fail to see the relevancy of this22

question.23

MR. SANTIAGO:  I’ll move on.24

THE COURT:  The objection is sustained.25
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MR. SANTIAGO:  Okay. 1

BY MR. SANTIAGO: 2

Q Now if there was a standing order in this -- for this3

particular patient --4

MS. ALITO:  Objection; if there is a contention that5

there is a standing order in place, could I have a reference to6

the place in the record?7

MR. SANTIAGO:  I’m not contending whether or not8

there was a standing order.  I’m just simply -- it’s a9

hypothetical.10

BY MR. SANTIAGO:11

Q If there was, would she have had to call the doctor for a12

physician’s order?13

MS. ALITO:  Objection; there’s no contention that I’m14

aware of in this case that there was a standing order.  As a15

consequence, questions about what would occur, if there were a16

standing order, are irrelevant.17

THE COURT:  I think that’s a well-taken objection.18

MR. SANTIAGO:  Okay.19

THE COURT:  Unless you have an argument --20

MR. SANTIAGO:  I’ll move on.21

THE COURT:  -- to oppose it.  A nurse can’t proceed22

as if there’s a standing order when there is none --23

THE WITNESS:  No.24

THE COURT:  -- isn’t that right?25
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THE WITNESS:  She cannot.1

BY MR. SANTIAGO:2

Q But you don’t know whether or not there was one in this3

case, do you?4

MS. ALITO:  Same objection.  If there’s a contention5

I’m aware of, I -- I’d appreciate a reference to it.6

MR. SANTIAGO:  I’m -- I’m ask -- she was given7

records.  8

BY MR. SANTIAGO:9

Q In any of the records that you were given, did you see10

anything in there that said that -- whether or not this patient11

had a standing order or not?12

A I didn’t see anything about standing orders.13

Q Okay.  Thank you.  So, you’re not sure whether or not14

there was a standing order or not.15

MS. ALITO:  Same objection.16

THE COURT:  Sustained.17

MR. SANTIAGO:  Okay.18

THE COURT:  Got to move on.19

(Pause)20

BY MR. SANTIAGO:21

Q Now there was -- from the evidence that you were given,22

there was no repeat error in terms of Ms. Claudio -- I’m just23

talking about Ms. Claudio -- repeat errors of where she didn’t24

phone in again for a doctor’s order, did you see any indication25
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that she repeated that error?1

A No.2

Q Okay.  Now she was also disciplined for not doing post3

status fall and also not documenting admissions, isn’t that4

correct?5

A Correct.6

Q Okay.  Now there was no evidence --7

THE COURT:  This is still with reference to D-20,8

right?9

MR. SANTIAGO:  Yes.10

BY MR. SANTIAGO:11

Q There is no evidence that there was a head injury to a12

patient, was there, that you saw?13

A I have in my report he sustained a head injury, yes.14

Q Okay.  What did you rely on to say that he sustained --15

A Whatever documents are documented in the front of this16

report.  I don’t recall which specific document said that, but17

I read that.18

Q Okay.  But you didn’t --19

A They’re all listed here. 20

Q You didn’t see any -- you didn’t see any -- anything that21

you -- let me put it like this.  In this document, you were22

given -- you were shown this document, weren’t you --23

A What document?24

Q -- for your report?   What is marked as --25
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A D-20?1

Q -- D-20, yes.2

A Yes, I believe so.3

Q Okay.  Is there anything in this document that shows that4

there was a head injury?5

A Are we talking about this incident report?6

Q Yes.7

A I’m not sure that that’s the same incident report we’re8

talking about.9

Q Okay.  Well, let’s just move on.10

MS. ALITO:  Well, for correctness of the record on11

Page 3486 of Exhibit D-20, it appears to me to refer to12

“Patient was found on 9/20/10 a blank injury to head and was on13

something” --14

UNIDENTIFIED ATTORNEY:  Neuro check.15

MS. ALITO:  Oh, neuro check.16

THE WITNESS:  Where are you?17

MS. ALITO:  At the top of Page 3486, the very top.18

THE WITNESS:  Oh, I see.19

THE COURT:  All right.  Counsel for petitioner, do20

you wish to follow-up on this line now --21

MR. SANTIAGO:  Well --22

THE COURT:  -- that this location has been in the23

document?24

BY MR. SANTIAGO:25
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Q Did you -- other than viewing the discipline, did you view1

any other documentation which showed --2

A Well, it’s -- it’s part of this incident report.3

THE COURT:  Let him finish his question.4

THE WITNESS:  I’m sorry.5

BY MR. SANTIAGO:6

Q Other than this documentation, were you shown any other7

documentation that noted the injury to the head?8

A Not that I recall.9

Q Okay.  Now if I can take a look at this --10

MR. SANTIAGO:  If I can approach the witness?11

THE COURT:  Sure.12

BY MR. SANTIAGO:13

Q Ms. Bell, I want you to take a look at Page 5.14

A Of D-20?15

THE COURT:  Of D-20.16

MR. SANTIAGO:  Of D-20, yes.17

BY MR. SANTIAGO:18

Q Have you seen -- do you know what daily skill nurses’ note19

is?20

A Yes.21

Q Can you tell us what it is?22

A Well, in most cases, daily skilled notes are used for23

residents who are receiving -- are on Medicare, they’re24

receiving some type of Medicare qualified care.  For example,25
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oversight of blood pressure or something like that.1

Q And if you’d take a look, do you see where it says, “N, D2

and E” up top?  Do you know what that means?3

A Nights, days, and evenings.4

Q Okay.  So, nights would be the 11 to 7, days would be the5

7 to 3, and evenings would be the 3 to 11, is that correct?6

A Correct.7

Q And -- so, when you do this, you’re supposed to check off8

-- each shift is supposed to check off that they -- I mean9

there are a number of different tasks here that you did these10

tests, is that correct?11

A I can’t really read what this is, but, yes, they’re --12

Q And in this --13

A -- they’re supposed to indicate something.14

Q Okay.  And then there’s a signature down here, do you see15

the -- that there is the signature part, it says, signature16

title?17

A Yes.18

Q Okay.  You’re supposed to sign there.19

A Correct.20

Q Okay.  Do you see that there are no entries for night, and21

there are no entries for day?22

A I see that.23

Q And there’s no signature on it either.24

A I see that.25
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Q Okay.  If you’d go to the next page -- and that was for1

9/20, isn’t that correct?2

A Yes.3

Q The next day, 9/21, I believe --4

A I can’t read the date on this.5

Q Okay.  But the next page --6

A Okay.7

Q The same thing, isn’t that correct?  8

A Correct.9

Q There are no entries for night or day.10

A Correct.11

Q And no signatures.12

A There’s no signature.13

Q Now you would expect, wouldn’t you, that these -- that14

these would be checked off and signed, isn’t that correct?15

A Yes, if they did the assessment.16

Q Okay.  And in -- now assessments are supposed to be done17

for falls every three days for three consecutive days, every18

shift, isn’t that correct?19

A Yes.20

Q And for new admissions, it’s every single day for five21

days, every shift, isn’t that correct?22

A That’s the usual policy.  There’s no regulation that says23

that, that’s the usual policy --24

Q Policy.25
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A -- in most facilities.1

Q Okay.  But when you look at these -- now every shift2

should have been checking off, isn’t that correct?3

A Well, I’m not sure because -- I’m not sure if this is4

Medicare documentation, I don’t know what this form is used --5

some facilities, you -- in my experience, daily skilled nurses’6

notes are for residents who are on Medicare.  And it -- to7

receive Medicare payment, you only have to document on one8

shift.  It depends on what these notes are being used for.9

Q Okay.  So, if Ms. Claudio documented on one shift,10

according to what you just said --11

A Well, if this is --12

Q -- it wouldn’t be a deficiency.13

A This is all -- this is all supposition because I have no14

way of knowing what these notes are being used for.15

Q Okay.  Now if you see here -- 16

MR. SANTIAGO:  If I can just approach.17

Q These -- these documents will reflect or relate -- if you18

saw 9/20, the second page -- I’m sorry --19

A Yeah, I can’t --20

Q I’ll give you this.21

A Okay.  Because --22

Q See where it says 9/20?23

A Um-hum.24

Q Okay.  So, these documents relate to the patient who had25
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the head injury, isn’t that correct, because it’s dated 9/20?1

A Yes.2

Q Okay.  So, the night and day, no one signed, isn’t that3

correct?4

A Well, on 9/20 on the first sheet, I can read 9/20, the5

second sheet I can’t.  But, yes, on 9/20, night and day, no one6

signed.7

Q Okay.  Thank you.  8

THE COURT:  Could I just ask you, this form is9

entitled “Daily Skilled Nurses’ Notes,” it’s a form, right --10

THE WITNESS:  Correct.11

THE COURT:  -- that somebody fills in.12

THE WITNESS:  Um-hum.13

THE COURT:  We, just before the break, talked about14

nurses’ notes in the patient’s binder.15

THE WITNESS:  Right.  That’s what I’m saying, nurses’16

notes usually look like looseleaf pages, and these notes are17

usually used for Medicare residents who are getting skilled18

services like O-T -- occupational therapy, physical therapy,19

that type of thing.20

THE COURT:  So, you’re saying nurses’ notes in the21

looseleaf format is different from this form, which is called22

daily skilled nurses’ notes?23

THE WITNESS:  Yes.  Yes.24

THE COURT:  Okay.25
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THE WITNESS:  In most facilities, but I don’t know1

what the system was in this facility.2

BY MR. SANTIAGO:3

Q So --4

THE WITNESS:  Because these don’t give you the5

opportunity to write anything other than checking the boxes,6

and that’s why I believe they’re most likely Medicare skilled7

nurses’ notes.8

BY MR. SANTIAGO:9

Q Well, Ms. Bell, you don’t know that, do you?10

A I don’t know.  That’s what I said, I have -- I don’t know.11

Q Ms. Bell, do you see where it says “Date and Time” down12

here?13

A Yes.14

Q Do you see where there’s writing, it’s still -- I’m still15

on the same page, which is --16

THE COURT:  Give us the Bates number.17

MR. SANTIAGO:  It would be Bates Number 3 -- I’m18

sorry.  It’s 3492, I’m sorry.19

THE WITNESS:  3492?20

MR. SANTIAGO:  Yeah, 3492.21

(Pause)22

BY MR. SANTIAGO:23

Q Do you see it says -- it’s “Date, Time, and Comments?”24

A Yes.25
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Q Do you see there’s writing there?1

A Yes, I can’t read it, but I see it.2

Q Okay.  Do you know -- could that be nurses’ notes, that’s3

where they are placed?4

A I would take this to be like additional information about5

this particular form.6

Q Okay.  But you don’t know.7

A No, I don’t know.8

Q Okay.  Now I’m going back to what’s Bates numbered 3489,9

which was dated 9/20.  So, the night shift and the day shift10

that should have been assessing and -- and I believe it says a11

person who is injured with a head injury, and needed neuro12

checks or was on neuro checks, neither the night or the day13

shift nurses assigned to this person, from what you can see14

here, did that assignment, did they?15

A I don’t know when this incident occurred because -- wait a16

minute, let me just see this.17

MS. ALITO:  Yeah, that was my objection exactly. 18

Because Ms. Claudio’s individual form on Page 3487 appears to19

say that the incident occurred on 9/22, and this is 9/20.20

MR. SANTIAGO:  Well, it says here --21

THE COURT:  Counsel, just a second.  Before we22

proceed with this testimony, I’m going to look over this23

document myself, and then I’ll have you come to the side and24

see if you can trace through what these attachments relate to,25
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and then we’ll resume the questioning.1

(Pause)2

THE COURT:  All right.  I need to see counsel at the3

side.4

(Sidebar conference commences at 12:13 P.M./Concludes5

12:29 P.M., transcribed under separate cover)6

THE COURT:  Ms. Bell, counsel have agreed that you7

can be asked questions directed to certain backup pages8

correlated with certain allegations.9

THE WITNESS:  Okay.10

THE COURT:  And you won’t have to figure it out,11

counsel will tell you.12

THE WITNESS:  Good.  Thank you.13

BY MR. SANTIAGO:14

Q Ms. Bell, if you can take a look at what is -- what looks15

like -- it’s stamped 3489, we’re assuming that 3489 refers to,16

if you look at the first page, it would be patient E.W., and17

that’s the first allegation, it says 9/20 and 9/22, post fall. 18

And that’s -- it runs into Page 2 --19

A Okay.20

Q -- which talks about the head injury.21

A Um-hum.22

Q Do you see that?23

A Wait, I’m looking for that paragraph part.  Yes, okay.24

Q Okay?25
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A Um-hum.1

Q Do you see that --2

A So, 3485, is that what you just said?3

Q 3485 into 3486, that first paragraph, right?4

A Yes.5

Q The backup documentation is 3489.6

A Okay.7

THE COURT:  And 3490.8

Q And 3490.9

A Okay.10

Q Do you see that?11

A Okay.12

Q All right.13

THE COURT:  In other words, the first allegation has14

the first two pages of backup.15

THE WITNESS:  I see.  Okay.16

BY MR. SANTIAGO:17

Q Do you see that?18

A Yes, I see.19

Q And in both of these, the only shift that documented and20

signed was the evening shift, isn’t that correct?21

A That’s correct.22

Q And those nurses, according to the standard, were -- all23

of the shifts were supposed to do -- on a post fall were24

supposed to document, isn’t that correct?25
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A Well, that’s the part I’m a little confused about. 1

Because I’m not sure when the resident fell.2

Q Okay.  Well, we have to assume that it was 9/20, 9/22,3

because the documents are in here, is that correct?4

A Yes.5

Q Okay.  So --6

A But I don’t know what time, that’s why I’m saying like it7

-- if it wasn’t on their shift --8

Q Understood.9

A Okay.10

Q But three days would be 9/22, 9/21, and 9/20 -- I mean11

9/20, 9/21, 9/22.12

A I guess what I’m saying is on 9/20, it might have been13

okay to have a blank because we don’t know what shift the fall14

occurred on.15

Q And how about 9/22?16

A 9/22, they would need documentation.17

Q Okay, thank you.  18

THE COURT:  All three shifts would have to be19

documented, right? 20

THE WITNESS:  Yes.21

BY MR. SANTIAGO:22

Q Now your testimony was that she didn’t contact the doctor23

for -- in order to -- in order to treat the patient, isn’t that24

correct?25
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A What are -- you’re taking about Sheena --1

Q Sheena Claudio.2

A -- and the skin tear?3

Q Yes, the skin tear.4

A She didn’t get a physician’s order for the treatment that5

she provided.6

Q But do you know if she -- if she contacted the doctor?7

A Well, there was no order in the record, so I can deduct8

from that that she did not contact the doctor.9

MR. SANTIAGO:  If I can approach the witness.10

BY MR. SANTIAGO:11

Q If you can just turn to 3492A.12

A Okay.13

Q I’ll just point it to you so it’s faster.  Do you see14

that?15

A Yes, I see that.16

Q Okay  doesn’t it say name of physician notified?17

A Yes, it does.18

Q Okay.  And it gives a date -- a time next to when that19

person was notified, isn’t that correct?20

A Yes.21

Q It says 12:45 P.M.22

A Correct.23

Q And it says “time responded, 12:45 P.M.,” isn’t that24

correct?25
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A Correct.  1

Q So, she did contact the doctor, didn’t she?2

A She contacted the doctor.  That doesn’t mean she got a3

physician’s order.  I take this that she called and told the4

physician that the resident had an incident.5

Q Okay.6

THE COURT:  Is she on the 12:45 shift?7

MR. SANTIAGO:  Yeah, she’s 7 to 3.8

THE COURT:  Just a minute.  7 A.M. --9

MR. SANTIAGO:  7 A.M. to 3 P.M.10

THE COURT:  Okay.  12:45 P.M. is in the afternoon.11

MR. SANTIAGO:  Yes.12

BY MR. SANTIAGO:13

Q So, according to this, we’re in agreement that she called14

the doctor.15

A Yeah, the -- the incident report says that the doctor was16

called.17

Q Okay.  Thank you.18

THE COURT:  Counsel, does it also say here “2 P.M.,19

came in to visit?”20

MR. SANTIAGO:  I think it does right underneath, Your21

Honor.22

THE WITNESS:  I see that.23

MR. SANTIAGO:  Okay. 24

MR. LIKENS:  Your Honor, if I might add, the “came in25
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to visit” is next to a line that has a name redacted for a1

family member.  And I believe that “came to visit” may relate2

to the family member’s name who’s been redacted, not the3

doctor.4

MR. SANTIAGO:  Your Honor, we don’t know that.  As to5

whether -- it doesn’t -- it has no redaction on this, at least6

my copy, what I’m looking at.7

And the process -- I mean --8

THE COURT:  Just a minute.  I did not mean to create9

confusion here.  The “came in to visit” is on the same line as10

“name and relationship of family member.”11

And then the next line says, “Was person involved12

seen by a physician.”  And it’s checked off “No.”13

MR. SANTIAGO:  Okay.14

THE COURT:  So, let’s leave that aside.15

MR. SANTIAGO:  All right.  Thank you.16

BY MR. SANTIAGO:17

Q Now Ms. Claudio also -- we’re moving on to October 7.18

A Okay.19

Q Okay?  20

THE COURT:  What’s the exhibit number, Counsel?21

MR. SANTIAGO:  It’s -- I believe the -- I don’t22

believe there’s actually an exhibit that was placed in -- she23

wasn’t -- I mean I can -- I’ll mark this as -- we’re up to P-24

20, right?25
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THE COURT:  Let me double-check.1

(Pause)2

THE COURT:  You’re fine with P-20.3

MR. SANTIAGO:  Yes.4

(Pause)5

THE COURT:  Counsel, this is a discharge letter.6

MR. SANTIAGO:  Yeah, that was the only --7

THE COURT:  And it refers to a suspension and final8

warning on October 4, 2010.  You don’t have that?9

MR. SANTIAGO:  I don’t have that.  And if I remember10

correctly, Your Honor, the incident didn’t happen til October11

7.  So, I’m not quite sure what they’re referring to.12

THE COURT:  Well, you can proceed to ask about this13

P-20 if you want.  Do you want to mark it -- do you want to14

offer it into evidence?15

MR. SANTIAGO:  Yes, I’ll offer.16

THE COURT:  Any objection?17

(Pause)18

MR. SANTIAGO:  I think she’s waiting -- 19

MS. ALITO:  Oh.20

MR. SANTIAGO:  She’s waiting to see if you would --21

MS. ALITO:  I’m sorry.  Was there a question about22

the suspension and final warning?23

THE COURT:  Really what I said was if Mr. Santiago24

wishes to inquire about P-20, it appears to be authentic.25
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MS. ALITO:  No --1

THE COURT:  And he’s offering it --2

MS. ALITO:  No --3

THE COURT:  -- in evidence.4

MS. ALITO:  No objection.5

THE COURT:  P-20 in evidence.  Thank you. 6

BY MR. SANTIAGO:7

Q Ms. Bell, Ms. Claudio was issued a warning because she8

came back to sign her TARs after she -- after she had left the9

facility, isn’t that correct?10

A Correct.11

Q Okay.  And --12

MS. ALITO:  Object to the form of the question.  I13

think he mis -- I think counsel misspoke in saying she was14

warned.15

MR. SANTIAGO:  Well, she was terminated, I’m sorry.16

BY MR. SANTIAGO:17

Q She was terminated.18

A Okay.19

Q Is that correct?20

A Yes.21

THE COURT:  Counsel --22

A That --23

THE COURT:  No, Counsel --24

Q That was one of --25
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THE COURT:  I’m not going to permit -- I’m not going1

to permit that question to be answered.  You’ve got P-20 in2

front of you.  If you’re asking what was the motivation of the3

employer, this witness cannot respond to that.4

If you’re asking what the stated reason is in the5

termination letter, you can read it, anybody can read it.6

If we’re talking about a different incident that we7

haven’t been talking about on cross-examination yet, then you8

have to set that up.9

MR. SANTIAGO:  Okay.  Sorry.10

THE COURT:  That’s all right. 11

BY MR. SANTIAGO:12

Q Ms. Bell, you were -- in your report on Page 5, you talk13

about an incident that led to Ms. Claudio’s termination on14

October 7th --15

A Yes.16

Q -- is that correct? 17

A Yes.18

Q And the incident that led to Ms. Claudio’s termination had19

to do with her returning back to the facility after she had20

left to sign and initial her TARs, isn’t that correct?21

A That was part of it.22

Q Okay.23

A Yes.24

Q When you said “that was part of it,” what’s -- what --25
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what else?1

A Well, it says in my report, and I -- it also says in this2

letter, “insubordination.”3

Q Okay.  Now do you -- where does it say “insubordination”4

in P-20?5

A It says “inappropriate and unprofessional conduct,6

including” --7

Q But not --8

A Okay.  I’m sorry, I -- it says “unprofessional conduct.” 9

I’m sorry, I misspoke.10

Q Well, that was a general.  It says, “The reason for this11

termination is your inappropriate and unprofessional conduct,12

including, but not limited to, your failure to complete13

required clinical documentation,” isn’t that correct?14

A Um-hum, correct.15

Q There’s no insubordination in there, is there?16

A No.17

Q Okay.  So, your testimony that she was also terminated for18

insubordination is not supported by this termination letter, is19

it?20

A It’s not supported by this termination letter.21

Q Now can you take us through the process for treatments? 22

Let me do it like this.  Patients in a long-term care facility23

like Somerset, those -- those patients stay at the facility for24

extended period of time, isn’t that correct?25
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A Correct.1

Q Okay.  And so there isn’t -- let’s say a revolving door,2

isn’t that correct?3

A Well, that depends on the resident.4

Q Exactly.  But most residents stay there for an extended5

period of time, it’s the same resident, they receive the same6

types of treatments daily, isn’t that correct?7

MS. ALITO:  Objection; lack of foundation.  I don’t8

believe this witness has enough knowledge to testify about what9

actually occurred at Somerset in terms of the census.10

MR. SANTIAGO:  I’m asking her whether or not in a11

long-term care facility, not just Somerset.  I said “like12

Somerset,” whether or not this is the process or whether or not13

patients are there for an extended period of time.  I believe14

that she was qualified as someone who had knowledge in this15

area.16

THE COURT:  What’s the question?17

BY MR. SANTIAGO:18

Q The question is in a long-term care facility, Ms. Bell,19

patients stay there for an extended period of time --20

A Yes.21

Q -- correct?22

A Usually they do.23

Q And they receive the same type of treatments every single24

day.  Or if it -- or if -- you know, the same type of25
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treatments -- they receive the same type of treatments.1

A Not necessarily.2

Q Okay.  Now I’m talking about obviously if a treatment is3

called for every other day, they wouldn’t receive it every day. 4

But I’m -- treatments generally, talking about treatment5

generally, they would receive similar treatments, ointments,6

isn’t that correct?7

MS. ALITO:  Object to form.  I don’t know how this8

witness can possibly testify about what the typical resident in9

a long-term care facility receives by way --10

THE COURT:  I understand the objection.  I think it’s11

too general.12

MR. SANTIAGO:  Okay.13

THE COURT:  I mean if the patient falls, they’re into14

a different area of treatment.  If they have a heart attack,15

different treatment.  So --16

MR. SANTIAGO:  Well, then a treatment --17

THE COURT:  -- you can’t generalize.18

MR. SANTIAGO:  I’m talking about -- okay.  Let me --19

let me put it like this.20

BY MR. SANTIAGO:21

Q Ms. Bell, in terms of -- when I say “treatment,” I’m22

talking about things that are put on a TAR.23

A Okay.24

Q Okay?  Talking about ointments.  What type of -- let me25
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ask you like this.  What type of treatments normally are given1

at a long care --2

A Oh, there’s millions of different treatments.  But like3

let’s just say for example treatments to pressure sores.4

Q Okay.  And certain ointments that are applied.5

A Correct.6

Q And, you know, if there’s a wound, there’s a care of7

wound, isn’t that correct?8

A Correct.9

Q And there’s something called a vac, sometimes you have to10

put a --11

A A wound vac.12

Q -- wound vac --13

A Correct.14

Q -- correct? 15

THE COURT:  V-A-T?16

THE WITNESS:  V-A-C.17

MR. SANTIAGO:  Yeah, V-A-T -- V-A-C, it’s vacuum. 18

It’s --19

THE COURT:  Okay.20

BY MR. SANTIAGO:21

Q And those are the -- those are certain treatments that are22

given at a long care -- long-term care facility, isn’t that23

correct?24

A Correct.25
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Q Okay.  Now -- and some of these treatments are given for1

weeks and months, depending upon the stay of the patient, isn’t2

that correct?3

A Sometimes, but not always.4

Q Okay.  Now unless there’s a -- I’m not talking -- I’m5

talking about the normal routine treatments that are given to6

patients, correct?  They would --7

A Well, pressure ulcer treatments change if the pressure8

ulcer isn’t healing.  Usually the standard of practice is after9

two weeks, if there’s no change, the treatment would be10

changed.11

Q Um-hum.  12

THE COURT:  If you’re saying this is a routine type13

of care just so long as it follows the order, is that what14

you’re saying?15

MR. SANTIAGO:  No.  What I’m -- what I’m -- what I’m16

saying, Your Honor, is that these -- at long-term care17

facilities, these patients are there for a extended period of18

time, doctors give treatments.  These patients, depending upon19

whether -- and if there is a change, obviously there’s a20

change.  But normally certain treatments are given on a routine21

basis.  They don’t change.  I mean if you need --22

THE COURT:  Okay.  If you’re --23

MR. SANTIAGO:  If you need --24

THE COURT:  I don’t want argument.  I do not want25
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argument.1

MR. SANTIAGO:  I --2

THE COURT:  We’re in the middle of a hearing.  You3

have to ask whether --4

MR. SANTIAGO:  Okay.5

THE COURT:  -- Ms. Bell, the witness, agrees with6

you.  And so far, she is not agreeing with you for purposes of7

generalizing.8

MR. SANTIAGO:  Okay.9

BY MR. SANTIAGO:10

Q Would you agree that a patient at a long-term care11

facility, all right, who is given certain treatment, like12

applying an ointment, that is given to that patient throughout13

their stay?14

A No, I don’t agree.15

Q Okay.  Now would you say that treatments -- when I’m16

saying “throughout their stay,” are these type of treatment --17

are treatments that are given, are they given on a continual18

basis?19

A The --20

MS. ALITO:  Object to the form.  It’s so general. 21

Again, I --22

THE COURT:  Yes.23

BY MR. SANTIAGO:24

Q Well, Ms. -- you explain the treatments that are given to25
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patients.1

THE COURT:  Too general.2

MR. SANTIAGO:  Okay.3

THE COURT:  Counsel, we can’t go into that.4

BY MR. SANTIAGO:5

Q Ointments --6

A Can I just -- I --7

Q Yeah.8

A I know what you’re getting at.9

Q Okay.10

A The point is the nurse has to look at the order on the MAR11

before she gives the treatment.  12

Q I understand she has to look at the order on the MARs. 13

Okay.  When you say you know what I’m talking about, what do14

you believe I am -- I am suggesting to you?15

A I think you’re trying --16

THE COURT:  No, no.  I can’t permit that.17

THE WITNESS:  Okay.18

THE COURT:  I just can’t -- we don’t reverse the19

order.20

BY MR. SANTIAGO:21

Q Are certain treatments listed on TARs to be given to a22

patient, yes or no?23

A Yes.24

Q Okay.  And are those treatments given to patients while25
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they stay at the facility?1

MS. ALITO:  Object to -- object to the form; very2

unclear.3

THE COURT:  It’s too basic.  We’re not getting4

anywhere.5

MR. SANTIAGO:  Okay. 6

THE COURT:  I think you testified --7

BY MR. SANTIAGO:8

Q  Ms. Bell, maybe I can --9

THE COURT:  Just a second.  You testified just a10

minute ago the nurse has to look at -- on the order -- look at11

the order on the MAR before giving the treatment.12

THE WITNESS:  Correct.13

THE COURT:  Did you mean look at the order on the14

TAR --15

THE WITNESS:  I mean the TAR, yes.16

THE COURT:  -- before giving the treatment or look at17

it on the MAR before giving the med?18

THE WITNESS:  Yes.19

THE COURT:  Okay.20

BY MR. SANTIAGO21

Q Now treatments, similar to the MAR, to medication that’s22

given for -- is prescribed by a doctor --23

A Correct.24

Q -- for a certain period of time, isn’t that correct?25
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A Correct.1

Q And if a doctor orders that a medication be given for a2

certain period of time, that -- those -- those patients are3

given those treatments, isn’t that correct?4

A They’re supposed to be, yes.5

Q And so depending upon what’s on the TAR, okay, and what6

the doctor has prescribed, okay, you can -- is it fair to say7

that if it’s on the TAR, okay, and it has to be given, that8

that medication or that treatment is given to the particular9

patient?10

A Yes.11

Q Okay.  And nurses become familiar with the type of12

treatments that certain patients are given, isn’t that correct?13

A Yes.14

Q Okay.  And so certain -- certain treatments -- if -- you15

know, if you know this is the type of treatment this person16

gets every day, a nurse would know that, would have17

recollection of the treatments given to a particular patient,18

isn’t that correct? 19

A Maybe.20

Q Okay.  21

THE COURT:  Would recall that this is the type of22

treatment that the person is supposed to get --23

MR. SANTIAGO:  Yes.24

THE COURT:  -- or would recall that the patient got25
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it on a given day?1

MR. SANTIAGO:  Well, no, that this is the type of2

treatment that that patient receives.3

BY MR. SANTIAGO:4

Q And -- I think we’ve already gone through this -- there is5

testimony -- Ms. Napolitano and Ms. Claudio testified, as well,6

that nurses at Somerset Valley maintained a separate sheet of7

paper where they wrote down their vitals.8

THE COURT:  Vitals?9

MR. SANTIAGO:  Treatments.10

THE COURT:  Counsel, you’ve got to be specific.11

MR. SANTIAGO:  I’m --12

THE COURT:  That’s very compound.13

BY MR. SANTIAGO:14

Q I -- Ms. Bell, Ms. Claudio testified that nurses at15

Somerset Valley maintain a separate sheet of paper where they16

keep record of patients’ treatments --17

MS. ALITO:  Page reference, please.18

MR. SANTIAGO:  Yes; 163, 168, and 241.19

THE COURT:  Would you read those pages for me,20

please?  Just read the numbers -- the page numbers, Counsel.21

MR. SANTIAGO:  Oh, 163, 168, and 241, Your Honor.22

(Pause)23

MR. SANTIAGO:  And 369 which is Shannon Napolitano’s,24

as well.25
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(Pause)1

THE COURT:  Whenever you’re ready, defense counsel.2

MS. ALITO:  I’ve reviewed 163 and 168, and that’s Ms.3

Claudio’s testimony that she kept a separate sheet on which she4

wrote down the treatments.  Not that --5

THE COURT:  Treatments?  Vital signs?  What? 6

Treatments?  Meds?7

MS. ALITO:  Treatments.8

THE COURT:  Vital signs?9

MS. ALITO:  Treatments.10

MR. SANTIAGO:  Treatments.11

MS. ALITO:  She testified -- the question was that12

nurses do this, which suggests it was a general practice or an13

accepted practice.  Ms. Claudio --14

MR. SANTIAGO:  Ms. --15

MS. ALITO:  Ms. Claudio testified, “I go through the16

TARs to see if there’s any new wounds, or anything, and I have17

like my own personal sheet that I keep and I write down every18

patient’s name down, and then I’ll write their treatments.”19

I don’t see any testimony that this was something20

that was a practice.21

THE COURT:  Well, let’s take a lunch recess.  You’ve22

been given four different page references.23

MS. ALITO:  Yeah.24

THE COURT:  It may be that the question has to be25
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broken out, and you can pick up after lunch.1

MR. SANTIAGO:  Okay.2

MS. ALITO:  Thank you, Judge.3

THE COURT:  Okay.  Thank you.  We’re in recess.4

(Recess 12:56 P.M./Reconvene 1:35 P.M.)5

THE COURT:  All right.  Let’s continue.  Go right6

ahead, Counsel.7

MR. SANTIAGO:  Thank you, Your Honor.8

BY MR. SANTIAGO:9

Q Ms. Bell, in your -- in your report, you said that Ms.10

Claudio was fired or terminated for not having administered11

required treatments to patients that she was assigned, do you12

recall that?  It’s on Page 5.13

A Yes. 14

Q Okay.  Can you take a look at P-20?15

A Yes.16

Q Is there anything on here that says that she was fired for17

not administering the treatments?18

A Well, it says, “Failure to complete required clinical19

documentation.”20

Q Okay.21

A And it says “unprofessional conduct, including but not22

limited to” --23

Q It --24

A -- so, I don’t really know what that covers.25
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Q Okay.  But it says “documentation” -- “clinical1

documentation,” isn’t that correct?2

A That’s what it says, yes.3

Q Okay.  And it says nothing about not giving the treatments4

or not administering the treatments, isn’t that correct?5

A It doesn’t say that in this letter.6

Q Okay.  Thank you.  Now in your -- in -- I’m asking for7

your opinion.  In your opinion, if a nurse forgets to document8

a treatment, but gave the treatment, what should be the -- what9

would be the process for making sure that documentation is10

complete?11

A Well, in my professional opinion, if it’s not documented,12

it’s not done.13

Q Okay.  But let’s say that the nurse has completed the14

treatments just for --15

A How would I know that?16

Q Well --17

THE COURT:  Okay.  Let me -- let me step in just for18

a second.  The nurse on the morning shift administers the19

medication.  20

MR. SANTIAGO:  Treatments.21

THE COURT:  You’re talking about treatment.22

MR. SANTIAGO:  Treatments, yes.23

THE COURT:   You want to stick to treatment, okay. 24

Administers the treatment.  It’s only supposed to be given once25
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a day.  She doesn’t document it.  The nurse on the next shift1

comes along and administers the treatment over again, which can2

damage the patient, let’s assume.3

THE WITNESS:  Okay.4

THE COURT:  Okay.  The question was if the nurse had5

forgotten to document this treatment, is there any way you can6

correct that before the damage is done to the patient by7

administering the treatment a second time?  I’m changing your8

question slightly.9

THE WITNESS:  Well, you’d have to find out about it10

at the moment that it happened.  And my contention is if the11

system is followed correctly, that wouldn’t happen because you12

take the MAR with you when you go to give the treatment.  You13

give the treatment and you sign.14

I think what happened here is they don’t take the --15

they don’t take the treatment book with them, and that’s why16

all these errors are occurring.17

THE COURT:  Okay.  You can go ahead, Counsel.18

MR. SANTIAGO:  Okay.19

BY MR. SANTIAGO:20

Q Now my question to you is you said treatment books aren’t21

-- weren’t being taken.  Do you know, in your opinion, where22

directors of nursing or assistant directors of nursing take23

treatment books to review during the day?24

A Do I know do they do that?25
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Q Yeah.  I mean --1

A Not in -- not in my experience.  When I want to review a2

treatment book, I go to the unit and do it on the unit so that3

I don’t interrupt the resident care.4

Q So, if, hypothetically speaking, if a director of nursing5

was taking treatment books during the day, during the shifts to6

review those, and they weren’t assessable to the nurse, would7

you say that that would be inappropriate?8

A Yes, that would be inappropriate.9

THE COURT:  If I could just picture this.  You have a10

sheet that’s called a TAR or a TARs --11

THE WITNESS:  It’s actually a whole binder with a12

bunch of them in there, but yes.13

THE COURT:  For one patient or all of the patients?14

THE WITNESS:  No, all the -- all the residents on the15

unit usually are in the book -- the TARs.  Sometimes it’s16

broken up into -- it depends on how many carts they have.17

THE COURT:  Right.18

THE WITNESS:  So, they might have two TARs, you know,19

for the high end of the hall and the low end of the hall.20

THE COURT:  So, it’s got the customers for that21

cart --22

THE WITNESS:  Uh-huh.23

THE COURT:  -- in the one binder.24

THE WITNESS:  Correct.25
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THE COURT:  And each of them has a --1

THE WITNESS:  A page.2

THE COURT:  -- TAR page or one or more TAR pages.3

THE WITNESS:  Um-hum.4

THE COURT:  So, the idea is the nurse goes around and5

marks off on the TAR when the treatment is provided to each6

individual patient --7

THE WITNESS:  Correct.8

THE COURT:  -- as the patient receives the treatment.9

THE WITNESS:  Correct.10

THE COURT:  Okay.11

THE WITNESS:  That’s the standard -- accepted12

standard of practice.13

THE COURT:  Would the MARs be in the same binder 14

or --15

THE WITNESS:  No, they’re in a separate binder.16

THE COURT:  Okay.  So, the administration medication17

is separate from providing these treatments.18

THE WITNESS:  Correct.  19

THE COURT:  Okay.  You can go ahead.20

BY MR. SANTIAGO:21

Q Now -- so, you said it would be inappropriate to take the22

TARs.23

A Correct.24

THE COURT:  The TARs book, right?25
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MR. SANTIAGO:  The TARs book, yeah.1

BY MR. SANTIAGO:2

Q Now sometimes a nurse could forget to initial a TARs,3

isn’t that correct?4

A I don’t see how.5

Q The --6

A You know, I -- like I feel like we’ve gone over this a7

hundred times.8

Q Okay.9

A If the accepted standard of practice is followed, you10

can’t forget.11

Q Okay.  Let me ask you like this:  In a nursing home, there12

are distractions, aren’t there?13

A Yes.14

Q Okay.  Patients are pressing buttons to have you come into15

their rooms, isn’t that correct?16

A Yes.17

Q Patients fall, isn’t that correct?18

A Yes.19

Q And you -- you know, a nurse could be treating someone and20

has to go treat another patient who fell, isn’t that correct?21

A That’s unusual.22

Q Okay.  But is it a -- is it possible?23

MS. ALITO:  Objection; speculation.24

THE COURT:  Yes.25
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MR. SANTIAGO:  Okay.1

BY MR. SANTIAGO:2

Q Doctors call, isn’t that correct?3

A Usually --4

Q Families have questions, correct?5

A Yes.6

Q Okay.  Now all of these distractions, could someone forget7

to initial a TAR?8

MS. ALITO:  Objection; speculation.  Is it possible9

for somebody to forget something?10

MR. SANTIAGO: I’m -- I’m asking her whether or not --11

THE COURT:  In your observation, does this happen?12

THE WITNESS:  It could happen, yes.13

BY MR. SANTIAGO:14

Q And what would the proper procedure be at that point if a15

nurse forgets to document, what would she have to do?16

A Well, there’s a couple of different scenarios that you set17

up because it sounds like she’s in the middle of the treatment18

and went --19

Q Well, no, no, I’m --20

A So, she’d have to finish the treatment.21

Q She finished the treatment.22

A Okay.23

Q She just forgot to document.24

A Okay.  She finished the treatment and got called away.25
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Q Yes.  What would she have to do?1

A She’d have to sign the book.2

Q Okay.  Now let’s say she forgot after her shift, she3

remembered after leaving her shift, what would she have to do?4

A She shouldn’t have -- she shouldn’t forget.5

Q I understand that she shouldn’t.  I’m asking you what6

would she have to do?7

A In my experience, you’re not allowed to go back a shift8

later and document in the MAR.9

Q Okay.  Now isn’t it correct that you want records to be10

complete?11

A Yes.12

Q So, you would want to know that a treatment was given if13

it was given, isn’t that correct?14

A If it was given.15

Q Okay.  So, if it was given, you would want the nurse to16

document, isn’t that correct?17

A If I was assured that the treatment was given, yes.18

Q Okay.  Now what process is there for that nurse to19

complete that?20

A She could only fill in the initials if she realized during21

her shift.22

Q Okay.  And if she realized after her shift, what’s the23

process?24

A She’d have to write a note in the record.25
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Q Okay.  And what would the note -- what would be included1

in the note?2

A That she neglected to document the treatment that she3

provided.4

Q Okay.  And would that be an acceptable practice?5

A If she did that -- a late entry, yes.6

Q Okay.  Now --7

(Pause)8

Q Now you said you read over Ms. Jackie Southgate’s9

testimony, is that correct?10

A Yes, I believe so.11

Q Okay.  Do you recall that she testified that nurses were12

allowed to sign their TARs the next day?13

MS. ALITO:  Reference, please.14

MR. SANTIAGO:  Yes, 994 through 996.  9-9 -- 9-9 --15

994.16

(Pause)17

THE COURT:  We’ll give you a moment until you’re18

ready, on the other side, Counsel.19

MS. ALITO:  Thank you, Judge.20

(Pause)21

MS. ALITO:  Well, Ms. Southgate testifies that this22

did occur, but that it should not.23

MR. SANTIAGO:  I --24

MS. ALITO:  At Page 994, one of the references given,25
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she’s asked, question:1

“Q And what was the reason for completing the TARs the2

next day?3

“A The reason is so there shouldn’t be blanks.  It4

wasn’t supposed to be completed the next day, but it did5

happen.”6

MR. SANTIAGO:  And 967, Your Honor, it says -- Ms.7

Southgate is asked, question:8

“Q When do you -- in your experience, when do nurses9

normally complete their TARs?10

“A They’re supposed to do it during the shift they’re11

assigned.12

“Q Okay.  And when -- are those done for every patient13

or are they done at the end of the shift?14

“A Usually it’s done at the end of the shift.15

“Q Prior to the election, do you know of employees who16

completed their TARs the next day?17

“A Yes.18

“Q How frequently did that happen?”19

THE COURT:  Would you repeat the prior question,20

please?21

MR. SANTIAGO:  “Prior to the election, do you know of22

employees who completed their TARs the next day?23

“A Yes.24

“Q How frequently did that happen?25
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“A It was not uncommon.1

“Q How do you know this?2

“A I’ve done it myself.3

“Q Were you ever disciplined for it?4

“A No.5

“Q After the election, do -- are you aware of any6

employees who completed their TARs the next day?7

“A Yes.8

“Q Who are those individuals?9

“A Many people did it.10

“Q Can you -- like can you give us some examples?11

“A Sheena, Patty Beck, myself, and they -- any -- there12

would be many, many nurses.  It would be hard to say13

specifically.14

“Q Okay.  Were -- did these nurses receive discipline15

for completing their TARs the next day?16

“A The only one I know of was Sheena.17

“Q Are you aware of employees who committed errors --18

med errors on their MARs prior to” --19

I’m sorry, that’s going to another subject, but --20

THE COURT:  Sheena would be Ms. Claudio.21

MR. SANTIAGO:  Yes.  994 --22

MS. ALITO:  And Ms. Southgate, who stated that this23

occurred without her meeting out any discipline, although24

acknowledging it was not supposed to be done that way, as25
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indicated on Page 994, testified that she was -- on Page 989,1

that she was terminated in November because she was told she2

was not performing the job up to expectations, including the3

failure to give out discipline.4

MR. SANTIAGO:  Your Honor, I object to respondent’s5

counsel testifying.6

THE COURT:  She’s not testifying, she’s adding text7

for completeness.8

MR. SANTIAGO:  Okay.9

THE COURT:  That’s permissible.  Usually you make a10

request, but I’ll allow this.11

Is there anything else you wanted to bring out in12

terms of that testimony from Southgate to make it complete on13

this --14

MS. ALITO:  No.15

THE COURT:  -- on this topic?16

MS. ALITO:  Just -- just those two entries:  That17

this was not supposed to be done, and that she was terminated.18

MR. SANTIAGO:  Your Honor, as it’s quite clear,19

although it wasn’t supposed to be done, it was done.  And this20

is the practice --21

THE COURT:  Let’s not have argument.  Let’s just ask22

the witness about it --23

MR. SANTIAGO:  Okay.24

THE COURT:  -- who’s on the stand.25
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BY MR. SANTIAGO:1

Q Now did you know that nurses -- you said you reviewed Ms.2

Southgate’s, do you now recall that testimony?3

A Yes.4

Q Okay.  And nurses routine -- or nurses at Somerset filled5

out their TARs the next day, isn’t that correct?6

A Which is totally against the standard of practice.7

Q I didn’t ask you whether or not it was against the8

standard.  I’m asking you whether or not they did it.9

A According to her testimony, yes.10

Q Okay.  And, in fact, they did it for completeness sake,11

isn’t that correct?12

A That’s what she said; I disagree with that.13

Q All right.  Now do you recall -- you said you read the14

testimony of Ms. Claudio, is that correct?15

A And do you recall that when Ms. Claudio came back the16

night of October the 7th, that she was given permission from17

her supervisor -- or the -- not her personal supervisor, but18

the supervisor on the 11 to 7, a woman by the name of Janice19

Mattias?20

MS. ALITO:  Objection.  Permission for what?21

MR. SANTIAGO:  Permission to fill in her initial --22

her TARs.23

MS. ALITO:  I’m sorry.  Reference, please.24

MR. SANTIAGO:  It would be 167 through 169.25
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MS. ALITO:  Thank you.  1

(Pause)2

THE COURT:  Once you’re there, Ms. Alito, if there’s3

something you want to add, you may.  And then we’ll put the4

question to Ms. Bell in terms of -- have her listen to the Q5

and A.6

MS. ALITO:  Thank you.7

(Pause)8

MS. ALITO:  Perhaps I’m looking on the wrong place,9

but on Page 169?10

MR. SANTIAGO:  Um-hum.11

MS. ALITO:  Ms. Claudio testifies --12

THE COURT:  Counsel, could you do that off-the-13

record, please?14

MS. ALITO:  Oh, sure.  Sure.  Be glad to, Judge.15

(Attorneys engaged in off-the-record colloquy)16

MS. ALITO:  I object to the characterization, but to17

having his segment read into the record.18

THE COURT:  All right.  Let’s hear the actual19

testimony.  You may read it, Counsel.  Tell us what page you20

start.21

MR. SANTIAGO:  Yeah, at 167, Your Honor.22

THE COURT:  Okay.23

MR. SANTIAGO:  It says:24

“Q Can you tell us” --25
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Question:1

“Q And can you tell us why you recall October 7th?2

“A Because I forgot to sign my treatment book.3

“JUDGE DAVIS:  Is that the TARs?4

“THE WITNESS:  TARs, yeah.5

“Q Can you explain what you mean by you forgot to?  Can6

you explain what happened?7

“A I was working 7 to 3, and I was going” --8

THE COURT:  Counsel, just a second.  Okay.  “I was9

working 7 to 3” --10

MR. SANTIAGO:  “I was working 7 to 3, and I was going11

-- I was working at my per diem job, and then I had to be12

there.  I went right from Somerset to Green Knoll.  And I was13

going -- I was going my nurses’ notes” --14

THE COURT:  And I was going?15

MR. SANTIAGO:  “My nurses’ notes.  Inez had a little16

meeting in-service at the end of the shift when the new shift17

was on.  So, it had to be 2:45, and I was still trying to18

finish my nurses’ notes.  And she was having a meeting.  And19

when I was done with my nurses’ note, I went” --20

MS. ALITO:  Nursing.21

MR. SANTIAGO:  -- “nursing notes, I went and I went22

to my other job.  When I got there, I realized -- I said, oh, I23

forgot to sign two of my treatments.  I had completed them24

because I had them listed on my -- my personal sheet that I25
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carry around.  I always write it.  But I -- once I do it --1

usually go to the end of the day and just sign that I” --2

THE COURT:  Back up a little bit.3

MR. SANTIAGO:  Okay.4

THE COURT:  “When I got there, I realized I had5

forgotten to sign” --6

MR. SANTIAGO:  “When I got there, I realized -- I7

said, oh, I forgot to sign two of my treatments.  I had8

completed them because I had them listed on my -- my personal9

sheet that I carry around.  I always write it.  But I -- once I10

did it -- I do it -- usually go to the end of the day and just11

sign that I did those treatments and I forgot” --12

THE COURT:  At the end of the day?13

MR. SANTIAGO:  -- “end of the day and just sign that14

I did those treatments and I forgot to go back and sign.15

“Q And after you realized that” --16

Question:17

“Q And after you realized that you forgot to sign, what18

did you do?19

“A I just worried until I got at work.  I said, oh, when20

I go there, I’m going to just go back and try to sign my21

treatments.  So, when I got off around 11, I went back to22

Somerset and Janet and Doreen” --23

THE COURT:  Just a minute.  So, “I went back around24

11?”25
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MR. SANTIAGO:  Yup.  -- “and Janet and Doreen were1

standing there.  Janet opened the door” --2

THE COURT:  Could you give us last names for those3

two, Counsel, if you know?4

MR. SANTIAGO:  Yeah, Janet Mattias, M-A-T-T-I-A-S. 5

Doreen Illis, I-L-L-I-S.6

THE COURT:  Okay.  “Were standing there” -- go ahead.7

MR. SANTIAGO:  “Janet opened the door for me. 8

Janet’s the 11 to 7 supervisor.  And I told her I forgot9

something.  I went to the nurses’ station and I grabbed my10

treatment took that I had during the day, and I began to go11

through it.  And then Jillian started asking me a question12

about a patient.13

“Q And who’s Jillian?”14

Question:15

“Q And who’s Jillian?16

“A She’s a nurse, Jillian.17

“Q Okay.18

“A And --19

“JUDGE DAVIS:  Is that Jillian Jacques?20

“THE WITNESS:  Yes, yes, it is.21

“A So, she asked me a question about a patient, and we22

were discussing about a med, or whatever that we were23

trying to get from the pharmacy.  So, during the time,24

Janet came up to me and said, ‘What happened?  What are25
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you doing?  What did you forget?’  And I said, ‘I forgot1

to sign my treatment book.’  She said, ‘Okay.’  So, she2

walked away.  I was still talking to Jillian, and then3

Doreen and Janet came back up to me.  And Doreen said,4

‘What are you doing?’  I said, ‘I forgot to sign my5

treatment book.  I did them, I just forgot to sign them.’ 6

And she said, ‘You can’t do that.’  I said, why?  And she7

said, ‘That’s forgery.’  And I said, ‘Well, how is it8

forgery if I did them?  I just forgot to sign.’  And she9

said, ‘Because you’re not on the clock and you’re -- it’s10

-- you’re not working, so you can’t sign it.  You’re going11

to put your license at risk.’  And I said, ‘I don’t12

understand.  I did it, and you can check if I did it.  I13

did the treatments, I just forgot to sign.’  And she said14

-- she told Janet to take the TARs from me, and that I15

needed to leave, so I left.16

“Q And did you follow Doreen -- Doreen Illis’s17

instructions to leave?18

“A Yes I did.19

“Q And did you follow Doreen’s instruction to give the20

TARs to Janet?21

“A Yes.22

“Q Did you initial anything in the TARs?23

“A No, not at that time.24

“Q And do you know -- prior to the election, have you25
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personally initialed TARs the next day?1

“A Yeah, sometimes you -- you go through the -- you2

sign, and sign, and sometimes you might overlook -- it’s3

an empty -- the little box” --4

THE COURT:  What was the question?  Did you initial5

TARs the next day?6

MR. SANTIAGO:  “Q And do you know -- prior to the7

election, have you personally initialed TARs the next day?8

“A Yeah, sometimes you -- you go through the -- you9

sign, and sign, and sometimes you might overlook a -- it’s10

an empty -- the little box, and then you -- you just sign. 11

Maybe the next day you say, oh, I must have left this one12

blank, you know, because we sign, I would say, 100.”13

MS. ALITO:  I think we’ve gone well past what the14

issue was of counsel’s question stating that she had gotten15

permission by her supervisor to sign after the fact.16

THE COURT:  Well --17

MR. SANTIAGO:  I -- 18

THE COURT:  -- that’s for you to assess.19

MR. SANTIAGO:  I just -- yeah.  I was just trying to20

be complete.21

THE COURT:  Okay.  So, have you heard that testimony?22

THE WITNESS:  Yes.23

THE COURT:  And what’s the question, Counsel?24

BY MR. SANTIAGO:25
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Q My question is isn’t it correct that Janet said, “okay”1

when she asked what you were doing?2

THE COURT:  You’re asking a factual question now from3

Ms. Bell. 4

MR. SANTIAGO:  I’m sorry.5

BY MR. SANTIAGO:6

Q Isn’t it correct that Janet gave -- that someone could7

assume that Janet gave Ms. Claudio permission to continue8

signing the TARs?9

MS. ALITO:  Objection.  This is --10

THE COURT:  Sure.  That -- no one -- Ms. Bell is in11

no better position than anybody else to draw inferences from12

that.  You can ask about her experience --13

MR. SANTIAGO:  Okay.14

THE COURT:  -- her expertise --15

BY MR. SANTIAGO:16

Q You -- Ms. Bell, you said that Ms. Claudio was17

insubordinate.18

A Yes.19

Q Do you consider what she did here in asking for permission20

insubordinate?21

A I --22

MS. ALITO:  Objection.  There’s no statement in this23

record that reflects a request of permission.24

BY MR. SANTIAGO:25
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Q Ms. -- Ms. Bell --1

MR. SANTIAGO:  Strike that question.2

BY MR. SANTIAGO:3

Q Ms. Bell, do you consider that Ms. Claudio was4

insubordinate when she asked -- when the supervisor gave her5

the okay to sign the --6

A Well, it’s my --7

Q -- the TARs?8

THE COURT:  Same objection, right?9

MS. ALITO:  Yes.10

THE COURT:  Can you rephrase it, Counsel?  You can11

say why do you -- you know, based on this, how can you say that12

that was insubordination.  You can ask that.13

MR. SANTIAGO:  Yeah, I mean -- based on --14

THE COURT:  But there may be other versions of this15

recognized.16

MR. SANTIAGO:  Okay. 17

BY MR. SANTIAGO:18

Q Based on that -- on this testimony, would you say that’s19

insubordination?20

A Not based on that testimony, but that’s not what I was21

basing my report on, and I stand by my report.22

Q Okay.  Now when you say you didn’t base your report -- 23

you weren’t basing your report on any testimony from the ALJ24

hearing.25
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A No, I have Ms. Claudio’s deposition.1

Q Okay.  2

A Can I also just add -- because I did read Ms. Inez -- I3

believe it was Inez -- I shouldn’t say that for sure.  But --4

THE COURT:  You’re talking about Illis?5

THE WITNESS:  No, um --6

BY MR. SANTIAGO:  7

Q Konjoh?8

A Yes, Inez Konjoh disciplined Sheena Claudio for not9

documenting on her MARs and TARs.  And I believe -- like this10

testimony conflicts with that because my recollection is -- and11

I don’t have it in front of me, but my recollection is more12

than two were not documented.  I believe Inez said there was13

like 20, that’s one issue.14

The other issue is she was signing, and somebody told15

her to go.  So -- and now she says she didn’t sign any.  It’s16

very conflicting testimony.17

Q Well, you’re -- you’re talking about you looked at a18

declaration of Inez Konjoh, isn’t that correct?19

A No, I looked at the ALJ Inez --20

Q But that wasn’t --21

THE COURT:  Just let her finish.22

MR. SANTIAGO:  Okay.23

A No, that wasn’t in my report.24

Q That --25
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A I’m just saying -- no, that wasn’t in my report.1

Q Okay.2

A Okay.3

Q So, you hadn’t looked at Ms. Konjoh’s testimony --4

A No, not at the time I wrote this report.5

Q -- at the time you wrote this report.6

A Yeah, you’re correct.7

Q Okay.  The only thing you had viewed was Ms. Konjoh’s8

declaration, isn’t that correct?9

A Correct.10

MS. ALITO:  Objection.  The witness has already11

stated she reviewed Ms. Claudio’s deposition and relied on that12

in connection with this conclusion.13

MR. SANTIAGO:  I think she said that she didn’t -- I14

believe that what she testified to is that she had viewed15

someone else’s testimony.  But the record will be clear.16

THE COURT:  The record is not clear.17

MR. SANTIAGO:  Okay.18

THE COURT:  This line of questioning has become19

confused.20

MR. SANTIAGO:  Okay.21

THE COURT:  Just because words --22

THE WITNESS:  When I wrote this --23

THE COURT:  -- can be understood doesn’t mean that24

the discussion is clear.25
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So, if you’d like, you can go back over it or you can1

leave it for redirect.2

BY MR. SANTIAGO:3

Q Ms. -- can you take a look at your report --4

A Um-hum.5

Q -- D-7?6

A Um-hum.  Page 7, did you say?7

Q No, D-7.  It’s your report.8

A Oh, okay.  Yeah, on Page 5.9

Q Page 2.10

A Page 2.11

Q Go to Page 2.12

A Okay.13

Q If you can scan what you have down there, at the time --14

and my question is this:  At the time that you wrote the15

report, you hadn’t viewed any of the transcripts in the ALJ16

hearing, isn’t that correct?17

A Correct.18

Q All right.  19

MR. SANTIAGO:  Your Honor, I’ll be transitioning to20

another at this point, moving on to Ms. Jacques so --21

THE COURT:  Okay.  We’ll recess now.22

MR. SANTIAGO:  I just have one minor issue that I23

just want to take up with you.24

THE COURT:  At the side?25
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MR. SANTIAGO:  At the side --1

THE COURT:  Okay.2

MR. SANTIAGO:  -- or here.3

THE COURT:  Well, we’re finished with Ms. Bell for4

today.5

MR. SANTIAGO:  Yeah, we’re finished.6

THE COURT:  You may step down.  Watch your step,7

please, ma’am.8

So, if you’ll join me at the side, please, everyone.9

(Sidebar conference commences at 2:10 P.M./Concludes 2:18 P.M.,10

transcribed under separate cover)11

THE COURT:  Okay.  We’re adjourned.12

(Whereupon, at 2:18 P.M., the hearing was adjourned.)13

14

CERTIFICATE15

16

I certify that the foregoing is a correct transcript from17

the electronic sound recording of the proceedings in the18

above-entitled matter.19

20

21

 /s/ Karen Hartmann    AAERT CET**D0475  Date:  December 17, 201122

TRANSCRIPTS PLUS, INC.23

24

25
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TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

TRENTON, NEW JERSEY  WEDNESDAY,  January 25, 2012  9:04 A.M.1

(Call to order of the Court)2

THE COURT:  I’ll take your appearances.3

MR. SANTIAGO:  Sal Santiago for the petitioner.4

MR. SILVERSTEIN:  Michael Silverstein for the5

petitioner.6

MS. DICHNER:  Ellen Dichner for the amicus.7

MS. ALITO:  Rosemary Alito for the respondent.8

MR. BARBATSULY:  George Barbatsuly for the9

respondent.10

MR. LIKENS:  Steve Likens for the respondent.11

THE COURT:  Good morning, everyone.12

MULTIPLE SPEAKERS:  Good morning, Your Honor.13

THE COURT:  This is the continuation of the hearing. 14

I think our last appearance together was December 16th.15

MR. SANTIAGO:  That’s correct, Your Honor.16

THE COURT:  And Ms. Bell was on the stand.  Is she17

still on the stand?18

MR. SANTIAGO:  I believe so, Your Honor.19

THE COURT:  And still on cross-examination.20

MR. SANTIAGO:  I --21

MS. ALITO:  That’s correct.22

MR. SANTIAGO:  That is correct, Your Honor.23

THE COURT:  All right.  Ms. Bell, will you return to24

the stand, please?  And we’ll resume your testimony.  You may25
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be seated, ma’am.1

Counsel, I’ll tell you when I’m ready.2

(Pause)3

THE COURT:  Mr. Santiago, you are inquiring?4

MR. SANTIAGO:  Yes, Your Honor.5

THE COURT:  Okay.  You may proceed.  Thank you.6

MR. SANTIAGO:  Thank you, Your Honor.7

BETH BELL, DEFENDANT’S WITNESS, RESUMES WITNESS STAND8

CROSS-EXAMINATION CONTINUED9

BY MR. SANTIAGO: 10

Q Good morning, Ms. Bell.11

A Good morning.12

Q In your review of information, you read Jason Hutchins’13

declaration, isn’t that correct?14

A I believe so, yes.15

Q Okay.  And Mr. Hutchins acknowledged that there were16

systematic problems at Somerset Valley Rehabilitation Center,17

isn’t that correct?18

MS. ALITO:  Objection.19

THE COURT:  What’s the objection?20

MS. ALITO:  I don’t believe that Mr. Hutchins said21

there are systemic problems.22

THE COURT:  Can you rephrase, Counsel?  23

BY MR. SANTIAGO:24

Q Did --25
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THE COURT:  Or show the witness the portion to which1

you refer?2

Excuse me just a minute, please.  I have to speak to3

the courtroom deputy.4

(The Court engaged in off-the-record colloquy with staff)5

THE COURT:  You may proceed, Counsel.6

MS. ALITO:  Objection withdrawn with respect to the7

specific reference in the affidavit, which I would request that8

counsel advise the witness of.9

MR. SANTIAGO:  Okay.10

THE COURT:  Maybe you could quote just the portion to11

which you refer, Counsel.12

MR. SANTIAGO:  Yeah.13

BY MR. SANTIAGO:14

Q Mr. Hutchins, in Paragraph 9 of his declaration, said he15

became aware -- in the spring of 2010, he “became aware of16

systemic scheduling and staffing issues at the center.”17

A Okay.18

Q Do you recall that?19

A Yes.20

Q And so Mr. Hutchins was acknowledging the fact that there21

were problems going back to 2009, isn’t that correct?22

A I believe so.23

Q And he also said that after the 2009 State survey, that he24

increased his scrutiny of Somerset Valley Rehabilitation25
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Center, isn’t that correct?1

THE COURT:  What was the date of that survey?2

MR. SANTIAGO:  The date of the survey was at --3

THE COURT:  No, to which you refer.4

MR. SANTIAGO:  It’s January of 2010, it was issued. 5

However, it went to the year 2009, Your Honor.6

THE COURT:  Okay.  Thank you, Counsel.7

BY MR. SANTIAGO:8

Q Do you recall that?9

A Could you repeat the question, please?10

Q Yeah, after the survey, Mr. Hutchins, in his declaration11

said that he increased scrutiny over the operation -- the12

nursing department at Somerset Valley, do you recall that?13

A I believe so, yes.14

Q Okay.  And in that same paragraph, Paragraph 9, he says15

that in the spring of 2010, he “became aware of the systematic16

scheduling and staffing issues that could impact the level of17

care provided to patient and residents at the center,” do you18

recall that?19

THE COURT:  Is this a different question from your20

penultimate question?21

MR. SANTIAGO:  It’s going -- it’s becoming more22

narrow, Your Honor, yes.  It’s a different question, yes.23

THE COURT:  Ask it again. 24

BY MR. SANTIAGO:25
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Q And isn’t it correct that he said that in spring of 2010,1

he “became aware of the systematic scheduling and system2

issues” --3

THE COURT:  Scheduling and what?4

MR. SANTIAGO:  Staffing issues.5

THE COURT:  You misspoke, that’s why I stopped you.6

MR. SANTIAGO:  I’m sorry, Your Honor.7

Q -- “at the center that could impact the level of care8

provided to patient and residents at the center.”9

A I don’t recall verbatim, but I -- I know that he increased10

oversight.11

Q And the reason that he increased oversight was because of12

what he termed as “systematic scheduling and staffing issues,”13

is that correct?14

MS. ALITO:  Objection, Your Honor.  Your Honor, since15

we’re having such an intensive cross with respect to the16

affidavit of Mr. Hutchins, I would request that the witness be17

permitted to review or have in front of her a copy of the18

affidavit.19

MR. SANTIAGO:  I don’t have a copy.20

THE COURT:  How much longer, Counsel --21

MR. SANTIAGO:  Just --22

THE COURT:  -- on his declaration?23

MR. SANTIAGO:  Just a few questions.24

THE COURT:  All right.  You can put a copy in front25
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of her, please.  You may approach.1

Do you have a copy still, Counsel?2

MR. SANTIAGO:  No.3

(Pause)4

THE COURT:  Now you do?5

MR. SANTIAGO:  Yes, I do.6

BY MR. SANTIAGO:7

Q Do you see Paragraph 9?8

A Yes.  Yes, and it -- do you want me to read what it says?9

Q No.10

A Okay.11

Q Just --12

A Okay.  I see it, yes.13

Q Okay.  And -- so, let’s review this.  In 2009, he becomes14

aware of some problems at the center --15

A Okay.16

Q -- because of a State survey.17

A Um-hum.18

Q Isn’t that correct?19

A Yes.20

Q After that, he says that he increases -- after that21

survey, there was an increased scrutiny of the nursing22

department, isn’t that correct?23

A Yes.24

Q And then he says in spring of 2010, he becomes “aware of25
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the systematic scheduling and staffing issues that could impact1

the level of care provided to patient care,” isn’t that2

correct?3

A Yes.4

MS. ALITO:  Objection.  He states, “I, again, became5

aware.”6

MR. SANTIAGO:  “Again.”  I’m sorry.7

BY MR. SANTIAGO:8

Q He says “again” --9

A Yes.10

Q -- isn’t that correct?11

A Yes.12

Q Okay.  Now this is four months after the State survey13

issued that he, again, became aware, isn’t that correct?14

A I believe so.15

Q Okay.16

A Yes.17

Q So, admittedly, Mr. Hutchins didn’t take any actions --18

A Well, I don’t know --19

Q -- in that interim period in the four months, like20

removing a DON or the administrator, isn’t that correct?21

MS. ALITO:  Object to the form of the question, and22

to the ability of this witness to testify about what Mr.23

Hutchins did, aside from what’s set forth in his declaration.24

THE COURT:  There’s a lack of foundation for the25
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question.1

MR. SANTIAGO:  Okay.2

BY MR. SANTIAGO:3

Q Mr. -- Mr. Hutchins removed the administrator in August of4

2010, isn’t that correct, and replaced Ms. Elizabeth Heedles5

with Ms. Doreen Illis, isn’t that correct?6

A I’m not sure of the dates, but I know that that -- those7

people were -- that Doreen Illis because the administrator.8

Q If you read --9

THE COURT:  Ms. -- just spell that for the record10

because we’ve been off on recess for so long.  The first person11

is Ms. --12

MR. SANTIAGO:  Heedles.  It’s H-E-E-D-L-E-S.13

THE COURT:  With Ms. --14

MR. SANTIAGO:  Illis, I-L-L-I-S.15

THE COURT:  Thank you.16

A Yeah, I see in Paragraph 11, it says, August, 2010.17

Q Okay.18

A Okay.19

Q And he also replaced, if you -- if you look, he -- if you20

look at Paragraph 12, he says he replaced her with Doreen21

Illis, do you see that?22

A Yes, I see that.23

Q Okay.  And he also said about this time, I also terminated24

the Director of Nursing, Kamala Kovac (sic), do you see that in25
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Paragraph 13?1

A Yes.2

Q And replaced her with Inez --3

A Inez.4

Q -- Konjoh.5

A Yes.6

THE COURT:  Just spell those two names for me.7

Q And --8

THE COURT:  Counsel.9

MR. SANTIAGO:  Yes.10

THE COURT:  Director of Nursing -- who was the former11

and who is the latter?12

MR. SANTIAGO:  Okay.  The -- this is a -- Kamala is13

K-A-M-A-L-A, Kovac (sic), K-O-V-A-C.  And --14

MS. ALITO:  I --15

MR. SANTIAGO:  Kovacs.  Kovacs.16

MS. ALITO:  I believe it’s K-A-N-L-E-A.17

THE COURT:  I’m listening -- I’m listening for the18

last name, Counsel.  Let’s move along here.19

MR. SANTIAGO:  Kovacs.20

THE COURT:  I’ve asked for the former name and the21

replacement.22

MR. SANTIAGO:  Okay.  Kovacs --23

THE COURT:  Director of Nursing --24

MR. SANTIAGO:  Kovacs is K-O-V-A-C-S.25
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THE COURT:  Yes. 1

MR. SANTIAGO:  Inez is I-N-E-Z K-O-N-J-O-H.2

THE COURT:  K-O-N-J-O-H.3

MR. SANTIAGO:  Yeah.  Yes.4

THE COURT:  Okay, fine.5

BY MR. SANTIAGO:6

Q And both of those individuals, both Ms. Inez Konjoh and7

Doreen Illis, who replaced the former administrator and8

director of nursing, that was weeks, and in some circumstances,9

days after the union petition was filed, isn’t that correct?10

A I’m not sure of the date the union petition was filed.11

Q If I were to tell you that the union petition was filed12

July 22nd of 2010, do you recall that?13

A I recall that there was a petition filed; I don’t recall14

the date.15

Q Okay.  If I were to tell you it was July 22nd, 2010, would16

-- would that be weeks after, or even days after --17

A That would be weeks.18

Q -- the petition?19

A Yeah.20

Q Yes, okay.  So, these individuals were replaced a few -- a21

few -- maybe a week or two weeks after the petition was filed,22

isn’t that correct?23

A Yes.24

Q Okay.  Now in -- in his declaration, as well -- so, Mr.25
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Hutchins, knowing that there was a -- what he termed a bad1

State survey -- a 2009 State survey, then knowing that there2

were systematic, scheduling, and staffing issues in the3

beginning of spring, did not replace the Director of Nursing or4

the administrator, isn’t that correct?5

MS. ALITO:  Objection; this line of questioning6

grossly exceeds the scope of direct examination.  This witness7

testified as an expert on issues of patient care.  She’s not in8

a position to testify with respect to the timing of decisions9

relative to the union petition.10

THE COURT:  I’m going to permit this, Counsel.  It’s11

within the scope of the topic of replacing individuals and not12

replacing other individuals, and disciplining some, and not13

others, and the timing of that.14

THE WITNESS:  Could you repeat the question, please?15

MR. SANTIAGO:  Yes.16

THE COURT:  I’m going to repeat it so that we can17

move along.18

THE WITNESS:  Okay.19

THE COURT:  You have a bad State survey that you get20

in or about January, right?  And in the spring, you know of21

systematic, scheduling, and staffing issues, but you don’t make22

any leadership staff changes until August.  Is that your23

question, sir?24

MR. SANTIAGO:  Yes.25
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THE COURT:  Is that your understanding, Ms. Bell?1

THE WITNESS:  Yes.  So, the answer is yes, there was2

that time frame. 3

BY MR. SANTIAGO:4

Q Ms. Bell, you gave an opinion as to Jillian Jacques, do5

you recall that?6

A Yes.7

Q Okay.  And Ms. Jacques received a warning in December 2nd8

of 2009, do you recall that?9

A Which warning would that be?10

Q I believe -- I believe you addressed it in your -- if you11

look at Page 5 of your -- of your D-7, which is your report.12

A Yes, I see that.  But -- oh, I see, on Page 6, on December13

5th --14

Q Um-hum.15

A -- she failed to completely document an incident report.16

Q And isn’t it true that the claim was that her failure to17

assess the pain level led to the lack of the care plan for18

pain, isn’t that correct?19

THE COURT:  Are you talking about --20

Q Her -- your claim.21

THE COURT:  -- the December 5, or some other item?22

A December 2nd --23

Q December 2nd, 2009.  Yes.24

A -- I believe, was the pain assessment.25
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Q Your claim is that her failure to assess the pain level1

led to a lack of care -- care plan for pain?2

A Well, you have to assess before you can care plan.3

Q Okay.  So -- but your claim was that the lack of the4

assessment led to --5

A The lack of the development of a care plan.6

Q Of a care plan, isn’t that correct?7

A Particular to pain -- to pain.8

Q Yes, isn’t that correct?9

A Correct.10

Q Now if you recall the survey for 2009, there is no11

documentation for the patient being given an ointment for over12

a month --13

A That --14

Q -- do you recall that?15

A Correct.  That was a different tag than I was referring to16

in this.17

Q But it was for pain, isn’t that correct?18

A Correct.19

Q Okay.  Can you tell us what a comprehensive care plan is?20

A A comprehensive care plan is developed by the21

interdisciplinary team to indicate what interventions are in22

place to alleviate certain problems. 23

THE COURT:  What’s it called?24

THE WITNESS:  A comprehensive care plan, or an25
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interdisciplinary plan of care, or just a care plan.1

BY MR. SANTIAGO:2

Q And the interdisciplinary team is composed of doctors and3

the director of nursing and some RNs, isn’t that correct?4

A It’s mainly composed of the care givers that care for the5

resident on a daily basis.  Usually the DON is not involved in6

care planning.  She oversees the overall working of the7

facility, but she’s not usually intimately involved in the8

development of a care plan.9

Q Isn’t it correct that in CFR 483.20K, that the team is10

made up of medical doctors and RNs?11

A Yes.12

Q Okay.  So, these comprehensive plans, according to the13

Statute, are developed by doctors and RNs, isn’t that correct?14

A And other --15

THE COURT:  Are you asking about specific instances,16

Counsel?17

MR. SANTIAGO:  No, comprehensive --18

THE COURT:  Or what the regulation requires?19

MR. SANTIAGO:  Just comprehensive care plans.20

THE COURT:  The question is vague.21

MR. SANTIAGO:  Okay.22

BY MR. SANTIAGO:23

Q In this circumstance, okay --24

THE COURT:  Which circumstance?  Are we talking about25
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a particular comprehensive care plan that’s --1

MR. SANTIAGO:  Yes.2

THE COURT:  -- referred to in this report?3

MR. SANTIAGO:  We’re talking about the comprehensive4

care plan that was not put together, according to Ms. Bell, and5

that’s -- and I’m -- I’m specifically talking --6

THE WITNESS:  Well, if I could clarify --7

THE COURT:  No.8

THE WITNESS:  -- that --9

THE COURT:  Ma’am, there’s no question yet.  I need10

to see where you’re referring to in this report.11

MR. SANTIAGO:  Okay.  I’ll show you.12

THE COURT:  Ms. Bell’s report, or whatever document13

you’re looking at.14

MR. SANTIAGO:  If you look at the -- it’s also in her15

report, Your Honor.  Page 6 -- Page 6, Your Honor.  Do you see16

where it says, “December 2nd, 2009.”  It’s like the third17

sentence down from the top.18

THE COURT:  Oh, it says, “December 2, 2009, Jacques19

failed that date to assess the pain level of a newly admitted20

resident.  This failure led to the lack of development of a21

care plan for pain, which led to a deficiency on the State22

survey report for 2009.”23

So, you’re talking about this concept of a care24

plan --25
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MR. SANTIAGO:  Yes.1

THE COURT:  -- in relation to that particular2

incident, right?3

MR. SANTIAGO:  Yes.4

THE COURT:  Do you understand that that’s the5

particular context, Ms. Bell?6

THE WITNESS:  Yes.7

THE COURT:  Okay.8

THE WITNESS:  I do.9

THE COURT:  Now you can ask your next question.10

MR. SANTIAGO:  Okay.11

THE COURT:  Now Ms. Jacques is not an RN, is she?12

MR. SANTIAGO:  No, she’s not.13

BY MR. SANTIAGO:14

Q According to the statutes -- the statute, the15

comprehensive care plan is put together by doctors and RNs,16

isn’t that correct?17

A The interdisciplinary team is made up of more than just18

doctors and RNs.19

Q Do you know what the interdisciplinary team was made up at20

Somerset Valley?21

A No, I don’t.22

Q Okay.  So, you’re not sure interdisciplinary team, isn’t23

that correct?24

A No.25
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Q Okay.1

A But the fact is there was no care plan for pain.2

Q That’s not my question.  My question is whether or not you3

knew who was on the interdisciplinary team.4

A Okay.5

Q And your answer was no --6

A Correct.7

Q -- isn’t that correct?  The --8

THE COURT:  Counsel, since you’re on this topic,9

before -- once you finish your questions and before you leave10

this topic, I’m going to ask a question.11

MR. SANTIAGO:  Okay.  If you want to ask right now,12

you can --13

THE COURT:  No, I’d like you to finish your line of14

questioning --15

MR. SANTIAGO:  Okay.16

THE COURT:  -- about this pain assessment situation.17

MR. SANTIAGO:  No problem.18

BY MR. SANTIAGO:19

Q Now after the interdisciplinary team puts together the20

comprehensive care plan with information that is received from21

either a hospital where the patient comes from -- isn’t that22

correct?23

A It’s received from many sources.24

Q Okay.  Can you tell me what sources it’s received from?25
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A The family, the resident, the medical record, assessments,1

the MDS, many sources.2

Q Okay.  So, independent of the initial admission, the3

interdisciplinary team receives other information, as well,4

isn’t that correct?5

A Correct.6

Q And so the initial admission is only a small segment of7

the information that the interdisciplinary team receives, isn’t8

that correct?9

A It’s one piece of information.10

Q Okay.11

A Correct.12

Q And then the interdisciplinary team, based on all of the13

information that they receive -- the medical record,14

information from the hospital, information from the family, the15

admissions, they then put together the care plan, isn’t that16

correct?17

A Correct.18

THE COURT:  What does MDS stand for?19

THE WITNESS:  Minimum data set.20

THE COURT:  Thank you.  Who makes that up?21

THE WITNESS:  CMS, the Federal Government.  Oh, who22

completes the MDS?  Members of the interdisciplinary team.23

BY MR. SANTIAGO:24

Q And the MDS coordinator in this case was a supervisor,25
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wasn’t she?1

A I don’t know anything about the --2

Q Okay.3

A -- MDS coordinator.4

Q And what information’s on the MDS, if you could tell us?5

A There’s a myriad of information.6

THE COURT:  But it’s made up by this very team.7

THE WITNESS:  Well, it’s a standardized set of8

questions that have to be answered by various members of the9

interdisciplinary team.  It addresses --10

THE COURT:  Okay.  So, it’s not a source of11

information, it’s a place where information is compiled.12

THE WITNESS:  Correct.  Correct.13

THE COURT:  Thank you. 14

BY MR. SANTIAGO:15

Q And isn’t it correct that pain management is assessed on16

an ongoing basis by all the shifts?17

A Yes.18

Q Now isn’t it also correct that a nursing staff’s19

familiarity with the patient impacts the staff’s ability to20

evaluate pain and then change pain levels.  They’re -- they’re21

-- you know, today was a one, and tomorrow may be higher, isn’t22

that correct?23

A Well --24

THE COURT:  Could you rephrase, please?25
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MR. SANTIAGO:  Okay.1

BY MR. SANTIAGO:2

Q Isn’t it correct that the nursing staff’s familiarity with3

a particular patient impacts the staff’s ability to evaluate4

pain and change the pain level?5

A Well, I would say it would be their skill in assessing6

that would impact their ability.7

Q Okay.  But isn’t it correct that a staffer who knows a8

patient and looks at a patient day in and day out, that they9

could judge and ask a patient, if the patient is -- is -- has10

all the wits, for their level of pain, “How do you feel today?” 11

as opposed to, “Yes,” isn’t that correct?12

A Well, yes.13

Q And on a --14

THE COURT:  You’re asking do the nurses on the15

regular shifts make pain --16

MR. SANTIAGO:  Yeah, and I’m going to ask --17

THE COURT:  -- make pain observations --18

MR. SANTIAGO:  Yes.19

THE COURT:  -- is that what you’re asking?20

Do you understand the question?21

THE WITNESS:  Yes.22

THE COURT:  And they do?23

THE WITNESS:  Yes.24

BY MR. SANTIAGO: 25
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Q So, a nurse making pain observation every single day would1

notice if a patient -- or should notice if a patient level of2

pain is higher or lower?3

A Yes.4

Q Okay.  And isn’t it also correct that Ms. Jacques only5

admitted this patient, and that she didn’t have any further6

assignments with this particular patient?7

A I -- I don’t know that.  I know she was assigned the8

admission, and she was assigned to do that -- a pain9

assessment.10

Q Okay.  Do you -- did you have any -- in your evaluation,11

did you have any evidence that was placed in front of you that12

she had further assignments with this particular patient?13

A I don’t recall.14

Q You don’t recall, or you didn’t have any?15

A I don’t recall.16

Q So, you don’t know whether or not Ms. Jacques had any17

further assignments with this particular patient, don’t -- do18

you?19

A No, I don’t.20

Q Okay.  And isn’t it -- is it correct that a care plan can21

be updated based on the daily pain of a particular patient?22

A Yes.23

Q So, if a patient complains about pain, the24

interdisciplinary team gets back together, and discusses25
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changing the care plan, isn’t that correct?1

A Yes.  But it’s my understanding in this instance there was2

no care plan for pain.3

Q I --4

A That’s what the deficiency was.5

Q I didn’t --6

MR. SANTIAGO:  Your Honor, I didn’t ask.  There7

wasn’t a question in front of her.  I would move to strike.8

THE COURT:  Counsel, I will allow that testimony to9

stand because it completes her answer.10

BY MR. SANTIAGO:11

Q Now the lack of -- it was the responsibility of the12

interdisciplinary team to have a full and complete care plan,13

isn’t that correct?14

A Correct.15

Q Okay.  Now the -- if I can -- if we can just take a look16

at, I believe, the report, the 2009 report is marked --17

MR. SANTIAGO:  It’s not -- is it in evidence?  I’m18

sorry.19

MS. ALITO:  The expert report?20

MR. SANTIAGO:  No, no.  The --21

THE COURT:  State survey.22

MR. SANTIAGO:  The State survey.23

THE COURT:  Issued January, 2010.24

MR. SANTIAGO:  I may have just put the 2010 -- if25
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not, I can put it in evidence.  I think I put in the 20101

instead of -- I’ll mark this as D-21 (sic).2

THE COURT:  And what is it?3

MR. SANTIAGO:  It’s the 2009 State survey.4

THE COURT:  Does it have a date on it?5

MR. SANTIAGO:  Yes, it’s December 10th, 2009.6

THE COURT:  And that’s the one you’ve been referring7

to as issued in January, 2010.8

MR. SANTIAGO:  Yeah.  Yes.9

THE COURT:  But it’s dated December --10

MR. SANTIAGO:  10th, 2009.11

THE COURT:  Okay.  You’re offering that in evidence. 12

Any objection, Ms. Alito?  13

MS. ALITO:  No, Judge.  I’m just reviewing the14

completeness of the document that was just handed to me.15

THE COURT:  When you’re ready, let me know.16

(Pause)17

MS. ALITO:  No objection, Judge.18

THE COURT:  Thank you.  D-21 (sic) in evidence.  I19

need a copy, too.20

MR. SANTIAGO:  Yes.21

THE COURT:  Are you going to direct Ms. Bell to a22

particular portion of it?23

MR. SANTIAGO:  Yes.24

(Pause)25
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THE COURT:  So, it consists of a letter, which is the1

first four pages.  And then it has an attachment for the2

remainder of the pages, which is columns of information filled3

out.  Is that right, Ms. Bell?4

THE WITNESS:  Yes.5

THE COURT:  Okay.  You can go ahead, Mr. Santiago.6

MR. SANTIAGO:  Yes. 7

BY MR. SANTIAGO:8

Q If you can look at Bates 5306, it’s the bottom numbers.9

A Yes.10

Q Okay.  This patient was admitted on 11/4 with a diagnosis11

of rectal cancer for which she was receiving --12

A I don’t --13

Q -- radiation treatment.14

A I don’t see a date.  It says “Resident 7 was admitted to15

the facility.”  That’s what I have.16

MR. SANTIAGO:  If I can just approach?17

THE WITNESS:  Oh, down at the other tag.  Okay, I see18

it at the bottom of the page.19

BY MR. SANTIAGO: 20

Q Do you see that?21

A Yes.  I thought you were talking about the care planning22

deficiency.23

Q Now she was --24

THE COURT:  It’s two different entries.  Are you able25
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to suggest to the witness that both entries refer to the same1

admission date into the center?2

MR. SANTIAGO:  Yes.3

THE COURT:  Okay.  Can you take that as a given, that4

this Patient Number 7 was admitted on November 4, 2009?5

THE WITNESS:  Yes.6

THE COURT:  Okay.  So, then we’re going to go back up7

and look at the first entry that talks to -- talks about the8

pain assessment.9

Take a moment to read it, and then there will be a10

question.11

MR. SANTIAGO:  Okay.12

BY MR. SANTIAGO:13

Q Now if you take a look at the next page, 5307, at the14

bottom of that --15

A Yes.16

Q -- it says:17

“Surveyor reviewed the resident’s medical record and18

found that when the resident was admitted, the facility19

failed to perform a complete pain assessment. 20

Consequently the interdisciplinary team did not develop a21

care plan, and pain was not included on her list of22

problems, despite the fact that one of her admitting23

diagnoses was pain.”24

Do you see that?25
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A Yes.1

Q And, in fact, it says:2

“The initial DOS assessment identified her as having3

moderate pain daily.”4

A Yes, I see that.5

Q Now both the --6

THE COURT:  Counsel, I’m sorry.  I’m going to take a7

moment to make a note here, and then I’ll tell you when I’m8

ready.9

MR. SANTIAGO:  Okay.10

(Pause)11

THE COURT:  Okay.  This -- you’ve read it into the12

record, this particular sentence.13

MR. SANTIAGO:  Yes.14

MS. ALITO:  Objection; in reading this entry, Mr.15

Santiago left out a couple of words.  The sentence that begins,16

“Consequently.”  In complete, it’s:17

“Consequently the interdisciplinary team did not18

develop a care plan for pain, and pain was not included on19

her list of problems.”20

THE COURT:  I thought he had read that.21

MS. ALITO:  He left out the words “for pain.”22

THE COURT:  Just a second.23

(Pause)24

THE COURT:  Okay.  Ms. Bell, would you just do me a25
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favor and read what you see as that entire paragraph to which1

counsel are both referring?  Just read it out loud into the2

record.3

THE WITNESS:  The paragraph for F309 at the bottom of4

Page 5307?5

THE COURT:  Yes.6

THE WITNESS:  “The surveyor reviewed the resident’s7

medical record and found that when the resident was admitted,8

the facility failed to perform a complete pain assessment. 9

Consequently the interdisciplinary team did not develop a care10

plan for pain, and pain was not included on her list of11

problems, despite the fact that one of her admitting diagnoses12

was pain.  The initial MDS,” minimum data set, “assessment13

identified her as having moderate pain daily.”14

THE COURT:  Okay.  That -- stop there.  What is your15

question based upon that paragraph, Counsel?16

BY MR. SANTIAGO:17

Q My question is isn’t it correct, based on your earlier18

testimony, that part of the information that the19

interdisciplinary team is given is both the MDS and that it’s20

the interdisciplinary team that develops the care plan, isn’t21

that correct?22

A That’s correct.23

Q Okay.24

THE COURT:  Just a second.  Counsel, I’m sorry but I25
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didn’t understand that question.1

MR. SANTIAGO:  Okay.  I will --2

THE COURT:  What I have gotten so far from this3

testimony is that the MDS, minimum data set, is a form, a blank4

form containing no data.  That the interdisciplinary team is5

required to fill out, gathering data from sources that come in6

with the patient.7

If I’m wrong, then I’m not understanding the8

testimony yet.9

MR. SANTIAGO:  Okay.10

BY MR. SANTIAGO:11

Q Now --12

THE WITNESS:  You’re correct.13

THE COURT:  Just a second.  The witness is not to14

answer me.15

THE WITNESS:  Oh.16

THE COURT:  It is to answer your questions.  So, the17

form of your question was evidently wrong, and you could start18

over.  I don’t mean any aspersion, I just mean you don’t get19

information from the minimum data set at the beginning of the20

interdisciplinary team.21

MR. SANTIAGO:  If I --22

THE COURT:  You record it in that form, I guess.23

MR. SANTIAGO:  Yes.  Your Honor, if I can just read.24

BY MR. SANTIAGO:25
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Q It says, “The initial” -- you’re correct.  It says -- if1

you read, Ms. Bell, it says:2

“The initial MDS assessment identified her as having3

moderate pain daily.”4

Isn’t that correct?5

A That’s correct.6

Q And that means that they must -- the interdisciplinary7

team must have gathered some information to at least have8

identified her as having moderate pain daily, isn’t that9

correct?10

A That’s correct.11

Q Okay.  So, the interdisciplinary team had some information12

on which it had an obligation to create a care plan, isn’t that13

correct?14

A That’s correct.15

Q Okay.  Including pain, isn’t that correct?16

A Correct -- well, there’s no allegation that they didn’t17

have a care plan, only that they didn’t have a care plan for18

pain.19

Q Yes, including pain I mean.20

A Including pain, yes.21

Q Okay, thank you.  22

THE COURT:  So, is your question --23

BY MR. SANTIAGO:24

Q My question is based on what the surveyor reported, the25
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interdisciplinary team did have information from the MDS,1

information that identified that this patient had pain, isn’t2

that correct?3

A But they had lacking assessment, that’s all I said.4

Q I --5

A That was --6

Q I’m just asking you whether or not they had information7

about pain --8

A Yes.9

Q -- that they could have created a care plan, and had a10

responsibility to create a care plan --11

A That’s correct.12

Q -- for pain.  Okay.  13

THE COURT:  Have you finished that line, Counsel?14

MR. SANTIAGO:  Yes.15

THE COURT:  Give me a second.16

(Pause)17

THE COURT:  Ms. Bell, this topic has been discussed18

at some length, right here this morning.  This cross-19

examination has elicited from you that the interdisciplinary20

team should have created a care plan for pain --21

THE WITNESS:  Correct.22

THE COURT:  -- is that right?23

THE WITNESS:  Correct.24

THE COURT:  And the interdisciplinary team should25
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have created a care plan for pain why?1

THE WITNESS:  To have interventions in place to2

manage the -- um --3

THE COURT:  Let me --4

THE WITNESS:  That’s not --5

THE COURT:  -- rephrase my question.6

THE WITNESS:  Okay.7

THE COURT:  What was the basis for the obligation of8

the interdisciplinary team to create a care plan for pain?9

THE WITNESS:  Well, there’s a regulation that says10

that you have to have a care plan in place that addresses all11

of the needs of the resident.12

THE COURT:  And one of the needs of this resident was13

for care -- for pain management, right?14

THE WITNESS:  Correct.15

THE COURT:  And how did the interdisciplinary team16

know that based on what you read here?17

THE WITNESS:  Well, what was missing was the initial18

pain assessment. But there was indication on the MDS that she19

had pain.  20

THE WITNESS:  If -- --21

THE COURT:  Because there was indication --22

THE WITNESS:  If I could clarify -- if I could23

clarify the difference between --24

THE COURT:  You will get that chance.25
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THE WITNESS:  Okay.1

THE COURT:  Just a minute, please.  So, based upon2

the notation that the MDS carries, that the patient has3

moderate pain daily --4

THE WITNESS:  Correct.5

THE COURT:  -- that’s enough to put an obligation on6

the interdisciplinary team to create a care plan for pain.7

THE WITNESS:  Well, it’s enough for them to look8

further.  9

THE COURT:  Okay.10

THE WITNESS:  That’s why --11

THE COURT:  Enough to look further.  So, how did the12

admitting documentation affect the quality or lack thereof of13

that initial care plan?14

THE WITNESS:  Well, because the admitting pain15

assessment would be more comprehensive than what’s on the MDS. 16

The MDS has little boxes that get filled in, like “moderate17

pain daily,” it’s a checkoff.18

The admission pain assessment would be more19

comprehensive as to the intensity, the time, where the resident20

has pain.  So, it would help develop a more comprehensive care21

plan because your interventions would be geared toward that22

assessment.23

THE COURT:  To “where’s the pain” and “how severe,”24

that sort of thing?25
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THE WITNESS:  Yes.1

THE COURT:  Are you saying that the State is citing2

the interdisciplinary team for a failure, but it’s also citing3

the initial admitting assessment as being a failure.4

THE WITNESS:  Well, what’s written here is what --5

where the deficiency is.  By regulation, that’s why it says in6

the practice statement here, it says, “The facility failed,”7

because it’s the facility that has the contract with the8

Federal Government.9

So, when a deficiency is cited, it doesn’t enumerate10

one individual, it’s the responsibility of the facility, and11

then it’s the facility’s responsibility to find out what caused12

that deficiency to happen.13

THE COURT:  Okay.  So, let’s back to Page 5306.  14

THE WITNESS:  Okay.15

THE COURT:  First full paragraph, second sentence.16

THE WITNESS:  Okay.17

THE COURT:  It says two things, right?18

THE WITNESS:  Um-hum.19

THE COURT:  “The resident’s initial pain assessment20

was incomplete.”  Page 5306, are you there?21

THE WITNESS:  Yeah, 5306.  Oh, okay.22

THE COURT:  First full paragraph.23

THE WITNESS:  Uh-hum. 24

THE COURT:  Second paragraph.25
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THE WITNESS:  Um-hum.1

THE COURT:  Right?2

THE WITNESS:  Um-hum.3

THE COURT:  That sentence is -- it’s a compound4

sentence, it has an “and” --5

THE WITNESS:  Right.6

THE COURT:  -- in the middle of it.7

THE WITNESS:  Correct.8

THE COURT:  It says, “The residential’s initial pain9

assessment was incomplete and the interdisciplinary team failed10

to develop a care plan for the resident’s pain needs.”11

THE WITNESS:  Correct.12

THE COURT:  Okay.  Right, Mr. Santiago, that’s --13

MR. SANTIAGO:  Yes.14

THE COURT:  I’ve read it accurately.15

BY MR. SANTIAGO:16

Q And isn’t it correct that the interdisciplinary team has17

an ongoing obligation to change the care plan if there’s any18

changes to the pain of a patient in this particular instance of19

pain, is that correct?20

A Always there is a responsibility to update the care plan.21

Q And, in fact, if you go to 5-3-0 -- at Bates number 5308.22

A Okay.23

Q In the middle of that paragraph, it says -- it starts24

with --25
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A Are you talking about the first paragraph?1

Q The second paragraph.2

A Okay.  3

Q It says, “The surveyor discussed a resident’s complaint4

with the unit manager,” do you see that?5

A Yes.6

Q And isn’t it correct that the unit manager told the7

surveyor that she knew about the patient’s pain, and was aware8

about it, and that the patient was receiving an ointment, isn’t9

that correct?10

A Correct.11

Q And so the unit manager who’s the supervisor in charge of12

the nursing unit below the director of nursing, or the13

assistant director of nursing, if there is one, was aware of14

this particular patient’s pain, isn’t that correct?15

A Correct.16

Q And she did not make the interdisciplinary team aware of17

the pain, or didn’t make her -- make the interdisciplinary team18

aware of continuing pain, isn’t that correct, despite the fact19

that she knew about it?20

A I don’t know what she did.21

Q Okay.  Clear --22

THE COURT:  Would you just -- Counsel, since you’re23

at it, would you please read verbatim into the record the24

notation on 11/25/09?25
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MR. SANTIAGO:  There’s two 11/25/09s.  I’m not quite1

sure -- the third -- the second and the third --2

THE COURT:  The first one --3

MR. SANTIAGO:  Okay.4

THE COURT:  -- at 10:15 A.M.5

MR. SANTIAGO:  Okay.  It says:6

“On 11/25/09 at 10:15 A.M., the wound nurse told the7

surveyor that the resident received medication applied to8

her rectum at night for wound healing.  The unit manager9

was asked for the resident’s latest pain assessment sheet,10

and she only provided the incomplete assessment that had11

been started on admission.12

“The surveyor discussed the resident’s complaints13

with the unit manager, and she stated that she was aware14

of the resident’s rectal pain, and the resident received15

ointment applied to her rectum for pain.  When she was16

shown the blank MAR, she stated, ‘I don’t know why they17

haven’t signed for it.’”18

THE COURT:  The MAR would be a record of --19

THE WITNESS:  It stands for medication administration20

record.21

THE COURT:  Of medication, um-hum.22

MR. SANTIAGO:  Yes.23

THE COURT:  Okay.  Then you can ask a question about24

this.25



Bell - Cross 40

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

BY MR. SANTIAGO:1

Q Now, Ms. Bell, isn’t it correct that the wound nurse would2

be the nurse that would come in to check whether or not wounds3

are being taken care of, and that ointments are being applied4

to patients, isn’t that correct?5

A Usually --6

Q Part of --7

A -- the wound nurse comes in to assess the wound.8

Q Okay.  And the wound nurse was aware that this particular9

patient was receiving medication, isn’t that correct?10

A Yes.11

Q And isn’t it also correct that -- for pain, I’m sorry.12

A For wound healing, it says in this report.13

Q Okay.  Rectum healing --14

A Um-hum.15

Q -- isn’t that correct?  Could it be?16

A To her rectum at night for wound healing.17

Q Yes.  Now if you look up to the very -- the -- the18

paragraph above that, do you see the ointment that was being19

applied?20

A Yes.21

Q Okay.  Can you tell us what that is?22

A Lidocaine ointment.23

Q And what is Lidocaine ointment?24

A Lidocaine is like a numbing agent.25



Bell - Cross 41

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q Okay.  For pain?1

A It alleviates pain, yes.2

Q Okay, thank you.  And so that’s what she was -- that’s3

what was being applied for wound healing, isn’t that correct?4

A Correct.5

Q And pain.6

A Correct.7

Q Okay.  And so she -- if I follow this correctly, no nurses8

have done a pain assessment on this patient for about 21 days,9

isn’t that correct?10

A Well, according to the report, the only one provided to11

the survey team was the incomplete admission assessment.12

Q Exactly.  But every shift was supposed to do pain13

assessment, isn’t that correct?14

A Generally that’s the practice.15

Q Okay.  And isn’t it correct that the unit manager16

answered, “I don’t know why they haven’t signed for it,”17

meaning the medication administration record, isn’t that18

correct?19

A Yes.20

(Pause)21

THE WITNESS:  Can I clarify something, though?  I22

know I’m not supposed to clarify, but --23

THE COURT:  You’re allowed to clarify if it will24

complete your answer, ma’am.25
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THE WITNESS:  Well, because right now we’re talking1

about F309, which is not the care planning tag.2

MR. SANTIAGO:  I understand.3

THE WITNESS:  Okay.4

BY MR. SANTIAGO:  5

Q But there were two -- there were two G tags, is that6

correct?7

A That’s correct.8

Q That went to the same resident.9

A That’s correct.10

Q Okay, thank you.  And this is one of them, isn’t that11

correct?12

A F309 is one of them.13

Q Okay, thank you.14

THE COURT:  That’s code that goes right over the head15

of your judicial officer.16

THE WITNESS:  That’s just the name for the17

regulation.  That’s like the short --18

THE COURT:  There were two G tags and a F tag?19

THE WITNESS:  Oh, I’m sorry.  F is like shortcut for20

the Federal Code of Regulations, F309. 21

G is the scope and severity, which means that it22

caused actual harm to the resident.23

BY MR. SANTIAGO:24

Q Ms. Bell, I just want to clear something up.  If I -- are25
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you saying that the F tag -- isn’t the F tag, if I am correct,1

it’s not federal regulation, but it’s part of the State2

operating manual, isn’t that correct?3

A It --4

Q It’s an appendix, isn’t it?5

A Correct.6

Q So, the appendix is actually a guidance for surveyors for7

long-term facilities, isn’t that correct?8

A No.  When they’re citing the tag numbers, they’re citing9

based on the Code of Federal Regulations.10

Q I understand that.  But the F tags themselves are not part11

of the Federal Regulations, are they?12

A Yes, they are.13

Q Okay.  Let me show you something.  And I’m just going to14

show you this.  15

(Pause)16

MS. ALITO:  All right.  Counsel is going to be17

showing the witness an exhibit.  I need a moment to retrieve a18

copy of the exhibit from ALJ.19

THE COURT:  Counsel, I’m going to suggest we take20

just a ten-minute recess.21

MR. SANTIAGO:  Okay.22

THE COURT:  And if there’s anything that counsel can23

do between yourselves to clear up this area so we move along,24

that would be helpful. 25
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Ten minutes.1

(Recess 9:57 A.M./Reconvene 10:12 A.M.)2

THE COURT:  Thank you.  Are we ready to continue?3

MR. SANTIAGO:  Yes, Your Honor.  If I can just4

approach the witness?5

THE COURT:  Sure.6

BY MR. SANTIAGO:7

Q Ms. Bell, I’m giving you something which is called8

Guidance to Surveyor, can you tell us -- can you tell us what9

that is?10

A It says Guidance to Surveyor, Section 5.  I have not seen11

anything in this format before.12

Q Okay.  If you’d go to the third page.  Okay.  Can you see13

where it says Appendix PP?14

A Yes.15

Q Isn’t that -- that’s the appendix for the F tags -- for16

what you’ve terms as the F tags, isn’t that correct?17

A Appendix PP is the set of rules and regulations that the18

surveyors use when they go out.  It’s not in this format.19

Q But those -- if you look at it, do you see that there’s --20

there are F tags, and there are numbers, do you recognize21

those?22

A I do, and they link up with the Code of Federal23

Regulations.24

Q Okay.  Thank you.  So --25
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THE COURT:  And a G violation is not called a G tag.1

THE WITNESS:  Correct.2

THE COURT:  It’s called a G violation.3

THE WITNESS:  It’s called an F tag at scope and4

severity G.5

THE COURT:  Okay.  And a G level of scope and6

severity.7

THE WITNESS:  Indicates actual harm.8

BY MR. SANTIAGO:9

Q And these F tags, as we’ve been calling them, are actually10

proposed violation codes that are -- that serve as a guidance11

to state surveyors for long-term care facilities, correct?12

A No, they’re part of the regulation.13

Q And the -- do the regulations refer to F tags?14

A The F tags refer to the Code of Federal Regulations.  Like15

-- if I could show you in the report the way it’s set up in the16

report.17

Q I’m asking you whether or not the F tags are part -- are a18

part of the regulations?19

A It’s my understanding that, yes, they’re part of the20

regulation.21

Q And they appear --22

THE COURT:  What regulation, State regulation?23

Q And they --24

THE WITNESS:  The Code of Federal Regulation.25
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THE COURT:  Counsel, when I interrupt, you must stop.1

MR. SANTIAGO:  I’m sorry.2

THE COURT:  Are F tags part of the regulation -- part3

of the State Code of Regulation?4

MR. SANTIAGO:  No, it’s the Federal Code of5

Regulation, 4 -- I believe it’s 483.5.6

BY MR. SANTIAGO:7

Q Isn’t that correct?8

A (No verbal response)9

Q Starting at 483.5.10

A Correct.11

Q Okay.  Now the deficiencies -- there were six deficiencies12

in that 2009 survey, isn’t that correct?13

THE COURT:  Counsel, have we finished the line of14

questioning concerning Patient Number 7?15

MR. SANTIAGO:  I have two more questions, and that’s16

it.17

THE COURT:  Okay.  I’m just trying to follow the --18

MR. SANTIAGO:  Okay.19

THE COURT:  -- cross.20

MR. SANTIAGO:  Yeah, there are two more questions,21

Your Honor.22

THE COURT:  Um-hum.23

BY MR. SANTIAGO:24

Q There were six deficiencies in the 2009 survey, isn’t that25
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correct?1

A I’m just counting now; I think so.2

Q It’s in your report on Page --3

A Yes.4

Q -- Page 7.5

A Okay, yes.6

Q Okay.  Of the six, five of those deficiencies didn’t7

involve initial assessment, isn’t that correct?8

A Pardon?9

Q Of the six deficiencies --10

A Okay.11

Q -- five of those deficiencies had nothing to do with12

initial assessment, isn’t that correct?13

A I’d have to --14

Q Can you --15

A I’d have to glance at the report, but I don’t think so.16

Q Okay, thank you.  You don’t think -- what do you mean by17

you don’t think so?  You don’t think I’m correct, or you don’t18

think -- are you --19

A I don’t think they had to do with assessments.20

Q Okay.21

A They were other tags.22

Q Thank you.  23

MS. ALITO:  I object to this question because it’s --24

the -- counsel is intentionally attempting to mislead the25
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witness.1

THE COURT:  Counsel, that was just a straightforward2

question.  Five had nothing to do with initial assessment.  Do3

five mention initial assessment?4

THE WITNESS:  Actually I think four didn’t have5

anything to do because 309 goes back to -- 279 and 309 talk6

about assessment and care planning.7

BY MR. SANTIAGO:8

Q But 309, if I am correct, has to do with pain, isn’t that9

correct?10

A Yes, it’s a -- it’s a --11

Q Is an entirely different --12

A Care planning and quality of care always go hand-in-hand.13

Q Okay.  Now on Page 14 of your report, in Paragraph 2 on14

Page 14, you talk about these -- you talked about these15

deficiencies.  At least in four of these instances, these16

deficiencies had nothing to do with pain assessment.17

So, isn’t it also correct that none of these -- the18

other four deficiencies had anything to do with Jillian Jacques19

or Shannon Napolitano?20

A I don’t know.21

Q The -- the discipline that she received -- Jillian Jacques22

-- on 12/9 had to do with pain assessment, initial -- on23

initial admission, isn’t that correct?24

A Correct.25
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Q The other deficiencies in the 2009 survey, which did not1

address assessment, obviously could not be attributed to2

Jillian Jacques, could they?3

A I don’t know because I don’t know what those tags were.  I4

didn’t address them per se with Jillian Jacques.  I just know5

that she didn’t do the initial pain assessment. 6

Q Okay.  And that’s the only thing she was written up for.7

A No, I believe she was written up for other issues, but --8

Q I’m talking about in the 12/9/09 warning that she9

received.10

A I think it was December 2nd she received a warning.11

Q December 2nd?12

A Correct.13

Q Okay.   That -- that -- that discipline had nothing to do14

-- it only had to do with the assessment, nothing else, isn’t15

that correct?16

A Correct.17

Q Okay.  So, the other F tags in the 2009 survey which did18

not address pain assessment had nothing to do with Jillian19

Jacques.20

A I don’t know that.21

Q Okay.22

MS. ALITO:  And I object to the vagueness of the23

question.  We don’t know which other tags we’re referring to.24

MR. SANTIAGO:  We’re referring to the four that she25
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said were -- had nothing to do with the initial assessment.1

BY MR. SANTIAGO:2

Q Now Jillian Jacques received a warning on 9/28 for -- for3

incidences that occurred on 9/24 and 9/25.4

A Correct.5

THE COURT:  Counsel, what page are you referring to?6

MR. SANTIAGO:  Exhibit D-9 is the exhibit, Your7

Honor.8

THE COURT:  It’s not then in Ms. Bell’s report, D-7.9

MR. SANTIAGO:  No, no, I moved -- I’ve moved on from10

Ms. -- it’s not in Ms. Bell’s report.  I’ve moved on from the G11

tags onto Ms. Jacques’s 9/28 warning, Your Honor.12

THE COURT:  Not involving the pain assessment of13

Patient Number 7.14

MR. SANTIAGO:  Not involving pain assessment.15

THE COURT:  Okay.  Now I’m going to ask my question16

about Patient Number 7.17

Ms. Bell, very briefly, if you would please line up18

your report, D-7, Page 6, beginning at the end of the second19

line.20

THE WITNESS:  Okay.21

THE COURT:  Okay?22

THE WITNESS:  Where it says Jacques failed?23

THE COURT:  Yes, um-hum.24

THE WITNESS:  Okay.25
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THE COURT:  Okay.  Just keep that in sight for a1

moment, please, okay?2

THE WITNESS:  Um-hum.3

THE COURT:  And then go to this actual survey report4

dated December 10, 2009 --5

THE WITNESS:  Okay.6

THE COURT:  -- that we’ve marked in evidence as D-7

21 (sic).  You’ve covered this already with Mr. Santiago, but I8

just wanted to ask it perhaps a different way.  Pages 53069

through 5308 --10

THE WITNESS:  Okay.11

THE COURT:  Actually, Patient 7 is discussed all the12

way from Page 5306 through the top of --13

MR. SANTIAGO:  Your Honor, if I can just interrupt.14

THE COURT:  -- 5310.15

MR. SANTIAGO:  If I -- it actually starts at 5305.16

THE COURT:  Okay.17

MR. SANTIAGO:  If I just -- it talks about the18

comprehensive care plan.19

THE COURT:  Fine.  Yes.  Okay?20

THE WITNESS:  Um-hum.21

THE COURT:  Thank you, Mr. Santiago.  5305 through22

5310.23

THE WITNESS:  Correct.24

THE COURT:  And it’s quite lengthy.  The resident was25
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admitted on November 4, 2009.1

THE WITNESS:  Yes.2

THE COURT:  And the surveyor reports interaction with3

this patient on November 24 and November 25, 2009.4

THE WITNESS:  Yes.5

THE COURT:  And also November 30, the surveyor makes6

another notation interacting with the --7

THE WITNESS:  Yes.8

THE COURT:  And then again on 12/1/09.9

THE WITNESS:  Um-hum, that’s correct.10

THE COURT:  Right.  Let’s look at the sentence that11

we talked about before.  On Page 5306 --12

THE WITNESS:  Okay.13

THE COURT:  -- first full paragraph.14

THE WITNESS:  Yes.  Do you want me to read that?15

THE COURT:  I’ll read it into the record.16

THE WITNESS:  Okay.17

THE COURT:  It says:18

“Resident Number 7 was admitted to the facility with19

a diagnosis of rectal cancer for which the resident20

experienced excruciating pain.  The resident’s initial21

pain assessment was incomplete and the interdisciplinary22

team failed to develop a care plan for the resident’s pain23

needs.”24

THE WITNESS:  Correct.25
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THE COURT:  Right?  Now going back over to your1

report on Page 6, you say, and here I quote:2

“Ms. Jacques failed on December 2nd, 2009 to assess3

the pain level of a newly admitted resident with rectal4

cancer.  This failure led to the lack of development of a5

care plan for pain.”6

THE WITNESS:  Correct.7

THE COURT:  -- “which led to a deficiency on the8

State survey report.”9

THE WITNESS:  Correct.10

THE COURT:  Right?  Would you explain, once again --11

I know you’ve done it before -- but please explain how you12

opine that the failure to assess the pain level by the13

admitting Ms. Jacques nurse led to lack of development of a14

care plan for pain, which is something done by the15

interdisciplinary team.16

THE WITNESS:  Because that -- that was one piece of17

information that was missing that should have been there that18

would have contributed to a comprehensive assessment of the19

resident’s pain.  So, it was one factor in this deficiency.20

THE COURT:  Okay.  You can go on, Counsel.21

MR. SANTIAGO:  Thank you. 22

MS. ALITO:  Your Honor, related to that, the23

statement is made on the following page of Exhibit P-21.24

THE COURT:  Counsel, if you want to follow-up on25
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redirect, that would be fine.1

MS. ALITO:  I will.2

THE COURT:  Just a moment, please.  I’ll be right3

with you, Counsel.4

MR. SANTIAGO:  Yes, Your Honor.5

THE WITNESS:  And what was the exhibit?  Because I6

don’t think I have it that that you’re -- did you say D-9?7

(Pause)8

THE COURT:  Okay.  Go ahead, Mr. Santiago.  Thank9

you.10

BY MR. SANTIAGO:11

Q Isn’t it correct that she received discipline for both --12

she received discipline on 9/28.  However, it was for incidents13

on 9/24 and 9/25, isn’t that correct?14

A You’re talking about Jillian Jacques?15

Q Yes.16

A I -- I --17

THE COURT:  What are those dates, Counsel?  She got18

disciplined on what date?19

MR. SANTIAGO:  9/28 was the -- the date of the20

warning.21

However, it --22

THE COURT:  9/28.  Are we in -- which year now?23

MR. SANTIAGO:  2010.24

THE COURT:  ‘10.25
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MR. SANTIAGO:  Yes.1

THE COURT:  Okay.2

MR. SANTIAGO:  But it referenced two incidences:  One3

on 9/24 and 9/25 of 2010.4

THE COURT:  Okay, thank you.5

THE WITNESS:  I don’t have that exhibit in front of6

me, but I recall that she was disciplined for two incidences.7

MR. SANTIAGO:  I’ll show you.  I’ll give you my copy.8

THE COURT:  What’s the number of it?9

MR. SANTIAGO:  It’s D-9.10

(Pause)11

THE COURT:  Just a minute, please, Counsel.   I need12

to see you about our exhibits at the side, just for a moment,13

please.  Would you bring that one, Mr. Santiago?14

(Sidebar conference commences at 10:30 A.M./Concludes15

10:35 A.M., transcribed under separate cover)16

BY MR. SANTIAGO:17

Q Ms. Bell, showing you what’s been marked D-9, do you see18

that?19

A Yes.20

Q Do you see that it’s for instances on 9/24 and 9/25?21

A Yes.22

Q When you wrote your report, did you know that Jillian23

Jacques did not work on 9/25?24

A No.25
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Q Did you know -- did you know that, in fact, she told Ms.1

Inez Konjoh that she had not worked on 9/25 and shouldn’t have2

been disciplined for events at 9/25 that happened on 9/25 when3

she wasn’t at work?4

A I don’t believe so.5

Q Okay.  Do you know that Ms. Konjoh crossed out portions of6

this discipline that referred to 9/25 after the fact?7

A I only have this copy, and I don’t see anything crossed8

out.9

Q In fact --10

THE COURT:  You were not aware that, according to Ms.11

Jacques, she didn’t work on 9/25?12

THE WITNESS:  I don’t recall reading that anywhere.13

BY MR. SANTIAGO:14

Q And you don’t recall the testimony of Ms. Konjoh that she15

scratched out portions of that discipline, is that correct?16

A I don’t recall that, no.17

THE COURT:  Talking about the administrative hearing,18

or some other testimony?19

MR. SANTIAGO:  Yes, the administrative -- 20

BY MR. SANTIAGO:21

Q If I can just read -- did -- did you read Konjoh’s22

testimony?23

A Like I said, I read -- there were hundreds and hundreds of24

pages.  I don’t have recollection of everything that I read.25



Bell - Cross 57

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

MS. ALITO:  Could I have the page reference, please?1

MR. SANTIAGO:  It’s 2254.2

(Pause)3

MS. ALITO:  Okay.  Thanks.4

THE COURT:  What’s that page again?5

MR. SANTIAGO:  I’m going to start with -- it’s 22226

through 25, and then 2254 through 55.7

(Pause)8

THE COURT:  Do you wish to ask a question?9

MR. SANTIAGO:  Yeah, I’m going to read -- I’m going10

to read from -- it says -- I’m going to start back in 2221,11

just to give some reference to this.12

MS. ALITO:  What page?13

MR. SANTIAGO:  2221.14

THE COURT:  And, Mr. Santiago, you also have a15

portion that begins at Page 2254.16

MR. SANTIAGO:  Yes.17

(Pause)18

MS. ALITO:  I’ve got it.  Thank you.19

MR. SANTIAGO:  It says --20

THE COURT:  Okay.  Where are we, Mr. Santiago?  Who’s21

testifying?22

MR. SANTIAGO:  Ms. Inez Konjoh, Line 10.23

“If the witness could be handed Respondent’s24

87.”25
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Question:1

“Q Ms. Konjoh, I’ll like you to compare response 87 with2

general counsel’s 43.3

“A On 87, there is a line through part of the statement4

on the third handwritten note.5

“Q That not on --6

“A It’s not on 43.7

“Q General counsel 43.  So, that’s different from -- 8

“JUDGE DAVIS:  Where do you see that?9

“THE WITNESS:  Right here.10

“JUDGE DAVIS:  Okay.11

“Q So, that makes 87 different than 43?12

“A Yes, it does.13

“Q In other respect, does it appear that they are the14

same?15

“A Yes.16

“Q Can you tell us -- do you know how that line-out or17

scratch-out got there?18

“A Well, at the time that I gave Ms. Jacques the19

discipline after she left my office, she went back to the20

unit and came back to me and said, ‘you know what, I21

actually checked.’ She said she checked something and she22

said that she was not the same person for 9/25.  So, I23

said, ‘Okay.  Let me look into it.’  I looked at all the24

schedule and everything, and noticed that I made the25
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mistake.  And that’s when I said that to her, ‘You’re1

right,’ and put a line through that.2

“Q And you did that in her presence? 3

“A Yes, I did.”4

The question is:5

“Q Did you know?”6

MS. ALITO:  I have an objection before the question. 7

Since this testimony relates to Respondent’s Exhibit 87, I8

think the witness should be able to refer to that in responding9

to the question.10

I would proffer that exhibit, which was Respondent’s11

87 in the ALJ proceeding as Defendant’s Exhibit D-22 here.12

MR. SANTIAGO:  I believe that the testimony of Ms.13

Bell is that she was given -- to develop her report, she was14

given all of the disciplines, and the declarations, and that15

presumably, if you look at what she was given, she was given16

that information.17

The question is simply did she know that Ms. Jacques18

did not work on 9/25 when she wrote the report.19

MS. ALITO:  There’s --20

THE COURT:  I’m going allow this document to come21

into evidence simply so that Ms. Bell can follow the testimony22

you’re asking her to review now.  She’s already testified that23

although she did go through the administrative transcript, she24

does not specifically recall that portion of this testimony. 25
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You already have that answer, so if that’s all you are looking1

for, you have it already.2

MR. SANTIAGO:  Okay.  Except that in her report, Your3

Honor, she puts forth that she did -- she failed to document on4

two days.  Obviously she didn’t -- she couldn’t have failed to5

document two days if Ms. Jacques only worked one of the two6

days.7

THE COURT:  And Ms. Bell has testified that since the8

time she wrote the report, she did make an effort to go through9

the administrative record that she didn’t have in front of her10

when she wrote her report.11

So, if you’re going to question her about the12

material that’s in the administrative record, I’m going to13

allow her to see it.14

MR. SANTIAGO:  Thank you, Your Honor.15

THE COURT:  Thank you, Counsel.  D-22 -- Mr.16

Santiago, would you just inspect it before I allow it into17

evidence, sir?  Do you have a copy, Ms. Alito?18

MS. ALITO:  I have copies for everyone.19

THE COURT:  Give a copy to your adversary so he can20

inspect it before I officially admit it.21

MS. ALITO:  I --22

MR. SANTIAGO:  Your Honor, this is actually part of23

the argument that was at the underlying hearing below or the24

administrative hearing.  If you look at the documents that are25
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attached to this particular -- this particular discipline, you1

will also see that the supporting documentation references2

9/25.3

Obviously if they’re scratching out that Ms. Jacques4

didn’t do any -- or wasn’t there and didn’t work on 9/25,5

therefore, she shouldn’t have been disciplined, the supporting6

documentation as to -- you know, references 9/25 obviously7

shouldn’t be part of this exhibit.8

THE COURT:  Well, that goes to the weight, but not9

the admissibility of the document.  Then you can ask Ms. Bell10

about that, I suppose, too.11

Again, I ask that we please move along.  I’m12

admitting D-22 in evidence as the document referred to in the13

portion of testimony at administrative hearing Page 2221 and14

2222 as Respondent’s Exhibit 87.15

MS. ALITO:  Your Honor, one more thing.  Mr. Santiago16

has premised this whole line of questioning on the statement17

that Ms. Bell stated in her report that Ms. Jacques failed to18

document on two days, including the 25th.  I just don’t see19

that, and so I’d request --20

MR. SANTIAGO:  I -- I --21

MS. ALITO:  -- that he’d just point that out to me.22

MR. SANTIAGO:  Yes.  It says -- it says:23

“On September 20th, 2010,” and actually I believe Ms.24

Bell corrected that and meant September 28th, 2010,25
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“Jacques failed to document a newly admitted resident at1

Somerset Valley Center, and also failed to document on a2

resident who had fallen earlier in the week.”  3

Obviously talking about two different residents, and4

talking about one admission and one a fall.5

MS. ALITO:  There’s no reference to the 25th, and if6

we look, there’s no reference to two days.  And if we look at7

Exhibit D-22, the portion of it related to -- September 248

states:9

“On 9/24, you failed to document on Patient R.G.10

after admission” -- and then D/2, which I don’t understand11

-- and “status post fall D/2.”12

So --13

MR. SANTIAGO:  And it says -- if you look further, it14

says:15

“On the same” -- this is what was scratched out, it16

says, on the same patient on 9/25, says, “S.P. admission,17

these were topics that were covered in staffing meeting on18

9/15/10.”19

Ms. --20

THE COURT:  All right.  This has been a lengthy21

colloquy in the well of the Court.  I’m admitting D-22, both22

counsel may inquire about D-22 of Ms. Bell.23

But I would refer to -- if you’d give me a minute --24

something I have noted, and I’ll tell you in a second if I can.25
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(Pause)1

MR. SANTIAGO:  Your Honor --2

THE COURT:  I’ll be right with you.3

(Pause)4

THE COURT:  I don’t think it’s an important point,5

but let me see you at the side just for a second, and then6

we’ll move along.7

(Sidebar conference commences at 10:51 A.M./Concludes8

10:53 A.M., transcribed under separate cover)9

BY MR. SANTIAGO:10

Q Ms. Bell, when you wrote your report, did you know that11

Ms. Jacques didn’t work on 9/25?12

A I don’t believe so.13

Q Okay.  And when you wrote your second report, did you know14

that Ms. Jacques did not work on 9/25?15

A What second report?16

THE COURT:  What second report?17

Q Your supplemental report.18

THE COURT:  What’s the document -- what’s the exhibit19

number?20

MR. SANTIAGO:  I don’t believe it’s come in yet, Your21

Honor.22

THE COURT:  Well, then I would ask that you lay a23

foundation.24

BY MR. SANTIAGO:25
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Q Now do you remember when you testified on direct that Ms.1

Alito placed a board in front of you?2

A Yes.3

Q And your supplemental is actually D-8 --4

MR. SANTIAGO:  I’m sorry.  It did come in, it’s --5

MS. ALITO:  It was not admitted in, I didn’t move it6

into evidence. 7

THE WITNESS:  I don’t have it up here.8

MR. SANTIAGO:  Okay.  I’ll move on.9

BY MR. SANTIAGO:10

Q Do you remember the board that as placed in front of you?11

A Yes.12

Q And do you remember that on the board, it had both -- it13

said written -- and I’ll show you so you can -- this is what14

was given to us.  Do you recognize it?15

A Yes, I recognize it.16

Q Okay.  And on there, if you look at September 28th, 2010,17

do you see that?18

A Um-hum.19

Q It says, “Admission, and on that second day after a fall,”20

is that correct?21

A Um-hum.  Post admission, and on the second day after a22

fall.”23

Q So, that would mean the 24th and the 25th, isn’t that24

correct?25
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A I’m not sure.  1

MS. ALITO:  Objection.2

A Because --3

THE COURT:  Just a second.  There’s an objection.  Is4

there an objection?5

MS. ALITO:  There is an objection to the form of the6

question because counsel knows that -- he’s asking a question7

that he knows is based on the incorrect premise because the8

reference to the second day “post fall” wasn’t on the 25th, and9

it wasn’t scratched out.10

THE WITNESS:  Can I --11

THE COURT:  It’s going to be difficult for Ms. Bell12

to follow all of that.13

THE WITNESS:  If I -- 14

THE COURT:  Mr. --15

THE WITNESS:  I have this exhibit in front of me that16

has two instances on the same day of the 24th.17

MR. SANTIAGO:  Yes.18

THE WITNESS:  And --19

BY MR. SANTIAGO:20

Q Except it said on your -- on the chart, “on the second21

day,” isn’t that correct?22

A I took that to mean the second day of the fall.23

Q Okay.24

A Which is standard of practice.25
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Q Okay.  So, the fall would happen -- you know, you -- to1

chart falls, you have to chart it for three consecutive days,2

isn’t that correct?3

A That’s usual, yes.4

Q Okay.  So, the 24th and the 25th.5

A Well, I don’t know.  I took the 24th to be the second day. 6

I thought the 23rd was the first day.  That was my7

understanding when I looked at the --8

Q What exhibits did you look at that gave you that9

conclusion?10

A Well, because that’s all that it says here.  It says on11

the -- wait a minute.  12

“Status post fall, D/2, you also failed to document13

on patient.”14

So, it doesn’t say “second day” here, it just says15

“status post fall.”16

Q It says -- it says “Status post fall” and “Status17

admission,” is that correct?18

A To document --19

Q It says --20

A -- on patient, “status post admission D/2 and status post21

fall D/2.”  22

Q Exactly.  On the 24th, isn’t that correct? 23

A Correct.24

Q Okay.  So, in fact --25
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MR. SANTIAGO:  If I can approach?1

BY MR. SANTIAGO:2

Q If you look at D-9 and D-22.  D-9 was given to you.3

A Um-hum.  I don’t have D -- D-22, I don’t think.4

MR. SANTIAGO:  She wasn’t given D-22?5

MS. ALITO:  I handed up two copies.  I have another6

copy here.7

(Pause)8

MS. ALITO:  Mr. Santiago, here’s another copy.9

BY MR. SANTIAGO:10

Q Now -- and, in fact, the two days accounted for would be11

the 25th and -- the 24th and the 25th, isn’t that correct if12

you look at both of those things?13

THE COURT:  Counsel, I can’t follow that question.14

MR. SANTIAGO:  Okay.15

THE COURT:  Which document are we looking at?16

BY MR. SANTIAGO:17

Q The two days referenced on D-9 are 9/24 and 9/25, which18

you said you viewed.19

A Pardon me?  The two days --20

Q The two days --21

A See, I -- I guess why I’m confused is you’re talking about22

my report --23

Q Yes.24

A -- where I don’t say anything about two days.  I talk25
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about two instances that I still think is in compliance, even1

with -- I still think what I wrote is correct, even though this2

day is crossed out.3

Q And my question to you is when you were shown the chart --4

on the chart, it says, “On the second day after a fall.”5

A Correct.6

Q Correct.  And --7

THE COURT:  Counsel, what are you -- oh, okay. 8

You’re talking about now Ms. Alito’s --9

MR. SANTIAGO:  Yes.10

THE COURT:  -- summary chart --11

MR. SANTIAGO:  Yes.12

THE COURT:  -- that you’ve referred to as a “board”13

that’s --14

MR. SANTIAGO:  Exactly.15

THE COURT:  -- not in evidence.16

MR. SANTIAGO:  Exactly.17

BY MR. SANTIAGO:18

Q Now you testified using that -- that board, isn’t that19

correct?20

MS. ALITO:  Object to the form of that question.  It21

was a demonstrative aid, it’s not the basis of her report.22

MR. SANTIAGO:  Okay. 23

BY MR. SANTIAGO:24

Q It helped you testify and remember the different warnings.25
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A The dates, yes.1

Q Okay.  And in that, it said a second date, isn’t that2

correct?3

A Yes.4

MS. ALITO:  Objection. 5

Q Okay.  Thank you.6

THE COURT:  I’ll permit it.7

MS. ALITO:  No, objection.  It’s a misstatement of8

what the demonstrative aid stated.  It was referring to on the9

second day after a fall, not a second calendar day as in 24th10

versus 25th.  The chart said on the second day after a fall,11

which is the same thing as both D-9 and D-22 referred to for12

9/24 as status post fall, day two.  Or “s/p fall d/2.”13

THE COURT:  You can cover that on redirect, Counsel.14

MS. ALITO:  Thank you, Judge.15

BY MR. SANTIAGO: 16

Q Now in your -- in your report -- moving on.  In your17

report, you write on December 5th, 2010, “Jacques failed to18

completely document an incident report.”19

A Correct.20

Q Okay.  You really -- you meant 11/1, is that correct?21

A What do you mean I meant 11/1?22

Q Well, when you referred to December 5th as being the date23

that you received a warning, did you -- did you mean November -24

- November 1st?25
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A Without seeing the disciplinary notice, I’d have to1

believe that December 5th is the date of the notice.  I don’t2

know why the date was -- if the date was wrong without seeing3

the disciplinary notice.4

MS. ALITO:  It’s Exhibit D-2, Mr. Santiago.5

MR. SANTIAGO:  D-2.6

BY MR. SANTIAGO:7

Q Do you see that?8

A Yes, it was signed 12/5.9

Q So, this really references the 11/1 incident?10

A Correct.11

Q When you wrote that she failed to document an incident12

report, did you know that Jillian Jacques called the Director13

of Nursing to tell her that she could not complete the incident14

report because the CNA had left the facility?15

A I don’t recall knowing that, no.16

THE COURT:  Are we talking about November 1 --17

MR. SANTIAGO:  Yes.18

THE COURT:  -- or November 5?19

MR. SANTIAGO:  November 1.20

THE WITNESS:  Oh, it’s written here, employee21

response.22

MR. SANTIAGO:  Yes.23

BY MR. SANTIAGO:24

Q Did you know that Ms. Konjoh admitted to receiving Ms.25
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Jacques’s phone call when you wrote your report?1

A I don’t -- I don’t recall Ms. Konjoh admitting or knowing.2

Q If I can just read from the administrative record --3

MS. ALITO:  What page, please?4

MR. SANTIAGO:  2233.5

MS. ALITO:  Thank you. 6

BY MR. SANTIAGO:7

Q Question:8

“Q What about the next page, 2514?  Can you tell us what9

that is?10

“A Well, when Ms. Southgate approached Ms. Jacques about11

the incident reports, Ms. Jacques informed her that she12

had left me a message regarding her not completing these13

reports or being unable to complete these reports.  And I14

explained to Ms. Southgate what message Ms. Jacques had15

left me.  And that’s when I put my statement in writing as16

to what the message she had left me.”17

Now, did you -- did you know that she had received --18

meaning Ms. Konjoh had received Ms. Jacques’ phone call about19

the incident reports prior to writing your report?20

A Well, it’s -- yeah, it’s written on this -- it says that21

she called her the next morning.22

Q On your report, it says that she called her the next23

morning?24

A No, on this D-2 it says that.25
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Q And this is part of the record that you were given, and --1

but you didn’t make any mention of that in your report, did2

you?3

A No, because there were still other --4

Q Okay.  5

A -- many missing items on the incident report.6

Q Did you see the incident report?7

A Yeah, it’s right here.  Yes, I saw it.8

Q Did you -- did you know that Ms. Konjoh said in her9

testimony that the incident report must have been complete10

because she signed off on it?11

A No, I didn’t know that.12

THE COURT:  This would be Konjoh?13

MR. SANTIAGO:  Ms. Konjoh testified that she must --14

Ms. -- Ms. Jillian Jacques must have completed the incident15

report because she signed off on it.16

BY MR. SANTIAGO:17

Q Did you know that?18

A I didn’t know that she said that, no.19

Q Okay. 20

MS. ALITO:  Page reference, please.21

MR. SANTIAGO:  2232.22

THE COURT:  2232?23

MR. SANTIAGO:  Yeah, it’s --24

(Pause)25
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THE COURT:  All right.  While counsel are looking at1

those pages, I would ask Ms. Bell to please just read what she2

can see on the face of D-2 after the handwritten date 11/1/10,3

description of incident --4

THE WITNESS:  Um-hum.5

THE COURT:  -- and then what she can see as the6

employee response.7

THE WITNESS:  Um-hum.8

THE COURT:  Go ahead.  11/1/10, description of9

incident.10

THE WITNESS:  Oh, you want me to read that?11

THE COURT:  Just read -- it’s handwritten.  It would12

be helpful if you read it.13

THE WITNESS:  Oh, okay.  14

“Incident report’s not fully completed.  Missing15

signatures.  Unclear statements.  Interventions missing. 16

Missing supervisor review.  CNA statement missing.”17

THE COURT:  Who’s the CNA?  I mean what is a CNA?18

THE WITNESS:  A certified nursing assistant.19

THE COURT:  Okay.  And then employee response?20

THE WITNESS:  And then it says:21

“I called DON next A.M.” -- I’m not sure what that22

says.23

THE COURT:  “Explain.”24

THE WITNESS:  Explain, I guess.  25
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“Explain.  Left message on voice mail.  Explain I had1

admission and three incidents.  All incidents were given2

to supervisor.”  3

 I don’t know what that means, “all incidents were4

given to supervisor.”5

THE COURT:  Okay.  Thank you.6

THE WITNESS:  I mean I --7

THE COURT:  There’s no question.  I just wanted you8

to read the handwriting.9

Counsel, do you wish to read Page 2232 of the10

administrative hearing or not?11

MR. SANTIAGO:  Question --12

THE COURT:  Who’s testifying?13

MR. SANTIAGO:  Ms. Konjoh.  14

“Q If you’ll turn to page -- second page of this15

document marked 2511, can you tell us what that is and how16

that may be relevant to the issues in this discipline?17

“A I believe it was one of the incident reports that, at18

this time, was incomplete.”19

MS. ALITO:  “At that time.”20

MR. SANTIAGO:  Question:21

“Q In what way was this not complete?22

“A I cannot tell you by looking at it right now because23

when -- then -- it was then completed, and then I signed24

off on it.  Based on the disciplinary, you can see where25
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Ms. -- Ms. Southgate itemized the things that were missing1

on the incidences.”2

MS. ALITO:  So, I renew my objection to the prior3

question which Mr. Santiago asked this witness if she knew that4

Ms. Konjoh had testified that the incident report was, in fact,5

not incomplete.  6

THE COURT:  I’ll let the testimony stand, but you can7

cover this on redirect.8

MS. ALITO:  Thank you.9

BY MR. SANTIAGO:10

Q Ms. Bell, when you wrote your report, did you know that11

Care One has a policy that if an incident report can’t be12

completed immediately, that the nurse has to call the director13

of nursing, and that she can complete the incident report14

within 24 hours?15

A No.16

THE COURT:  Is if who’s missing?17

MR. SANTIAGO:  The incident report.18

THE COURT:  Let me just hear that question again.  If19

the incident report cannot be completed because of what?20

MR. SANTIAGO:  If it can’t be completed within the21

shift, that the nurse has to call the director of nursing, and22

she has 24 hours to complete the incident report. 23

(Pause)24

THE COURT:  Is it marked with an identification25
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number?1

MR. SANTIAGO:  It’s P-22.2

MS. ALITO:   What paragraph are you referring to,3

please?4

MR. SANTIAGO:  I’m referring to -- if you look at --5

I’m sorry -- 4.5.1.  And starting at 4.5, that whole section.6

(Pause)7

BY MR. SANTIAGO:8

Q Do you see where it says 5 point -- 4.5.1?9

A I see that.10

Q Okay.  Do you see where it says “Completed11

accident/incident reports, an investigation form must be12

submitted within 24 hours to the Administrative Director of13

Nursing?”14

A I see that.15

Q Did you know of that prior to writing your report?16

A I’m not sure when this policy went into effect.17

Q That’s not the question.  The question --18

A So, no, I didn’t know that.19

Q So, when you -- when you wrote your -- when you wrote your20

report, you didn’t know that Ms. Jacques had contacted the21

Director of Nursing, you didn’t know that she had 24 hours to22

complete the incident report, did you?23

MS. ALITO:  Objection to -- objection to form.  She’s24

testified already that she read about the telephone call on the25
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notice of discipline.1

THE COURT:  Sustained; rephrase.2

MR. SANTIAGO:  Okay. 3

BY MR. SANTIAGO:4

Q So, you weren’t aware that Ms. Jacques had 24 hours in5

which to complete --6

MS. ALITO:  Object to form.  The policy says on --7

the first page, Paragraph 1.1, “Documentation must be completed8

on the shift that the accident or incident occurred.”9

The paragraph Mr. Santiago refers to, 4.5.1, says10

that the forms must be submitted within 24 hours.  That’s the11

difference.12

BY MR. SANTIAGO:13

Q Did you know --14

THE COURT:  You can inquire how -- this is difficult. 15

This is difficult because Ms. Bell is not here to interpret16

written policies of the nursing home that she’s not aware of,17

and that she doesn’t even know whether they were in effect.18

MR. SANTIAGO:  I -- my simple question is whether or19

not she even knew that this policy existed when she wrote her20

report, that’s it.21

BY MR. SANTIAGO:22

Q Were you aware --23

THE COURT:  She doesn’t know today whether this24

policy existed, that’s been her answer.25
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MR. SANTIAGO:  I’m sorry, Your Honor?1

THE COURT:  You have handed her this without a2

representation of whether it covers the --3

MR. SANTIAGO:  Okay.4

THE COURT:  -- incident in question.5

MR. SANTIAGO:  I’m sorry.6

BY MR. SANTIAGO:7

Q Did you know, Ms. Bell, that this policy was in place8

during the time that Ms. Jacques received her warning?9

A I just said I don’t know when this policy was written. 10

So, no.11

Q If I were to represent that this policy was in place12

during the time that Ms. Jacques was disciplined, and that she13

had 24 hours to submit completed reports, did you -- did you14

have that information at the time that you wrote your report?15

MS. ALITO:  Objection; asked and answered about four16

times.17

THE COURT:  Well, Counsel, you are suggesting an18

interpretation of the words on the page.19

MR. SANTIAGO:  Okay.  Well, let me ask this --20

THE COURT:  You can suggest to her that this written21

policy was in place at the time of this incident, you can do22

that.23

MR. SANTIAGO:  Okay.24

THE COURT:  Do you want to ask her that question?25
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MR. SANTIAGO:  Yes. 1

THE COURT:  “I ask you to assume that this policy was2

in place.”3

BY MR. SANTIAGO:4

Q I’m asking you to assume that this policy was in place. 5

Had you known about this policy, would it have influenced your6

report?7

A No.8

(Pause)9

Q Just moving on --10

THE WITNESS:  I -- I’d like to clarify, but I’m not11

allowed to clarify.12

THE COURT:  It can be picked up on redirect.13

BY MR. SANTIAGO:14

Q This --15

THE COURT:  Counsel, since you’ve referred to this16

document, I would suggest that you move it into evidence.17

MR. SANTIAGO:  I offer -- I offer it into evidence.18

(Pause)19

MS. ALITO:  No objection, Judge.20

THE COURT:  Thank you.  P-22 in evidence.21

BY MR. SANTIAGO: 22

Q Ms. -- Ms. Bell, how long does it take to prepare for a23

State survey?24

A Take who to prepare?25
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Q How long should -- how long should it normally?  Right now1

you do consulting for State surveys, isn’t that correct?2

A Correct.3

Q All right.  Prior to the window period, how -- how much4

preparation time does it take to do a State survey on average?5

THE COURT:  I don’t understand --6

A To do the -- 7

THE COURT:  Excuse me.  Ms. Bell --8

A To do a State survey?9

Q To --10

THE COURT:  Ms. Bell.  The question is unclear.11

MR. SANTIAGO:  Okay.12

BY MR. SANTIAGO:13

Q To prepare for the State survey, how -- how much time14

prior to the window period do you start preparing for a State15

survey?16

THE COURT:  Who?17

A Are you --18

THE COURT:  Who?19

MR. SANTIAGO:  The facility.20

THE WITNESS:  Okay.21

BY MR. SANTIAGO:22

Q I’m talking about a facility.23

A Well, in good facilities, it’s an ongoing process.24

Q Okay.  So, it’s a year round process.25
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A Correct.1

Q How about in bad facilities?2

A Well, some people try to spiff things up when they think3

they’re in their window.4

Q Okay.  Tell me how much time.5

A Well, it would depend on the facility.6

Q Okay.  In your experience, can you give me --7

A There’s no way I could -- I mean there’s really --8

Q A couple months?  A couple weeks?  A couple days before?9

A It could vary depending on the facility.  I’m not trying10

to be difficult, but that’s the truth.11

Q Now in your report, you stated that:12

“Mr. Hutchins decided to change the administrator and13

the DON because the time was closing on the opening of the14

window period.” 15

Isn’t that correct, on Page 3 of your report?16

A I believe so.17

Q And you --18

A I have to find it on my report.19

Q -- said that the --20

MS. ALITO:  Objection; the witness said she wanted to21

find it in the report.22

(Pause)23

BY MR. SANTIAGO:24

Q It’s -- do --25
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A It --1

Q Do you want me to show you where it is?2

A It says in April -- are you talking about where it says:3

“In April, 2010 in the face of the increased4

scrutiny” --5

Q No, it’s on Page 3, I’ll show you.6

A That’s -- I’m reading Page 3.7

MS. ALITO:  She’s on --8

(Pause)9

A Okay.  10

“Because time was closing on the opening of the11

window for the next annual State survey.” 12

Q Yes.  Do you see that?13

A Yes.14

Q And you also said on Page 3 that:15

“Improvements in the 2010 survey was top priority. 16

To that end, Illis and Konjoh took actions.”  17

A little further down.  Do you see that?18

A I see where Inez was charged -- let’s see, I’m reading --19

to that end, yes, Ms. Illis -- okay, I see that -- “took20

numerous actions to insure adherence.”21

Q Okay.22

A Um-hum.23

Q And you testified -- and also in your report -- you said24

that a State survey can be done any time between 9 to 1525
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months.1

A Correct.2

Q Okay.  3

THE COURT:  Where is that?4

MR. SANTIAGO:  On Page 13 of her report.5

THE WITNESS:  That would be the standard survey. 6

There’s other --7

MR. SANTIAGO:  Okay.8

THE WITNESS:  -- types of surveys.9

BY MR. SANTIAGO:10

Q Now that means that the State survey could have happened -11

- because the previous survey in -- in -- at Somerset Valley12

happened in December of 2009.13

A Um-hum.14

Q That means that the survey could potentially have happened15

in September, isn’t that correct?16

A It’s a possibility, but it would be unusual because the17

previous survey was not substandard.18

Q Okay.  But it could have happened in September?19

A It could have.20

Q Okay.  Yet Somerset Valley didn’t bring in an21

administrator or a director of nursing until August of 2010,22

isn’t that correct?23

A That’s when they brought them in, yes.24

Q Okay.  And --25
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MS. ALITO:  Objection to the form of the question,1

“brought in a new administrator and director of nursing” --2

BY MR. SANTIAGO:  3

Q Replaced the former administrator with a new4

administrator, replaced a former director of nursing with a new5

director of nursing.6

A Correct, that was done in August.7

Q And that wouldn’t have left sufficient time to prepare for8

a critical 2010 survey, wouldn’t it?9

A Well, I don’t know what all the problems were, so I don’t10

know what the thinking was.11

Q And this is in light of a -- in light of reasoning that a12

critically -- it was critical to get a good survey, given the13

two G’s that they had received in 2009, isn’t that correct?14

A Correct.15

Q Okay.  Ms. Bell, you testified as to -- 16

MR. SANTIAGO:  One second.  Can we go off the record17

one second, Your Honor?18

THE COURT:  At the side.19

MR. SANTIAGO:  It’s actually just to tell Ms. Alito20

something.21

(Pause)22

MR. SANTIAGO:  We can -- we can go forward.23

THE COURT:  Okay.  Now the two G deficiency were in24

the survey for the year 2009, is that right?25
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MR. SANTIAGO:  Yes.1

THE WITNESS:  That’s correct.2

THE COURT:  Okay.  Go ahead, Counsel. 3

BY MR. SANTIAGO:4

Q You -- in your report, you gave testimony -- or you gave5

an opinion as to per diems, do you recall that?6

A Yes.7

Q Okay.  And did you know that per diems at Somerset Valley8

worked regular schedules prior to the election in September of9

2010?10

A I believe that was one of the problems with the staffing11

coordinator, yes.12

Q And, in fact, these per diems were working part-time13

schedules, weren’t they?  Regular part-time schedules.14

MS. ALITO:  Object to form.  Define part-time.15

A It’s --16

THE COURT:  Let’s hear another question.  Don’t try17

to answer that.18

MR. SANTIAGO:  Okay.19

BY MR. SANTIAGO:20

Q Did you know that at -- at Somerset Valley, part-time is21

defined as 24 hours -- 24 hours in a week period.22

A I don’t recall reading that anywhere.23

Q Okay.  If you were to assume that part-time is anyone who24

works -- part-time status is 24 hours in a week, assume that,25
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and that these employees were working regularly -- were working1

regular schedules that met the 24 hours.  They would -- would2

you say that they were working part-time schedules?3

A Are you talking about the per diems?4

Q Yes.5

A If you’re assuming that 24 hours is a part-time schedule,6

they were per diem and they were working 24 hours, yes, they7

were working part-time schedules.8

Q Okay.  Thank you.  9

A That --10

Q And so -- now the reason that you wouldn’t want per diems11

working is because they don’t work regular shifts and regular12

schedules, isn’t that correct, in terms of quality of care and13

continuity of care?14

A That’s one of the reasons.15

Q Okay.  And so because per diems only are “fill ins,”16

quote/unquote, there wouldn’t be continuity of care for17

patients, isn’t that correct?18

A That’s one of the problems.19

Q In this situation, per diems worked what presumably is a20

part-time schedule.21

MS. ALITO:  I -- I object to that.  It’s factually22

incorrect.23

MR. SANTIAGO:  Okay.24

BY MR. SANTIAGO:25
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Q Let me as it this way:  If per diems actually worked -- if1

they actually worked part-time schedules, there would be no2

issue with continuity of care, would there?3

A Well, 24 hours isn’t -- isn’t much of a schedule.  So,4

yes, it would affect continuity of care.5

Q How about a regular part-time employee who only works 246

hours, would they be given continuity of care to patient?7

THE COURT:  I didn’t follow that question, Counsel.8

MR. SANTIAGO:  She’s -- I believe Ms. Bell said that9

24 hour isn’t much hour, and that there would be issues with10

continuity of care.11

Then my question is someone who is a part-timer who’s12

classified as a part-timer, and only works 24 hours, would they13

not be giving continuity of care?14

THE COURT:  Counsel, I don’t -- I can’t follow that15

question.16

MR. SANTIAGO:  Ms. -- let me --17

THE COURT:  If someone who is a part-timer, and only18

works 24 hours, would they not be giving continuity of care.19

MR. SANTIAGO:  Well, let me -- let me back up.20

BY MR. SANTIAGO:21

Q Ms. Bell, I believe you just testified that 24 hours was22

not sufficient, and that there would still be an issue with23

continuity of care, isn’t that --24

A Because you need full timers.  You need full timers to25
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work a specific schedule.1

Q Okay.  My question to you is a person who is -- who is2

classified as a part-timer and only works 24 hours a week,3

would the fact that that person only works 24 hours a week,4

would that also mean that there would be issues with continuity5

of care with that particular employee?6

A Those employees would not know the residents as well as7

full timers, that’s my premise.8

Q And -- and you’re -- are you saying that regular part-9

timers would not know the patients?10

A Yes, they know the patients.  They don’t know them as well11

as full timers.  In -- and in a -- on a part-time schedule,12

most facilities, part-time schedules have certain requirements13

that have to be met.  For example, like say every other weekend14

or -- and that’s not the case with per diems.  Per diems work15

when they want.  You call them in when you want.  So, you don’t16

want a staff with people who want to work when they want to17

work.  You want a staff according to the needs of the resident.18

Q And if part-timers -- if the per diems were working the19

same schedule that you just said, every other weekend, let’s us 20

just assume that.21

A Okay.22

Q Okay.   They would know the patients and there would be23

continuity of care, isn’t that correct?24

A If they worked routinely and -- but my premise is still25
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the more days you work, the better you know the residents,1

that’s my point.2

Q Okay.  3

(Pause)4

Q Did you know that Amy Stubbs (phonetic) and Gartutus5

Rodriguez (phonetic), two of the per diems in this -- I’m --6

just for -- for an example -- worked every other weekend?7

A I don’t know those names at all.  I don’t know anything8

about them.9

Q Okay.  Did -- were you -- did you have any information10

that was placed in front of you that per diems worked regular11

schedules?12

A I believe that was the problem, yes.13

Q Okay.  And that they worked what -- presumably, for14

example’s sake, for an assumption, they worked part-time15

schedules.16

A You’re talking about 24 hours.17

Q Yes.18

A My understanding is that the facility was being staffed19

with per diems in lieu of regular full-time and part-time20

staff.21

Q Okay.  And -- and if you had -- and if you had individuals22

who worked every other -- every other weekend, they would be23

part-timers, isn’t that correct?24

THE COURT:  Counsel, you’ve covered this thoroughly,25



Bell - Cross 90

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

I think.  So, please move along.1

BY MR. SANTIAGO:2

Q Moving on.  In Page 5 of your report, Ms. Bell, can you3

tell me what the basis for your claim that Ms. Wells’ actions4

resulted in confusion in scheduling the nursing staff?5

A My recollection is that people were coming to work who did6

not show up in the SmartLinx system and people were not showing7

up for work who were scheduled to work.  And when they got to8

work, they didn’t know what unit they were supposed to go, if9

they were supposed to be work, or they weren’t supposed to be10

at work.  And I believe that was in Doreen Illis’s -- I can’t11

tell you the line and all -- but that’s what I recall reading. 12

So, that’s where I got that information.13

Q And that was Doreen Illis’s declaration, isn’t that14

correct?15

A I believe -- I believe that’s what it was.  I can’t swear16

to that, I know I read it in some of the millions of documents17

I read.18

Q And that wasn’t her -- that wasn’t her testimony at the19

administrative hearing, was it?20

A I don’t know where I read it.21

Q Okay.  It’s in your report what you read, though, isn’t22

that correct?23

A Yes.24

Q On Page 2.25
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A Yes.1

Q And on Page 2, it says the declaration of Doreen Illis,2

isn’t that correct?3

A (No verbal response)4

Q It’s the first line.5

A Oh that lists everything that I read.6

Q Yes.7

A Yes.8

Q And it says “Declaration,” isn’t that correct?9

A That’s what it says, yes.10

Q Okay.  Dated May 6th, 2011.11

A Yes.12

Q And you did not review her testimony at the ULP hearing,13

did you?14

A Not at that time.15

Q Okay.  Now there was no evidence that Ms. Wells was16

disciplined for understaffing, was there?17

A Not to my recollection.18

Q And there was no evidence that Ms. Wells was disciplined19

for overstaffing.20

A Not to my recollection.  Just mainly confusion and not21

following supervisor’s instructions.22

Q Now daily schedules in your experience are kept in a23

binder in the nurses’ station, isn’t that correct?24

A Some schedules are.  There’s also a schedule on each unit25
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in most facilities.1

Q Okay.  And this -- but this is a 64-bed facility, it’s a2

smaller facility.  So, there’s one unit.3

A Okay.4

Q So, they’re normally kept in a binder on the nurses’5

station for people to know their daily schedules, isn’t that6

correct?  What they’re assigned, what patients, what rooms,7

there’s --8

A Some facilities, they’re posted -- they’re posted on the9

unit.  Like on a bulletin board or something.10

Q Okay.  And they’re -- and they’re kept there because you11

want it to be easily accessible to the employees and the12

supervisor, isn’t that correct?13

A Yes.14

Q And you would -- you would also agree that census, daily15

census at a long-term care facility changes daily, is that16

correct?17

A Census changes daily, yes.18

Q And sometimes it changes from the morning to the19

afternoon, depending on discharges.20

A Yes.21

Q Or even deaths sometimes.22

A Yes.23

Q Or admissions.24

THE COURT:  Census means census of residents.25
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MR. SANTIAGO:  Yes.1

THE WITNESS:  Yes.2

BY MR. SANTIAGO:3

Q Deaths, discharges, or admissions, isn’t that correct?4

A Correct.5

Q So, the census for the day, what may appear in the morning6

could very easily have changed by 3 o’clock.7

A It’s possible.8

Q Okay.  And in your experience, long-term care facilities9

keep track of the census, perhaps on a white board, or10

something, where census is kept track of.11

A It’s always kept track of.12

Q Yeah.  And the reason it’s kept track -- census is kept13

track is for scheduling purposes.14

A That’s one --15

Q If -- if --16

A -- of the reasons.17

Q You know, it could be --18

A Um-hum.19

Q -- right, for scheduling purposes.20

A Um-hum.21

Q If census drops, you don’t need that many nurses, so the22

staffing coordinator can call and say, “Hey, you don’t have to23

come in.”24

A That would be really rare.25



Bell - Cross 94

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q Okay.  Now if -- the census is normally done by an1

administrator or director of nursing, isn’t that correct?2

A The --3

Q Like the updates, the keeping track of.4

A That depends on the facility.  A lot of times, it’s a5

clerical person in the business office that keeps the census.6

Q The business office, okay.  And if there’s a mistake in7

the census, that would be the -- whoever that person, either8

the business office, the administrator, or director of nursing,9

isn’t that correct?10

A I have never seen the administrator or director of nursing11

doing census.12

Q Okay.  Well, let’s say the business --13

A But someone is responsible for doing the census.14

Q Okay.  And if the staffing coordinator isn’t the person15

responsible for keeping track of the census, that person can’t16

be faulted if there is an error in the census, isn’t that17

correct?18

A If that’s not the responsibility.  I --19

Q Okay.20

A I don’t know.  Every facility operates differently as to21

who does census.22

Q Okay.  So, you’re not sure when you wrote your report23

whether or not the staffing coordinator at Somerset Valley was24

in charge of keeping track of the census, isn’t that correct?25
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A I don’t believe I addressed the census in my report.1

Q Okay.  Did you know that one of the disciplines that she2

was issued was because of a census --3

A I --4

Q -- and it had nothing to do with -- it had nothing to do5

with staffing?6

A I don’t recall that.  I don’t think it’s in my report.7

Q So, when -- when -- when the -- when you talk about these8

problems and what she was disciplined, and what -- you didn’t9

know what she was being disciplined for.  You were just reading10

Ms. Illis’s take on what she was disciplined for.11

THE COURT:  Counsel, I’m not sure that she can answer12

that question.13

MR. SANTIAGO:  Okay.14

THE COURT:  It’s compound.15

BY MR. SANTIAGO:16

Q Ms. -- do you have any evidence that Ms. Wells was17

disciplined for keeping a private schedule?18

A That’s --19

THE COURT:  Are you referring to something in her20

report?21

MR. SANTIAGO:  Yeah.22

THE COURT:  Okay.  Refer to it, please.  D-7, page23

what?24

BY MR. SANTIAGO:25
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Q I believe you said that Ms. Wells -- Ms. Wells was1

counseled about keeping a private schedule, isn’t that correct?2

A Yes, I believe I saw the disciplinary notice.3

Q Okay.  4

A Wait.  I have to find --5

Q And -- and --6

A Can you tell me what page we’re talking about?7

THE COURT:  D-7, Page 4 names Ms. Wells.8

BY MR. SANTIAGO:9

Q It says -- it was Page 4, it says:10

“She also was required to prepare” -- hold on.11

(Pause)12

Q Now were you ever given the disciplines issued to Ms.13

Wells --14

A Yes.15

Q -- when you wrote --16

A I believe I saw those disciplines -- because I recall17

seeing a plan of correction written out on the form.18

Q And do you recall in any of those whether or not she was19

disciplined for keeping a private schedule?20

A I don’t --21

THE COURT:  Are you -- what do you mean by22

disciplined?23

MR. SANTIAGO:  Issued a warning.24

A I’d have to see the disciplinary notice because I don’t --25
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I don’t recall.  It’s my understanding that was what was1

causing the confusion.  I don’t know if it was written on the2

form or not, I need to see it to be able to --3

Q Today, right now, do you recall her being disciplined?4

A I recall the disciplinary notice.  I recall a plan of5

correction.  I don’t remember everything on the form.6

Q Okay.  So -- so you don’t know whether or not, right now,7

as you stand there, you don’t know whether or not she was8

disciplined for keeping -- and issued a warning for keeping a9

private schedule?10

A My recollection is that was one of the issues.  But I11

would be more comfortable if I had that disciplinary notice in12

front of me that I could say with certainty.13

Q Now, Ms. Bell, just moving on, isn’t it correct that14

management tolerated attendance problems at Somerset Valley15

prior to August of 2009?16

A I have no knowledge of that.17

Q Isn’t it -- when you received the disciplines for18

attendance, did you -- did you review the disciplines for19

attendance?20

THE COURT:  Who are we talking about?21

MR. SANTIAGO:  We’re talking about Jillian Jacques,22

Napolitano, and Sheena Claudio.23

A I saw the disciplinary notice.24

Q And did you see anything that was issued to them prior to25
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September 13th of 2010 regarding attendance?1

A I don’t remember which employee it was, but, yes, there2

was an employee disciplined prior to that.  I think it was3

Jillian, but I can’t swear to that.4

Q Okay.5

A Received attendance disciplinary notice.6

Q And, in fact, the discipline -- if I can --7

(Pause)8

Q I’m going to give you some exhibits.9

THE COURT:  Counsel, let me see you at the side,10

please.11

(Sidebar conference commences at 11:45 A.M./Concludes12

11:46 A.M., transcribed under separate cover)13

(Pause)14

MR. SANTIAGO:  Your Honor, I’ll just wait until you15

get the exhibits.16

(Pause)17

THE COURT:  All right.  Counsel, you may proceed.18

BY MR. SANTIAGO:19

Q Take -- take a -- Ms. Bell, take a -- review all of these. 20

Isn’t it correct if you take a look at P-24, P-25, and P-27 --21

A I have P-27, 28, 25, -- I have two P-27s, maybe this is22

supposed to be P-24, the one with Shannon’s name on it.23

Q Yeah, Shannon’s name is -- that’s actually a 4.24

A Oh, okay.25
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Q And that’s just how I write four.1

A Sorry.2

Q I’m sorry.3

A It looked like a seven to me, I’m sorry.4

Q Okay.5

A Okay.6

Q 24, 25, and 27.7

A Okay.’ (Pause)8

Q Do you see that?9

A Yes.10

Q And those disciplines go back to January of 2010, isn’t11

that correct?  If you look at the second page of those, there’s12

-- there’s a rundown of --13

MR. SANTIAGO:  If I could approach?  It’d probably be14

easier.15

A I -- I see the one-one, I don’t see a year.  Oh, at the16

top, it says 2010.17

Q Yeah, ‘10.18

A I see. 19

Q Okay.20

A Okay.21

Q There’s a run -- there’s a audit, do you see that?22

A Okay.23

Q And this particular discipline accounts for latenesses24

starting back, although dated in September, the discipline25
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starts from January of 2010, isn’t that correct?1

A Correct.2

Q So, that -- that’s -- it’s pretty evidence that those3

individuals weren’t disciplined for the -- for the dates prior4

to that particular discipline, isn’t that correct?5

A Well, I don’t know that from this document.6

Q Okay.  You wouldn’t be -- it says first discipline.  Look7

at the first page.8

A Okay.9

Q Do you see where it says -- 10

MS. ALITO:  Objection; it says “first written11

warning,” not “first discipline.”12

MR. SANTIAGO:  I’m sorry.  13

BY MR. SANTIAGO:14

Q “First written warning,” do you see that?15

A Are we talking P-24, I see warning.16

Q Let me just show you.17

A Okay.18

Q It says “first written” --19

A “First written warning.”20

Q Exactly.  And on all of them, they say “first written21

warning,” isn’t that correct?22

A Yes.  This is not what I was talking about that I saw.23

Q Okay.24

MS. ALITO:  Objection.  P-26 says “Second written25
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warning.”1

BY MR. SANTIAGO:2

Q And if you look at --3

MS. ALITO:  As does P-28.4

THE COURT:  We’re looking at P-24, 25, and 27 right5

now.6

MS. ALITO:  Okay.7

BY MR. SANTIAGO:8

Q Do you see where it says -- it all says “first” --9

A They all say “first.”10

Q Okay.11

A “First written warning,” yes.12

Q Okay.  And they date back -- they -- they postdate all the13

way back to January of 2010, isn’t that correct?14

A That’s correct.15

Q Okay.  And then Ms. Claudio and Ms. Jacques, if you look16

at 28 and 26 -- P-28, P --17

A I -- yes, I see it.18

Q Okay.19

A Um-hum.20

Q Those say “second warning,” is that --21

A Correct.22

Q -- correct?23

A Correct.24

MS. ALITO:  Objection; again, “second written25
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warning.”1

MR. SANTIAGO:  Second written --2

MS. ALITO:  It’s significant --3

MR. SANTIAGO:  I’m sorry.4

MS. ALITO:  It’s significant because above it is5

“oral warning.”6

MR. SANTIAGO:  Okay.7

BY MR. SANTIAGO:8

Q “Second written warning,” isn’t that correct?9

A Correct.10

Q And those, again, post date back to January of 2010. 11

There is a calendar, isn’t that correct with little bullet12

holes?13

A Yes.14

Q Okay.  And that calendar goes all the way back to January15

of 2010, isn’t that correct?16

A Correct.17

Q Okay.  So, it’s evident that those individuals were not18

disciplined -- were not issued written discipline prior to19

August of 2010, isn’t that correct?20

A Well, not these two, apparently they were because it says21

“second written warning.”22

Q Well, that -- the second would be -- the first is one, and23

then the second, right?24

A (No verbal response)25
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Q One’s for attendance and one’s for lateness, that’s where1

the first and the second come --2

A All right. 3

Q Okay?  So, for the lateness, they weren’t issued -- or for4

attendance, they weren’t issued anything prior to -- at least5

writtenly, prior to August of 2010, isn’t that correct?6

A According to these documents --7

Q September, 2010, I’m sorry. 8

A According to these documents, yes.9

Q Okay.10

THE COURT:  Counsel, I’m having an extremely11

difficult time following this testimony and looking at these12

exhibits, and it’s not just because I’m looking at exhibits,13

and listening to testimony, and taking notes.  14

You first singled-out P-24, 25, and 27.15

MR. SANTIAGO:  Yes, Your Honor. 16

THE COURT:  And in this latest round of questioning,17

you’ve said, “Well, that group refers to absenteeism, and the18

second group, P-26 and 28, refers to lateness.”19

MR. SANTIAGO:  No, no.  It’s the other --20

THE COURT:  No.21

MR. SANTIAGO:  It’s the -- I -- if I can explain,22

Your Honor.  P-24, 25, and 27 refer to lateness.23

THE COURT:  I’m sorry, but P-25 has the box marked24

off, “Pattern absenteeism.”  It doesn’t have a box marked off25
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for lateness.1

MR. SANTIAGO:  I’m sorry.  I’m sorry.  Are you -- P-2

26, I’m sorry.3

THE COURT:  Well, then this whole line of questioning4

hast o be redone because you had grouped P-24, 25, and 27 in5

one group, and P-26 and P-28 in a separate group.6

MR. SANTIAGO:  I can do that.7

THE COURT:  And they’re for different violations.8

MR. SANTIAGO:  Okay.  I could do that.9

THE COURT:  I’m sorry, but we’re going to call a10

lunch recess now --11

MR. SANTIAGO:  Okay.12

THE COURT:  -- just because this is getting13

cumbersome.14

MR. SANTIAGO:  Okay.15

THE COURT:  And we’ll ask you to just renew this line16

of questioning.17

My suggestion would be that you mark these -- offer18

them in evidence, rather than have a discussion about something19

that’s not in evidence.20

MR. SANTIAGO:  Okay.  I will offer P-24 through P-28.21

THE COURT:  The series?22

MR. SANTIAGO:  Yes.23

THE COURT:  Any objection, Ms. Alito?  You can24

respond after the lunch break.25
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MS. ALITO:  Yeah, I just need to check them.  Thank1

you.2

THE COURT:  Okay.  That’s fine.  You can step down,3

Ms. Bell.4

(Recess 11:58 A.M./Reconvene 12:52 P.M.)5

THE COURT:  Okay.  We can continue.  I think we have6

the pending request to move P-24 through P-28 into evidence.7

MS. ALITO:  No objection.8

THE COURT:  That series is in evidence now.  You may9

proceed.10

MR. SANTIAGO:  Thank you, Your Honor. 11

BY MR. SANTIAGO:12

Q Ms. Bell, if you can take a look at P-24, P-26, and P-27.13

A Okay.14

Q And with the exception of P-26, they each are marked as15

“first warning,” isn’t that correct?16

A Correct.17

MS. ALITO:  Objection.  Again, “first written18

warning.”19

MR. SANTIAGO:  I’m sorry. “First written warning.”20

THE COURT:  Well, all three of those are marked21

“First written warning,” aren’t they?22

MR. SANTIAGO:  Yes.23

THE COURT:  Oh, excuse me, no.24

THE WITNESS:  No.25
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MR. SANTIAGO:  With the exception of 26.1

THE COURT:  So, P-24 and P-27 are marked, “First2

written warning.”3

MR. SANTIAGO:  Yes, Your Honor.4

THE WITNESS:  Correct. 5

BY MR. SANTIAGO:6

Q Now is there any record -- and these -- and these have to7

do with lateness, is that correct?8

A That’s what they’re marked --9

Q 26, 24, and 27.10

A Correct.11

Q Okay.  And those latenesses go back as far as January,12

2010, isn’t that correct?13

A The --14

Q The audits.15

A Correct.16

Q Okay.  Now is there anything -- any record that you saw in17

your review to write your report which indicated that these18

individuals received disciplines prior to September 13, 201019

for lateness?20

A I remember that -- I think -- I don’t think it’s in my21

report, so -- let me see my report.22

(Pause)23

A Okay.  There’s nothing in my report that walks about an24

earlier time.25
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Q Okay.  So, they’re -- as far as you know, there were no1

issued disciplined to these individuals:  Ms. Claudio, Ms.2

Jacques, and Ms. Napolitano, discipline -- written discipline3

for lateness prior to September 13th of 2010, correct?4

A I recall -- I can’t remember if it was Doreen or Inez.  I5

remember in that testimony -- I think it was -- I think it was6

Inez who sent one of these three a note because they had been7

disciplined about -- I think it was lateness and they had8

improved.9

Q Yeah, that was Jillian Jacques.10

A Okay.11

Q We’ll get there.12

A Okay, all right.13

Q But that --14

A So --15

Q -- wasn’t a warning.16

A So, that was another -- that was an earlier discipline is17

my point.  I remember there was an earlier discipline.18

Q She was sending the -- if I remember correctly, she was19

sending the letter, a thank you letter saying that “you20

improved after this discipline” --21

A I don’t think it was after this one.  I thought it was an22

earlier one.23

THE COURT:  Doreen Illis --24

THE WITNESS:  I can’t remember which one --25



Bell - Cross 108

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

THE COURT:  Inez -- first names don’t register with1

me.2

THE WITNESS:  Oh, I’m sorry.  I don’t remember if it3

was Inez Konjoh or Doreen Illis.4

THE COURT:  Thank you.5

BY MR. SANTIAGO:6

Q Ms. Bell, let me clear it up this way.  Ms. Illis became7

the administrator in August of 2010, isn’t that correct?8

A Yes.9

Q So, she wouldn’t be sending a, “thank you, you’ve10

improved” --11

A You’re right.12

Q -- letter to her when she then was -- when Ms. Jacques was13

issued a discipline on September 13th.14

A Not likely.15

Q Okay.  So, you’re mistaken, is that correct, or you could16

be?17

A Most likely.18

Q Okay, thank you.  Now if you’ll look at P-25 and P-28.19

A Okay.20

Q One’s for Ms. Shannon -- Sheena Claudio, and the other21

one’s for Jillian Jacques, do you see that.22

A Correct, um-hum.23

Q Okay.  Now these were issued the same date, right,24

September 13, 2010?25
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A Well, it’s September, 2010.  I can’t -- 1

Q September --2

A I can’t really read the day on this.  It looks like the3

16th for --4

Q Well, I’m talking about the date of the warning up top. 5

Do you see the date of the warning?6

A Oh, 9/12/2010 at --7

THE COURT:  It’s 9/13, isn’t it?8

MR. SANTIAGO:  9/13/2010.9

BY MR. SANTIAGO:10

Q Do you see that?11

A (No verbal response)12

Q Are you looking at the same one?13

A P-25 --14

Q P-25.15

A -- and P-28?16

Q Yeah.  Do you --17

A P-25 is typewritten -- oh, date of violation, 9/12.18

Q Yeah, but do you see --19

A Oh, at the top.20

Q -- date of warning?21

A Date of warning, 9/13, oh, okay, I see it.  I’m sorry.22

Q So, these were issued -- these warnings, P-25 and P-2823

were issued to Ms. Jacques and Ms. Claudio on the same day they24

were issued the other -- the warning for lateness, isn’t that25
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correct?1

A Correct.2

Q Okay.  And there’s no indication -- or let me ask it this3

way.  Did you have any evidence that Ms. Jacques or Ms. Claudio4

were issued discipline for pattern absenteeism prior to5

September 13th of 2010?6

A Not to my recollection.7

Q Now isn’t it also correct that once these issues of8

lateness and absent -- pattern absenteeism were brought up to9

Ms. Napolitano, Ms. Claudio, Ms. Jacques, that there were no10

reports of lateness or unacceptable absences after September11

13th of 2010?12

A I don’t have any knowledge of that.13

Q Okay.  And, in fact, isn’t it true that as you testified,14

that Ms. Illis sent a thank you letter to Ms. Jacques thanking15

her for her improvement in attendance?16

A At some point -- I don’t know who she sent it to, I just17

know a note was sent.18

Q Okay.  And so there’s no evidence, once management brought19

to the attention of these three individuals -- Ms. Jacques, Ms.20

Claudio, and Ms. Napolitano -- that they had lateness or21

absences, or pattern absences, there was no continuation in22

this behavior.23

MS. ALITO:  Object.24

A I --25
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MS. ALITO:  Object to form.  This witness can’t1

testify about the record as a whole.  She can testify about2

what she has seen.3

BY MR. SANTIAGO:4

Q That you saw -- I said did you see any evidence of that5

A I --6

THE COURT:  Sounds like the same question, Counsel. 7

There were no further disciplines of these individuals for8

infractions described as lateness or pattern absenteeism --9

MR. SANTIAGO:  Okay.10

THE COURT:  -- that she has seen after that.11

THE WITNESS:  What --12

MR. SANTIAGO:  Thank you. 13

THE WITNESS:  What I saw --14

THE COURT:  There’s no question pending.15

THE WITNESS:  -- was not this, though.  16

THE COURT:  Ms. --17

THE WITNESS:  I --18

THE COURT:  Ms. Bell, there’s no question pending.19

BY MR. SANTIAGO:20

Q Ms. Bell, in Page 3 of your report, you make a statement,21

it says, “Thus, in my professional opinion,” it’s your22

conclusion, your conclusionary, it’s in that second paragraph23

starting on four lines from the bottom of that paragraph, do24

you see that, it says, “Thus” --25
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A Four lines from the bottom, yes, um-hum.1

Q It says, “Thus, in my professional opinion.”2

A Um-hum.3

Q You say, “The acts and omissions of these individuals4

warranted termination because negatively impacted patient care5

and reinstatement contrary to public interest,” do you see6

that?7

A “Negatively impacted patient care and jeopardized the8

physical well-being of the patients who depended on them.9

Accordingly” --10

Q “And accordingly, their reimbursement would be contrary11

to” --12

A -- “would be contrary to the public interest.”13

Q -- “the public interest.”14

A Right.15

Q Okay.  Did you have any knowledge to the disciplinary16

policies and practices at Somerset Valley?17

A I’m trying to remember.  I seem to remember --18

(Pause)19

A I can’t recall.20

Q Okay.  Do you know whether the terminations of Ms.21

Jacques, Ms. Claudio, and Ms. Napolitano was consistent with or22

inconsistent with the disciplinary policies or policy or23

practices at Somerset Valley?24

A I’m not --25
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MS. ALITO:  Objection; exceeds the scope.1

THE COURT:  That is correct.  That does exceed the2

scope of the direct.3

BY MR. SANTIAGO:4

Q You -- Ms. Bell, you said you read the Administrative Law5

judge’s decision, isn’t that correct?6

A No, I -- I read a -- I don’t remember a decision.  I7

remember documents of testimony, like of Inez, Doreen, all the8

-- all of the people I mentioned in my report.  I don’t9

remember reading a decision.10

Q You didn’t, okay.  I’ll move on.  Ms. -- Ms. Bell, you11

gave some testimony as to hospital readmission, do you recall12

that?13

A Yes.14

Q Okay.  And you said that -- that the hiring of registered15

nurses contributed to -- or was -- the lowering of hospital16

readmission was -- and I’m not -- contributed -- attributed to17

the hiring of registered nurses at Somerset Valley, do you18

recall?19

A I don’t have that report in front of me.20

Q Okay.  It’s --21

A But I recall addressing the RN issue.22

Q Okay.  Now isn’t it true, Ms. Bell, that there are other23

factors that can contribute to the decrease in hospital24

readmissions in long-term care facilities? 25
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A Yes.1

Q And those factors could be the acuity level of patients,2

isn’t that correct?3

A Sometimes.4

Q Okay.  And it could also be that -- well, let me as you: 5

You earlier testified that the census changes daily, isn’t that6

correct?7

A Correct.8

Q And so the census level at a facility can contribute to9

the lowering of hospital readmission, patients going back to10

the hospital, isn’t that correct?11

A No.12

THE COURT:  Do you mean if you have more patients?13

Q If you have less patients, that would -- that would lower14

the amount of individuals who could go to -- that can15

contribute to the lessening of hospital readmissions.16

A I believe I talked about the rate, not the number.17

Q No, I understand that.  But I’m asking you factors that18

can contribute to the lowering of readmission -- hospital19

readmissions.  Could --20

THE COURT:  Counsel, if you’re suggesting to her that21

if we have fewer patients, we have fewer patients who can be22

readmitted, I don’t think that that’s what she understood you23

to be talking about.24

MR. SANTIAGO:  Okay. 25
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THE COURT:  If you’re talking about a rate, it’s --1

given a body of patients, at what rate does that body of2

patients get readmitted.  Residents.3

MR. SANTIAGO:  I believe, Your Honor, that the -- in4

her report, she wasn’t talking about the rate.  She was talking5

about just a bulk number decrease.6

THE COURT:  Well, then you can explore that with her7

if it’s rooted in her report.8

THE WITNESS:  I’d have to see my report because my9

recollection is rate.10

(Pause)11

BY MR. SANTIAGO:12

Q And, Ms. -- Ms. Bell, another factor that can lead to13

lowering the rate of readmission is the medical needs of a14

resident or residents, is that correct?15

A Yes.16

Q Okay.17

THE COURT:  What’s the difference between acuity and18

medical needs?19

MR. SANTIAGO:  Well, there could be -- there -- there20

could be individuals who --21

THE COURT:  Counsel, please don’t answer just -- if22

you’re using the term “acuity” and distinguishing it from23

“medical needs,” you have to make that clear in your question24

to her.25
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What does acuity mean, as you understand it, Ms.1

Bell?2

THE WITNESS:  Acuity is what the resident -- the --3

the problems the resident has, how many severe problems.  Like4

if they have oxygen, if they have a trache, you know what their5

-- basically what their medical needs are.  Acuity and -- it’s6

a pretty synonymous term.7

BY MR. SANTIAGO:8

Q And in your report, the comparison that you made only9

accounted for two months, isn’t that correct, October of 201010

and October, 2011 -- 2011?11

MS. ALITO:  I would request that the witness be able12

to have in front of her her supplemental report, which was13

marked for identification as D-8.  It was not moved into14

evidence because of a determination that the rebuttal reports15

should be presented only after -- only if and after Ms. Martin16

testified, the plaintiff’s expert.17

MR. SANTIAGO:  I --18

MS. ALITO:  Since Mr. Santiago has decided to go into19

this area of questioning, which is addressed in the rebuttal20

report, I would move into evidence, and request that the21

witness be able to have it in front of her.22

MR. SANTIAGO:  Your Honor, if I can just address23

that.  In her direct testimony, Ms. Alito asked Ms. Bell24

questions about the readmission, and referenced the readmission25
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in her direct.  I’m just simply following up on that.1

Although that was -- the report itself wasn’t2

admitted because the determination was let’s let Martin’s3

report go before.  However, questions were asked on the4

supplemental.5

THE COURT:  Well, Ms. Bell, you can put your6

supplemental report in front of you.  And if it enables you to7

answer these questions more fully, that’s fine.8

MS. ALITO:  Judge, may I approach to hand the witness9

that exhibit?10

THE COURT:  Sure.11

THE WITNESS:  Thank you. 12

THE COURT:  You can take a minute to look at that,13

but there’s no question pending that I’m going to let you14

answer.  We’ll get a new question for you.15

THE WITNESS:  Okay.  Thank you. 16

(Pause)17

MR. SANTIAGO:  And in your --18

THE COURT:  So, do we have a reference to the19

original report, D-7, that talks about whatever you’re asking20

about, Counsel?21

MR. SANTIAGO:  Your Honor, I didn’t hear you, I’m22

sorry.23

THE COURT:  Okay. 24

MR. SANTIAGO:  Your Honor, I -- I didn’t hear what25
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your question was.1

THE COURT:  Come to the side for a second.2

(Off-the-record Sidebar commences at 1:11 P.M./Concludes 1:12 P.M.)3

THE COURT:  Thank you, Counsel.4

BY MR. SANTIAGO:5

Q Ms. Bell, on -- in regards to the hospital readmission6

rates that you were talking, the lowering of rates, those --7

that you addressed in your supplemental report, isn’t that8

correct?9

A Correct.10

Q Okay.  And that’s D-8, isn’t that correct?11

A Correct.12

Q Okay.  Now you -- you relied on a declaration of a woman13

named Elizabeth Hoffman, isn’t that correct, in regards to14

discussing the percentages of hospital readmission?15

A Yes.16

Q Okay.17

A As -- yes.18

Q Do you have Ms. Hoffman’s declaration up there?19

A I don’t know, does it have -- does it have an exhibit20

number?21

Q No.  I’m going to -- in your report on Page 4, if you go22

to the last page --23

THE COURT:  D-8 for identification?24

MR. SANTIAGO:  Yeah, D-8.25
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THE COURT:  Okay.1

BY MR. SANTIAGO:  2

Q The supplemental report.3

A Yes.4

Q You say that hospital rates at -- and it’s a -- it’s the5

second paragraph.6

A I see it.7

Q It says -- do you see hospital --8

A Um-hum.9

Q -- readmission rates at the facility --10

A Um-hum.11

Q -- have decreased by nearly 50 percent.12

A Correct.13

Q Okay.  Where did you get that number from?14

A I believe with the declaration, there was -- there --15

there were numbers in the declaration.  I know I saw numbers, I16

don’t remember what the numbers were.17

Q Okay. 18

MR. SANTIAGO:  If I can just approach.  19

Q This is Ms. Hoffman’s declaration.  Do you see Paragraph 320

or Paragraph 4?21

A 4, okay.22

Q There -- there’s no -- there’s nothing there that says23

that hospital readmission fell 50 percent, does it?24

A No, it says readmission rate for the center was 3925
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percent --1

Q 39 --2

A -- in October.3

Q In October of 2011 --4

A Um-hum.5

Q -- isn’t that correct?6

A Um-hum.7

Q And there’s only a comparison of two months:  October,8

2010 and October, 2011, isn’t that correct?9

A Correct.10

Q So, you don’t know whether or not the readmission rate was11

sky high in any months prior or after that, do you?12

A Not according to this declaration, no.13

Q Okay.  Thank you.  So, two months is not -- you would14

agree is not a good sample to make a -- make a claim that the15

hospital readmissions at Somerset Valley fell or decreased.16

A Well, it’s the sample that was available.17

Q I understand.  But two months, you would agree, would not18

give you the whole picture of hospital readmission at Somerset19

Valley, would it?20

A Well, it shows the beginning of the change.21

Q Okay.  And in -- it could have gone up in November.  It22

could have gone up in December, isn’t that correct?  It could23

have -- it could be sky high right now, you wouldn’t know,24

would you?25
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A No, I wouldn’t know.1

Q Okay, thank you.  So, based on two months, you -- you made2

the recommendation that -- if I understand -- that there are3

other factors that may contribute to lessening or lower4

hospital readmissions and that two months worth may not be5

sufficient.  And based on those two --6

A I never said that.7

Q Well, I’m just saying.  And based on those two things,8

you’re saying that hospital readmission -- the hiring of RNs9

contributed to hospital -- lowering of hospital readmission at10

Somerset Valley.11

MS. ALITO:  I object to the form of the question.  It12

was impossible for me to follow.13

THE COURT:  Based on comparing just those two14

months --15

MR. SANTIAGO:  Yes.16

THE COURT:  -- did you make a correlation between the17

switch to RNs and the readmission rate at the center?18

MR. SANTIAGO:  Yes.19

THE COURT:  You can answer that.20

THE WITNESS:  Yes.  I’m -- I based it on those two21

months.22

MR. SANTIAGO:  Okay.  Thank you .23

BY MR. SANTIAGO:24

Q Now are you --25
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MS. ALITO:  I -- I have to -- I have to state an1

objection on the record.2

THE COURT:  All right.3

MS. ALITO:  With reflect -- with respect to the4

questions that Mr. Santiago asked the witness with regard to5

the possibility that the readmission rate in the following6

month to October was sky high.  When, in fact, we produced to7

Mr. Santiago on November 28th, 2011 the readmission rate for8

November of 2011, which was 20 percent.9

THE COURT:  Okay.  You can --10

MS. ALITO:  But --11

THE COURT:  You have lodged that objection --12

MR. SANTIAGO:  And there --13

THE COURT:  Just a second.  Go ahead.14

MS. ALITO:  Your Honor, it’s a question without a15

reasonable foundation in fact for the record.16

THE COURT:  Ms. Alito, we are in the middle of cross-17

examination.  You can supply her with additional information on18

redirect if it’s evoked by this line of questioning, and I’ll19

permit you to do that.20

MS. ALITO:  I will, Your Honor.  But I believe that21

it is improper for an attorney in New Jersey to ask a question22

knowing that the factual premise of his question is untrue.23

Thank you.  I --24

THE COURT:  And, Mr. Santiago, you must be careful25
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not to try to distort the data that you have in your1

questioning.2

MR. SANTIAGO:  I -- Your Honor, the -- I am just3

talking about October to October.4

BY MR. SANTIAGO:5

Q If you look at -- you had two months -- you had two6

months.  October, 2010 --7

THE COURT:  You’re not going to be able to repeat8

that questioning now.9

MR. SANTIAGO:  Okay.  That’s fine.10

THE COURT:  The objection has been made.11

MR. SANTIAGO:  All right.12

THE COURT:  I’ve made the comment, and she can pick13

it up on redirect.14

MR. SANTIAGO:  Okay.15

THE COURT:  But I do admonish you to use a proper16

universe of information, even if it hasn’t been put to Ms.17

Bell, if you have it.18

MR. SANTIAGO:  Okay.19

BY MR. SANTIAGO:20

Q Now, Ms. Bell, are you aware of the cuts in Medicare and21

Medicaid?22

A Yes.23

Q Okay.  And isn’t it correct that there was a three percent24

cut in Medicaid in the State of New Jersey?25
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A I don’t know the percentages.1

Q Okay.  In July -- were these cuts made in July?2

A I don’t know the dates either, I just know there’s been3

Medicare cuts.4

Q And can you tell me what you know?5

A I just know that there’s cuts and every long-term care6

facility is struggling with that.  I don’t generally get7

involved in the financial end.8

Q Okay.  And do you know anything about the bed hold policy9

in New Jersey?10

A Yes.11

Q And what’s your understanding?12

A Well, the bed hold policy is that the -- Medicaid -- well,13

it’s my understanding that Medicaid holds the bed for ten days,14

but I believe that’s changing.15

Q Yes.  And isn’t it correct that in the past, Medicaid --16

or Medicaid would pay, compensate a facility to hold a bed for17

ten days when a patient goes back to the hospital --18

A Yes.19

Q -- is that correct?20

A In the past, they did that.21

Q And -- and that compensation has been cut in the new cuts.22

A I don’t know what the cuts are.23

Q Okay.24

A I -- I heard there’s cuts.  I don’t know what they are.25
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Q Okay.  You said there was a change in the bed hold policy,1

can you tell me what you --2

A I don’t know what the change is.  I just heard that the3

policy is changing.  I don’t know what it changed to.4

Q Okay.  5

(Pause)6

MR. SANTIAGO:  No further questions.7

THE COURT:  Fine.  Ms. Alito, would you like to take8

five minutes, or do you want to launch in?9

MS. ALITO:  I can start right in, Judge.10

THE COURT:  Okay.11

REDIRECT EXAMINATION12

BY MS. ALITO:13

Q Ms. Bell, is an all RN staff likely to provide a higher14

level of patient care than a staff that includes LPNs?15

MR. SANTIAGO:  Objection, Your Honor; it’s beyond her16

expertise.17

THE COURT:  I’ll permit it.  It’s within her18

expertise as stated by herself, and I have qualified her as an19

expert in overview of patient care facilities.20

A Yes, I believe they provide better care.21

Q And can you explain why that is?22

A Because they have more education, particularly in the area23

of assessment.24

Q Is there currently a movement toward the increased use of25
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RNs?1

A There is a -- yes, there is.2

Q And could you explain that, please?3

A Well, the -- there is currently a -- there’s currently a4

movement to have RNs educated at a higher level.  And by --5

THE COURT:  To have RNs higher educated?6

THE WITNESS:  In other words, it’s called BSN in Ten. 7

I’m a member of the American -- the New Jersey State Nurses’8

Association.  And there is legislation pending, I don’t believe9

it’s approved yet, but there’s legislation pending that anyone10

who graduates from a long-term -- from a nursing school must11

get -- obtain their BSN within ten years.12

And the premise is -- I should say the consequence of13

that is there’s going to be -- BSN is going to be the lowest14

level of education for an RN.  So, it then places the LPN in a15

more of a technical role.16

MS. ALITO:  Okay.17

BY MS. ALITO:18

Q Do you have Exhibit D-8 in front of you?19

A D-8?20

Q Yes, your second report.21

A Yes, I do.22

Q All right.  23

THE COURT:  Just a second.  BSN is a four-year24

degree.  What is a BSN?25
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THE WITNESS:  Bachelor of science in nursing.1

THE COURT:  So, that’s a -- basically it’s a four-2

year degree.3

THE WITNESS:  Correct.4

BY MS. ALITO:5

Q All right.  And would you turn to Page 3, please?6

A Yes.7

Q All right.  And in the third full paragraph that begins,8

“Due to the increase in life expectancy” --9

THE COURT:  What page are we on?10

MS. ALITO:  Page 3.11

THE COURT:  Of D-7?12

MS. ALITO:  8.13

THE WITNESS:  D-8.14

MS. ALITO:  8, Judge.15

A Yes, I see that.16

Q All right.  And -- and in that paragraph, you note that17

research has shown that the more educated the nurse, the better18

the patient outcomes.  Could you explain that for us, please?19

A Well, when a resident -- when a nurse has more education,20

they are more skilled in assessing these residents who have21

multiple -- multiple or co -- co -- co-morbidities, many22

different illnesses.  So, they’re more skilled to identify when23

a resident is getting sicker, needs intervention quicker24

because they have that education in assessing.25
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Q All right.  And you were asked about hospital readmission1

rates.  And why is it a positive sign for hospital readmission2

rates to decrease?  And you’ve addressed this on Page 4 of that3

report.4

A It’s -- well, it’s very -- for the elderly resident, it’s5

very detrimental to be transferred to the hospital because a6

hospital is a place where there is lots of germs, and the7

residents are frail, and sick, and are susceptible to other8

infections, not the reason they went into the hospital for.9

So, -- and it’s also very detrimental to the10

cognitively impaired resident who is -- makes up a great11

percentage of the residents in the long-term care facility12

because it’s disorienting to them to be moved from place-to-13

place.14

So, it’s much better -- it’s a much better level of15

care to keep the resident in the long-term care facility,16

that’s the resident’s home, and they should stay there at all17

cost, if at all possible.18

Q Thank you.  19

THE COURT:  When you say “disoriented,” is that a20

health issue?21

THE WITNESS:  Well, it’s -- it’s detrimental to the22

resident.  It’s very upsetting to them.  They don’t know where23

they are, or sometimes they then become -- they begin to act24

out, and the hospital then might put them on a psycho active25
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medication that has all kinds of side effects because they’re1

had to control in the hospital.  It’s just like a domino effect2

of bad -- bad things happening to the resident once they’re3

transferred to the hospital.4

And then sometimes when they come back after that, it5

takes them very long, and sometimes they never get back to the6

level of functioning that they were prior to admission to the7

hospital.8

THE COURT:  So, readjusting to residents is9

difficult, right?10

THE WITNESS:  Correct.11

THE COURT:  Is that what you’re saying?12

BY MS. ALITO:13

Q So, Ms. Bell, do you see it as a positive sign for the14

patients, the residents at Somerset that during the year that15

Somerset switched to an RN staff, that the readmission rate16

dropped?17

MR. SANTIAGO:  Objection, Your Honor.  She --18

THE COURT:  What’s the objection?19

MR. SANTIAGO:  The objection is it causes for20

speculation as to what a patient or resident would feel.  Ms.21

Bell isn’t, you know, her -- her -- her field of expertise is22

limited.23

THE COURT:  Overruled.24

A I believe the question was did I see it as a positive25
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sign.1

Q Yes.2

A And, yes, I see it as a positive sign.3

Q Thank you. 4

MS. ALITO:  I’m going to hand the witness a document5

that I’ve marked as Defendant Exhibit 23, a performance6

appraisal, what was marked as Exhibit R135 during the ALJ7

proceeding.8

THE COURT:  Are you going to offer it in evidence?9

MS. ALITO:  I am.10

THE COURT:  Are you doing that?11

MS. ALITO:  Yes.12

THE COURT:  Any objection to D-23 going into13

evidence?14

(Pause)15

THE COURT:  Did I hear a response?16

MR. SANTIAGO:  No objection, Your Honor.17

THE COURT:  Thank you, Counsel.  D-23 in evidence.18

BY MS. ALITO:19

Q Now, Ms. Bell, Mr. Santiago asked you a number of20

questions about attendance and lateness issues, do you remember21

that?22

A Yes.23

Q And Mr. Santiago suggested to you that the issues of24

attendance and lateness were never raised prior to the union25
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campaign, do you remember that?1

MR. SANTIAGO:  Objection, Your Honor.  That -- that2

wasn’t -- that -- that’s not at all -- what I asked was whether3

or not they were disciplined for their lateness and attendance,4

not whether or not it was raised.5

THE COURT:  Well, the record will speak for itself.6

MS. ALITO:  I’m --7

THE COURT:  Ms. Alito, can you rephrase the question,8

please?9

MS. ALITO:  Sure.10

BY MS. ALITO:11

Q Ms. Bell, do you remember Mr. Santiago suggested to you12

that there was no disciplinary action taken with respect to13

time and attendance prior to the union election?14

A Correct.15

Q All right.  And I’d like to ask you:  First of all, this16

performance appraisal, on the first page, it indicates it’s for17

Jillian Jacques, right?18

A Correct.19

Q And what’s the -- what does it say next to “Today’s date?”20

A 3/25/09.21

Q All right.  And if we turn to the second page, Bate Stamp22

Number 2566, at the bottom, what does it say under “Weaknesses23

and areas that need immediate improvement?”24

A “Need to pay closer attention to completing admission25
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assessment.  Usually late for work, need to improve.”1

Q Okay. So, Ms. Jacques was warned about lateness back in --2

MR. SANTIAGO:  Objection, Your Honor.  Warned?  This3

is an appraisal that says “Manager”  -- “For manager only.” 4

Appraisals and warnings are two different -- two different5

eggs.6

THE COURT:  The third page seems to indicate that7

there is an employee signature there.8

MR. SANTIAGO:  And it also -- Your Honor, if I can9

say, it didn’t rise -- obviously it didn’t rise to the level of10

discipline because she wasn’t disciplined.  There’s no11

disciplines that were issued to Ms. Jacques prior to September12

13th of 2010.13

MS. ALITO:  No one -- no one -- no one stated to the14

-- that this was a discipline.15

THE COURT:  Right.16

MS. ALITO:  My question --17

THE COURT:  Okay.  So, it’s a performance appraisal. 18

And in weaknesses and areas that need immediate improvement,19

these two items are cited.  We can see that.20

What -- the objection is overruled.  But to -- let’s21

hear the question to the witness.22

BY MS. ALITO:23

Q Ms. Bell, you -- you had mentioned in the course of your24

questioning by Mr. Santiago that you recalled some other25
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mention of lateness with respect to Ms. Jacques.  1

A Correct.2

Q All right.  And this is a document back in 2009 that3

states, “Usually late for work, need to improve,” right?4

A That’s correct.5

MR. SANTIAGO:  Objection, Your Honor.  If I can voir6

dire quickly on this document?  Because I don’t --7

THE COURT:  No.8

MR. SANTIAGO:  -- believe she’s seen --9

THE COURT:  No.10

MR. SANTIAGO:  She’s -- she’s testifying to a11

document that she didn’t see.12

THE COURT:  No.  You’re interrupting the flow of this13

testimony.  The document is in evidence.  You can’t voir dire14

on the document, but you can have recross.15

BY MS. ALITO:16

Q Ms. Jacques, attendance did not improve after she was told17

in 2009 that it should improve, did it?18

A No.19

Q In fact, Exhibit P-27 that you were shown by Mr. Santiago20

has many pages of days on which Ms. Jacques was late for work,21

right?22

A I have to find P-27.23

Q Oh, sure.24

(Pause)25
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A Yes.1

Q So, contrary to any suggestion by Mr. Santiago being2

warned about the need to come to work on time didn’t make Ms.3

Jacques reform her ways --4

MR. SANTIAGO:  Objection, Your Honor.  Again, being5

warned.  She wasn’t warned.  There was no issuance of either a6

verbal or a written warning.7

It’s a -- it’s an appraisal.8

MS. ALITO:  I’m happy to --9

THE COURT:  Okay.10

MS. ALITO:  -- change the question to being counseled11

about --12

MR. SANTIAGO:  It’s --13

MS. ALITO:  -- the quote, “need to improve” --14

THE COURT:  Counsel, I’m not going to allow us to15

become sidetracked on the technical meaning of human resource16

discipline terms. 17

Ms. Alito, if you’d just refer to this as an18

appraisal, I think we’ll move through it.19

MS. ALITO:  Sure.20

BY MS. ALITO:21

Q So, obviously being told in an appraisal in 2009 that her22

-- that her lateness and timely arrival at work, quote, “needs23

to improve,” closed quote, that didn’t cause Ms. Jacques to24

improve in that area, did it?25
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A No.1

Q All right.  Now the other thing under “weaknesses and2

areas that need immediate improvement” is “need to pay closer3

attention to completing admissions assessments,” correct?4

A That’s correct.5

Q All right.  And this was in March of 2009, correct?6

A Correct.7

Q And that was months before Ms. Jacques was disciplined for8

her failure to do a pain assessment upon the admission of a9

patient, right?10

A That’s correct.11

Q So, the appraisal telling her in March of 2009, quote,12

“Need to pay closer attention to completing admissions13

assessment” didn’t lead her to do a pain assessment as she was14

required on the item we talked -- that you were questioned15

about before, right?16

MR. SANTIAGO:  Objection, Your Honor.17

THE COURT:  What’s the objection?18

MR. SANTIAGO:  The objection is, Your Honor, is that19

she’s trying to -- there’s no -- there is no connection between20

whether or not -- here if you look at the appraisal, it talks21

about admissions assessment.22

What Ms. Jacques was disciplined for in December 9 is23

a pain assessment on admission.24

THE COURT:  The words on Page 2 of D-23 are, quote,25
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“Need to pay closer attention to completing admissions1

assessment.” 2

The objection is overruled.3

BY MS. ALITO:4

Q Do you have P-21 in front of you?5

A P-21 --6

Q This is the December 10, 2009 survey.7

A Yes, I do.8

Q All right.  9

A December -- December 16th, 2010?  Mine is marked P-14.10

Q No, P-21 is the one that I’d like you to look at, December11

10, 2009.12

A I don’t have that up here.13

(Attorneys engaged in off-the-record colloquy)14

A This doesn’t have any marking on it, but this is -- this15

is December 1st, 2009.16

THE COURT:  You’re looking for P-21 in evidence?17

THE WITNESS:  Um-hum.18

MS. ALITO:  This is -- this is it, there’s no marking19

on it.20

THE WITNESS:  Oh, okay. 21

THE COURT:  Just mark it in pencil for her.22

THE WITNESS:  Thank you.23

THE COURT:  And direct her to which page?24

MS. ALITO:  Going to the page that is Bate stamped25
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5306.1

THE WITNESS:  Date stamped, did you say?2

MS. ALITO:  Oh, at -- numbered at the bottom, I’m3

sorry.4

THE WITNESS:  Oh, okay.  I have it.5

MS. ALITO:  All right. 6

BY MS. ALITO:7

Q Now there are two F tags addressed on that page, right?8

A The end of one F tag, and the beginning of another one,9

yes.10

Q Okay.  The F279 begins on the prior page.11

A Correct.12

Q And that has to do with comprehensive care plans.13

A Correct.14

Q All right.  And then on Page 5306, we have a second F tag,15

F309, quality of care, is that right?16

A That’s correct.17

Q Yeah.  And by the way, in connection with this, you were18

asked a question about the grades for scope and severity of the19

violation, do you remember that?20

A Yes.21

Q And you explained what a G level violation is.22

A Um-hum.23

Q How far up the alphabet does that scope and severity scale24

go?25
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A It goes to L.1

Q All right.  So, if earlier on cross-examination Mr.2

Santiago suggested that it went to I, and you agreed with 3

him --4

A Yeah, it goes to L.5

Q -- was that a mistake?6

A Yes, that was a mistake.7

Q Okay.  L is the highest.8

A L is the highest.9

Q Okay, thanks.  All right.  Now back to 5306, it states in10

the first full paragraph:11

“Resident Number 7 was admitted to the facility with12

a diagnosis of rectal cancer for which the resident13

experienced excruciating pain.  The resident’s initial14

pain assessment was incomplete and the interdisciplinary15

team failed to develop a care plan for the resident’s pain16

needs.”17

Do you see that?18

A Yes, I see that.19

Q And that refers to Ms. Jacques, is that your20

understanding?21

A (No verbal response)22

Q The admission.23

A The admission of pain assessment, correct.24

Q All right.  And that’s what you discussed in your report,25
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right?1

A Yes.2

Q And does that refer back to the performance appraisal:3

“Need to pay closer attention to completing4

admissions assessment.” 5

MR. SANTIAGO:  Objection; there’s no foundation.6

THE COURT:  There isn’t?7

MR. SANTIAGO:  No.  Because the appraisal is on March8

25th, 2009.  This incident happened on December of 2009, close9

to seven months later.10

THE COURT:  Overruled.11

BY MS. ALITO:12

Q Could -- could --13

A I would think yes because usually a performance evaluation14

is for a year.  So, it’s for the year prior to the time the15

performance evaluation is done.16

Q Let me rephrase the question.17

A All right.18

Q Because I -- I think I’ve been unclear.  Does the19

violation that’s stated -- noted in the survey with respect to20

failure to do an initial pain assessment on admission set forth21

the same type of mistake that was noted in the March, 200922

performance appraisal of Ms. Jacques telling her that she23

needed to pay closer attention to completing admissions?24

MR. SANTIAGO:  Objection, Your Honor.25
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A Yeah.1

MR. SANTIAGO:  There is no specificity on the2

appraisal that it had anything to do with pain.  To jump to the3

conclusion or to suggest that it had to do with pain4

assessments, there’s nothing in this assessment -- in this5

appraisal that even indicates that they’re the same thing.  We6

don’t know -- 7

MS. ALITO:  Your Honor --8

MR. SANTIAGO:  And there could be a number of things9

on the assessment.10

THE COURT:  That’s not an appropriate objection.  I11

mean it’s not a meritorious objection, Counsel.12

I’m going to overrule that --13

MR. SANTIAGO:  There --14

THE COURT:  -- and permit the witness to answer.15

A I would say yes because there’s multiple assessments that16

are required at the time of admission, pain being one of those17

assessments.18

Q Now if you’d turn to the following page of Exhibit P-21,19

which has the number 5307 at the bottom.20

A Okay.21

Q And this is discussing the F301 tag, is that right?22

A F309, yes.23

Q F309, I’m sorry.  All right.  The final paragraph states:24

“The surveyor reviewed the resident’s medical record25
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and found that when the resident was admitted, the1

facility failed to perform a complete pain assessment. 2

Consequently the interdisciplinary team did not develop a3

care plan for pain, and pain was not included on her list4

of problems, despite the fact that one of her admitting5

diagnoses was pain.”6

THE COURT:  And you’re reading from what?7

MS. ALITO:  P -- P-21, Page -- numbered 5307.8

BY MS. ALITO:9

Q Now keeping that page in front of you --10

A Okay.11

Q -- I’m going to ask you to go back to your report marked12

and admitted in evidence as D-7.13

A Okay.14

Q And turn to Page 6.  15

A Okay.16

Q And in discussing Ms. Jacques, you say:17

“She failed on December 2 to assess the pain level of18

a newly admitted resident with rectal cancer.  This19

failure led to the lack of development of a care plan for20

pain, which led to a deficiency for the Somerset Valley21

Center on the State survey report for 2009.”22

A Correct.23

Q Was your statement in your report that the failure to do24

the initial assessment led to the failure to complete a plan --25
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A Yes.1

Q -- based upon the conclusion in the survey by the State of2

New Jersey --3

A Yes.4

Q -- that expressed on Page 5307 of P-21, noting that the5

interdisciplinary team’s failure to develop a care plan for6

pain was a consequence of the failure to do an assessment when7

the patient was admitted?8

MR. SANTIAGO:  Objection, Your Honor.  Because the9

statement actually says it’s a consequence, despite the fact10

that one of her admitting diagnoses was pain.  They knew that11

she was admitted with pain.  So, just asking the question as it12

was asked is incomplete to the record.13

THE COURT:  I think the question is -- I think the14

question is sufficient.  Overruled.15

A In my opinion, the lack of the initial pain assessment was16

a contributing factor to the lack of the development of a care17

plan.18

Q And in your reading of the report set forth in P-21, does19

that appear to be the conclusion of the State of New Jersey, as20

well?21

A Yes.22

THE COURT:  Before we leave D-7, what page were you23

reading from in the prior question?24

THE WITNESS:  Page 6 at the top.25



Bell - Redirect 143

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

THE COURT:  Yes, right.1

BY MS. ALITO:2

Q Ms. Bell, my colleague reminded me that during your cross-3

examination, you had indicated that you -- you wanted to4

explain the connection between the F tags and the Code of5

Federal Regulations.6

A Yes.  I just -- I just wanted to say that the Code of7

Federal Regulations is listed above -- if I can show on the8

report -- like -- for example, where -- on Page -- this is P-219

on Page 05305 where F279 is in the margin.  And it says,10

483.20D and 483.20K and 1, these -- these 483 numbers are the11

Code of Federal Regulations.  And they link up with this F279. 12

It’s a regulation, it’s not an interpretative guideline.13

There are interpretative guidelines, but they don’t14

show up here on this document.15

Q Thank you so much.16

THE COURT:  Let me see if I understand.  If you17

wanted to find where the subject matter of F tag 279 is today18

found -- or is found in the Code of Federal Regulations as of19

the date of this survey --20

THE WITNESS:  Correct.21

THE COURT:  -- you would look -- and you’d look at F22

tag F279, and you would know that the current CFR for that F23

tag is 483.20D?24

THE WITNESS:  Correct.25
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THE COURT:  Okay.  And so F tags were assigned at1

some earlier time when CFRs had different numbers.2

THE WITNESS:  To be honest, I don’t really know how3

they got assigned.  I just know that they’re linked with the4

Code of Federal Regulations.5

THE COURT:  And they’re shown with their linkage --6

THE WITNESS:  Yes.7

THE COURT:  -- in these survey reports.8

THE WITNESS:  Yes.9

THE COURT:  Okay.  Thank you.10

MS. ALITO:  I’d like to mark as Exhibit D-24 an11

employee education attendance record, beginning with the number12

SVRNC001038. 13

THE COURT:  While you’re distributing D-24 for14

identification, I just have one more question for the witness15

following up this topic of F tags and scope and severity.16

Ms. Bell, can you show me where on this P-21 survey17

report you can see where the scope and severity code is18

indicated for a given violation?19

THE WITNESS:  Where it says -- do you see where it20

says F279 SSG, that’s the scope and severity on Page 5305 in21

the margin.22

THE COURT:  Okay.  Yes, I see that.23

THE WITNESS:  So, every F tag has a scope and24

severity.25
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THE COURT:  Could you have a violation of this F tag1

that’s only a B violation, not a G violation?2

THE WITNESS:  It wouldn’t usually be B, but it would3

be -- it could be a D, E, or F.  A, B, and C on the -- on the4

grid are considered substantial compliance.5

So, when it’s a resident related tag, it’s not very6

often cited at A, B, or C.7

THE COURT:  But it could be a D.8

THE WITNESS:  It could be a D, which would mean --9

THE COURT:  E, or an F.10

THE WITNESS:  Yes.11

THE COURT:  But this is a G.12

THE WITNESS:  This is a G because it was actual harm,13

the resident suffered pain.14

THE COURT:  Okay.  So, with F tag F279, you could15

have degrees of scope and severity --16

THE WITNESS:  Correct.17

THE COURT:  -- of a violation of that reg.18

THE WITNESS:  Yes.19

THE COURT:  Okay.  So, each time the survey cites an20

F tag, it has to also tell the recipient what the -- what the21

SS --22

THE WITNESS:  The scope and severity --23

THE COURT:  -- the scope and severity --24

THE WITNESS:  -- is, yes --25
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THE COURT:  -- level is.1

THE WITNESS:  Yes.2

THE COURT:  Okay.  For example, if you go on the same3

exhibit, P-21, down to Page 5310 --4

THE WITNESS:  Yes.5

THE COURT:  -- there’s a violation F tag 315 --6

THE WITNESS:  Correct.7

THE COURT:  -- with scope and severity at the D8

level, right?9

THE WITNESS:  Yes.10

THE COURT:  Okay.  I understand now.  Did you have11

any follow-up?12

MR. SANTIAGO:  I -- I have just voir dire on this. 13

I’m sorry.14

THE COURT:  Okay.  Where are we?  We’ve got a new15

exhibit, D-24.  Are you offering this in evidence, Ms. Alito?16

MS. ALITO:  I am.17

THE COURT:  Okay.18

MR. SANTIAGO:  Voir dire.19

THE COURT:  You may voir dire.20

VOIR DIRE21

BY MR. SANTIAGO:22

Q Ms. Bell --23

A Yes.24

Q -- did you ever see this document prior to today?25
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A I don’t know what document you’re --1

Q What’s marked as --2

MS. ALITO:  Mr. Santiago, I have a copy --3

MR. SANTIAGO:  I’m sorry.4

Q Have you ever seen that prior to today?5

A Yes, I believe I have.6

Q Do you recognize whose -- whose writing this is on the7

page?8

A No.9

Q Okay.  Are you able to identify who gave this -- this10

education?11

A It says “Presented by Jackie Southgate.”12

Q Have -- do you know any -- have you ever met Ms.13

Southgate?14

A No.15

Q Okay.  Do you know any of the individuals who signed --16

who attended this -- this -- this meeting?17

A Do I know them?  No.18

Q Okay.  Now do you know what was -- did you rely on this to19

write your report?20

A I don’t recall because I had exhibits attached to each one21

of these declarations.  And I started doing this in June, so22

most likely this was part of it.  I can’t swear to that because23

there was tons and tons of stuff that I read.24

Q So, you don’t know whether or not you relied on this to25
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write your report?1

A I -- I don’t know.2

Q And you don’t refer -- do you refer to this in your3

report?4

A I don’t -- I don’t -- which report, the first report?  I5

don’t think --6

Q Yes, your first report.7

A I don’t think so.  I don’t I referred to it, no.8

MR. SANTIAGO:  Your Honor, I object to the admission9

of D-24.  She has no recollection of this, she -- she --10

THE WITNESS:  No, I said I saw it before.11

MR. SANTIAGO I mean -- she doesn’t know who -- who --12

who actually put this together.   She doesn’t know what these13

meetings were about, other than the description of it, or what14

was discussed, if anything else was discussed beyond what was15

on here.16

She’s not the person to -- to put this through.  She17

can’t authenticate it.18

THE COURT:  What are you offering this for, Ms.19

Alito?20

MS. ALITO:  Your Honor, this -- this was marked as an21

exhibit at the ALJ proceeding, so it has been filed with the22

Court.23

I’m responding to Mr. Santiago’s attempt to suggest24

that the policy with respect to the completion of incident and25
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accident reports was that you could to them within 24 hours,1

fill them out within 24 hours.2

THE COURT:  Let me look at it, if I may.3

(Pause)4

THE COURT:  I’m going to admit D-24 into evidence. 5

It purports to be an official record of the employee education,6

it’s an attendance record signed by various employees and Ms.7

Jillian Jacques’s signature is on it at the bottom of Page 1,8

as I can discern from comparing it to D-2, and other documents9

that contain Ms. Jacques’ signature.10

There is a very close proximity in time between this11

training session and the incident reflected in D-2.  The12

training session, on its face, indicates that it was conducted13

on October 25, 2010 in the unit, presented by the supervisor of14

the unit, Ms. Southgate.15

The incident reflected in the disciplinary action16

against Ms. Jacques shown on D-2 is noted as having occurred17

only five days later on 11/1/2010.  I think that the18

circumstances indicating the authenticity of this document19

satisfy its admission under the Rules of Evidence, and I’m20

admitting D-24.21

Also, Ms. Bell has testified that she saw a whole22

great many documents before she prepared her opinion in this23

case.  And her opinion does refer to a failure of Ms. Jacques24

to complete the document and incident report.  And she has25
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testified that although she put in her report that it was1

December 5, it’s actually the disciplinary action, D-2, that is2

signed by the head administrator on November 5 and refers to an3

incident on November 1.4

So, over objection, it’s admitted into evidence.5

REDIRECT EXAMINATION CONTINUED6

BY MS. ALITO:7

Q Ms. Bell, I want you to assume that at Page 663 of the ALJ8

proceeding -- you don’t need to look at anything.9

A Oh, okay.10

Q I want you to assume in the ALJ proceeding at Page 663,11

Ms. Jillian Jacques acknowledged that this is her signature on12

the last line of Defendant’s Exhibit 24.13

A Okay.14

Q Indicating that on October 25, 2010, she attended this15

training.16

A Okay.17

Q And could you read the topic of the in service?18

A It says, “Proper completion of incident and accident19

report.”20

Q All right.  And then under content, it says, “All sections21

of all forms must be completed, CNA” -- it looks like --22

“statement and all statements to be obtained before end of23

shift, all forms to be given to supervisor before end of shift,24

update care plans, and interventions to be added, report needed25



Bell - Redirect 151

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

for each incident.”1

And then under, “Objectives,” it states, “Forms will2

be completed in entirety and in timely manner.”3

A I see that.4

Q All right.  And do you still have Defendant’s Exhibit 2 in5

front of you?6

A Defendant -- yes, I do.7

Q Okay.  And that incident occurred on November 1, 2010,8

right?9

A Correct.10

Q All right.  And could you read into the record under11

“Specific description of issue?”12

A “Incident reports not fully completed, missing signatures,13

unclear statements, interventions missing, missing supervisor14

review, CNA statement missing.”15

Q Does this discipline address the same topic that was16

addressed with Ms. Jacques in the in service employee education17

attendance record only a few days earlier?18

A Yes, it does.19

Q Does the fact that Ms. Jacques attended an education, an20

in service instructional program on completing incident reports21

just a few days before she failed to complete the reports as22

reflected as Exhibit D-2, does that impact your opinion with23

respect to the reinstatement of Ms. Jacques that is sought24

here?25



Bell - Redirect 152

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A Well, I already think there were multiple reasons not to1

reinstate her, so that’s one of the multiple, yes.2

Q Is it of concern with regard to patient care that an LPN3

would attend the session, outlining the requirements for the4

completion of incident reports, and then just a few days later5

violate those standards and complete the shoddy and incomplete6

reports referred to in D-2? 7

MR. SANTIAGO:  Objection, Your Honor.8

THE COURT:  It’s argumentative.9

MS. ALITO:  I’ll take out “shoddy.”10

THE COURT:  Follow the training and violate the11

policy.12

THE WITNESS:  I’m sorry.  Could you repeat?13

MS. ALITO:  Sure.14

BY MS. ALITO:15

Q Is it of concern with regard to potential impact on16

patient care that Ms. Jacques failed to complete the incident17

reports, and wrote them out in a sloppy manner as she did as18

reflected in D-2 just days after being instructed on the19

importance of doing it correctly?20

A When -- it’s of concern when incident reports are21

incomplete.  Because alterations to the care plan are based on22

the findings of the incident report.  So, that would -- so it23

looks to the causative factors what may have potentiated the24

fall so that you can put interventions in place to prevent the25
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fall from happening again.1

So, it -- that’s one reason why the incident report2

needs to be complete at the time of the incident.3

The other reason is the sooner that you document your4

observations of any incident, the more accurate it is.  The5

later that you do the documentation, the less accurate it6

becomes just because we’re human and we forget.  So, it’s of7

concern to me, yes.8

Q Ms. Bell, do you have Defendant’s Exhibit 22 in front of9

you?10

A Yes.11

Q All right.  Now under specific description of issue around12

the middle of the page --13

A Yes, I see it.14

Q Okay.  This also refers to Ms. Jacques, and you were15

questioned about this earlier.  Could you read for us what that16

says?17

THE COURT:  Are we on Page 1?18

MS. ALITO:  The first page of -- yeah, of D-22.  Bate19

Stamp 2548.20

A It says, “On 9/24" -- I can’t read what that says -- “On21

9/24" --22

Q ‘00?23

A ‘00, I think -- “you failed to document” -- maybe that’s a24

one.25
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Q Yeah.1

A Because up here it says one.2

Q Um-hum.3

A One zero.  -- “you failed to document on patient R.G.4

status post admission D/2" -- I’m assuming that’s day two --5

“and status post fall day two.  You also failed to document on6

patient C.B. on same date status post admission and” -- then7

it’s crossed out -- “and on same patient on 9/25/10 status post8

admission.”9

Q Okay.  So, that the -- the phrase referring to the 25th is10

crossed out.11

A Correct.12

Q All right.  Now that first sentence -- as you read that13

first sentence, does that refer to two separate failures to14

document on September 24?15

A That’s my understanding, yes.16

Q All right.  And is that reflected in your report?17

A Yes.18

THE COURT:  So, it was failures to document as to two19

different patients on the same day?20

THE WITNESS:  Yes.21

MS. ALITO:  Well, my question had been two different22

failures to document on one day.23

THE COURT:  On one day.24

MS. ALITO:  Yeah.25
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THE COURT:  And my question was --1

MS. ALITO:  Not necessarily two different patients.2

THE COURT:  And so I asked are we referring to two3

patients, but the same day. 4

THE WITNESS:  I believe so because there’s two5

initials, R.G. and C.B.6

MS. ALITO:  Thank you. 7

(Pause)8

MS. ALITO:  Your Honor, may I take just a couple of9

minutes before concluding?10

THE COURT:  Yes, sure.  Let’s take at least five.11

MS. ALITO:  Thanks.12

(Recess 2:10 P.M./Reconvene 2:24 P.M.)13

THE COURT:  Yes.14

MS. ALITO:  Thank you, Judge.15

BY MS. ALITO:16

Q Ms. Bell, I’m going to hand you Defendant’s Exhibit 21.17

A Thank you.18

(Pause)19

Q Do you believe you’ve seen this document before?20

A I’m not sure.  I may have.21

Q And this is titled “Summary of Discussion with Valerie and22

Inez,” right?23

A Right.24

Q All right.  And it’s -- appears to be signed at the bottom25
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by Valerie Wells and Inez Konjoh and Doreen Illis.1

A Correct.2

Q On September 7th, 2010.  And Mr. Santiago asked you a3

number of questions about whether Ms. Wells was ever4

disciplined for maintaining a separate -- I think he called it5

“private” --6

A Um-hum.7

Q -- but I don’t know that you ever called it private.  But8

a staffing list apart from SmartLinx, right?9

A Right.10

Q Do you remember those questions?11

A I remember the question.12

Q All right.  And if you’ll look under the plan of13

correction here, does that refresh your recollection about --14

A Yes.  I recall seeing a plan of correction, but my memory15

is that it was handwritten.16

Q Okay.17

A But I -- I could be wrong.  I recall the plan of18

correction.19

Q All right.  And the items in there, for example, under20

Item 1, “All manually typed or handwritten schedules need to be21

entered into SMLX,” SmartLinx, “today.”22

A Correct.23

Q “Anyone who’s added needs to be entered and updated in24

SmartLinx before she leaves every day.”25



Bell - Redirect 157

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A Um-hum.1

Q Item 3, “The typed written schedule is not to be used2

moving forward effective today.”3

A Um-hum.4

Q Item 4, “The typed master schedule needs to be entered5

into SmartLinx,” et cetera.6

A I see that.7

Q Is the document or the type of document that you were8

referring to when Mr. Santiago was questioning you about Ms.9

Wells being disciplined for not using the --10

A Yes.11

Q -- official schedule in SmartLinx?12

A Yes, it is.13

Q Okay.14

A Because I specifically remember the terminology, “Plan of15

correction.”16

Q All right. 17

MS. ALITO:  I’d like to move Defendant’s Exhibit 2118

into evidence.19

THE COURT:  Is this already in evidence?20

MR. SANTIAGO:  I thought it was already in.21

MS. ALITO:  I thought I marked it as ID, and didn’t22

move it in.23

THE COURT:  Let me double-check, please.24

(Pause)25
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MS. ALITO:  My notes reflect I ID’d it, but didn’t1

move it, although I certainly can always be wrong.2

THE COURT:  I just have it listed as ID on -- I think3

it was -- let me just go back.4

(Pause)5

MS. ALITO:  I have it on Page 101 of the December 26

transcript.7

(Pause)8

THE COURT:  Give me a moment.9

(Pause)10

THE COURT:  It came up during the testimony of Mr.11

Isele on December 2, marked for identification at that time.12

So, you’re offering it in evidence now.13

MS. ALITO:  I am, Judge.14

THE COURT:  Okay.  Any voir dire?15

MR. SANTIAGO:  No, Your Honor.16

THE COURT:  Any objection?17

MR. SANTIAGO:  No, Your Honor.18

THE COURT:  Thank you, Counsel.  D-21 in evidence.19

MS. ALITO:  I have nothing further, Judge.  Thank20

you.21

MR. SANTIAGO:  If you can just give me one minute,22

Your Honor.23

THE COURT:  Of course, Counsel.  Take what time you24

need.25
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(Pause)1

MR. SANTIAGO:  Your Honor, I’m --2

THE COURT:  Go right ahead.3

RECROSS EXAMINATION4

BY MR. SANTIAGO:5

Q If you could take a look at, Ms. Bell, Defendant’s 23. 6

Take a look at that, can you turn to the second page?  Well,7

the first page, I’m sorry.8

A D-23?9

Q Yeah, D-23.10

A What -- what is it?11

Q It’s Jillian Jacques’ appraisal.12

A I know I saw it, so it should be up here.  I have so many13

things up here that -- yeah, I know what it looks like.14

(Pause)15

A Here it is.16

Q Do you see the --17

A And which page did you say, the second -- 18

Q First page.19

A First page, okay.20

Q Do you see that response that says, “One is unacceptable,”21

“two meets stands,” do you see that?22

A Yes, I see that.23

Q Okay.  Can you go to the second page?  Do you see where it24

says “Attendance?”25
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A Yes.1

Q What’s the number next to that?2

A Two.3

Q And that would signify that she met the standards, isn’t4

that correct?5

A According to this coding, yes.6

Q Okay.  Ms. Bell, do you know any long-term care facility7

that has converted into -- from an LPN dominated unit to an RN8

only unit?9

THE COURT:  Just a second, please.  Could you repeat10

that question, please?  I just didn’t hear it.11

MR. SANTIAGO:  Yes. 12

BY MR. SANTIAGO:13

Q Can you identify any facility that has gone from a LPN14

dominated nursing unit to an all RN nursing unit in long-term15

care facilities?16

A The only one I know of is Somerset.17

MR. SANTIAGO:  No further questions.18

THE COURT:  Okay.  Anything else, Ms. Alito?19

MS. ALITO:  No.  Thank you, Judge.20

THE COURT:  Thank you, Ms. Bell.  Watch your step.21

(Pause)22

THE COURT:  Okay.  What would you like to do next?23

MR. SANTIAGO:  Your Honor, prior -- prior to putting24

Mr. -- I believe Mr. Isele back on the stand, can we have ten25



Isele - Cross 161

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

minutes so I can kind of shift gears to Mr. Isele now?1

THE COURT:  Definitely.2

MR. SANTIAGO:  And also I would like to discuss on3

sidebar a minor issue that has arisen, as well.4

THE COURT:  Okay.  Come ahead.5

(Sidebar conference commences at 2:34 P.M./Concludes 2:36 P.M.,6

transcribed under separate cover)7

(Recess 2:36 P.M./Reconvene 2:54 P.M.)8

THE COURT:  I think where we stand -- please correct9

me if I’m wrong -- is that Mr. Isele is on cross-examination.10

MR. SANTIAGO:  That would be correct, Your Honor.11

THE COURT:  Okay.  Shall we continue?12

MR. SANTIAGO:  If you wish.13

THE COURT:  It’s been a while, Mr. Isele.  You, of 14

course, are still under oath.15

MR. ISELE:  Thank you, Your Honor. 16

THE COURT:  And Mr. Isele’s report is which one?  His17

initial report.18

MR. SANTIAGO:  It’s marked as D-10.19

THE COURT:  Let’s get that out.20

(Pause)21

THE COURT:  And you may proceed, Counsel.22

MR. SANTIAGO:  Thank you, Your Honor.23

WILLIAM ISELE, DEFENDANT’S WITNESS,  RESUMES WITNESS STAND24

CROSS-EXAMINATION CONTINUED25
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BY MR. SANTIAGO:1

Q Mr. Isele, if you can take a look at your report at Page2

4.3

A Yes, sir.4

Q Okay.  We’re actually -- you know, just that’s the start5

of Sheena Claudio, I just wanted to -- so, if you go to Page 5,6

which is Item Number 3, do you see that?7

A Yes.8

Q Okay.  Mr. Isele, admissions note -- a nurse’s admissions9

note is part -- is a narrative that’s part of the admissions10

package, isn’t that correct?11

A Correct.12

Q Okay.  And it’s actually a separate sheet which is part of13

this bigger, you know, some other assessments and some other14

things that are part of the admissions of a patient into a15

long-term care facility, correct?16

A Physically it can be done a number of ways, that’s17

certainly one of them, yes.18

Q Okay, thank you.  And admissions notes -- nurses’19

admissions notes are assessable to not only the nurse, but20

other individual employees at the facility, is that correct?21

A Yes.22

Q And it’s -- it’s routinely used by, you know, other23

departments like physical therapy, let’s -- for instance --24

A Can be.25
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Q -- in putting together their assessment, isn’t that1

correct?2

A Can be, yes.3

Q Yes.  And this nurse’s admission note is often times in a4

binder, isn’t that correct?5

A Often.6

Q Okay.  And sometimes it’s removed out of a binder, it’s7

taken out of the binder, it’s put back in a binder as different8

people in the facility use it for their portion of the9

assessment, isn’t that correct?10

A It may be.  I don’t think it’s frequent that it’s11

separated from the rest of the admissions packet.12

Q But it can be.13

A It can be.14

Q Okay.  And -- and it also is possible that a admissions15

note can be misplaced, isn’t that correct?16

A It’s possible.17

Q Okay. And it also could be lost with other paper in the --18

you know, rehabilitation’s doing something, therapy may be19

doing something, so it could be misplaced, isn’t that possible?20

A It’s possible.21

Q Okay.  And, in fact, Ms. Sheena Claudio testified that she22

had done her nurse’s admission note, isn’t that correct?23

A I read that, yes.24

Q And, in fact, Ms. Konjoh admitted that she had all of the25
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rest of the admission, the only thing that was missing was the1

nurse’s admissions note, isn’t that correct?2

A That wasn’t clear to me as I was reviewing things, no.  It3

wasn’t clear to me what parts of the admission packet were4

there, and what parts were missing.5

Q She was only written up for not having an admissions note,6

isn’t that correct? 7

A That was the discipline, yes, sir.8

Q Okay.  She --9

THE COURT:  Of Ms. Konjoh?10

MR. SANTIAGO:  Of Ms. Claudio.11

THE COURT:  Of Ms. Claudio.12

MR. SANTIAGO:  Yes.13

BY MR. SANTIAGO:14

Q So, she wasn’t disciplined for missing any other parts of15

the admissions package, is that correct?16

A Correct.17

Q And isn’t it correct that nurses are allowed to rewrite18

admissions notes?  Is there a procedure for allowing nurses to19

rewrite admissions notes?20

A I wouldn’t say that’s common, no.21

Q I’m not saying it’s common.  Is it -- is it something that22

happens?23

A It would be a matter of facility policy, I don’t think24

it’s good practice.25
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Q Okay.  Do you know if there -- that -- if -- the process1

of an addendum to medical records?2

A Sometimes addendums are made.3

Q Okay.4

A Depending on circumstances.5

Q And in the addendum, a nurse would write down either6

“misplaced notes” or, you know, “this is written to replace7

something that should have been in here,” something along those8

lines, isn’t that correct?9

THE COURT:  Counsel, are you referring to that as an10

addendum?11

MR. SANTIAGO:  Yes.12

BY MR. SANTIAGO:13

Q It corrects omissions to records, isn’t that correct, the14

addendum?15

A Well, omissions to records can be a very serious problem,16

and we’re talking here about the nurse’s admission note, and17

that’s really fundamental to the continued care of the patient18

while the patient is in the facility.19

We saw it in much starker circumstances with the20

admissions assessment done by Ms. Jacques in the case where the21

facility received deficiencies, level G deficiencies.  There22

were no level G deficiencies here that I’m aware of, but I23

don’t think you can say “No harm no foul.”24

Q Okay.  My question was, Mr. Isele, if a nurse -- nurse’s25



Isele - Cross 166

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

admissions note is misplaced, is there anything wrong with1

doing an addendum?2

A (No verbal response)3

Q Writing an addendum for completeness of the record?4

A I’m -- I’m a little uneasy with your use of the word5

“addendum.”  If it’s discovered fairly early on that the6

nurse’s admission note is missing, and she has good7

recollection of what she had written down, if facility policy8

permits it, she can rewrite the note.  It’s not going to be as9

good as the original note because it wasn’t done10

contemporaneously.  I wouldn’t call that an addendum.11

Q Okay.  12

A An addendum is new information.13

Q Okay.  Now she was also -- if you look at Exhibit D-20,14

Mr. Isele --15

A D-20?16

Q Yeah.  17

A Give me a second here because --18

Q And I’m talking about Ms. Claudio. 19

A Right, that I understand.20

Q Okay.  21

A I see D-21.22

Q Do you see D-20?23

(Pause)24

A I’ve got D-21, D-22, and D-23.  I don’t see a D-20.  Thank25
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you.1

(Pause)2

Q Take --3

A Yes.4

Q Take a look at that.5

A Yes.6

Q Do you see where it says number -- it’s Number 4, it’s7

Paragraph 4 on the second page of D-20?8

A “Employee provided treatment to patient name redacted9

without an order.  Employee failed to write an order for skin10

tear treatment even though she documented on incident report11

that it was implemented.”12

Is that the one?13

Q Yes.14

A Yes.15

Q Okay.  Now there are occasions when physicians have16

standing orders for treatment of scratches and skin tear, isn’t17

that correct?18

MS. ALITO:  Objection.  We went through this the last19

time we were together.  There’s no suggestion in this record20

that any standard orders --21

MR. SANTIAGO:  I -- that wasn’t the question.22

THE COURT:  Let me hear the question again.23

MR. SANTIAGO:  My question was if he was -- if he’s24

aware that there are occasions when physicians have standing25
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orders for treatment of skin tears and scratches.1

MS. ALITO:  And my objection is that there is no2

suggestion in any portion of the record, with the ALJ record3

that any standing order is alleged to be involved in this case. 4

So, we’re going off on a complete detour with something that’s5

unrelated.6

THE COURT:  Sounds like it calls for speculation if7

there’s no connection to this record.8

MR. SANTIAGO:  Well, there -- there is no evidence9

either, Your Honor, in the record that there wasn’t a standing10

order.  That just because it wasn’t placed in the record11

doesn’t necessarily --12

THE COURT:  Is there a defense raised by the employee13

that the employee was following a standing order?14

MR. SANTIAGO:  The defense is that there are standing15

orders in this sort of case for scratches.  That physicians16

don’t have to be contacted prior to treatment of a scratch. 17

That scratches are treated, bandaged, and then a physician is18

called.19

She was disciplined for not calling the physician20

before she actually treated the wound.  Not that she didn’t21

treat the wound, she just didn’t make the phone call prior to22

treating the wound.23

MS. ALITO:  Your Honor, I’m --24

THE COURT:  I’m unable to follow this explanation. 25
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Did the employee raise this as a defense --1

MR. SANTIAGO:  Yes.2

THE COURT:  -- in the disciplinary process?3

MR. SANTIAGO:  Yes.4

MS. ALITO:  Where?  I’m sorry -- may I have a cite,5

please?6

(Pause)7

MR. SANTIAGO:  In fact, in the testimony of Jackie8

Ingram, she testified -- and she was the Director of Nursing at9

Somerset Valley.  She testified that you can get an order after10

treatment, and that cite is 1981.11

THE COURT:  That’s not the same as a standing order,12

is it?13

MR. SANTIAGO:  No, it’s not the same thing as a14

standing order, Your Honor.15

THE COURT:  Okay.  Can you maybe rephrase your16

question --17

MR. SANTIAGO:  Okay.18

THE COURT:  -- to overcome the objection?19

MR. SANTIAGO:  No problem.20

BY MR. SANTIAGO:21

Q Mr. Isele, were -- did you know that in these types of --22

that there are situations or types of situations where it is --23

at Somerset Valley, it’s appropriate to treat the patient prior24

to calling a physician to get an order for that treatment when25
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you wrote your report?1

A I do not know that that’s policy at Somerset, and I don’t2

think it’s best practice.3

Q I understand you don’t think it’s best practice.  My4

question is did you know that, at least for the former Director5

of Nursing, Ms. Jackie Ingram, she testified that: 6

“It was -- you can get an order after treating the7

wound.”8

A I have read that testimony by Ms. Ingram.  I do not know9

that that’s policy at Somerset.10

Q Okay.  But do you agree that she was Director of Nursing11

and she had oversight over the Nursing Department --12

A At --13

Q -- isn’t that correct?14

A At some point, yes.15

Q And she was also the Vice President of Clinical Operations16

that oversaw certainly some Director of Nursings at Somerset or17

Care One facilities, isn’t that correct?18

A I’ve never seen her identified as that.19

THE COURT:  As what?20

Q I didn’t hear that?21

A Direct -- I have never seen her -- I believe you said --22

and correct me if I’m wrong -- you asked me if I was aware that23

she was Director of Operations.24

Q No, Vice President --25
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A Vice President of --1

Q -- of Clinical Operations.2

A I’ve never seen her identified as Vice President of3

Clinical Operations.4

Q Okay.  We’ll come back to that.  Now if -- if a patient is5

bleeding, would a nurse have to call -- or if a patient is6

bleeding, what’s a nurse’s obligation to treat that patient?7

A You want to stop the bleeding.8

Q Okay.  And so the nurse would treat the patient.  Would9

she have to get on the phone if -- if the patient is bleeding,10

would she have to get on the phone and call the doctor prior to11

stopping the bleeding?12

A Well, that depends on how severe the bleeding is.  I think13

it’s a better practice to call the physician, let him know his14

patient is bleeding, and have him issue a telephone order.  It15

takes a matter of -- less than a minute.16

Q How about if she can’t contact the physician at the time?17

A Well, I said it depends on the circumstances.18

Q Okay.19

A If she can’t contact the physician, then, of course, you20

treat the bleeding to the best of your nursing judgment and21

follow-up with the doctor later on.22

Q Okay.  And, in fact, although not preferred to do it that23

way, sometimes certain circumstances demand that it be done24

that way, is that correct? 25



Isele - Cross 172

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A Circumstances may demand it, that is correct.1

Q Okay.  If you look at just 1842, I said we’ll get back to2

this.  Ms. -- Ms. -- in the direct -- oh, sorry.3

MS. ALITO:  1842?4

MR. SANTIAGO:  Yeah.5

MS. ALITO:  Thank you.6

MR. SANTIAGO:  Starting at 1841, the bottom so we7

give it a little --8

THE COURT:  You mean the administrative hearing?9

MR. SANTIAGO:  Yes.10

THE COURT:  At 1841.  Who’s testifying?11

MR. SANTIAGO:  Jackie Ingram. 12

(Pause)13

BY MR. SANTIAGO:14

Q It says -- question:15

“Q With whom are you employed?16

“A Care One.17

“Q What position do you currently hold?18

“A Currently I’m the Director of Nursing at Somerset19

Valley.20

“Q Prior to becoming the Director of Somerset -- excuse21

me -- the Director of Nursing at Somerset Valley, what22

position did you hold?23

“A Vice President of Clinical Operations for Care Ones24

in New Jersey.”25
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So, it is -- so, based on Jackie Ingram’s testimony,1

she was the Vice President of Clinical Operations over certain2

Care Ones’ facilities.3

A She certainly should have known what her position was,4

yes.5

Q Okay.  Thank you.  Now if you take a look at D-20 --6

A Yes.7

Q -- and you look at Somers Bate Stamp -- Somers 3492A.8

A 3492A, yes, sir.9

Q Okay.  Do you see where it says, “Name of physician10

notified.”11

A Yes.12

Q Okay.  And that was signed by Ms. Claudio, isn’t that13

correct?  There’s a signature under “Person preparing report.”14

A I see the signature, it looks like it might be S. Claudio,15

yes.16

Q Okay.  And do you see that the doctor was notified on17

12:45.18

A That’s what it says.19

Q P.M.20

A Yes.21

Q Okay.  So, the doctor was notified of the -- of the tear -22

- the skin tear, isn’t that correct?23

A The 12:45 is kind of written over.  I wouldn’t want to24

speculate as to what -- it could be 12:30, it could be 12:50. 25
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I don’t know.  There’s something underneath the 12:45.1

Q Okay.  But it says, “Time responded, 12:45,” isn’t that2

correct?3

A It does, that’s quite clear.4

Q Okay.  Thank you.  So, the doctor responded at 12:45 to5

Ms. Claudio’s call about the scratch and skin tear.6

A That’s what this indicates, yes, sir.7

Q Okay.  8

(Pause)9

Q Mr. -- Mr. Isele, if you can take a look at Paragraph --10

Paragraph 5, do you see it says, “Sustained head injury?” 11

A Of -- of --12

Q Of Page 5, Paragraph 5, do you see that.  Your report.13

A Oh, my report.14

Q Yes, D-10.15

A I was still looking at D-20.16

Q I’m sorry, D-10.17

A Page 5, Paragraph --18

Q Keep your finger on D-20, though.  Do you see that?19

A “Failure to document a slip and fall in which the patient20

sustained a head injury,” yes.21

Q Okay.  Now isn’t it correct, if you take a look at D-20 --22

if you go down to Bates Number 3487 --23

A Yes.24

Q Isn’t it correct this is an individual statement by Ms.25
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Claudio?1

A Appears to be, yes.2

Q Okay.  And, in fact, in that section paragraph, she says3

that she did a neuro check, isn’t that correct?4

A Let me read it.5

(Pause)6

A There are two paragraphs under Number 2 on that page, the7

names of the patients have been redacted.  The first one8

relates to a Mr. name redacted.  The second one relates to a9

Mrs. name redacted.  The reference to neuro checks refers to10

the Mrs.11

Q Okay.12

A To a female patient.13

Q Yes.14

A Okay.15

Q Now Ms. Claudio said she did neuro checks.  She completed16

neuro checks, isn’t that correct?17

A That’s what she says, “Did complete neuro checks.”18

Q Now in your report, you didn’t -- you didn’t indicate that19

Ms. Claudio had done the neuro checks, isn’t that correct?20

A (No verbal response)21

Q That would be your -- at Page 5, Paragraph 5 of your22

report, D-10.23

A I stated nothing about neuro checks.24

Q Okay.  Thank you.25
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A Except -- no, I take that back.  I’m sorry.  I say:1

“It’s extremely dangerous and professionally2

irresponsible to fail to document a head injury and the3

neuro checks that are required following such injury.”4

Q Exactly.  But Ms. Claudio testified or wrote down in her5

individual statement that she had done the neuro checks, isn’t6

that correct?7

A She does indicate that.8

Q Okay.  9

THE COURT:  What is L-O-C in that note of hers? 10

“However, did complete neuro checks and monitored for any L-O-11

C.” --12

THE WITNESS:  That would be loss of consciousness.13

THE COURT:  -- “or complaints of pain.”14

THE WITNESS:  Right.15

THE COURT:  “None noted.”16

THE WITNESS:  Right.17

BY MR. SANTIAGO:18

Q Now your paragraph -- on Page 5 of your report, Paragraph19

6 --20

A Yes.21

Q Okay.  -- that you -- you’re discussing the TARs, Ms.22

Claudio’s TARs where she came back to the facility.23

A Yes.24

Q Okay.  There is no evidence that Ms. Claudio had not done25
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the treatments, was there?1

A She was disciplined for not doing the treatments.2

Q Okay.  What’s your basis for -- for saying that she did3

not do the treatment?4

A There is -- and I don’t know what exhibit it is -- but I5

recall seeing a disciplinary action indicating that she did not6

do treatments on multiple patients.7

THE COURT:  In connection with this incident?8

THE WITNESS:  Yes.9

(Pause)10

BY MR. SANTIAGO: 11

Q I believe if you take a look at P-20 -- P-20 --12

A I’m looking at D-20, yes.13

Q No, P.14

A Oh, P.15

Q And it may be --16

(Pause)17

Q It should be Ms. Claudio’s termination letter.18

(Pause)19

Q Do -- did you find P-20?20

A Not yet.21

(Pause)22

MR. SANTIAGO:  If we can go off the record one23

second, Your Honor.24

(Recess 3:23 P.M./Reconvene 3:24 P.M.)25
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BY MR. SANTIAGO:  1

Q I -- I understand --2

A The form, “Notice of Disciplinary Action,” it’s the same3

form as D-20.4

Q Okay.  Let me take a look -- if you could take a look at5

that letter.6

A Yes.7

Q Okay.  That’s her termination letter, isn’t that correct?8

A It appears to be, yes.9

Q Okay.  And that -- and what’s the date of that letter?10

A October 21, 2010.11

Q Okay.  And in that letter, there’s no mention that she was12

disciplined for not doing -- or not -- not doing or dispensing13

with her treatments -- her treatments to patients, isn’t that14

correct?15

A It says:16

“The reason for this termination is your17

inappropriate and/or unprofessional conduct, including but18

not necessarily limited to, your failure to complete19

required clinical documentation.”20

Q Okay.  So, the only reason that was given was that she did21

not complete the documentation.22

A No.23

Q Her clinical documentation, isn’t that correct? 24

A No.  The reason that’s given is inappropriate,25
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unprofessional conduct, including but not necessarily limited1

to, failure to complete documentation.2

Q Okay.  The only specific mentioned violation is not doing3

her clinical documentation, isn’t that correct?4

A That is what’s mentioned in the letter --5

Q Okay.6

A -- as being included, but not limited to.7

Q The specific mention is solely the clinical documentation,8

isn’t that correct? 9

A No.10

THE COURT:  Asked and answered, go on, Counsel.11

BY MR. SANTIAGO:12

Q There is no mention --13

THE COURT:  If you’re asking whether it’s the only14

itemized reason --15

Q The only itemize reason.16

THE COURT:  -- that’s a different question.17

MR. SANTIAGO:  Yes.18

A Yes.19

Q Okay.20

MS. ALITO:  Objection.  To clarify, all these21

questions were referring specifically to the one page document22

of the letter of October 21st.23

THE COURT:  That’s true.24

MS. ALITO:  P-20.25
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BY MR. SANTIAGO:1

Q Let me ask it light this.  Would the failure to administer2

treatments be a significant violation of nursing practice?3

A Yes.4

Q Okay.  And would you not consider if you were -- to5

terminating someone, that that would be included as a itemized6

category in a termination letter?7

A (No verbal response)8

Q Don’t look at Ms. Alito, look at me.9

MS. ALITO:  Oh, I object to putting that on the10

record.  The witness isn’t looking at me.11

MR. SANTIAGO:  He was.12

THE COURT:  I think it calls for speculation as to13

what somebody would put in a termination letter.14

Objection sustained.15

MR. SANTIAGO:  Okay. 16

BY MR. SANTIAGO:  17

Q Would you not put the most important things in a18

termination letter?19

THE COURT:  Same objection; same ruling.20

Q Isn’t it correct, Mr. Isele, that Ms. Doreen Illis, the21

Administrator, prevented Ms. Claudio when she came back from22

signing her TARs?23

A Yes, that is my understanding.24

Q Okay.  Although she returned to complete the TARs, she was25
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prevented from doing so by Ms. Illis, isn’t that correct?1

A Ms. Illis took the book from her.2

Q Okay.  And isn’t it correct -- or do you know whether or3

not missing MARs and TARs was a problem -- a significant4

problem at Somerset Valley?5

THE COURT:  What do you mean “missing?”6

Q I mean blank MARs and TARs.7

A There were many indications that that was a problem at8

Somerset Valley, yes.9

Q And you said there was some -- there was some indication10

that there are problems.  What indications did you see?  What’s11

your basis for making that statement?12

A There were in service educational programs prior to this13

October date where completion of MARs and TARs were the subject14

of the educational programs.  That one I remember specifically.15

There were -- there were other indications --16

Q And were there any after this -- this discipline was17

issued to Ms. Claudio?18

A I don’t recall specifically.19

(Pause)20

Q If you can take a look at what’s been marked as P-23.21

A Yes.22

Q And that’s an October monthly nurses’ meeting, is that23

correct?24

A Yes, um-hum.25
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Q Okay.  If you could take a second -- turn to the second1

page.2

A Yes.3

Q That’s the agenda of topics for that meeting.4

A Yes.5

Q Do you see Paragraph 5?6

A I do.7

Q Okay.  Do you see it says, “Blanks of MARs and TARs, no8

excuse.”9

A I see that.10

Q Okay.  If you -- and that’s October 20th, 2010, isn’t that11

correct?12

A That’s dated October 20th, 2010, which is the day before13

Ms. Claudio’s termination.14

Q Okay.  Now if you can take a look at November 18th of15

what’s been marked as P-29.16

A Yes.17

Q That’s the nursing meeting for November 18th, 2010, isn’t18

that correct?19

A Yes, it appears to be.20

Q Paragraph 3, MARs and TARs.21

A Um-hum, yes, I see that.22

Q And it says, “Blanks on MARs and TARs, no excuse.”23

A Yeah, that Number 3 is almost an exact duplicate of Number24

5 on the -- on P-23, yes.25
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Q Okay.1

A Yes, I see it there, um-hum.2

Q And it’s on the agenda --3

A It is.4

Q -- isn’t it?5

A Yes, it is.6

Q Okay.  As there’s a problem with MARs and TARs being7

blanks.8

A Certainly an indication that there is a problem with MARs9

and TARs being blank.10

Q Okay.  And so there was a problem after Ms. Claudio --11

A Appears to be continuing, yes.12

Q Yes.13

A I have never seen this November 18th document before, but14

it appears to be continuing, and that doesn’t surprise me.15

Q Okay.  16

(Pause)17

MR. SANTIAGO:  I would like to offer P-23 and P-29 in18

evidence.19

MS. ALITO:  No objection.20

THE COURT:  P-23 and P-29 in evidence.  Thank you.21

BY MR. SANTIAGO:22

Q Mr. Isele, just really quickly, you said that this meeting23

-- the -- what is mentioned on P-23, which is the October24

meeting, it was on 10/20 --25
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A Yes.1

Q -- 10.  Isn’t it correct that Ms. Claudio was on2

indefinite suspension as of October 8th?3

A I don’t remember the specific dates.  All I know is that4

you just showed me P-20, which is the termination letter dated5

October 21.6

Q Yeah.  Isn’t it true that the incident with the TARs7

happened on October 7th?8

THE COURT:  Well, can you show him something?9

MR. SANTIAGO:  Yes.10

A Again, I don’t remember the exact date.11

Q If you’d take a look at -- if you’d take a look at12

Paragraph 6 --13

A Of my report? 14

Q -- Page 5 --15

A Of my report?16

Q Yeah.  17

A I don’t --18

Q It says she returned to the -- she returned on 11 -- I’m19

sorry -- at 11:25 P.M.20

A More than eight hours after her shift ended.21

Q Yeah.22

A Yes, but I don’t see that I put the date there.23

Q If you’d take a look at your -- D -- it would be D-11.24

A D --25
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Q 11, which is your --1

A My supplemental report.2

Q -- supplemental report.3

A Yes.  And you’re right, there I refer to the incident as4

occurring on October 7th, 2010.5

Q Okay, thank you.  6

THE COURT:  D-11 is not yet in evidenced, correct?7

MR. SANTIAGO:  Correct.8

THE WITNESS:  Correct.9

THE COURT:  Just let me make a note of that, please. 10

I’ll be right with you.11

MS. ALITO:  Since Mr. Santiago has now referred to a12

specific date portion of that report, I’d move that into13

evidence.14

THE COURT:  I don’t know that we did that with the15

prior witness, Ms. Bell.  We just allowed it to be referred to.16

MS. ALITO:  Yeah, I think I -- I think that one17

should be moved into evidence, as well, since there’s been18

extensive -- there was extensive reference to the content of19

the report.20

MR. SANTIAGO:  I --21

THE COURT:  I’m not prepared to do that at this time,22

but you don’t necessarily have to recall the witness for that. 23

You can raise it at an appropriate time.24

MS. ALITO:  Thank you.25
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THE COURT:  States that October 7 date.1

(Pause)2

THE COURT:  Sir, this is your report, this thing3

that --4

THE WITNESS:  That is my supplemental report, yes,5

Your Honor.6

THE COURT:  Okay.  7

(Pause)8

THE COURT:  Mr. Santiago, is there a disciplinary9

document in the time frame of October 7?10

MR. SANTIAGO:  No, Your Honor.  What -- if we -- I11

can explain to you on the side.12

THE COURT:  Not necessary.13

MR. SANTIAGO:  Okay.14

THE COURT:  I mean it was --15

MS. ALITO:  Well, there is.16

THE COURT:  It would just make a quick --17

MS. ALITO:  There is a notice of disciplinary action.18

MR. SANTIAGO:  It’s not in the record.19

MS. ALITO:  It -- not -- not here.  It was -- it20

appears to be Respondent’s 125 in the ALJ proceeding, Page 2.21

THE COURT:  Thank you, Ms. Alito.  I’m not asking for22

more exhibits; that answers my question.23

(Pause)24

BY MR. SANTIAGO:25
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Q Page -- if you can go to your report on Page 6, D-10.1

A D-10 on Page 6.2

Q Um-hum, yes.3

A I’m there.4

Q Jillian Jacques --5

A Yes.6

Q -- do you see that?7

A Yes, I do.8

Q Paragraph 2, Jillian Jacques, do you see that?9

A “Jillian Jacques acknowledged that in July or August, she10

committed a serious medical error when she failed to observe a11

patient taking her medication,” yes.12

Q Was Ms. Jacques issued a discipline for that -- for that13

incident?14

A Well, she must have been, or I wouldn’t have known about15

it.16

Q If I were to tell you that she was not issued a discipline17

for that -- for that incident, would that change your opinion -18

- would that change your opinion as to -- or would that change19

your opinion in your expert report?20

A No.  Because in some of the materials that I reviewed, I21

must have seen this acknowledgment.  Remember, I was doing this22

back in the beginning of July, so I don’t recall specifically23

seeing a disciplinary action, but I must have seen that she did24

this, and she acknowledged it.  There’s no other way I could25
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have written it there.  And if she did commit this medical1

error when she failed to observe a patient taking her2

medication, that would not change my position at all.  It would3

be a very serious medical error.4

Q Okay.  But you’re not sure whether or not she was5

disciplined.6

THE COURT:  Are you asking him from his memory?7

A It would be irrelevant.8

Q Okay, thank you.9

A She did it.  And my focus is on what she did or omitted to10

do that placed patients in danger.11

Q In your review of the record, did you notice other12

individuals who admittedly committed infractions that did not13

receive discipline of the ALJ hearing?14

THE COURT:  Counsel, I don’t understand the question.15

MR. SANTIAGO:  Okay.  He --16

BY MR. SANTIAGO:17

Q Did you review the ALJ transcript?18

A I reviewed some of them, yes.19

Q And --20

A After our last session here, beginning of December, Mr.21

Barbatsuly provided me with transcripts of the three nurses22

involved here, of Jackie Southgate, and of Konjoh and Illis.23

Q Okay.24

A And I reviewed those during the -- I guess recess period25
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between the last time I appeared and today.1

Q And in --2

THE COURT:  Does that include Ms. Wells?  You said3

the three nurses.4

THE WITNESS:  I don’t think I reviewed Ms. Wells, no.5

THE COURT:  Okay.  So, you reviewed the three nurses6

involved here.7

THE WITNESS:  The transcripts of their testimony8

before the ALJ of Jacques, Napolitano, Claudio, yes.9

MR. SANTIAGO:  Okay.10

THE COURT:  And also Ms. Konjoh and Ms. Illis, is11

that --12

THE WITNESS:  Also Ms. Konjoh and Ms. Illis, and also13

Jackie Southgate.14

THE COURT:  And Ms. Southgate, okay.15

BY MR. SANTIAGO:16

Q And in Ms. -- Jackie Southgate’s testimony, did she not17

testify that individuals committed -- did not -- in one18

instance, did not do an incident report which she was going to19

issue discipline and was told not to?20

A I remember that, yes.21

Q And did she not also testify that other individuals22

committed medication errors of which they did not receive23

discipline?24

A My recollection of her transcript is she did not know25
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whether they received discipline or not.1

Q Okay.  But as far as she knew, they had not received2

discipline.3

A She did not know whether they received discipline or not.4

Q Okay.  Did you -- did you come across in your review of5

the transcripts and discipline a person by the name of Mohammad6

Bockarie?7

A Yes, I did.8

Q And isn’t it correct that he was -- he was -- he -- the9

testimony was that he did not give Coumadin and Heparin to10

patients, and did not receive discipline?11

A My recollection is that that allegation was never12

substantiated.13

Q Okay.  But the claim was that he did not, by both Ms.14

Jacques and Ms. Southgate, is that he did not give Coumadin15

and --16

A There was an allegation --17

Q -- was not disciplined.18

A There was an allegation, it was investigated, and it was19

not substantiated is my recollection.20

Q And do you know if Bockarie testified at the underlying21

ALJ hearing?22

A I do not, and I did not review the transcript if he did.23

Q Okay.  If I were to tell you that Mr. Bockarie testified24

at the ALJ hearing and said that he did commit those25
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infraction, and was not disciplined, would that change your1

opinion?2

A No.3

Q Okay.  4

MS. ALITO:  Could I have a page reference to this5

testimony by Mr. Bockarie?6

THE COURT:  And in the process, could we have a7

spelling of his last name, please?8

MR. SANTIAGO:  His last name’s pretty -- I would have9

to look it up.10

THE COURT:  If you happen to see it in front of you,11

that’s all I ask.12

MR. SANTIAGO:  Yeah, I’m looking for it right now,13

Your Honor.14

MR. SILVERSTEIN:  I have it, Your Honor.  B-O-C-K-A-15

R-I-E.16

(Pause)17

MS. ALITO:  I found it.  Mr. Santiago, we -- we found18

it.19

MR. SANTIAGO:  Okay.20

MS. ALITO:  I have no objection.21

BY MR. SANTIAGO:22

Q Mr. -- isn’t it correct that staffing levels are a key23

indicator to quality of care?24

A Yes, I think you can say that.25
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Q Okay.1

A Yes. 2

Q And, in fact, there have been many -- in terms of academic3

research papers that have said that the staffing levels of a --4

at a long-term care facility directly correlates to better care5

of patients --6

A I --7

Q -- is that correct?8

A I believe that is true.9

THE COURT:  Do you mean more, or different, or what?10

MR. SANTIAGO:  More.  More.  More staffing.11

BY MR. SANTIAGO:12

Q And, in fact, the research is inconclusive as to whether13

or not RNs or LPNs or whether -- there’s no conclusion in those14

research that RNs provide better treatment than LPNs, and that15

LPNs are less superior than RNs, isn’t that correct, in long-16

term care facilities?17

MS. ALITO:  Are we referring to a specific research18

paper --19

MR. SANTIAGO:  I --20

MS. ALITO:  -- Mr. Santiago?21

MR. SANTIAGO:  I’m just asking if he has --22

A I’m not familiar with that.23

Q Okay.  Are you familiar with any research that says that24

RNs in long-term care facilities provide better treatment or25
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better care than LPNs?1

THE COURT:  Is this within the scope of his opinion2

report or of the direct, I’m wondering?3

MR. SANTIAGO:  Yes, Your Honor.4

THE COURT:  Okay.  Well, let’s root in there then.5

MR. SANTIAGO:  It’s under -- it’s under Valerie6

Wells.7

THE WITNESS:  Under Valerie Wells, I was speaking to8

my own experience as the State ombudsman and as general counsel9

for the State ombudsman over a period of nine years.  It was10

clear to me that the single biggest problem in nursing home11

care was staffing.  Have I read research papers?  Yes.  Am I12

familiar with any that say RN care is better, worse, equal to13

LPN care?  No, I’m not specifically familiar with any such14

studies.15

MR. SANTIAGO:  Thank you.16

THE COURT:  I just want to make sure that the record17

is clear here.  Looking at your report, I don’t see you opining18

as to the relative quality of LPN versus RN --19

THE WITNESS:  No.20

THE COURT:  -- at all.21

THE WITNESS:  No.22

THE COURT:  You just say --23

THE WITNESS:  I did not, in my report.24

THE COURT:  -- things like “facilities that retain25
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long-term staff, and assign them based on their demonstrated1

skills and competencies consistently provide a higher quality2

of care.”3

THE WITNESS:  That is my opinion, yes.4

MR. SANTIAGO:  And I’m asking, Your Honor, whether or5

not he, in his research -- in his reading of research had -- if6

he’s come across an article that’s said that RNs in a long-term7

care facility or -- a long-term care facility are better than8

LPNs.  9

BY MR. SANTIAGO:10

Q And I believe you said --11

THE COURT:  Counsel, if there’s nothing in his report12

about it, and nothing on direct about it, then I’m just13

questioning why you’re asking him --14

MR. SANTIAGO:  I believe that Bell suggested that RN15

in a long-term care facility -- Ms. Bell, Beth Bell suggested16

that RNs were better than LPNs.17

Mr. Isele is an ombudsman, he under -- he talked18

about staffing.  And I’m asking him as -- in his experience,19

and in his opinion, has he ever come across an article which20

would suggest that RNs are better suited or provide better care21

in a long-term care facility than LPNs.22

THE COURT:  I hear the question, but if it’s not in23

his report, and it’s not in his direct, then I question its24

permissibility on cross --25
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MR. SANTIAGO:  In fact -- 1

THE COURT:  -- of this witness.  You can’t cross-2

examine one witness with what another witness has said, sir.3

MR. SANTIAGO:  In fact, in his direct -- in his4

direct in this case, he said that the model of RN is superior5

to LPN.6

THE COURT:  Now you’ve answered my question.  Go7

right ahead.8

BY MR. SANTIAGO:9

Q Have you come across any research that would indicate that10

RNs are superior than LPNs in a long-term care facility?11

A I have not seen any specific articles that I can recall.12

Q Okay, thank you.  And, in fact, you said that you’re aware13

at other long-term care facilities that went exclusive RN14

model.15

A Yes, sir.16

Q Okay.  Can you identify -- specifically identify what17

nursing homes those are?18

A Merwick -- Merwick in Plainsboro is one that comes19

immediately to mind.20

Q Can you spell that?21

A M-E-R-W-I-C-K, in the Town of Plainsboro, P-L-A-I-N-S-B-O-22

R-O.23

Q When did it become -- when did it convert to RN only?24

A Within the last year.25



Isele - Cross 196

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q Any others?1

A Not that come immediately to mind, no.2

Q Okay.  Now you also said that -- that there were dramatic3

improvement at those facility.  Can you tell us what were the4

improvement at this facility at Plainsboro that were -- that5

you said were dramatic?6

A I don’t believe my testimony was there was dramatic7

improvement.8

Q Okay.  What specific improvements did you see at this9

Plainsboro, New Jersey facility?10

A I have discussed the situation with the administrator11

there.  He has informed me -- and this is probably hearsay --12

but he has informed me that their surveys are better, that13

their feedback from families is better, and that overall, the14

care there is better.15

I walked the facility with him, I saw the level of --16

the quality of the care that the nurses were giving, and I was17

very impressed.18

Q And in what capacity were you visiting?19

A As a visitor, I guess.20

Q Okay.  Was that your client?21

MS. ALITO:  Objection.22

Q You’re no longer the ombudsman --23

A That’s correct.24

Q -- is that correct? 25
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A That’s correct.1

Q And you said this transition happened a year ago.2

A Within the last year, yes.3

MS. ALITO:  Objection --4

Q Okay.  You haven’t been the ombudsman since 2009.5

MS. ALITO:  I --6

A I wasn’t there on an investigation.  I was visiting the7

facility.8

MS. ALITO:  I have an --9

Q So, I’m asking --10

THE COURT:  All right.11

MS. ALITO:  May I --12

THE COURT:  Now, Mr. Santiago, I have heard your13

adversary attempt for about five different times to get a word14

in edgewise, and you have sped up and raised your voice in15

order to drown out her attempt.  We don’t permit that.16

Counsel?17

MS. ALITO:  I’d like to object to Mr. Isele being18

required to disclose anything that may relate to his work as an19

attorney for clients, which was a question of Mr. Santiago.20

THE COURT:  Well, he can -- Mr. Isele, you’re an21

attorney, right?22

THE WITNESS:  Yes, Your Honor. 23

THE COURT:  If you sense that some question you’re24

being asked raises a sensitivity about other work that you do,25



Isele - Cross 198

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

either as an attorney or as a consultant, privacy concerns or1

attorney/client concerns, would you please take it upon2

yourself to bring that up?3

THE WITNESS:  I’d be happy to, Your Honor.4

THE COURT:  Okay.5

MR. SANTIAGO:  Okay.6

THE COURT:  You can continue, Mr. Santiago.7

BY MR. SANTIAGO:8

Q Is -- is that facility in Plainsboro your client?9

A They are not.10

Q Do you know any other -- aside from the facility in11

Plainsboro and Somerset who have converted to an RN only --12

from LPN to RN only model?13

A I have had discussions with other administrators.  I don’t14

know if they have completed that conversion or not.15

Q Okay.  I’m not asking whether or not you had conversations16

about the thought of converting.  Are there any other17

facilities that you know that have converted to an RN only18

model?19

A Specifically converted a completion to an RN model, no.20

Q And how many long-term facilities are there in New Jersey?21

A Three hundred -- well, it depends on what you mean by22

long-term care facility.  Nursing homes, there are 365.23

THE COURT:  Okay.  Let me just ask:  Is there a24

difference between what you understand by the term “nursing25
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homes” and the term “long-term care facilities?”1

THE WITNESS:  Yes, Your Honor.  Because I would2

include in the broader category of long-term care facilities3

assisted living facilities, residential healthcare facilities,4

and others.5

There are probably between 1,000 and 1,100 facilities6

that were under my jurisdiction as the ombudsman.7

THE COURT:  You’re going too fast for me.8

THE WITNESS:  I’m sorry.9

THE COURT:  You said there are 365 nursing homes in10

New Jersey. 11

THE WITNESS:  That’s correct.12

THE COURT:  A long-term care facility would encompass13

a broader definition that would include assisted living and --14

THE WITNESS:  Resident healthcare facilities, to name15

two.16

THE COURT:  And as ombudsman --17

THE WITNESS:  They were --18

THE COURT:  They were all under you?19

THE WITNESS:  There were around 1,100 facilities20

under my jurisdiction, yes.21

THE COURT:  And the facility we’re talking about is a22

nursing home.23

THE WITNESS:  Correct.24

THE COURT:  Somerset is a nursing home.  Okay, thank25
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you.1

Go ahead, Counsel.2

BY MR. SANTIAGO:3

Q I -- I may not have heard that.  Would you classify --4

what would you classify Somerset Valley, as a nursing home or a5

long-term care facility?6

A Nursing home.7

Q Nursing home, okay.  8

THE COURT:  It’s also a long-term care facility, but9

it’s not --10

THE WITNESS:  Yeah.11

THE COURT:  It doesn’t encompass the other variety,12

such as assisted living, right? 13

THE WITNESS:  Correct.  Facilities -- facilities are14

licensed -- Somerset Valley is licensed as a nursing facility.15

All the various types of facilities that I just16

mentioned are generally considered long-term care facilities,17

but that’s not a licensing term.  An assisted living is18

licensed as a assisted living.  A comprehensive personal care19

home is licensed as a comprehensive personal care home.  These20

are all different types of facilities that can all fall under21

the umbrella of long-term care facilities.22

THE COURT:  Thank you. 23

BY MR. SANTIAGO:24

Q Mr. Isele, are you aware of the cuts in Medicaid and25
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Medicare?1

A I am generally aware that here are cuts going on all the2

time, both federally and state.3

Q Okay.  Are you aware of a three percent cut in Medicaid4

that started in July -- July 1st of this year?5

A With the signing of the budget on June 30th, yes.6

Q Okay.  And that -- that is -- that cut also affected the7

bed hold policy, isn’t that correct?8

A I believe so, yes.9

Q And long-term care facilities and nursing homes in New10

Jersey no longer get compensated for holding a bed for a11

patient who is readmitted into the hospital, isn’t that12

correct?13

A Mr. Santiago, I know there was a change.  I did not review14

the details of that change before I came here today, so I would15

-- I would only be speculating if I agreed with that statement. 16

I don’t know that that’s true, I don’t know it’s untrue.17

Q Okay.  If I can just show you --18

(Pause)19

MS. ALITO:  I object to this exhibit.20

MR. SANTIAGO:  I’m just going to show him whether or21

not this is what he recalled, if this refreshes his22

recollection as to what he recalled reading.23

MS. ALITO:  The --24

THE COURT:  You can show him anything.  You’re not25
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offering it in evidence.1

MR. SANTIAGO:  No, I’m not offering it.  If he can2

read --3

MS. ALITO:  May I have a copy, Mr. Santiago?4

MR. SANTIAGO:  Yes.5

THE WITNESS:  Yeah, this -- this doesn’t help, Mr.6

Santiago, because it --7

BY MR. SANTIAGO:8

Q Can you -- do you -- does that refresh your recollection9

as to the cuts?10

A No.  No, it doesn’t.11

Q Does that talk about the cuts that were made July 1st?12

A Yes.13

Q Okay.  And what does -- what’s your understanding?14

MS. ALITO:  I object to this -- of the witness being15

asked to read into the record a printout from an on-line news16

service to apparently get factual information from this17

printout into the record about changes in Medicare.18

THE COURT:  Well, he has testified that looking at19

whatever that document says doesn’t refresh his recollection.20

MR. SANTIAGO  Okay. 21

THE COURT:  So, I think that --22

MR. SANTIAGO:  Thank you.23

THE COURT:  -- probably ends it there.24

MR. SANTIAGO:  Okay, thank you.25
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BY MR. SANTIAGO:1

Q Now do you know about the -- aside from the cut in2

Medicaid, do you know about the 11 percent cut in Medicare in3

this fiscal year?4

A I’m not sure what 11 percent cut you’re referring to, no.5

Q Do you know what a rug is?6

A Yes.7

Q What RUGs are?8

A Yes.9

Q RUG 4.10

A Okay.  I don’t know RUG 4 specifically.11

Q Okay.  Can you tell us what RUG is for the understanding12

of myself and others who may not know?13

A Well, I have to do this briefly.  Um -- 14

MS. ALITO:  Your Honor, I object to this line of15

questioning.  I don’t -- it’s difficult for me to tell how this16

relates to anything in Mr. Isele’s report or that he testified17

to on direct.18

THE COURT:  Okay.  Why don’t you come to the side? 19

We seemed to get bogged down at this point.20

(Sidebar conference commences at 4:03 P.M./Concludes 4:05 P.M.,21

transcribed under separate cover)22

THE COURT:  Let me hear a question, Counsel.23

MR. SANTIAGO:  Yes, Your Honor. 24

THE COURT:  I’ve authorized you to ask a hypothetical25
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question.1

BY MR. SANTIAGO:2

Q Now are you familiar, Mr. Isele, with -- legally speaking,3

by law, that a nursing home has to hold a bed for a patient for4

ten days?5

A Yes.6

Q Okay.  Hypothetically --7

THE COURT:  Has to hold the patient’s bed if the8

patient is -- 9

MR. SANTIAGO:  Readmitted to the hospital.10

THE COURT:  -- is in the hospital?11

THE WITNESS:  Sent to the hospital for up to ten12

days, yes.13

BY MR. SANTIAGO:  14

Q Up to ten.15

A Yes.16

Q Okay.  In the past, that’s called a bed hold policy, isn’t17

that correct?18

A Yes, that’s what it’s commonly referred to as, yes.19

Q And in the past, long-term care facilities would be20

compensated for holding a bed for a patient who was readmitted21

to the hospital, isn’t that correct, for ten days?22

A For a Medicaid eligible patient.23

Q Yes.24

A Yes.25
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Q For Medicaid --1

A Not a private pay patient.2

Q No, no, no.  For a Medicaid eligible patient.3

A For a Medicaid eligible patient, Medicaid would compensate4

the facility for holding the bed up to ten days while the5

patient was in the hospital, yes.6

Q Okay.  Hypothetically if there were cuts in the pay -- the7

bed hold pay system whereby long-term care facilities no longer8

are compensated to hold the bed for the patient, although9

legally they have to still hold it, could that contribute to a10

lower hospital readmission rate?11

MS. ALITO:  Objection, pure speculation on what the12

motivation might be.13

THE COURT:  I’ll permit it.  I said I would permit14

it.15

A There -- it’s almost an impossible question to answer, Mr.16

Santiago.  But let me say this:  There is a much more17

fundamental change going on in Medicare reimbursement in long-18

term care.  By July of this year, 2012, Medicaid will be -- it19

-- assuming that a comprehensive waiver which has been20

submitted to the Federal Government is approved, Medicaid in21

New Jersey will be entirely managed care.  And everything will22

change.23

So, it’s very difficult to answer your question about24

whether -- if there is a decrease in the amount of money that a25
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facility is reimbursed for a Medicaid patient while that1

patient is in the hospital would result in not sending the2

patient to the hospital, I suppose that there are some3

facilities that might do that.  It would be highly4

inappropriate from a medical standpoint.  If the patient5

requires hospitalization, if the patient’s medical needs are6

such that it requires hospitalization, the facility should not7

be focusing on whether or not they’re going to be reimbursed8

for the bed hold.  They should be sending the patient to get9

the appropriate level of care.10

Q But there are facilities that --11

A I do not doubt that there are facilities who put money12

ahead of patient care.13

Q Thank you.  14

THE COURT:  Just a second.  Who makes the decision to15

send the nursing home resident to the hospital?16

THE WITNESS:  Usually it’s the attending physician.17

THE COURT:  So, it’s the doctor, not the nursing18

home --19

THE WITNESS:  Right.20

THE COURT:  -- that usually makes the decision.21

THE WITNESS:  Yes, Your Honor, that’s correct.22

BY MR. SANTIAGO:23

Q The nursing home has to call the physician in order to24

tell them whether or not --25
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A Mr. Santiago --1

Q -- whether there is --2

A -- you are -- your hypothetical is getting so impossible.3

Q It’s not a hypothetical.  I’m asking you the doctor is the4

one who says, “Send them back to the hospital,” correct?5

MS. ALITO:  Objection.6

Q He has to --7

MS. ALITO:  We’re going even further.  The ruling was8

that Mr. Santiago would ask a hypothetical question, and now9

we’re going back in a factual question about what the procedure10

would be.11

THE COURT:  I’m going to stop it here.  I think it12

would -- it just does reach the level of total speculation at13

this point.14

And if you were to hypothesize that, “Well, if the15

facility doesn’t report to the doctor that the patient is in16

trouble, couldn’t that result in the patient not going to the17

hospital.”  I’m sure that the answer from this witness would18

be, “The facility has an obligation to report the patient’s19

deteriorating condition to the nursing home,” and there we’d20

be.21

MR. SANTIAGO:  I agree.22

THE COURT:  To the doctor, rather.23

MR. SANTIAGO  Yes.  24

BY MR. SANTIAGO:25
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Q Along the same lines, if you know, isn’t it also correct1

that starting next year, that hospitals will be penalized if2

patients are readmitted to the hospital within 30 days?  If3

they’re -- and I’m talking about patients who are Medicaid4

eligible and Medicare eligible.5

A There are provisions in the Healthcare Act to that effect,6

yes.7

Q Yes.  And they will be -- they will be penalized if8

patients are sent back to the hospital -- isn’t that --9

hospitals.10

A Again, it’s going to depend on the circumstances.  I would11

not expect that there would be a -- if the patient -- to use a12

hypothetical, if the patient is in the nursing home and has a13

stroke, and needs to be sent back to the hospital, proper14

medical care is going to demand that they should be sent back15

to the hospital.  And I don’t think the law would penalize the16

facility under those circumstances.17

Q I understand that.18

MR. SANTIAGO:  No further questions.19

MS. ALITO:  May we have five minutes before we20

redirect?21

THE COURT:  Certainly.  22

MS. ALITO:  Thanks.23

(Recess 4:13 P.M./Reconvene 4:28 P.M.)24

THE COURT:  You may proceed.25
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MS. ALITO:  I’d like to show the witness a document1

I’ve marked as Defendant’s Exhibit 25, which was Exhibit R1252

in the underlying ALJ proceeding.3

REDIRECT EXAMINATION4

BY MS. ALITO:5

Q Mr. Isele, I’m going to ask you to look at the second page6

of this exhibit --7

A Yes.8

Q -- which has the Bate Stamp Number 3396 at the bottom. 9

And you were asked questions before about Sheena Claudio and --10

A Yes.11

Q And whether there was a notice of disciplinary action in12

connection with the incident that led to her termination.13

A Right, and this is the document that I was referring to14

that I had reviewed earlier in preparing my report on -- that15

specifically states, “On 10/7/10, employee failed to administer16

treatments to multiple patients on her assigned” --17

MR. SANTIAGO:  Uh --18

(Pause)19

MR. SANTIAGO:  I’m just -- Your Honor, I’m just going20

to object to the introduction of this exhibit, and -- this is21

an unsigned disciplinary notice.  It’s not signed either by Ms.22

Claudio or by the -- the supervisor who issued this.  It’s not23

even clear who issued, and it’s not clear that it was issued at24

all.  There’s no signatures.25
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And it’s also --1

THE COURT:  Was it in evidence on -- at the2

administrative hearing?3

MR. SANTIAGO:  It was, Your Honor.  And we objected4

to it at the administrative hearing, as well, except that the5

judge allowed it to come in.6

And if you look at the -- and it’s inconsistent, as7

well, with the termination letter.  The termination letter only8

gives one specific example, and that’s for completion --9

failure -- failure to complete required clinical documentation. 10

There’s no mention whatsoever as to not administering11

treatments.12

THE COURT:  Sir, did you see this second page when13

you were reviewing documents in preparing your opinion?14

THE WITNESS:  Yes, I did, very definitely, Your15

Honor.16

THE COURT:  Okay.  I think that’s as far as we need17

to go with this.  He saw it.  I don’t think I have to admit it18

into evidence.  It does refer to failure to administer19

treatment to patients, multiple patients on dates immediately20

preceding her formal termination.21

Go ahead.22

MS. ALITO:  Thank you.  I have no -- no further23

questions on this document. 24

BY MS. ALITO:25
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Q Mr. Isele, you were asked about questions a while ago on1

cross-examination with respect to the 24-hour cart check.2

A Yes.3

Q And the 24-hour cart check catching certain mistakes that4

may have been made during the -- during the day, do you recall5

that?6

A I do recall that.7

Q All right.  And is the 24-hour cart check a substitute8

for --9

THE COURT:  Chart?10

MS. ALITO:  Cart check.11

MR. SANTIAGO:  Chart check.12

MS. ALITO:  I’m sorry. 13

MR. BARBATSULY:  Chart.14

THE WITNESS:  I think it’s chart actually.15

MR. SANTIAGO:  Yeah, it’s chart.16

THE WITNESS:  Chart.17

MR. SANTIAGO:  Yeah.18

MS. ALITO:  Chart check.19

BY MS. ALITO:20

Q Is that a substitute for the nurses performing their jobs21

accurately during the day?22

A No.  As I understand it, in this particular case, the --23

THE COURT:  Which case?24

THE WITNESS:  The -- I’m sorry.  25
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A After the December, 2009 survey of Somerset Valley, there1

was a plan of correction put in place.  And one of the elements2

of the plan of correction was that there would be a 24-hour3

chart check on the 11 to 7 shift.4

My experience with 24-hour chart checks is that they5

are not done in every nursing home.  When they are done, it’s6

one of many measures to try to catch problems before they7

become really serious problems.8

Within 24 -- what it means is that within 24 hours,9

somebody is looking at the charts, and catching anything -- any10

error that may be obvious.11

It’s certainly not a substitute for a nurse to be12

practicing good nursing care.  And certainly not something that13

nurses should be relying on, “Oh, well, I can do what I want,14

they’ll pick it up on the 24-hour chart check.”15

Q Depending upon the mistake, can bad things happen to a16

patient between the time the nurse makes the mistake and the17

time that the chart check is done?18

MR. SANTIAGO:  Objection --19

A Oh, sure.20

MR. SANTIAGO:  Objection, Your Honor.  Mr. Isele is21

not qualified as an administrator or for administrate -- she’s22

asking whether or not, you know, for an opinion that he’s not23

qualified to give.24

THE COURT:  If the nurse does not do the required25
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procedures on the functional shift, can damage result to1

patient before the 24-hour chart check, is that your question?2

MS. ALITO:  That’s the question.3

THE COURT:  And the objection is that he hasn’t been4

there.5

Well, he can opine if he has observations relevant to6

that.7

A I answered yes, and I -- I have seen in the course of8

investigations that I have done, and that my staff did when I9

was the ombudsman, situations where a person -- for example --10

and this is a horrible thing, but it has happened many times. 11

A person will fall, either out of bed or out of a wheelchair,12

hit his or her head, a subdural hematoma will develop, and the13

person will be dead within a matter of hours.  Long before a14

24-hour chart check can pick up the fact that somebody didn’t15

do neuro checks, or something of that nature.16

MS. ALITO:  Nothing further.  Thank you.17

THE COURT:  Anything to the redirect?18

MR. SANTIAGO:  No.19

THE COURT:  Okay.  Thank you.  You may step down,20

sir.  Watch your step.21

Have we finished our testimony for today?22

MS. ALITO:  We have.23

THE COURT:  Let’s -- let’s --24

MR. SANTIAGO:  Just --25
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THE COURT:  Let’s -- yes, was there anything else?1

MR. SANTIAGO:  Just in a matter -- I don’t know2

whether or not -- I discussed it with Ms. Alito.  I just want3

to know whether or not you’re going to call Hoffman so I know4

when to tell my expert to be here tomorrow.5

MS. ALITO:  I’d like to tell you that in 30 minutes,6

if that’s possible.  I’d just like to consult with my client7

briefly about whether we’ll call an additional witness, if8

not --9

THE COURT:  Okay.  Could --10

MS. ALITO:  If we do, she’ll be very short.11

THE COURT:  I’d like you then to stay here and I’ll12

preside over our scheduling conference in half an hour, if13

that’s convenient.14

MS. ALITO:  It may not -- it may take me far less15

time than that, Judge.16

THE COURT:  Okay.  Well, we’ll just go into recess,17

and when you’re ready -- I would like you to talk with each18

other, both sides, as to where we go from here.19

(Recess 4:36 P.M./Reconvene 4:40 P.M.)20

THE COURT:  Yes?21

MS. ALITO:  Judge, we’ve decided we will not call22

another witness.  Will not be calling another witness.23

So, the next thing, I believe, is going to be the24

petitioner’s expert, Ms. Martin, starting tomorrow morning.25
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THE COURT:  Okay.  And what have we decided -- I1

decided about the motion to preclude her from testifying?  I2

think that I did rule that I’ll listen to her qualifications,3

but it sounds as if she has a slant on some of the relevant4

issues in this case from the vantage point of her experience. 5

And I would have to see how far that expertise would carry her6

in her testimony.7

MS. ALITO:  Yeah. 8

MR. SANTIAGO:  Yes. 9

MS. ALITO:  We had not ruled to bar her in toto, we10

had only ruled -- only moved -- excuse me -- to limit her11

testimony.  So, it certainly makes sense --12

THE COURT:  I’ll review overnight the motion papers13

so that I’ll be able to make individual rulings when the14

objections come up tomorrow.15

MR. SANTIAGO:  Thank you.16

THE COURT:  Okay?  So, you’ll call Ms. Martin.  And17

is that going to be our last witness, except for any 18

rebuttal --19

MR. SANTIAGO:  I’m --20

THE COURT:  -- from --21

MR. SANTIAGO:  I’m assuming -- from our side, Your22

Honor, that would be a yes.  I’m not sure from their side23

whether or not they’re going to call -- recall Ms. Bell and Mr.24

Isele.25



216

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

THE COURT:  You can make that decision once we get1

through -- with Ms. Martin’s testimony.2

MS. ALITO:  I will.3

THE COURT:  Okay.4

MS. ALITO:  Perfect.5

MR. SILVERSTEIN:  Is 9 o’clock okay, Your Honor?6

THE COURT:  9 o’clock.  Did that work for everybody7

this morning?8

MR. SANTIAGO:  It works for us.  I think it gives us9

a little bit more time, as well, at least an hour.10

THE COURT:  Right, yes.  We’re moving along.11

MS. ALITO:  Okay.12

THE COURT:  We’ll see you at 9.13

MR. SANTIAGO:  Thank you.14

MR. SILVERSTEIN:  Thank you, Your Honor.15

MR. LIKENS:  Thank you, Your Honor. 16

THE COURT:  Thank you.  Good night, everyone.17

(Whereupon, at 4:42 P.M., the hearing was adjourned.)18
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TRENTON, NEW JERSEY  THURSDAY,  January 26, 2012  9:13 A.M.1

(Call to order of the Court)2

THE COURT:  I see everyone’s in place.  You don’t3

have to state your appearances again.4

Where would you like to start this morning?5

MR. SANTIAGO:  Your Honor, we’ll be calling -- the6

petitioner will be calling Kathy -- Kathleen Martin.7

THE COURT:  All right.  Let me see counsel at the8

side, and then we’ll proceed with that.9

(Sidebar conference commences at 9:13 A.M./Concludes 9:16 A.M.,10

transcribed under separate cover)11

MR. SANTIAGO:  Petitioner calls Kathleen Martin.12

COURTROOM DEPUTY:  Left hand on the Bible, raise your13

right, please.14

KATHLEEN MARTIN, PLAINTIFF’S WITNESS, SWORN15

COURTROOM DEPUTY:  Please state your full name for16

the record, and spell your last name.17

THE WITNESS:  Kathleen Martin, M-A-R-T-I-N.18

DIRECT EXAMINATION19

BY MR. SANTIAGO:20

Q Good morning, Ms. Martin.21

A Good morning.22

Q Ms. Martin, can you kind of go through your educational23

background in nursing for us?24

A Yes, I --25
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THE COURT:  You have to speak up.1

THE WITNESS:  I know, I’m sorry.2

THE COURT:  The microphone won’t amplify us in this3

room.4

THE WITNESS:  Yes, and I’m sorry, I apologize.  I5

have a little bit of a cold, so I’ll try to do my best.  But6

just yell at me if you need to about speaking up.7

THE COURT:  Okay.  Just see how far your voice has to8

travel in this room --9

THE WITNESS:  Yes.10

THE COURT:  -- and make your best effort, please.11

THE WITNESS:  Okay.  Thank you.12

A I graduated from an associates degree program in nursing13

at Bergen Community College in 1977.  I then went to Pace14

University and received a BSN.  Right after that, I went to15

Seton Hall University and received a masters degree in nursing. 16

And in around the mid ‘90's, I went to Seton Hall, as well, and17

received an MPA, master of public administration.  And that’s18

the educational part.19

Q Okay.  And if you could tell us, what -- can you kind of20

describe for us what the masters in nursing consisted of in21

terms of course studies?22

A Yes.  It focused on the adult clinic -- it was a clinical23

focus for the adult person, it also had a minor in24

administration.25
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Q Okay.  And when you say it focused on the adult person,1

can you tell us what you’re referring to, what you mean by2

that?3

A Yes.  It went into areas of physical assessment,4

pathophysiology, some of the sciences, and diagnosis.5

Q Okay.  And you also said it -- there’s -- there was6

another component of administration.  Can you tell us what that7

consisted of?8

THE COURT:  I’m sorry.  That was the masters in9

nursing, wasn’t it?10

THE WITNESS:  Yes.11

MR. SANTIAGO:  Yes.12

THE COURT:  What was the other component in addition13

to adult clinical, in that degree?14

MR. SANTIAGO:  Administration.15

THE WITNESS:  Yes.16

MR. SANTIAGO:  Okay.17

BY MR. SANTIAGO:18

Q Can you tell us what that component consisted of?19

A Yes, it was looking at how facilities, mainly hospitals,20

operate.  Looking at how you run a nursing department, doing21

staffing, budgeting.  I focused on budgeting at the time.22

Q Was there any -- in your course study, was there any23

emphasis on disciplines or what we call human resources24

matters?25
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THE COURT:  You’re talking about any of these four1

degrees?2

MR. SANTIAGO:  No, talking specifically about the3

masters degree.4

THE COURT:  She has two masters, Counsel.  Let’s --5

BY MR. SANTIAGO:  6

Q A masters in nursing.7

A Right.  The masters in nursing, I would say not.  I would8

say that that -- we did not focus on that.9

Q Okay.  Now you said you also obtained a masters in public10

administration --11

A Yes.12

Q -- from Seton Hall.  Can you tell us your course studies13

at -- in the masters in public administration?14

A Right.  The focus there was healthcare administration, and15

it went through areas of management, economics, finance, and16

areas with healthcare operations.17

Q And in that -- in your masters in public administration,18

was there any emphasis on discipline or human resource matters?19

A Yes, there was actually a course on personnel management,20

as I recall.21

Q Can you describe that for us?22

A Yes.  It went through basics of personnel management, as23

we can imagine, interviewing, hiring people, the union --24

unionization and how you deal with unions, terminations,25
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various areas of like nuances of arbitrations.  Just kind of1

touching on various areas, how you would handle and counsel2

employees.3

Q And you said “counsel employees,” but in respect to what4

specifically?5

A The work -- you know, the work area.  How you would, you6

know, assess them, their work, their productivity, evaluate7

staff.  Counseling can be literally counseling, you know,8

speaking with people.  And also the disciplinary process.9

Q And can you -- when you say “the disciplinary process,”10

can you tell -- what are you referring to specifically?11

A The various ways in organizations that they take steps to12

remediate the employee, as well as also going to the area of13

termination, the steps involved in that.14

Q And that’s called progressive discipline, is that correct?15

A Yes.16

Q And what’s your understanding of progressive discipline?17

A Progressive discipline --18

THE COURT:  Counsel, let’s just move along with the19

qualifications.20

MR. SANTIAGO:  Okay.21

THE COURT:  And we can go back at any point --22

MR. SANTIAGO:  All right.  Thank you.23

THE COURT:  -- in the substantive testimony.24

BY MR. SANTIAGO:25
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Q Other than the masters degree in both nursing and masters1

degree in public administration, did you obtain any other post2

graduate education?3

A Yes, I did.4

Q And can you describe that for us?5

A Well, I did receive a certification in quality management6

and a certification in wound care.7

Q Can you describe for us what you mean by “quality8

management?”9

A It’s a certification -- you take a test for -- and it’s10

given by the Healthcare Quality Board.  The body of that is11

basically performance improvement, patient safety, customer12

service, quality indicators, and touches on, as well, lien13

management, that type of thing, that philosophy.14

Q Okay.  And can anyone take this exam in quality15

management?16

A You need to be working in somewhat of an administrative17

capacity in healthcare, and you need -- I know you need to18

qualify to take the exam.  And you do have to -- you know,19

there’s a body of knowledge that you have to study for.  So, I20

did study for that about a year, and then take the exam.21

Q Okay.  And when did you become qualified?  When did you22

receive the certification?23

A I believe it was in 2009.24

Q Okay.  And who is that exam given by?25
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A The Healthcare Quality Board.1

Q Okay.  And is that a national organization?2

A Yes.3

Q Okay.  And do you know where that organization is located?4

A Not off the top of my head, no.5

Q Okay.  And then you -- you also said you received a6

certification of wound healing.  Can you describe that for us?7

A Yes, that’s similar to a certain body of knowledge that8

you have to have, and you have to have, you know, apply to take9

the exam, you need some hours in a seminar that you would have10

had to take, which I did, several of them.  And you take an11

exam -- a 200-question exam, computer exam.  And you pass --12

it’s pass or fail.13

Q Okay.  And when you say -- for us, when we say “wound14

healing,” what does -- what’s wound healing as a body of15

knowledge?16

A It basically focuses on -- and the purpose of it is to17

qualify people in healthcare.  Healthcare has a problem with18

this area, as we know, CMS sanctioned it recently, the last19

couple of years.  It cost a lot of money -- the people, when20

they’re in hospitals.  They’re not moved, or for whatever21

reason, they become -- they be -- have a propensity to get --22

obtain wounds, it’s also chronic wounds.  Acute wound would be23

like a surgical wound or a traumatic wound.  These are chronic24

that people get either from immobility or from underlying25
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conditions, such as diabetes.  And so there is a need for that,1

and there is an encouragement that people become certified in2

that area.3

THE COURT:  Do you call it a certification in wound4

healing or wound care?5

THE WITNESS:  Wound care.6

THE COURT:  Yes.7

BY MR. SANTIAGO:  8

Q Now you mentioned CMS.  Can you -- can you tell us what9

those initials stand for?10

A Centers for Medicare and Medicaid.11

Q Okay.  And that’s --12

THE COURT:  What is that?  Never heard of that?13

THE WITNESS:  It’s a federal agency that regulates --14

it used to be, I think, many years ago, HCFA, it used to be15

called, and now it’s CMS.16

THE COURT:  It’s a federal agency.17

THE WITNESS:  Yes.  They regulate a lot of things,18

but healthcare is a major area that they regulate.19

THE COURT:  Does it administer Medicare and Medicaid20

-- does it -- is it the umbrella federal agency responsible for21

the Medicare and Medicaid --22

THE WITNESS:  Yes.23

THE COURT:  -- programs?24

THE WITNESS:  Yes.25
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THE COURT:  Okay.  And it issues regulations, as1

well.2

THE WITNESS:  Yes, it does.3

BY MR. SANTIAGO: 4

Q Now you also mentioned, if you can -- you made a different5

-- there was a difference between -- what’s critical wounds,6

can you tell us what would -- what’s a typical --7

THE COURT:  Not right now, Counsel.  We’re just doing8

qualifications right now.9

MR. SANTIAGO:  Okay.10

BY MR. SANTIAGO:11

Q Ms. Martin, are you currently employed?12

A Right this minute, no.13

Q Okay.  14

THE COURT:  Are you self-employed?15

THE WITNESS:  Yes, I’d say so, yes.16

BY MR. SANTIAGO:17

Q What was your last employment?18

A I recently -- in fact, at the last -- at the deposition19

that I was at, I had just started a position at Wound Healing20

Solutions, which was a -- kind of a part-time consultative21

position, I was trying it out to see if I liked it.  And I22

recently resigned.  It really wasn’t for me, I didn’t really23

care for it.24

THE COURT:  What was the name of the place?25
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THE WITNESS:  Wound Healing Solutions.1

THE COURT:  It was a consulting place or --2

THE WITNESS:  Yes, it is.3

THE COURT:  -- a service provider?4

THE WITNESS:  It’s a -- it’s a -- well, I’d say a5

consulting company that they go into facilities and -- long-6

term care and they do the wound care, they help the staff. 7

They guide -- they guide the staff in the nursing homes that8

contract with them as to how to do wounds.  The nurses should9

know how to do this, but they contract out sometimes to do10

that.11

THE COURT:  So, these are contract workers that12

provide wound care.13

THE WITNESS:  Yes.14

THE COURT:  They’re not just standing there advising15

the nurse how to do the wound care.16

THE WITNESS:  No, you’re -- no, they advise the17

nurse, exactly.18

THE COURT:  They don’t treat the patient themself.19

THE WITNESS:  No, they don’t, that’s right.20

THE COURT:  Okay.21

THE WITNESS:  They have hands on the patient. 22

They’ll measure the wound, they’ll assess the wound, and then23

they’ll advise.24

THE COURT:  Basically an available consulting25



Martin - Direct 14

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

service.1

THE WITNESS:  Yes.2

BY MR. SANTIAGO:  3

Q And what was your position at -- while you worked at Wound4

Healing Solution, what was your position?5

A Well, what they did was -- we were advance practice nurses6

and we would, again, go in as a consultative role.7

Q Okay.  And can you tell us -- can you please describe what8

an advance practice nurse is?9

A It’s someone that has advance certification above and10

beyond an RN, and they have -- in the State of New Jersey, in11

various states it differs.  They may have prescriptive12

practice.  They can work alongside or under physicians, as13

well.14

THE COURT:  Would a nurse practitioner fall into that15

category, or is that a different certification?16

THE WITNESS:  Yes, it’s similar, right.17

THE COURT:  So, it’s in described specialties, or18

it’s just a higher level of overall competence?19

THE WITNESS:  Yes, it’s overall competence, I’d say,20

yes.21

THE COURT:  Okay.  Thank you. 22

BY MR. SANTIAGO: 23

Q And prior to your employment at Wound Care Healing, did24

you work anywhere else?25
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A Yes, prior to that, I worked with Hospicom --1

Q Okay.2

A -- Management, which is a Philadelphia-based company that3

owns and operates nursing homes -- I’d say long-term care,4

nursing homes in the State of New Jersey.5

Q Okay.  And --6

THE COURT:  It actually operates nursing homes?7

THE WITNESS:   Yes.8

BY MR. SANTIAGO:9

Q And what -- and what was your title at Hospicom?10

A I was Chief Clinical Executive.11

Q Okay.  And what does -- what’s Chief -- can you kind of12

explain to us what a Chief Clinical Executive role is?13

A As the title describes, it was over the clinical aspects14

of all the facilities in the company; they had about six.  So -15

- you know, six facilities that I oversaw in the State of New16

Jersey, three down in the Cape May area and three in the17

northern area.  And I would oversee the facilities for survey18

readiness, quality management, customer service, assist new19

DONs in their role.  When someone got hired, I would help them20

acclimate to their role.  That type of thing.21

Q Okay.  Did you have any role in -- when you were -- you22

said you were training the DON.  Would you also give training23

as to matters that related to the administration and the human24

resources of operating a long-term care facility?25
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A Yes, that was an aspect.1

Q Okay.  And what -- can you kind of describe that aspect of2

how you went about training the DONs in that aspect of human3

resource? 4

A Yeah, I would give -- go over generally with them, and I5

also made a binder for them to -- like a guidance to teach6

them, like as a reference.  And that might have had something7

in it on that.  But it was just basically how you handle an8

employee when an issue comes up as far as how you conduct the9

interview with the employee, making sure that they get the side10

of the employee, what their statement might be.11

Many times we have staff that are difficult to12

understand, there’s a lot of different cultures.  They have13

difficulty making their -- you know, their position known.  So,14

we have to, you know, encourage the DONs to give them time, and15

how to go about that.16

And then just generally the steps in that particular17

building.  Every building, you have to learn what their18

policies are, and we want to always encourage the managers to19

follow their own policy.  Many times they make up their own, or20

they go outside of that, and we try to remind them that there21

is a process and that they need to remember that, whatever it22

might be.23

Q If the DONs in these six facilities needed to take up a24

disciplinary action, would they consult with you in your role25
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as the Chief Clinical Executive?1

A They could do that, or they -- they would really -- you2

know, they have their administrator in the building so that3

they would usually go to the administrator.  But I was always,4

you know, around, and my role would be as consultative and5

supportive to redirect or advise as to how to handle the6

situation, or how much further up the ladder to go with it.7

Q When you say “up the ladder,” what do you mean?8

A Well --9

THE COURT:  Counsel, please, we’re just qualifying.10

MR. SANTIAGO:  Okay.11

THE COURT:  And then you’re going to offer Ms. Martin12

as an expert.13

MR. SANTIAGO:  Yes.14

THE COURT:  And then we can get into substantive15

testimony.16

MR. SANTIAGO:  All right.  No problem, Your Honor.17

THE COURT:  Thank you, sir.18

BY MR. SANTIAGO:19

Q Ms. Martin, why -- why did you leave Hospicom?20

A I -- it was between the owner and myself.  We just21

mutually came upon a time when we just felt that it wasn’t22

working for either one of us.  I just didn’t like it.  It23

wasn’t as fulfilling as I would have liked it to be.  It wasn’t24

what I thought it was going to be.  They were trying to, I25
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think, save money, as well.  I think I was kind of almost not1

needed.  They had a lot of different other staff for a six-2

facility company.  It didn’t appear that I almost was needed3

there.4

As we’ll go through -- I know you’ll ask me some5

questions -- I had worked for them before.  So, they’re good6

guys, I like them, they’re just very informal with their ways,7

and it just wasn’t something that I was happy doing.  So,8

that’s why I had pursued looking into the wound care -- looking9

into doing some consultation with that, thinking that, you10

know, I was kind of going to part ways eventually.  So, we had11

a -- kind of an amicable parting, I’d say.12

Q And prior to taking the job at Hospicom, did you have13

any --14

THE COURT:  Approximately how long was that stint at15

Hospicom that time?16

THE WITNESS:  Approximately a year and a half.17

THE COURT:  Okay.  Go ahead, Counsel. 18

BY MR. SANTIAGO:19

Q And prior to Hospicom, where did you work?20

A I worked at Bayonne Medical Center.21

Q Okay.  And what was your position Bayonne Medical Center?22

A I was Assistant Vice President for Quality Management.23

Q Can you kind of explain to us what your responsibilities24

were as the Assistant Vice President of Quality, and Case, and25
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Risk Management?1

A Yes.  I was mainly hired into the position, and the main2

role in that is regulatory and quality in nature.  My first3

mission there was to deal with the Joint Commission survey. 4

They had an impending survey, and I had to get the entire5

hospital prepared for that.  I started in -- I believe it was6

September, and their survey was in March.  But they could have7

had a survey at any time, so I had to have everybody up and8

running with that.9

This also core measures that the hospitals must10

improve upon always --11

THE COURT:  These are called core measures?12

THE WITNESS:  Core measures, right.  They include13

things like surgical care improvement, pneumonia, heart14

failure, and acute M.I.15

THE COURT:  And so these are sort of the statistical16

records of various incidents that go into evaluating hospitals.17

THE WITNESS:  Yes.  Actually we’ve all seen in the18

newspaper, once a year it comes out, sometimes it’s in the19

front page about who ranked, like a hospital ranking.  And this20

is what makes up their rank.21

So, that’s their focus as core measures.  They went22

to be like number one, and on the top, they don’t want to be on23

the bottom.24

THE COURT:  Give me just three measures again.25
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THE WITNESS:  Yes, one --1

THE COURT:  Because I missed those.2

THE WITNESS:  I’m sorry.  One was heart failure.3

THE COURT:  Yes.4

THE WITNESS:  One was pneumonia.5

THE COURT:  Yes.6

THE WITNESS:  And one was acute M.I.7

THE COURT:  M.I.8

BY MR. SANTIAGO:9

Q And what’s acute M.I.?10

A Mio --11

Q What’s M.I.?12

A Like a heart attack.13

Q Okay.14

A Heart attack people.   And the last one was surgical care15

improvement, they call it SCIP, it means -- and under these16

titles are about -- it could be ten to 25 or so indicators, and17

mainly they apply to physicians, but they apply to nurses, as18

well, as far as how you insure that you have the -- like 10019

percent in each indicator.20

So, that was the main focus.  I also had in that job21

-- I was over Case Management, I was over Infection Control,22

Employee Health -- I’m trying to think -- I think that was23

about it.  Customer Service, as well, that’s right.24

THE COURT:  Give me those three again.25
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THE WITNESS:  Yes.  Infection Control, Case1

Management, Employee --2

THE COURT:  Case Management.3

THE WITNESS:  Case Management, sorry.  And Employee4

Health, and Customer Service.5

THE COURT:  What is Case Management?6

THE WITNESS:  Case Management, big question.  It --7

hospitals have come upon making departments out of this where8

what it is is trying to get people out of the hospital as far9

as they can.  10

THE COURT:  Okay.11

THE WITNESS:  That’s basically in a nutshell.12

THE COURT:  Thank you.13

THE WITNESS:  So, they have many employees to do14

that.15

THE COURT:  A plan for the person’s stay in the16

hospital and their departure from the hospital.17

THE WITNESS:  Yes, exactly.18

THE COURT:  Okay.  Thank you. 19

BY MR. SANTIAGO:20

Q And did you also have any role in the Transitional Care21

Unit at Bayonne Hospital?22

A Yes, I did, I forgot that one.  Yes, I ran the23

Transitional Care Unit, which is licensed as a -- licensed as a24

long-term care facility within the hospital.25
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Q Okay.  Can you explain what -- how that looks in terms of1

the hospital?  How that long-term care facility -- who are the2

patients in that long-term care or that Transitional Care Unit,3

and where do they come from?  Can you kind of explain how that4

works?5

A Yeah, they come from the hospital.  They come from the6

floors of the hospital, and they go there with -- for different7

kind of rehab, I’d say, different level.  And they’re there for8

about two weeks, and then they go home usually, or go to their9

assisted living, wherever they might have a home.10

THE COURT:  So, it’s transitional.11

THE WITNESS:  Yes, exactly.12

BY MR. SANTIAGO:13

Q And how many employees worked in that Transitional Care14

Unit?15

A Let’s see, there were, you know, nurses, you know, for16

each shift, seven days a week, a clerk, an MDS coordinator, a17

unit manager or a director -- they called it a Director of18

Nursing, but she’s like a head nurse kind of title.  Maybe 35,19

40 staff.20

Q And I know we asked this yesterday, but can you kind of21

tell us what MDS is and --22

A Yes.  It’s -- it’s minimum data set, and it is an23

assessment that’s used and mandated by the Federal Government24

for long-term care and subacutes, and it’s used to assess25
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patients.1

Q And what goes into an MDS -- the MDS information?  What2

kind of information goes in there?3

A It goes from demographic to -- there are medications. 4

Mostly they’re like a history, what their status is at the5

moment, what their abilities are, like their functional6

abilities, medications, any falls that they might have had,7

let’s see, if they’re incontinent -- incontinent, if they have8

wounds, what their cognitive ability is.  So, it’s a full9

complete assessment.10

Q And in this Transitional Care Unit, was the Transitional11

Care Unit responsible for putting together a comprehensive care12

plan for each patient?13

A Yes.14

Q Okay.  And how was that done in this particular unit?15

A Well, the team would get together, you know, on a regular16

basis, usually upon admission and I think before, you know,17

around -- during the time when the MDS is due.  And they --18

based on the needs that are assessed, the care plan is19

developed by the team.  The team could be the nurse, the rehab20

therapist, the dietician, the activities therapist, as well.21

Q And what sort of information did you have -- or would you22

have in order to make the care plan, what’s -- what do you --23

what do you use to make the care plan?24

A Well, as I said, it comes from the MDS.  You’re assessing25
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what the patient needs.  So, from the MDS, you’re going to find1

out what they need, what their capabilities are, what they’re2

there for.  You know, what is the focus of their -- the reason3

that they’re in that unit.  Maybe they had a hip fracture, and4

they need more rehabilitation.  So, that would be a focus of5

the care plan.6

Q So --7

A Safety might be.  Perhaps they might be on a medication8

that needs some monitoring, so that might be part of the care9

plan.  So, it depends.10

Q So, the MDS -- if the MDS recognizes that a patient has11

pain, would you -- would that information then be used for a12

care plan?13

MS. ALITO:  Objection to the leading questions.14

THE COURT:  Yes, and also it’s going beyond what I15

have --16

MR. SANTIAGO:  Okay.17

THE COURT:  -- directed --18

MR. SANTIAGO:  I’ll move on.19

THE COURT:  -- we are focusing on right now.20

MR. SANTIAGO:  Yes, I’ll move on.21

BY MR. SANTIAGO:22

Q Now to what extent in this Transitional Care Unit -- you23

said you oversaw it.  What was your authority in regards to24

what we’re terming as human resources or progressive25



Martin - Direct 25

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

discipline?1

A In this area, there are times when I had to advise my --2

or she would come to me, depending -- either I’d go to the3

manager, or the manager might come to me regarding a specific4

employee it might be having an issue with.  I would, you know,5

guide them as to what to do next.6

Q Did you ever discipline or terminate a person in that unit7

at the Transitional Care Unit?8

A Myself personally, no.  I would help guide the manager in9

that.10

Q So you served as a consult --11

MS. ALITO:  Objection; leading.12

THE COURT:  Yes, don’t lead.13

MR. SANTIAGO:  Okay. 14

BY MR. SANTIAGO:15

Q What was your role in -- when she came to you, what was16

your role?17

A Well, in the Transitional Care Unit, I can’t recall18

disciplining anyone specifically.  But in my role in the19

hospital, I had done that but not in that -- you know, in that20

particular unit, as I recall.  You know, there might have been21

writeups and disciplines, but I -- you know, I knew about them,22

I had seen them, signed them, I had -- my manager would have23

delivered that -- those personally.24

Q Now you said you participated in disciplining in your25
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other roles at the hospital.  Can you explain what your role in1

those matters were?2

A Yes, I had a couple of staff people, actually management3

level, that I did have to terminate, and a couple I had to4

discipline, as well.5

Q Did you consult with anyone prior to making the decision6

to discipline?7

A Yes, I did.8

Q And who did you consult with?9

A Well, I would discuss that with the Vice President of10

Human Resources and my immediate boss, as well.11

Q Now you said -- just going back a little bit -- the Joint12

Commission survey, is that different than what is termed as a13

State survey?14

A Yes.15

Q Can you tell us what the difference is?16

A The focus is very different.  Joint Commission is mainly17

in the hospitals, they’re not -- no longer in long-term care. 18

They kind of used to be, but they’re not anymore.19

The focus is different.  They use tracer methodology,20

they follow a patient record from the ER throughout the21

hospital stay.  So, it’s a different focus.  They interview22

staff without management there.  They don’t particularly look23

at environment, whereas like the Department of Health is done24

differently in the long-term care facility, I think that’s what25
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you’re asking me.1

THE COURT:  The question was how is the Joint2

Commission survey different from the State regulator survey? 3

The Joint Commission is the accreditation board for hospitals,4

right?5

THE WITNESS:  Yes.6

BY MR. SANTIAGO:7

Q Now in the Transitional Care Unit, you received -- did you8

receive a five star quality rating in the Transitional Care9

Unit --10

A Yes, I did.11

Q -- while you were at Bayonne?12

A Yes.13

Q Okay.  Can you explain what that is?14

A In the five star rating, which was put into place about15

three or four years ago or so by CMS, what it entails is16

involved in that rating is the survey, the quality measures,17

and staffing indicators.  So, it would depend on what your18

staffing was.  If you had a specific ratio of nurses to19

patients, if you had quality indicators that were favorable,20

and if you had a survey that was near perfect, or at least very21

-- a couple of deficiencies.22

THE COURT:  So, it was staff -- adequacy of staffing.23

THE WITNESS:  Yes.  Adequacy of staffing --24

THE COURT:  And --25
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THE WITNESS:  -- quality measures, and inspection --1

State survey inspection.  So, those made up what they call a2

star rating, and there’s five stars.3

THE COURT:  Why is CMS giving ratings if CMS is the4

Medicare/Medicaid umbrella agency?5

THE WITNESS:  I don’t know.  I think it was just a6

gauge.  It’s on the -- I believe it’s on the Compare site, the7

Nursing Home Compare.  So --8

THE COURT:  Okay.9

THE WITNESS:  -- I believe that that’s my10

understanding.11

THE COURT:  Fine.12

BY MR. SANTIAGO:13

Q And you said there are five -- there was a five -- is five14

the top and -- well, how does it work?  What’s the --15

A Yeah, yeah, you want the highest number.  Yeah, it’s very16

complicated as far as how you -- how you categorize it. 17

There’s pages long of how you add this stuff up, so it’s very -18

- it is very confusing.  But the majority of what makes up the19

rating is the survey that tends to be where -- like if you had20

four or five deficiencies, you could -- and yet you had good21

staffing and good quality measures, you might get a four22

rating, but you could also get a three.23

Q Okay.24

A So, it depends.25
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THE COURT:  I understand.  Go ahead. Go ahead.  Thank1

you.2

BY MR. SANTIAGO:3

Q Prior to Bayonne Medical Center --4

THE COURT:  How long were you at Bayonne in that job?5

THE WITNESS:  Let’s, I’m trying to remember.6

THE COURT:  Roughly.7

THE WITNESS:  About a year.  About a year.8

BY MR. SANTIAGO:9

Q Prior to --10

THE COURT:  Counsel, you can start moving a little11

faster now.12

MR. SANTIAGO:  Okay.13

BY MR. SANTIAGO:14

Q Prior to --15

THE COURT:  Because we have 25 years of experience,16

and you can summarize.17

MR. SANTIAGO:  I’m trying to move along, Your Honor.18

BY MR. SANTIAGO:19

Q Prior to Bayonne Medical Center, did you function as an20

administrator elsewhere?21

A Yes.  Prior to Bayonne, I had been working at Care One at22

Livingston.23

Q And did you --24

THE COURT:  What is that?  An office or a facility?25
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THE WITNESS:  Care One at Livingston is a long-term1

care subacute facility, about 130 beds in Livingston, New2

Jersey.3

THE COURT:  Is it a nursing home?4

THE WITNESS:  Yes.5

MR. SANTIAGO:  Okay.6

BY MR. SANTIAGO:7

Q And is that the same Care One that is a party to this --8

to this matter today?9

MS. ALITO:  Objection.10

A Yes.11

MS. ALITO:  Care one is not a party in this matter.12

Q Well, is Care --13

MS. ALITO:  Objection.14

THE COURT:  Can you rephrase?15

BY MR. SANTIAGO:16

Q Is Care One a parent company that Somerset Valley is part17

of?18

A I believe so.  I mean -- I believe so, yes.19

Q Yes.  And so did you work at any other Care One facilities20

as an administrator?21

A Yes, prior to that, I was at the --22

THE COURT:  Okay.  Let’s get a time frame, Counsel.23

BY MR. SANTIAGO:24

Q How long did you work at Care One Livingston?25
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A Livingston, I was there about a year.1

THE COURT:  In what title?2

THE WITNESS:  As an administrator.3

THE COURT:  An administrator?4

THE WITNESS:  Yes.5

THE COURT:  Was there a title?6

THE WITNESS:  It’s called the administrator, that’s7

the title.8

THE COURT:  As the administrator?9

THE WITNESS:  Yes, and that’s -- that’s also the10

title.11

THE COURT:  And that’s the top job, right?12

THE WITNESS:  Yes.13

THE COURT:  Thank you. 14

BY MR. SANTIAGO:15

Q And what was your role as the administrator at Livingston?16

A You were responsible for all the operations 24/7 in the17

facility, you had maybe 15 department heads and 15 departments,18

and certainly nursing was the larger of the department.  So,19

yes, 24/7 responsibility for safe operations.20

Q Okay.  And did you -- were you involved in any human21

resource matters disciplining as the administrator?22

A Yes.23

Q Okay.  And what was your role in disciplining at Care One24

in Livingston?25
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A Well, I had to run the gamut with that.  It was, you know,1

hands on, you know, disciplining as far as writing up.  I had2

to deal with terminations, suspensions.  I guided -- I did it3

myself because many times it was my own department heads I had4

to deal with.  So, in that way, I would do that.5

I also would consult with my regional at --6

periodically, depending on what the level was of the7

discipline.  I would consult with the HR Vice President, as8

well.9

Q And who was the HR Vice President that you consulted with?10

A Andrea Lee.11

THE COURT:  HR Vice President?12

THE WITNESS:  Yes.13

THE COURT:  Is that it?14

THE WITNESS:   Yes.15

THE COURT:  And who did Andrea Lee work for?16

THE WITNESS:  I -- Care One.17

THE COURT:  Not onsite.18

THE WITNESS:  No, she was from the corporate office.19

THE COURT:  Okay.  Thank you. 20

BY MR. SANTIAGO: 21

Q And you said your regional, what do you mean by regional?22

A Regional would be my direct supervisor.23

Q Okay.  Do you know what that person’s name was?24

A Yes.  At Livingston, it was Mary Ellen Bove.25
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Q Okay.  And who did --1

THE COURT:  Can you remember how to spell her name?2

THE WITNESS:  Yes, B-O-V-E.3

THE COURT:  And she was not onsite either.4

THE WITNESS:  No, that’s right.5

THE COURT:  Okay.  Thank you.6

BY MR. SANTIAGO:7

Q Now you -- did you work at any other Care One facilities?8

A Yes, I worked at Care One at Dunroven in Cresskill, New9

Jersey.10

Q Well, before we even move on to Dunroven --11

THE COURT:  Spell that.12

THE WITNESS:  D-U-N-R-O-V-E-N.13

THE COURT:  Thank you.14

BY MR. SANTIAGO: 15

Q What star rating did you receive at Livingston?16

A It was a --17

THE COURT:  What kind of ranking, sir?18

Q Yeah, what kind --19

THE COURT:  CMS?  Whose?20

Q Yeah, CMS.21

A Right.  Well, we had a perfect survey, so we received a22

five star.  Deficiency-free we had, so --23

Q Now moving on to Dunroven, what was your role at Dunroven?24

A Again, similar.  I was the administrator of the facility25
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with similar duties.1

Q Okay.  And did you have similar authority in regards to2

human resources matters?3

A Yes.4

Q And how did you move from Dunroven to -- how long were you5

at Dunroven?6

A I think about a year and a half I was there.  And I had7

asked my boss, Tim Hodges -- well, he was one of the bosses8

there.  My direct supervisor was Mike Munter (phonetic), and I9

had asked for a challenge, and I also wanted to a move a little10

closer to my home.  So, they had given me Livingston, which11

they were having some problems with.  So, I was given that12

building.13

Q Okay.  And in regards to Dunroven in human resources, did14

you consult with anyone in corporate HR when it came to15

disciplinary matters?16

A Yes, I did.17

THE COURT:  Same procedure for discipline.18

THE WITNESS:  Yes.19

THE COURT:  And the same contact points. 20

THE WITNESS:  Yes.21

BY MR. SANTIAGO:22

Q Did you -- were you -- did you serve as an administrator23

anywhere -- any other facilities?24

A Yes, I did.25
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Q And can you tell us where?1

A I had been an administrator with Hospicom, again, prior to2

my previous job just recently.  I had worked for them as Plaza3

Regency in Park Ridge, and also in --4

THE COURT:  New Jersey?5

THE WITNESS:  Yes.6

A And also in Saint Mary’s/Pope John Paul facility in7

Orange, New Jersey.8

Q Okay.  Anywhere else?9

A Greenbrook Manor for Saint Barnabas, I believe, kind of in10

between there for a few months.  And I believe that’s it.11

Q Did you work at Berkeley Heights?12

A Yes, I did, but not as administrator.13

Q What was your role at Berkeley Heights?14

A I had been there as a Director of Nursing.  And then at15

some point, I wanted to -- I was getting my license, and they16

had me in the role of assistant administrator to prepare me for17

that.18

THE COURT:  What do you mean “license?”19

THE WITNESS:  You have a license for -- to apply for20

a license and take a test for the long-term care nursing home21

administrator.22

THE COURT:  Administrator.23

THE WITNESS:  Yes.24

BY MR. SANTIAGO:25
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Q What’s the license called for the administrator?1

A Well, it’s abbreviated as LNHA, so it’s --2

THE COURT:  L-N-H-A?3

THE WITNESS:  Right.  I don’t know what it stands for4

but it’s nursing home -- long-term nursing home administrator.5

MR. SANTIAGO:  Okay.6

THE WITNESS:  Or licensed nursing home administrator,7

that’s what it means.8

MR. SANTIAGO:  All right. 9

THE COURT:  Okay.10

BY MR. SANTIAGO:11

Q And in your function in Hospicom, both at Plaza Regency,12

Pope John Paul, and Berkeley Heights, did you --13

THE COURT:  She wasn’t administrator at Berkeley14

Heights.15

MR. SANTIAGO:  She was an assistant administrator at16

Berkeley Heights.17

BY MR. SANTIAGO:18

Q Well, at Plaza Regency and Pope John Paul the II where you19

were an administrator, okay, and we’ll get to the assistant20

administrator.  But in those two facilities, did you partake in21

any -- what we are terming as human resource matters or22

disciplinary matters?23

A Yes.24

Q Okay.  Did you consult with anyone in regards to --25
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similar to how you consulted at Care One at Hospicom?1

A Less so in those positions because there wasn’t really2

anyone to consult with.  Periodically I would -- the -- you3

know, because, again, being -- they had an informal company and4

I would, once in a while, have as a resource an attorney that5

we would call.  But basically I handled it myself.6

Q Okay.7

A The disciplines, unless there was like a termination or a8

difficult situation, then I would consult the attorney.9

Q Now when you were -- what was your role as an assistant10

administrator at Berkeley Heights?11

A Kind of like a figure head, in a way.  Overseeing the12

facility, helping the administrator with the day-to-day13

activities.  I certainly had my hand in nursing, as well,14

because I had just come from that department, it was a small15

building.16

Q Okay.  And did you have any role in disciplining as an17

assistant administrator?18

A Yes.19

Q Okay.  Did you have to consult with anyone at the20

corporate level to discipline employees?21

A Well, certainly I was working under an administrator, so I22

would certainly consult with the administrator on any issues.23

Q Okay.  And would you, together, consult anyone at the24

corporate level?25
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A Again, depending on what it was.  We had similar -- again,1

because it was the same company, Hospicom, that they had a2

different kind of way of doing things.  Periodically you would3

consult with the attorney if it was needed, but they didn’t4

really have an HR vice president, or anyone at the corporate5

level.6

Q Okay.  And how long did you work at Plaza Regency?7

A About a year and a half.8

Q Okay.  And how long did you work at Pope John Paul the II?9

A Similarly.10

Q Okay.11

A About a year and a half, I’d say.12

Q Okay.  Now you mentioned Greenbrook -- well, let me ask13

this.  How long were you at Berkeley Heights?14

A About a couple of years.  Two -- two or three years all15

together with the -- as a DON and then as an assistant16

administrator.  It’s kind of hard to separate it, but, yeah.17

Q Okay.18

A Probably close to three years there, I’m not sure.  I have19

it in front of me.20

Q Okay.  And you said you were at Greenbrook for a short21

period of time, how long were you at Greenbrook?22

A Less than -- less than seven months, I’d say.23

THE COURT:  Is that another Hospicom company?24

THE WITNESS:  No, it was run by Saint Barnabas.25
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BY MR. SANTIAGO:1

Q Now did you -- as the administrator at Green --2

THE COURT:  That’s a hospital, right?3

THE WITNESS:  Yeah, Saint Barnabas is a hospital and4

they bought nursing homes at one time, they have since sold5

them.  But at the time, they did own that.  They owned6

Greenbrook.7

BY MR. SANTIAGO:8

Q Now in your role as administrator at Greenbrook, did you9

have any role in what we’re terming as human resources matters?10

A Yes.11

THE COURT:  Counsel, that’s all right.  Let’s move12

on.13

MR. SANTIAGO:  Okay. 14

BY MR. SANTIAGO:15

Q Did you work at Jersey Medical Center?16

A Yes, I did.17

Q Okay.  What was your -- what was your position at Jersey18

City Medical Center?19

A My title was Director of Nursing.20

THE COURT:  That’s a hospital, right?21

THE WITNESS:  Yes, it is.22

THE COURT:  And Director of Nursing would be for the23

entire nursing staff?24

THE WITNESS:  No, it would be -- we -- you call those25
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-- like a division I was over.  I was over Critical Care, Med1

Surg at the time, it changed as the years went.  I would lose2

units and then gain units.  3

THE COURT:  Okay.4

THE WITNESS:  So, it changed -- it varied.  But5

basically the Critical Care area.6

BY MR. SANTIAGO:7

Q And can you -- can you explain what your role was in the8

Critical Care Unit?9

A Yeah.  Basically in that job, I had to deal with the --10

making sure that the staff were insuring quality and safe11

patient care on a day-to-day basis.  That proper staffing was12

in place.  That orientation was being done correctly and13

coordinating that with education -- the Education Department. 14

Working with policies and procedures.  And certainly dealing15

with personnel on various issues that came up as far as maybe16

one of the transfers or there were issues with discipline, that17

type of thing.18

Q Okay.  And when you say “discipline,” what -- did you have19

to consult with anyone at the hospital in discipline matters?20

A Yes.21

Q Okay.  And who did you consult with?22

A Well, certainly my immediate boss who was the Senior Vice23

President of Patient Care Service, and then there was an HR24

Department.25
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Q And how many years were you at Jersey -- how many years1

were you at Jersey City Medical Center?2

A About nine years, from 1990 to 1999.3

THE COURT:  Let me just capture that, please.4

(Pause)5

THE COURT:  From 1990 to 1999.  Thank you. 6

BY MR. SANTIAGO:7

Q Have you worked --8

THE COURT:  What was the name of that division?9

THE WITNESS:  Critical Care.10

THE COURT:  Okay.11

THE WITNESS:  If that makes sense, yeah.12

BY MR. SANTIAGO:13

Q And your -- in terms -- in your role as the Director of14

Nursing for Critical Care, what departments came under you?15

THE COURT:  She’s answered that already, Counsel.16

MR. SANTIAGO:  Okay.17

Q Did you work elsewhere as a nurse?18

A Yes, I did.19

Q Can you tell us where?20

A Yeah, I worked at -- prior to that, I was in -- I’m trying21

to think because I was at Hoffmann-LaRoche for a while, but22

that’s different than hospital nursing.  I was a research23

associate.  24

And prior to that, I was at UMDNJ, University of25
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Medical -- Medicine and Dentistry as a clinical nurse1

specialist in critical care.2

Q Did you -- in your role at University Hospital as the3

clinical nurse specialist at critical care, did you participate4

in any disciplinary actions, did you have any individuals under5

you?6

A No.  No, I was a clinical specialist, and it’s like a7

resource consultant.  So, no, you don’t have any line authority8

in that position.  So, I’d say no.9

Q Okay.  Have you worked in the academic setting?10

A Yes, briefly, as adjunct faculty, yes.11

Q And can you tell us where you taught?12

A Briefly for a semester was with -- one was with Muhlenburg13

Hospital School of Nursing, and one was a time of Seton Hall14

University while my children were very young.15

Q And what courses did you teach at Seton Hall University?16

A It was a position where you’re in the hospital basically17

with the nursing students, and they have their assignments on18

the nursing unit, and you supervised basically, that’s the19

majority of what I did.20

THE COURT:  So, you’re supervising clinical --21

THE WITNESS:  Yes.22

THE COURT:  -- work --23

THE WITNESS:  Yes.24

THE COURT:  -- of nurses.25
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THE WITNESS:  Mostly, but 90 percent of that, and1

maybe periodically I would be doing a lecture in the classroom. 2

But basically it was on the nursing unit.3

BY MR. SANTIAGO:4

Q And what course did you teach at Muhlenburg Hospital5

School of Nursing?6

A Similar to that, but it was more of a -- they had me in7

the -- they had the nurses in the -- the students in the8

critical care area, so I would be rotating through that -- that9

department with the students.10

Q And when you say critical care, can you tell us what that11

is?12

A Critical care, people who are in the intensive care unit,13

they’re there because they’re very sick.  They might have14

cardiac monitoring, they might have ventilators, that type of15

thing.  A little more intense.16

Q And how long -- how long did you work at Muhlenburg17

Hospital School of Nursing?18

A I think I have there a semester.19

Q Okay.20

A Something like that, yeah, I’m not sure.21

Q Have you published in the area of administration or22

nursing practice?23

A I’ve published in the area, yes.24

Q Can you tell us what your most recent article was?25
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A Yeah, my most recent publication was in Provider, which is1

a national publication for long-term care administration type2

staff.  The title is “Taking Flight With Patient Safety,” and3

it mainly dealt with -- with a focus on medical errors and the4

focus on patient safety in healthcare facilities.5

Q And what was the -- what was the -- what was the6

conclusion of your article in “Taking Flight With Patient7

Safety?”8

A Well, it wasn’t a research article or anything.  It was9

just basically bringing out to the long-term care community a10

way to look at preventing errors that hospitals are using.  I11

thought I’d bring that hospital knowledge to the long-term care12

side.13

Hospitals are getting it -- taking this concept of14

crew resource management from aviation, and there’s quite a lot15

of literature on how human errors occur, especially in16

aviation, and how they avoided them and how some premier17

healthcare facilities in the United States are adapting that18

philosophy.19

So, I just wrote a brief article -- and you can only20

write briefly in these journals anyway, it’s like two and a21

half, three pages -- exemplifying the importance of what the22

genesis of errors are in hospitals and how rampant they are in23

healthcare in general, and how we, as providers, need to look24

at it and see if there are ways to mitigate that.25
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Q And in your article, did you discuss -- you said you got1

it from aviation -- the concept from aviation.  Can you explain2

that?3

THE COURT:  All right now, Counsel, please.4

MR. SANTIAGO:  Okay.5

BY MR. SANTIAGO:6

Q What’s the just -- in that article, you spoke about just7

culture, what was that?  What’s just culture?8

THE COURT:  What’s the word?9

MR. SANTIAGO:  Just.10

THE WITNESS:  Just culture.11

THE COURT:  Just, J-U-S-T?12

MR. SANTIAGO:  Yeah.13

A It’s a term used -- I’m not sure if it was in the article14

or not.  But it is a term that’s used in the last few years15

regarding trying to have people in these facilities not be16

afraid to come out and discuss their errors.  It’s very hard to17

have people volunteer and volunteer in error.18

What we have -- when I worked in the hospital -- and,19

again, over quality management -- we had to deal with near20

misses, and we had to actually report them, and report them to21

the State Department of Health actually.  They have an arm for22

patient safety.  And what they want is they want to know --23

they want people to feel free and open to discuss errors, and24

they want to be able to track and trend what the near misses25
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are so that we can hopefully avoid them in the future.  Because1

if we bury them underground, we’re never going to know, and2

they just repeat themselves.3

Q Have you ever published a book in the area of healthcare?4

A I don’t know if it’s healthcare, but I published a book by5

-- through HCPRO in Boston, it’s called 60 Forms for Long-Term6

Care, something like that.  And basically what it is is it’s a7

collection --8

THE COURT:  I’m sorry.  What was the name of it?9

THE WITNESS:  60 Forms for Long-Term Care.10

THE COURT:  Okay.11

THE WITNESS:  Not my title, but --12

A It’s basically a compilation of all of the various forms13

that I had to make in my previous positions as mainly Director14

of Nursing but also as administrator in these facilities that15

didn’t have mechanisms to document and to try to come up with16

easy ways.  So, in every job, I had to go in, I had to develop17

all of my own forms.  And so I had this collection.  And18

someone had said, “Gee, you should publish that.”  So, I did.19

Q And you said HCPRO?  What’s HCPRO?20

A It’s -- it’s spelled H-C-P-R-O.  They’re a national21

publisher, and they do -- mainly their main focus is books for22

healthcare.  They do a variety -- they do books for hospitals,23

long-term care, physicians, all kinds of types of -- kind of24

how-to books.25
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THE COURT:  Counsel, is there anything else?1

MR. SANTIAGO:  Yeah.  Yes.2

THE COURT:  Well, I’m going to put a time limit on3

this very soon.4

MR. SANTIAGO:  I’m moving along, Your Honor. 5

BY MR. SANTIAGO:6

Q Have you received any professional awards for your work?7

A I received a merit from -- it’s like the Governor’s Award8

Merit, that’s an annual award.9

Q And when did you receive that?10

A I’m trying to remember.  19 -- maybe in the ‘96 or ‘95,11

I’m not sure of the date.12

THE COURT:  Was that in connection with work at a13

particular facility?14

THE WITNESS:  Yes, it was Jersey City Medical Center. 15

My -- you have to be nominated for it.  My supervisor put me in16

for that award.17

THE COURT:  Okay.  Thank you.  That’s a statewide18

award, right?19

THE WITNESS:   Yes. 20

BY MR. SANTIAGO:21

Q Are you --22

THE COURT:  And I noticed in your report that you23

serve on the Baldridge Evaluation Team, right?24

THE WITNESS:  Yes, I do.25
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THE COURT:  What do you call it?1

THE WITNESS:  Baldridge Examiner.2

THE COURT:  Okay.  Just describe that briefly.3

THE WITNESS:  Describe what it is?4

THE COURT:  What you -- yes, what your role is.5

THE WITNESS:  What you do in it?  Yeah, I had an6

opportunity, which was really nice to do.  Again, you have to7

qualify to be on that Board.  And you receive applications --8

you’re on a team -- you’re assigned to a team nationwide, it9

might be a team of three or four people.  And you get to review10

someone who applies as an excellent facility or entity.  It can11

be a healthcare organization, it can be an educational entity,12

or a business entity.  Usually they try to match up people13

appropriately, and they -- you review an application.  The same14

thing with the AHCA process that I went through, as well.  You15

get -- they follow the Baldridge, so you review the --16

THE COURT:  What’s that --17

THE WITNESS:  They follow the Baldridge --18

THE COURT:  -- AHCA?19

THE WITNESS:  Yes.20

THE COURT:  What’s that?21

THE WITNESS:  American Healthcare Association.  They22

have a similar process where they want people to strive to meet23

criteria for excellence, and then they have an award.  And in24

that process, they have to have people that review these25
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applications.  So, that’s --1

THE COURT:  And make site visits or not?2

THE WITNESS:  If you become -- yeah, if you’re a --3

if you become a candidate for the award -- like we have to go4

to -- like for the AHCA award, we had to go down to Tampa.  And5

after I had already read five applications, the team had to go6

down and really hone down if we had a gold award winner, which7

I -- my team didn’t.  We decided, no, they didn’t fit the8

criteria, which was really a tough process to go through.9

But if you do come to a gold award winner candidate,10

then you would go to that facility and visit.11

THE COURT:  Understood.  And you worked as a member12

of that review team.13

THE WITNESS:  Yes.14

BY MR. SANTIAGO:15

Q Did you -- have you -- are you a member of any16

associations in the healthcare -- in the healthcare realm?17

A Yes.18

Q What organizations are you a member of?19

A The American College of Healthcare Executives, which is an20

organization for long-term -- long-term administrators, the21

American Medical Directors’ Association, the -- the Association22

that has to do with accreditation, I’m a member of that. 23

That’s pretty much that I can recall.24

Q As the --25
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A And Wound Care -- a Wound Care organization I’m a member1

of, as well.2

Q As a member of the American College of Healthcare3

Administrators, can you tell us what that is a little bit more?4

A Yeah, it’s an organization that supports administrators,5

and certainly welcomes DONs, as well, to join.  We do6

educational endeavors on the topics of the day, or just, you7

know, general areas of healthcare, and have some CEO programs8

that you go to.  We also have committees you can work on, as9

well, just like any other organization.10

Q And as part of -- I believe you called it the CU (sic) --11

A Yes.12

Q -- is that continuing education?13

A Yes.14

Q Are health -- human resource matters or discipline15

discussed in some of those seminars?16

A Yes.17

Q Okay.  Have you attended those?18

A Yes.19

Q Okay.  Have you served as a speaker at conferences or20

lectures in the long-term care field?21

A Yes.22

Q Okay.  Can you tell us where you’ve served as a conference23

speaker?24

A  Yes.  Probably most recently I spoke at -- in Atlantic25
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City for the -- the Long-Term Care Association of New Jersey. 1

I spoke on topic -- the topic was --2

THE COURT:  Long-term -- New Jersey Long-Term Care of3

what?4

THE WITNESS:  Yes, I’m forgetting the acronym for it,5

but --6

THE COURT:  But Long-Term Care Association --7

THE WITNESS:  Yes.8

THE COURT:  -- of New Jersey?9

THE WITNESS:  Healthcare -- it’s actually the10

Healthcare Association of New Jersey, HCANJ.  I forgot it. 11

Sorry.12

THE COURT:  H-C --13

THE WITNESS:  HCANJ.14

THE COURT:  A-N-J, okay.15

THE WITNESS:  Right.  And they do programs -- they16

have their convention in October and March every year, and I17

had done a program in March, and I had also done a program --18

recently I did a program for them in September similar to what19

I had spoke about.  And the general theme of what I’ve spoken20

about is patient safety, and regulatory -- in a regulatory21

environment, and helping -- assisting nurses on how to document22

properly, and avoiding litigation.  That’s the general theme of23

the topics that I speak on.24

MR. SANTIAGO:  Your Honor, I wish to qualify Ms.25
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Martin as a expert in the field of long-term care nursing1

administration, nursing practices, State survey, and human2

resources.3

THE COURT:  I will not accept her as an expert in4

human resources.  I know that she has experience, but not to5

the level of expertise.6

But the other three fields, I think she’s well-7

qualified.8

MS. ALITO:  Judge, may I voir dire briefly on some9

issues, apart from what’s addressed in the Daubert motion?10

THE COURT:  Do you object to qualifying Ms. Martin as11

an expert in the field of long-term care nursing12

administration, nursing practices, and State survey?13

MS. ALITO:  I don’t think the issue of State survey14

was addressed.15

THE COURT:  Well, it certainly was in the description16

that she’s just provided for the past hour and 15 minutes.  We17

usually move through this faster in court, Counsel.18

MR. SANTIAGO:  I apologize, I don’t do anything19

quickly.20

MS. ALITO:  So, Your Honor, I would object to the21

qualification with State survey.22

THE COURT:  If you --23

MS. ALITO:  And -- and --24

THE COURT:  If you feel --25
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MS. ALITO:  And if the --1

THE COURT:  If you truly feel you need voir dire, I2

do not wish to prevent that.3

MS. ALITO:  Your Honor, if the Court believes it4

would be more economic, since Ms. Martin is going to testify on5

some subjects, I can address my issues on State survey later.6

THE COURT:  That’s fine.7

MS. ALITO:  So long as that objection is preserved,8

whatever the Court prefers.9

THE COURT:  Okay.  So, respondent objects to10

expertise level, as opposed to familiarity level --11

MS. ALITO:  That’s correct, Your Honor.12

THE COURT:  -- regarding State survey, and human13

resources.  That objection is preserved, and you can bring out14

your criticisms in the form of cross-examination.  But I am15

going to accept Ms. Martin to testify to provide opinion16

testimony in the fields -- the first three fields:  long-term17

care nursing administration, nursing practices, and State18

survey.  State survey from the standpoint of the surveyed19

institution rather than from the standpoint of being a State20

survey.21

MR. SANTIAGO:  Yes. 22

THE COURT:  Understood.  And she has familiarity with23

human resources, and we’ll see to what degree her testimony can24

be heard on that topic.25
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Okay.  Let me just make a note of that, and then1

we’re going to take a brief recess, and then we’ll get into the2

substance of her testimony.3

MR. SANTIAGO:  If you want to take a five-minute4

break, it’s fine.5

THE COURT:  Yes, we will.  Okay.  Go ahead, we’re in6

recess.7

(Recess 10:24 A.M./Reconvene 10:52 A.M.)8

THE COURT:  Thank you.  We’re ready to resume.  Do9

you want to start by moving this report into evidence?10

MR. SANTIAGO:  I can, yes.  11

(Pause)12

BY MR. SANTIAGO:13

Q Ms. Martin, did you write an expert report in this case?14

A Yes, I did.15

Q Okay.  I’ve given you what’s been marked as P-31, do you16

see that?17

A Yes.18

Q Can you tell us what this is?19

A This is the report with the date 10/15/11.20

Q And how did you come about to write this report?21

A I was asked probably around in July, approached by Mr.22

Silverstein regarding the case.  I was sent records that are23

listed here to review, and to render a report if I found of --24

to be a justification.25
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Q Do you --1

THE COURT:  That’s P-31.2

MR. SANTIAGO:  P-31.3

THE COURT:  The report. 4

THE WITNESS:  Yes.5

MR. SANTIAGO:  Yes.6

THE COURT:  P-30 is the résumé, right?7

MR. SANTIAGO:  Yes.8

THE COURT:  Okay.  Are you offering these two things9

in evidence?10

MR. SANTIAGO:  Yes.11

THE COURT:  Any objection?12

MS. ALITO:  Not to the report.  Voir dire on the13

résumé which, again, Judge, if you’d like to save time, I can14

save for later, or I can do it now.15

THE COURT:  Can we let the résumé into evidence, and16

then if you have any problems with it, you can bring them out17

on cross?18

MS. ALITO:  That’s fine, Judge.  Thanks.19

THE COURT:  Thank you.  P-30 and P-31 in evidence.20

And just let me, again, state for the record that if21

this were a jury trial, there would be no expert report22

admitted into evidence.  But since this is a hearing, I have23

admitted these reports as the witness testifies in order to24

make our proceeding move along efficiently.25
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MR. SANTIAGO:  Thank you.1

BY MR. SANTIAGO:2

Q Do you still stand by the opinions that you gave in your3

expert report?4

A Yes.5

Q Okay.  Would you change anything in your expert report?6

A Well, I believe that there were some things that we7

discussed in the deposition that we were going to change, but8

the general substance of my report, I stand by.9

Q Okay.  In terms of your P-30 -- if you can take a look at10

your résumé.  11

(Pause)12

Q Did you make any changes to your résumé?13

A Yes, I did.14

Q Prior to today.15

A Yes.16

Q Okay.  Can you tell us what changes you made?17

A I correct -- I put Greenbrook Manor in there because it18

had not been previously on there.19

Q Anything else?20

A I corrected the date of the degree -- I actually looked at21

the degree because I wasn’t sure.  And it said 1982.22

Q And --23

A And I was confused about that date because I had -- the24

actual graduation was in ‘83.  So, I got a little confused with25
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that and it was written wrong in one of the other résumés, it1

said, ‘84.  My original one that Care One had said ‘82.  So, it2

does say ‘82 here.3

Q Okay.  Now when you say ‘82, is -- are you referring to4

your masters in nursing?5

A Yes.6

THE COURT:  Are these all minor changes?  Any major7

changes to your résumé since it was produced in discovery?8

THE WITNESS:  No.9

MR. SANTIAGO:  Okay.  Thank you.10

BY MR. SANTIAGO:11

Q Now, Ms. Martin, generally speaking, based on the opinion12

that -- or the information that you were given, and that you13

reviewed to form your opinion, should have Ms. Napolitano,14

Claudio, and Jacques been terminated?15

A Based on my -- yeah, my summary in my report --16

MS. ALITO:  Objection; outside the area of expertise.17

THE COURT:  Understanding the question to refer to18

good nursing practice, I will permit the question.19

A Based upon my experience as a nurse for 30 years, as well20

as an administrator, I believe that they should not have been21

terminated based on their -- the evidence that was shown to me22

as far as their disciplinary actions and terminations.23

Q And do you believe that the reinstatement of Ms. Shannon24

Napolitano, Sheena Claudio, and Jillian Jacques is contrary to25
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the public interest?1

THE COURT:  Counsel, you can’t ask a legal2

conclusion.3

MR. SANTIAGO:  Okay.4

BY MR. SANTIAGO:5

Q What was the process for reaching that -- reaching your6

opinion as to whether or not Ms. Napolitano, Claudio, or7

Jacques should have been terminated?8

A Well, I read through of the materials listed on the report9

related to the case, the basis is also my experience, and10

education.11

Q What issues did you identify in your opinion which12

contributed to the errors attributed to Ms. Napolitano,13

Claudio, and Jacques?14

THE COURT:  Too broad.  Compound.15

MR. SANTIAGO:  Okay.16

THE COURT:  You can have testimony as to each one,17

that seems to have been a useful format for --18

MR. SANTIAGO:  No problem.19

BY MR. SANTIAGO:20

Q What was the issue identified in your opinion that21

contributed to the errors that contributed to Ms. Napolitano’s22

discharge?23

A I believe Ms. Napolitano, she had several write-ups -- let24

me just -- can I refer to my report?  25
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THE COURT:  Tell us what page you’re moving to.1

THE WITNESS:  She’s on Page 6.2

THE COURT:  Okay.3

THE WITNESS:  I’m trying -- because some of them are4

similar.5

(Pause)6

A She had given a medication, as I recall, she left it at7

the bedside.  She gave zinc oxide, I believe.  I don’t know if8

you want to get into specific -- I don’t know how specific you9

want.  She also had a -- put a zero for a pulse oximeter10

reading, which should not be.11

THE COURT:  Pulse what?12

THE WITNESS:  Pulse oximeter.13

THE COURT:  Oxygen.14

THE WITNESS:  Yes, she put a zero instead of a15

number, which is really not -- not accurate, that is a mistake.16

A Prior to that, she had been issued a warning for doing17

pain assessments at the beginning of the shift.  And lastly,18

but outside the scope, is she was disciplined for time and19

attendance issues.20

Q Okay.  And we’re going to go through those individually. 21

Can you walk us through the -- did you -- first of all, did you22

use any aids in the process of going through the disciplines of23

Ms. Napolitano?24

A What do you mean aids?25
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Q Well, let me show you.1

A I made notes on a piece of paper so that -- I don’t know2

if it’s aid, but I would summarize for myself --3

MR. SANTIAGO:  For identification purposes, P-32.4

BY MR. SANTIAGO:5

Q Can you tell us what this is?6

A Yeah, these are my notes that I had brought also in7

preparation for the deposition that I had.  I just want to kind8

of go through -- I wanted to go through and write out for9

myself what each of the disciplines were and the dates that10

they were on.11

THE COURT:  That’s fine, you can use it to refresh.12

THE WITNESS:  Thank you.13

BY MR. SANTIAGO:14

Q Now the first -- the first discipline that she received15

was on January 4th, 2010, do you see that?16

A You’re talking about Shannon?17

Q Yeah, Shannon Napolitano.18

A Okay.  19

Q Can you tell me, do you know of the facts surrounding that20

discipline?21

A Yes, I believe that she was disciplined for that because22

they had had recently -- my understanding is they had recently23

been cited on a survey for pain and got kind of very bad scores24

on that, and it was a big topic in the building, of course. 25
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And it is a very important area, pain assessment, in the1

buildings.  For many years, it’s been an area that’s been2

neglected, and it needs a lot of attention.3

What she did was, from my understanding, was she4

documented her assessment at the beginning of the shift, and5

not at some point later in the shift or at the end, which is, I6

guess, what the facility wanted.  Although that was7

questionable as far as what the direction was.8

Q When you say “it was questionable,” what do you mean?9

A Well, there was some question as to this at a later date. 10

I believe the DON had heard different things from the staff11

about when they were doing their assessments.  So, she had a12

meeting.  And in that meeting, it came out that the surveyor13

from that previous survey had told the staff to do their14

assessments at the beginning of the shift and --15

THE COURT:  State surveyor?16

THE WITNESS:  Yes.  The surveyor told them that.  Now17

that doesn’t mean that they actually told them that, that was18

their understanding of that.19

I don’t really know what the surveyor said, and I20

don’t think that they would say that.  They don’t usually21

prescribe things like that.  They want you to assess22

appropriately according to the individual patient.  They don’t23

tell you “assess at 8 o’clock in the morning or assess at 324

o’clock.”  They really don’t do that.  No surveyor would do25
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that, believe me.1

A So, it might have been their misinterpretation.  But it2

was certainly a group misunderstanding.  They didn’t seem to3

all understand when to do this documentation of the assessment.4

So, she was written up for doing it at 8 A.M., I5

believe.6

Q Okay.  And did you form any opinion based on what you read7

and reviewed as to this particular discipline?8

A Well, you know, I know it’s important -- it’s obviously9

very important that people assess -- the nurses assess10

correctly, and on a timely basis, and that it makes sense to11

assess when they’re assessing.12

THE COURT:  To do what?13

THE WITNESS:  To assess correctly and timely, and not14

just do it as a paper compliance.  I understand that that’s15

valid.  However, in this particular instance, I believe that16

the written warning was a little more severe than it should17

have been.  I don’t believe that it -- being that everyone else18

did not understand about this pain management.  Obviously the19

staff had a problem with it because there were issues with it20

from the survey.  And so she -- Shannon was not the only person21

that perhaps did not understand this, and that came out during22

that meeting.23

MR. SANTIAGO:  Okay. 24

BY MR. SANTIAGO:25
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Q And based on your experience, what do you think should1

have happened?2

A Well, I mean a couple of things could have happened. 3

Again, I wasn’t there.  Certainly staff education on it. 4

Certainly before you do education, you need to decide on what5

your policy would be for pain assessment and when -- you know,6

how to do it, when to do it, what the procedure would be, what7

assessment tool you’re using, and then you educate once you8

decide what you’re going to do.  Certainly getting input from9

the staff, maybe corporate, as well, as far as what they10

recommend, some experts, depending, and then you teach to that.11

And then ongoing spot-check and monitoring, and12

remind people, “Hey, you know, you need to get this done right. 13

What’s the problem?  What’s the barrier?”  That ongoing type of14

education.15

And then, in this case, perhaps a verbal warning16

would have been appropriate.17

Q Okay.  In your opinion, what was the root cause of the18

facility’s problems in pain management?19

A Well, they had, I think, a misunderstanding as far as --20

with -- this particular instance, there certainly were some21

root causes of some system issues that occurred in other22

realms.  But in this particular issue, it was more of, I think,23

the staff just didn’t know, it seemed.  It was obvious.  If24

they’re in a room, they’re talking with the DON, and they’re25
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having all the debates about what their understanding is of how1

to do it, there’s obviously, you know, there’s the lack of2

communication in the building, they don’t understand how to do3

this.  Where’s the policy?  Where’s the procedure as far as4

what they’re supposed to be doing?  And that wasn’t -- it5

didn’t seem that they knew.  And it wasn’t just one person, it6

was several that did not know.  So, that seemed to be the root7

cause is the communication.8

Q Okay.  Should a nurse know how to do assessments already9

coming out of -- coming out of nursing school?10

A Yes.  Generally, yeah, nurses are taught this is basic,11

you’re working at a job, you usually have an orientation in a12

job anyway, and they’re checking you, and reviewing.  There’s a13

certain competency that you have to meet before you’re put out14

on your own.  And these staff were -- seemed to be well past15

that stage.  They had been here for several years.  So, that16

wasn’t the issue at that point, but -- I’m not sure if I17

answered that.18

Q Okay.  Now in terms of -- in terms of the breakdown in19

communication, do you believe that’s a system issue?20

THE COURT:  No leading.21

MR. SANTIAGO:  Okay.22

BY MR. SANTIAGO:23

Q Do you believe that the lack of communication was24

systemic?25
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MS. ALITO:  Objection; leading.1

THE COURT:  Same thing.2

MR. SANTIAGO:  Okay.3

BY MR. SANTIAGO:4

Q You said --5

THE COURT:  How do you understand this lack6

communication?7

BY MR. SANTIAGO: 8

Q Let’s go -- how do you understand the communication9

breakdown?10

A Well, I mean you need leadership in the facility, you need11

systems in place.  Again, systems are like policies,12

procedures, the like, those type of things.  Certainly you need13

leaders in the building that are consistent, saying a14

consistent message.  I believe in long-term care in general,15

and in this building, there was a lot of turnover with16

management.  Maybe they were saying -- hearing different17

things, or not hearing the same message, or maybe this wasn’t18

an issue until they got a deficiency on it.  Maybe it wasn’t a19

topic that was brought up.20

So, you know, I really don’t know, I wasn’t there. 21

But it just seems to me from reading what I had read, and from22

the description of the staff that testified that they didn’t23

know.24

I mean not to know when to do your assessment, being25
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confused about, and having a meeting, you know, that’s kind of1

basic lack of communication that, you know, something that’s2

kind of obvious that should be known in the building when this3

is being done.  And, you know, for the DON to kind of come upon4

that suddenly, it’s kind of surprising.  It’s kind of like goes5

along with the systemic procedure that would be in place as far6

as when they would do this on a daily basis.7

Q Why was it -- you said it was surprising that the DON8

jumped on this.  Why is it surprising?9

A Well, I mean that she didn’t know that it was a problem10

before that.  In other words, this nurse is having a -- being11

written up, and now she’s contesting it or complaining that,12

“This is what I was told by the State, she told me in the13

morning.”  My understanding is that a meeting was held to14

discuss with the staff, “Well, tell me about this meeting, who15

said what.”  And, you know, the DON is trying to find out, it16

seemed.  It seems kind of late to find that out is what I’m17

saying.  Not to criticize her but she -- she had a meeting18

about it, but it seemed like this has been going on for a19

while, in spite of the fact that they had had a survey in -- I20

think it was December of that prior year, or whatever,21

November.  So, before that.  And this was an issue.22

So, to find out that surprisingly, “Wow, I’m just --23

I’m doing this -- I’m doing the assessments in the morning and24

we’re not supposed to be, and a surveyor told me that.”  That25
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she didn’t know that.  That would have been something that1

you’d want to know early on or you would have known early.2

Q Now Ms. Napolitano received a warning on 9/17, do you --3

well, let’s go -- do you know if Ms. Napolitano received a4

warning in June -- June of 2010?5

A No, I didn’t have that.6

Q Did you see -- in the information that you were given, did7

you see any warnings or did you ever come to be shown a warning8

for June of 2010?9

A I’m not sure, and it’s not listed on this sheet of mine as10

a reminder, and it’s not in my report certainly because I11

didn’t note it.  I believe -- there might have been a form12

typed, but not signed, and I didn’t really like pay attention13

to that.  If it’s not signed by anybody, I didn’t pay attention14

to it.  But it did say “verbal,” I don’t know what it was for.15

Q Okay.16

(Pause)  17

THE COURT:  Okay.  Next, Counsel.18

Q When you said you -- it wasn’t signed, so you didn’t19

focus, what’s the process for disciplinary actions and having20

them signed or not signed?21

MS. ALITO: Objection.22

THE COURT:  Where?23

Q In your experience.24

MS. ALITO:  Objection; beyond the scope of her25
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expertise.1

THE COURT:  I think that’s overly general of a2

question.  If you can discern a pattern here by looking at the3

records at this facility --4

BY MR. SANTIAGO:5

Q Can you just --6

THE COURT:  -- that might be an --7

MR. SANTIAGO:  Okay.8

THE COURT:  -- appropriate question.9

MR. SANTIAGO:  Okay.10

BY MR. SANTIAGO:11

Q Could you discern a pattern -- I mean did you see any12

other warnings that were unsigned in your review in this13

facility?14

A I did.15

Q Okay.  And in your experience, how would you issue --16

would warnings that you issued be signed?17

MS. ALITO:  Objection; we’re --18

THE COURT:  I can ask for -- I can permit that19

question if she has some sort of invariable experience as a20

nurse and administrator.  Otherwise it would be -- 21

MR. SANTIAGO:  Yeah, I mean as you’re --22

THE COURT:  Building- specific.  Facility-specific,23

and she couldn’t answer.24

MR. SANTIAGO:  Okay.25
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BY MR. SANTIAGO:1

Q In your experience as a nurse and administrator -- that’s2

what I’m asking about, unsigned -- would you sign disciplinary3

actions?4

A Yes, they’re always signed by the -- at least the person5

giving the discipline, and usually you ask the employee to sign6

it.  If they don’t sign, you write “refused” and you usually7

have a witness, there’s a whole procedure for that.  So, it --8

you know, there always has to be a signature on the9

disciplinary action to be valid.10

Q And was that the procedure when you were the administrator11

at Care One Livingston and Care One Dunroven?12

A Yes, it was my experience throughout my history.13

Q Now Ms. Napolitano was given a warning on 9/17/10, do you14

see that?15

A Yes.16

Q Okay.  What are the facts surrounding the -- what’s your17

understanding of the facts surrounding Ms. Napolitano’s 9/1718

warning?19

A Yes, she was disciplined for giving this zinc sulphate20

medication after it had been discontinued over a period of21

days --22

Q Any --23

A -- to a patient.24

Q Anything else?25
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A Yes.  On the write-up was also, I believe, she had left it1

at the bedside, and she had put a zero down for a pulse2

oximeter reading, which was not -- you know, wouldn’t be a3

valid and accurate reading.  So, they were all on the 9/174

discipline.5

Q Can you tell me what zinc oxide is, if you know?6

A It’s a mineral.7

Q Okay.8

A It’s usually used for -- I mean we see it in our vitamin9

pills all the time, Centrum and all that, it’s listed.  It’s a10

mineral that’s, you know, added for -- as a dietary supplement. 11

It’s used mainly for wound healing in the clinical arena.12

THE COURT:  To promote wound healing?13

THE WITNESS:  Yes.  Sometimes it prevents colds,14

people use it on a daily basis, just regular people use it.15

MR. SANTIAGO:  Okay.16

BY MR. SANTIAGO:17

Q Does it pose any danger to a patient if it’s given too18

much?19

MS. ALITO:  Objection; beyond the scope of her20

expertise.21

THE COURT:  Yes, I would say so.22

MR. SANTIAGO:  Okay.23

BY MR. SANTIAGO:24

Q In your experience, is zinc oxide -- in your experience,25
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is there any cause, any side effects to zinc oxide?1

THE COURT:  Counsel, let’s pass this by.  I really2

think that, you know, harm to patient from putting that pill at3

the bedside was not the basis of the discipline.  Harm to --4

potential harm to patient for putting a pill at the bedside, I5

think, would seem was the basis.6

MR. SANTIAGO:  Okay.7

THE COURT:  A pink pill, a blue pill.  Go ahead.  You8

can ask about leaving a pill at the bedside.9

MR. SANTIAGO:  Yeah, well, I’m -- I’m trying to get10

there.11

BY MR. SANTIAGO:12

Q What was your understanding of the DON’s role in the zinc13

oxide incident?14

A Well, from the testimony, it seemed that the -- the DON15

was aware of this nurse giving this pill every day, it came to16

her attention that there was -- she was making this mistake. 17

So, she -- my understanding is, again, from the testimony that18

she went to the patient and said if, you know, verify what19

nurse she -- was giving the pill.  I’m sure the patient20

described the nurse.  And it was Ms. Napolitano.  And she said,21

“Well, if you receive this pill again, don’t take it, just call22

me, get me somehow, call me.”  So, the next day Ms. Napolitano23

gave the medication. 24

And Ms. Napolitano’s testimony states that she saw25
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the patient take it to her mouth.  So, I don’t know about1

leaving it at the bedside, but she said she saw the patient put2

it to her mouth.3

And the next thing is that she was called into the4

office then and the pill was produced to the nurse by Ms.5

Konjoh, who is the Director of Nursing, stating that you didn’t6

-- you know, again, what she did.  That she shouldn’t have7

given the pill, it was discontinued, and that she left it at8

the bedside because then how could she have gotten it if the9

patient swallowed it, it wouldn’t have been left at the10

bedside.  So --11

Q Okay.  Now what do you -- what’s your opinion as to the12

DON’s actions in this incident?13

A Well, that’s not acceptable behavior for obvious reasons. 14

You don’t go to the patient and tell them that, “Hey, we have a15

nurse here that’s making mistakes, and I need you to help me16

kind of trap her.”  So, you just don’t do that for a lot of17

reasons, one of them would be customer service.  You don’t want18

to people that, you know, we don’t have good staff here, even19

if you’re having issues, or whatever your issue might be.  You20

don’t want to make the patient feel unsafe or -- you don’t21

bring them into your world of whatever you’re doing.22

A prudent nurse would have -- or a professional23

person would have gone immediately when she found out about24

this mishap or, you know, that this nurse is giving the pill25
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and it was discontinued, to go to the cart -- med cart, and1

take the box out that had the -- you know, the box of pills out2

for this medication, which is done -- it becomes discarded,3

and, you know, verifying on the MAR that it’s discarded, and4

then going to the nurse and saying, you know, “I just had to5

discard the” -- you know, whatever -- whatever you have to do6

at that point is what you do.  But that error would have been7

stopped sooner than later, I feel.  And, again, you don’t go to8

a patient and ask for help.9

Q Now what’s the process for removing discontinued10

medication?11

A Well, you go to the -- the person who takes off the order12

for discontinue could be --13

THE COURT:  Just a second.  The process for removing14

discontinued med is -- and then I couldn’t quite follow your15

introduction.16

MS. ALITO:  Objection.  Are we -- to the form of the17

question.  Are we talking about at this facility, or are we18

talking about the witness saying there is a generally19

established practice for doing such?20

THE COURT:  I’ll inquire.  21

THE WITNESS:  General.22

THE COURT:  Do you have a general --23

THE WITNESS:  It would be general.24

THE COURT:  -- procedure that you think a nurse would25
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be expected to follow in --1

THE WITNESS:  Yes.2

THE COURT:  -- your experience? 3

THE WITNESS:  Yes.4

THE COURT:  It’s not a -- it doesn’t vary greatly5

from place-to-place?6

THE WITNESS:  That’s right.7

THE COURT:  Okay.  Then you can testify to this.8

MR. SANTIAGO:  Okay. 9

BY MR. SANTIAGO: 10

Q What’s -- what --11

THE COURT:  The question is pending.  She can answer12

it.13

MR. SANTIAGO:  Okay.14

THE COURT:  What is the process for removing15

discontinued meds?16

THE WITNESS:  Yes, the nurse would -- the nurse takes17

off the medication order.  It could be charge nurse, it could18

be a staff nurse at the nurses’ station, whoever is taking19

orders off.  And that means looking at orders and transcribing20

them appropriately to where they need to go.  That she would21

immediately transcribe that discontinued the MAR, the22

medication administration record.23

THE COURT:  Okay. Just a second.  You’re using a term24

that I don’t -- I can’t picture.  The nurse takes off the25
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medication order from something, and -- what you’re talking1

about is transcribing from one document to the next.2

THE WITNESS:   Yes.3

THE COURT:  Okay.  So, the nurse is -- is that the4

shift nurse who’s administering the med, or somebody who is in5

charge of modifying that patient’s chart? 6

THE WITNESS:  Yeah, it --7

THE COURT:  Let’s deconstruct this, okay?8

THE WITNESS:  Right.  It’s usually not the nurse9

that’s giving meds because she’s down the hall giving meds. 10

It’s --11

THE COURT:  Exactly.  So, let’s say the doctor --12

let’s start with the doctor, okay?13

THE WITNESS:  Okay.14

THE COURT:  The doctor has been prescribing something15

for three weeks.16

THE WITNESS:  Okay.17

THE COURT:  And at some point, the doctor says --18

either the doctor starts out by saying “Only give it for three19

weeks,” or the doctor issues an order saying “Discontinue as of20

a certain time.”  Let’s call that the doctor’s order, right?21

THE WITNESS:  Right.22

THE COURT:  And then if you could just tell us from23

there.24

THE WITNESS:  Okay.  Good example.25
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THE COURT:  The doctor.1

THE WITNESS:  Thank you.  I believe in this case it2

was written for two weeks.  And what the -- the nurse then3

would do -- and, again, it could be a nurse at the nurse’s4

station, the charge nurse, the staff nurse who is assigned to5

take off orders, depending on the facility.6

THE COURT:  There is a staff nurse on the unit?7

THE WITNESS:  Yes.  That -- that -- just staff nurse8

means any -- the nurses working on that shift, that’s what a9

staff nurse is.10

THE COURT:  Working on a given shift.11

THE WITNESS:  Right.12

THE COURT:  Okay.  13

THE WITNESS:  They -- 14

THE COURT:  And she would --15

THE WITNESS:  When I say “take” --16

THE COURT:  Let’s say “she” -- it could be he, but17

let’s say “she.”18

THE WITNESS:  Right, okay.  She, you know, was19

looking at the order, she’s now going to read it, go to the MAR20

and cross out -- say, DC and the date. 21

Now if it’s an order that --22

THE COURT:  What do you mean DC?23

THE WITNESS:  I’m sorry.24

THE COURT:  Discontinued?25
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THE WITNESS:  I jumped ahead.  If it’s -- if it’s an1

order to discontinue, or if it’s an order for a medication, say2

in this case it was ordered for two weeks, when she was writing3

that order, or taking that off, she would block it out and put4

an X where the two weeks would end so that people wouldn’t go5

over that period.6

THE COURT:  And cross out beyond the discontinue7

date.8

THE WITNESS:  Yes, exactly, because it’s a manual --9

these are handwritten systems.10

THE COURT:  Right.11

THE WITNESS:  You would then either go to the cart12

yourself -- there’s a lot of different things.  You have to get13

the box out of the cart.  You don’t usually leave the14

medication that’s discontinued in the cart because there’s not15

a lot of space in there, number one.  Number 2, you get16

confused.  If stuff’s left in there, you tend to give it if17

it’s sitting in front of you.  So, you want to get rid of it,18

and that’s the -- the general procedure is that would take that19

discontinued medication out of the cart.20

THE COURT:  You is who?21

THE WITNESS:  The person that’s either taking the22

order off, or maybe delegating that to someone else, some other23

nurse to do that, or maybe giving a list to the nurse saying,24

“Here are the discontinued medications, you need to get these25
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out of the cart.”1

THE COURT:  To the shift nurse assigned to that2

patient?3

THE WITNESS:  Yes, or the med nurse.  I mean there’s4

a variety of people, but the -- however they do it, the cart --5

the medication -- the discontinued med is taken out of the6

cart.7

BY MR. SANTIAGO:8

Q In your opinion, how did the failure to take out the med -9

- the medication from the cart contribute to the error?10

A Well, I think it’s highly contributory.  Because when you11

see the med there, the nurses get so familiar -- and sometimes12

familiarity is your enemy because in the nursing home arena, we13

see people so much every day that we think we know, “Oh,14

they’re going to be on this pill,” and that’s something we warn15

them about, like don’t think you know everybody all the time. 16

They’re the same people every day for a long time.  So, they --17

many times they’re not always reading as closely, and they’re18

jumping right to the cart and the drawer and looking at the19

boxes there that are there with the patients’ names on them. 20

There might be three or four boxes, maybe more.  And they go21

with that.  They say, “Oh, I give this every day, I’m used to22

doing that, this is what they get,” and they put it in a cup,23

they give it to the patient, there’s sometimes a lot of people24

at the cart, a lot of interruptions can occur.  So, sometimes25



Martin - Direct 79

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

they’re not always looking at the written MAR, per se.  They1

might look at it to see what meds they’re due at 10 o’clock,2

generally what the names are, they don’t always read the3

detail.  They depend on -- again, and being in the drawer, or4

not, and also the MAR having been boxed out or however they,5

you know, can delineate better as far as what the order says.6

THE COURT:  Being in the -- on the cart or not on the7

cart.8

THE WITNESS:  Yes.9

THE COURT:  On the cart or not on the cart.10

BY MR. SANTIAGO:11

Q And how -- and how would the -- how would the failure to12

remove the medication from the cart -- what’s your opinion13

about that in terms of the --14

THE COURT:  She just stated it.15

Q In terms of the operations at the facility.16

A Well, I did just say that it -- because you’re looking at17

it, and if they’re used to -- if they’re seeing something that18

they’ve given every day and it’s in front of them, the19

likelihood of giving that med because it’s there is higher than20

if it wasn’t there.  If it wasn’t there, it would prompt21

someone to either know -- to look at the MAR specifically,22

maybe ask somebody if it wasn’t there.  If it’s there, it’s23

more likely that you might give it because it’s in front of24

you.25



Martin - Direct 80

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q And --1

THE COURT:  So, you’re assuming in your answer that2

somebody other than the patient care nurse at that morning3

shift, let’s say, has the task of removing this discontinued4

med from the cart before the cart goes around.5

THE WITNESS:  Yes, either that or telling the med6

nurse beforehand, or whenever they’re taking that order off,7

gee, so and so’s med was discontinued, get rid of that.8

THE COURT:  The med nurse.9

THE WITNESS:  Yes.10

THE COURT:  Not the -- what do you call the --11

THE WITNESS:  Either -- you know, Judge, either way,12

it’s hard to say.13

THE COURT:  Okay.  I’m just trying to get vocabulary14

here.15

THE WITNESS:  Right.  16

THE COURT:  I’m the person now who goes around and17

makes the rounds to my assigned five patients and actually give18

them the pills this morning.  What nurse is that?19

THE WITNESS:  Well, in long-term care, it doesn’t20

work that.  Let me explain it.  They have a med -- a person on21

a med cart, they’re assigned to the cart.  And what you’re22

saying is -- hospitals do that where you have primary nursing,23

and you have your five nurses -- patients or whatever, and24

you’re taking care of, you’re doing everything for them, that’s25
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different.  This is more of a team nursing role --1

THE COURT:  Okay.  Typically here there is a nurse2

assigned to the med cart.3

THE WITNESS:  Exactly.  4

THE COURT:  And the nurse rolls the med cart around.5

THE WITNESS:  Yes.6

THE COURT:  And the job is give out the --7

administer.  Don’t give, but administer these medications --8

THE WITNESS:  Yes.9

THE COURT:  -- patient-by-patient --10

THE WITNESS:  Yes.11

THE COURT:  -- right?12

THE WITNESS:  Yes.  That’s right.  Exactly right.13

THE COURT:  So, Ms. Napolitano -- what was her14

assigned duty in relation to this incident?15

THE WITNESS:  Her assigned duty -- she was -- it16

appeared to be the med nurse.  She was on the med cart, giving17

out the pills that day or the medications that day, and was not18

the person who transcribed the order or was told to take the19

box out, or anything like that.  She was just, you know,20

administering the medication.21

THE COURT:  You did mention that the med nurse might22

well be -- the med cart nurse might well be the person who23

actually physically removes the box.24

THE WITNESS:  If someone tells her to, yes.  Yeah,25
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she might be the one --1

THE COURT:  If someone tells her to.2

THE WITNESS:  Yeah, she has to be -- know that.3

THE COURT:  Can she know that by looking at the MARs4

with the boxes blocked out?5

THE WITNESS:  Yes, right.  If it’s blocked out and --6

she could know that if it’s not there.  If it’s -- if the med’s7

there and she read it closely, she’d know to take it out or to8

verify and maybe check the order and see did it -- was it, in9

fact, discontinued.  Because it would be kind of confusing, you10

see a DC order, and you have the box still in the cart, so11

maybe you’d want to go check that.12

BY MR. SANTIAGO:13

Q Now the failure to remove the box, do you believe that’s14

contrary to standard nursing practice?15

THE COURT:  What was the question?16

Q The failure to remove the med box from the med cart, do17

you believe that’s contrary to standard nursing practice?18

A The usual practice is that the meds that are discontinued19

are to be taken out of the cart.  So, yeah, it’s a failure.20

THE COURT:  Whose failure in this instance?21

THE WITNESS:  I’m not really sure in this instance22

whose failure.23

THE COURT:  Okay.24

THE WITNESS:  Whoever, I guess, took the order off --25
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the discontinued order would have been the one to take it out1

of the cart or ensure that it got taken out.2

BY MR. SANTIAGO:3

Q And do you believe that the DON’s actions in this4

instance, was that also -- was that contrary to standard5

nursing practice?6

A Most definitely.7

Q In regards to -- did you have an opinion as to the8

discontinuation process at Somerset Valley based on this9

incident?10

A Yeah, well, I -- as I said, it’s a problem that when you -11

- when there’s a process in place and a system that says when12

you -- when a med is discontinued -- and it’s a complex13

process.  It’s simple and yet complex at the same time because14

you have several players involved.  You’re taking the order off15

and word has to get to someone else --16

THE COURT:  On the paperwork you’re taking the order17

off.18

THE WITNESS:  Yes, on the paperwork.  And you’re then19

having to have a person or yourself go to the cart and take the20

medication out that was discontinued.  So, that’s part of a21

process that broke down in this facility.  And, you know, most22

of the time, I mean that can happen in places but nothing23

happens.  But sometimes an error can happen because there is a24

breakage in the system.25
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THE COURT: Breakdown.1

THE WITNESS:  Breakdown.  Thank you. 2

THE COURT:  Breakage is where something falls on the3

floor and --4

(Laughter)5

BY MR. SANTIAGO:6

Q Now you talked about leaving medication at the bedside,7

which -- what was your under -- you gave some understanding8

about -- what was your opinion as to whether or not Ms.9

Napolitano should have been disciplined for that?10

THE COURT:  Well, all she said so far is that Ms.11

Napolitano denied that she left it at the bedside.12

MR. SANTIAGO:  Okay.13

BY MR. SANTIAGO:14

Q Can you tell me what the facts -- what facts you -- what15

was your understanding of the leaving the medication at the16

bedside?17

A I understand that -- in Ms. Napolitano’s testimony that18

she said that she saw the patient take it to her mouth.  And19

that’s -- you know, you’re basically looking at these are alert20

and oriented -- again,  you assess your resident and your21

patient to see if they’re able to -- you know, they’re not22

confused or they’re not going to throw the pill somewhere.  But23

this was an alert and oriented patient.  And she saw that the24

patient took it to her mouth, and she walked away, I guess. 25
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She just assumed it was taken.1

Certainly leaving meds at the bedside -- we teach2

staff -- and they tend to do that because they, again, know the3

patient, know the resident, the resident might be busy or in4

the bathroom, or something, and they don’t want to wait, time5

is of the essence, so they might leave a cup.  It’s not6

supposed to happen.  You have to observe that the patient has7

taken the medication, that’s the standard of care.  But there’s8

certainly deviations that occur for a lot of different reasons.9

But in this case, I mean, you know, the pill was10

obtained, and yet -- but, again, enlisted by the DON to tell11

the patient not to take the pill, hold it, and yet Ms.12

Napolitano feels that I saw her -- you know, she put the pill13

to her mouth, I mean I’m assuming she took it.14

Q Okay.15

A So, you know, but that’s -- that’s all I had to go on.16

Q Did you reach an opinion as to whether --17

THE COURT:  What was the other side of the story? 18

Was there another side of the story?19

THE WITNESS:  Well, that Ms. Napolitano said that she20

saw the --21

THE COURT:  I heard that.22

THE WITNESS:  Yeah.23

THE COURT:  But did you see anything else as to24

whether the -- whoever -- Director of Nursing had a different25
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version from the patient?1

THE WITNESS:  Well, I mean the Director of Nursing2

was able to obtain the pill from the patient.  So, in that way,3

it’s my interpretation of the way things happened is that4

that’s leaving the pill at the bedside because the patient --5

you never really saw the patient take it.  Is that’s what I6

think that Ms. Konjoh’s position was in the write-up in that --7

THE COURT:  So, leaving the pill at the --8

THE WITNESS:  -- if you have the pill --9

THE COURT:  Leaving the pill at the bedside could be10

a generalization for not making sure that it was actually11

swallowed.12

THE WITNESS:  Exactly.13

THE COURT:  Even if it’s not left in the cup by the14

bedside?15

THE WITNESS:  Exactly.  They use that euphemism16

“leave at the bedside.”17

THE COURT:  Okay.18

THE WITNESS:  But it doesn’t mean actually leaving in19

this case.  I think it was that she saw the -- you know, I mean20

-- the patient didn’t actually take the medication.21

THE COURT:  Okay.22

THE WITNESS:  And they didn’t write it that way.  I23

think it was just the way they wrote the discipline.24

BY MR. SANTIAGO:25
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Q Now what was your understanding of Ms. Konjoh’s1

interactions with the resident in regards to the pill?2

A (No verbal response)3

Q What was the fact -- any facts in regards -- that you saw4

in your review?5

A I don’t -- it was testimony -- I don’t know which6

testimony it was, but my understanding of that testimony is7

that she went to the patient -- I think Ms. Southgate was also8

knowledgeable about -- who is the manager of the unit, was also9

aware that Ms. Konjoh was speaking with the patient.  But they10

went to the patient -- or Ms. Konjoh did, and said, “Don’t take11

the pill, you’re not supposed to have it.  If she gives it to12

you, the nurse or whatever, come and get me, something to that13

effect.”  I don’t have words obviously verbatim in front of me,14

but that was my understanding of what had transpired.15

Q And from that, did you -- what -- what conclusions did you16

draw as to the instruction that Ms. Konjoh gave to the patient?17

A What -- just -- I don’t understand that question?18

Q You can look at your report if you want.19

THE COURT:  We’ve already covered this.20

MR. SANTIAGO:  Okay.21

THE COURT:  We have covered this.22

MR. SANTIAGO:   Okay.23

THE COURT:  Telling the patient not to take it, but24

to deliver it over to Ms. Konjoh.25
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MR. SANTIAGO:  Okay.1

THE COURT:  We’ve covered that.2

BY MR. SANTIAGO:3

Q Now, you said you -- I remember -- okay.  Now she also4

received discipline for oxygen saturation of pulse oximetry5

reading.6

THE COURT:  Same day, different incident, right?7

MR. SANTIAGO:  Yeah, same day.8

Q Correct? 9

A Yes.10

Q What was your understanding of the facts surrounding this?11

A It was, I believe, prior to the end of the shift, it was12

around -- before noon.  And she had documented zero for the13

pulse oximeter reading, and that’s obviously an error because14

there’s kind of like no such thing as a zero unless you’re15

dead, not to be facetious, but that’s just a clerical error to16

me that, you know, just zero is just not accurate.  It would be17

100 or 90 or something like that if you wanted a zero there,18

but an actual zero would not be accurate.  You know, someone19

sitting in a bed or any level of being alive would not have a20

reading of zero.  And I believe this -- from my understanding21

of the records, that the discipline for this was given at22

around noontime.  The shift hadn’t actually ended yet.23

Q Okay.  And what’s the significance that the shift hadn’t24

ended?25
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A Well, usually, you know, at the end of a -- at the end of1

your shift, that’s when you’re really doing -- finishing your2

documentation.  You’re checking everything, you’re filling in,3

you’re -- you know, you have notes that you’re paying writing4

from that you keep with you.   You have a little scratch pads5

of paper that you’re jotting down things because you can’t6

obviously take a patient’s chart with you everywhere.  So, you7

have little note papers and you’re going to, you know, finish8

the charting, and see if everything’s okay, whatever, for the9

day, and then sign it for the day.10

Q Okay.  You said you -- “nurses aren’t going to be able to11

take the chart everywhere,” what do you mean?12

A Well, the charts are at the station.  They’re very --13

they’re only used for -- as far as your documentation at the14

end of a shift, or to document something that’s critical that15

just occurred.  It’s used for different meetings.  They bring16

the charts to MDS meetings, and fall meetings, things like17

that.18

Q Okay.  So, there could be occasions where --19

MS. ALITO:  Objection; leading.20

Q Would there be an occasion where a nurse would not have21

access to records or to their charts?22

A Yeah.  Yeah, the charts can be used -- a lot of times in23

committee meetings, they have them.  Mainly -- like I said, MDS24

is a big area where they take a set number of records out and25
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bring them to a meeting and do their documentation there for1

the MDS.2

THE COURT:  So, they’re missing from the station3

during the meeting.4

THE WITNESS:  Yes.5

BY MR. SANTIAGO:6

Q Now charting at the end of a shift, do you know if -- in7

your experience, would that cause a potential for the nurse to8

forget treatments or medication that she dispensed that day?9

THE COURT:  Okay.  Counsel, that is going into a10

different area than the discipline you’re asking about.11

MR. SANTIAGO:   Well, I’m asking --12

THE COURT:  And I think you’re going to get to that13

in more specifics elsewhere. 14

MR. SANTIAGO:  I’m asking in its --15

THE COURT:  Let’s confine it to this -- you’re16

recording a zero pulse oxygen, that discipline.  Let’s finish17

that topic.18

MR. SANTIAGO:  Okay.19

BY MR. SANTIAGO:20

Q Now the pulse -- the pulse oximetry, where is that kept? 21

In what records is that kept?22

A Well, I mean it depends on the facility.  You might have23

it on a flow sheet, you might have it in a binder somewhere on24

a flow sheet.  It might be actually just charted in the nurse’s25
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notes, which is a narrative usually in facilities.  So, you1

know, it depends on where that is. In the specific institution,2

they vary.3

Q Okay.  If we were to assume that the pulse oximetry is4

kept in the TARs, do you believe that charting at the end of5

the shift would cause potential to the nurse to forget to chart6

the treatments that she gave that day to a patient?7

A Yeah, as I said, a flow chart in a binder, that’s a --8

that would be -- like a TAR would be an example of that, as9

well, as you mentioned.  The treatment administration record is10

the -- what TAR means.11

Yeah, I mean, they’re -- they chart at the end of the12

shift, certainly.  It’s common practice for nurses to forget to13

fill in their boxes on these papers.  It’s, you know, an issue14

that’s, you know, we’ve discussed in this case.  I see it15

often.  It’s not supposed to happen, they’re supposed to chart,16

that’s the standard.  But for whatever reason, sometimes either17

they’re rushed, and they’re not able to complete, depending on18

what the day is like, if they’re, say, short a nurse -- I hate19

to say “short,” but sometimes they’re having a staffing issue20

that day, they might have had overload of patients for their21

given assignment, and they might not have been able to complete22

all their records that particular moment.  Or they didn’t have23

access to the record.  There’s a variety of reasons of why24

maybe someone did not get to finish their charting before they25
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leave for the day.1

Q Now you mentioned something that nurses write on separate2

sheets, can you tell me what you mean by that?3

A Well, I mean if I -- I did when I was a young nurse.  I4

had scrap papers, I remember writing on a paper towel5

sometimes, vital signs and things like that, so -- I mean6

whatever is -- whatever, their way of doing it.  They might7

have an assignment sheet that’s printed for them that they fill8

in on because you -- you know, that just makes sense to have it9

in your pocket and jot down things, and then chart at a later10

date during the day, whether it’s mid -- you know, noon, or 311

o’clock, whenever the end of the shift might be.12

THE COURT:  So, you’re saying two things:  You’re13

saying it’s not unusual to have a couple of slips of paper in14

your pocket when you’re walking around when you don’t have the15

chart in your hands.16

THE WITNESS:  Right.17

THE COURT:  And to enter that data at the end of the18

shift.19

THE WITNESS:  Yes.20

THE COURT:  And you’re saying, although it’s not good21

practice to forget to enter it at the end of the shift, that22

commonly happens, too.23

THE WITNESS:  Yes, I am saying that, believe it or24

not, I am.25
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BY MR. SANTIAGO:1

Q In your experience as a administrator and DON, did you see2

nurses or have you observed nurses charting at the end of the3

shift?4

A Sure, that’s mainly when they do the charting, so it’s5

more difficult to get the charts at that point.  Everyone’s6

fighting for the charts.7

Q Okay.  And same thing with the separate piece of paper,8

the sheets of paper?9

A Yeah, I’d say so.  Many of them use notes.  Some of them I10

have seen do it from total recall.11

Q Did you come to any conclusion as to whether Ms.12

Napolitano should have been terminated as to -- terminated for13

the reasons on her 9/17 warning?14

MS. ALITO:  Object on two bases:  One, beyond the15

scope of her expertise. 16

Two with regard to the form of the question.  “Should17

she have been terminated?”  From what perspective?  Should she18

have been terminated from a human resources perspective? 19

Should she have been terminated from some kind of employment or20

labor law perspective?21

BY MR. SANTIAGO:22

Q In your experience -- I’ll -- I’ll -- in your experience23

as an administrator and Director of Nursing, would you say that24

the incidences listed on the 9/17 warning should have led to25
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Ms. Napolitano being terminated?1

MS. ALITO:  Same objection.2

THE COURT:  Yes -- let me just think for a second. 3

(Pause)4

THE COURT:  Let me try one, and you can object.5

(Laughter)6

THE COURT:  I’m just trying this question.  In your7

nursing and administration experience, are the incidents8

disciplined on 9/17 standing alone sufficient to indicate a9

need to terminate this nurse from a nursing standpoint?10

THE WITNESS:  No.11

THE COURT:  That’s the question that I’m posing as12

being in the form, I think, that might be within her expertise,13

from a patient care standpoint.14

MS. ALITO:  Yeah, I think -- I think from -- in terms15

of standards of patient care and compliance with nursing16

standards, impact, that that -- that’s fine.17

THE COURT:  From the standpoint of compliance with18

nursing standards.19

THE WITNESS:  No.20

THE COURT:  Okay.  That’s the question.  Can you live21

with that question, Counsel?22

MR. SANTIAGO:  I can live with that question.23

BY MR. SANTIAGO: 24

Q And can you --25
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THE COURT:  Okay, just a minute.  Nursing standards -1

- I’m just capturing it.2

Q Can you explain --3

THE COURT:  Answer is no.4

MR. SANTIAGO:  Okay.5

Q You said no.  Can you explain why not?6

A Well, I felt that there were several mitigating7

circumstances which I had gone through previously with the8

zinc, again with Ms. Konjoh’s role --9

THE COURT:  You have to keep your voice up.10

THE WITNESS:  I know.  Sorry.  I feel myself going11

low.12

A With Ms. Konjoh’s role in that, I didn’t think that that13

was appropriate, that’s certainly a mitigating circumstance14

where she kind of, you know, encouraged the patient.  I mean15

what does that tell you?  What does that tell me when I’m16

reading that?  That she’s going to the patient and saying,17

“Hey, if this nurse makes a mistake, let me know.”  You know,18

like waiting.  Can’t wait to get this error going.  So, that’s19

totally inappropriate.  So, in that way -- and the fact that20

the med was -- the medication was still left in the cart,21

although a minor point, it’s still there, and she was more apt22

to give the medication than not.  And the same -- again, the23

same write-up at that -- on that date had to do with the pulse24

oximeter.  She had yet -- not yet completed her charting for25
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the day.   And I think by a mere reminder of, you know, it was1

-- obviously to me, she didn’t assess the patient with a zero2

pulse oximeter reading.  It was obviously a -- kind of a typo,3

we’ll say but -- even though she’s handwriting it, but it was4

like -- I call it a clerical error that she made.  And she had5

not yet been able to get to the end of the shift.  She had been6

terminated before she got to the end of the shift.7

So, in that way, I think that those are, you know,8

some mitigating circumstances to not make that a termination. 9

Not to say that it wasn’t going to be a discipline, or maybe a10

verbal, or a write-up, however it wanted to be handled, there’s11

a multitude of ways.  I mean I’m not here to say there’s one12

right way or another, but I think that based -- again, to13

answer the question, I thought it was severe to terminate on14

9/17 for those items.15

Q Okay.  Do you believe that Ms. Napolitano poses a risk to16

the public?17

A No.18

Q Why not?19

A I don’t believe that she had a -- the track record that I20

saw with her, I didn’t see much.  I saw the write-up in21

January, and then I saw this write-up on September for three22

things.  So, I don’t really -- didn’t really have evidence that23

she was a danger or a bad nurse in any way.24

Q Now moving on to Ms. Claudio, what issues did you identify25
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in your opinion which contributed to the errors attributed to1

Ms. Claudio?2

THE COURT:  Okay, let’s go there.  That’s your report3

beginning on Page 3.4

A On 9 -- 9/20, she had received a discipline for giving5

aspirin every day instead of every other day.  The order was6

supposed to be aspirin every day -- every other day, and she7

gave it daily.  So, she was given a discipline for that.8

Q Now you said that she -- it was written as give it every9

other day, but she gave it everyday?10

A Yes.11

Q Okay.  Were there any other facts that you saw in your12

review of the records?13

A Yeah, if you want me to further discuss that -- that area. 14

Usually, as I said previously in the other case that we were15

talking about, that when the order is being transcribed to the16

MAR from looking at the order, the nurse that’s taking off that17

order or transcribing it is --18

THE COURT:  This is from the doctor’s order.19

THE WITNESS:  Yes, exactly.20

A -- will block it out, block out the date so that people21

don’t just chart, you know, every day.  So, this nurse was22

looking for those blocks, and I think she said that in her23

response to the warning, which is the usual practice.  That24

whenever, you know, there is a order that says “every other25
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day” or “once a week” or, you know, “just on weekends,” or1

something like that, sometimes there’s -- there’s a lot of2

orders like that.  Like blood pressure, weights, different3

things like that will have for a prescribed time to it, whether4

it’s dates or hours, or things like that.  What is practiced is5

that in a manual system that we have is that you would block it6

out, either with an X, or block out the rest of the areas and7

leave the block opened of where you want the nurse to chart8

that, if it’s every other day.9

THE COURT:  And initial it, right?10

THE WITNESS:  Yes.  Well, that’s --11

THE COURT:  That’s why you’ve got a block, so you can12

initial it.13

THE WITNESS:  Yes, exactly.  Exactly.  The person14

administering the medication is the one that’s initialing it,15

yes.16

MR. SANTIAGO:  Okay. 17

BY MR. SANTIAGO:18

Q And you say “a manual system,” can you tell me what you19

mean by that?20

A Well, we’re all used to, you know, pens, pencils, you21

know.  And healthcare is notorious for being not computerized. 22

As you can see out there, healthcare, President Obama is23

putting money into trying to get healthcare to be more24

computerized for obvious reasons.  It’s a lot of waste and -- a25
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lot of waste of paper and miscommunication with manual.  And1

the system that we have in long-term care and in a lot of2

hospitals, as well, is everything’s done with paper and pencil,3

so to speak, it’s pens.  But you’re writing things from one4

paper to another, to another, sometimes there’s forms that are5

duplicative.  I’ve told you before I wrote a book about forms,6

that’s the reason why is because I go into these places and7

they would have three forms for one.  I would make one form out8

of three because there’s just too many of them and it makes the9

nurse have to go in different places, and write or not, as10

really the case might be.  When surveyors come in, they match11

up -- they’re looking to see consistency, and it’s not there12

because one piece of paper doesn’t match with the other.  So,13

that’s the long answer for -- to answer that question.  Sorry.14

THE COURT:  That it’s a manual system --15

THE WITNESS:  Yes.16

THE COURT:  -- that’s prone to error.17

THE WITNESS:  Yes, exactly.18

THE COURT:  Is that what you’re saying?19

THE WITNESS:  Yeah.  Well, any -- any manual system20

would be prone.  Not that computerized systems, or automated21

systems aren’t, but they have fail-safes built in.  Meaning22

that if this was given -- if this med was given every other23

day, ordered, and put in the computer, it -- it wouldn’t show24

up for that nurse -- that med nurse that day to give that med. 25
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So, the computer will tell -- will tell you that.  Like that’s1

not your roster to give, or it will beep you, or it will beep2

at you, a red line will come up.  I’ve worked with these3

systems, so I kind of have an idea.4

Whereas manually you’re kind of depending on what’s5

on the paper.  And other people that are transcribing and6

having to do with -- with that piece of paper that you’re --7

the process that you’re dealing with.8

THE COURT:  And on other people to properly9

transcribe and put it on the paper.10

THE WITNESS:  Exactly.  The other system issue that I11

want to mention that goes along with this is a 24-hour check. 12

That is -- it’s a fail-safe mechanism that’s been -- like a13

million years old.  I mean as long as I’ve been a nurse,14

they’ve had this in place because we’ve had manual systems15

since as long as I’ve been a new nurse.   That the night nurse16

-- here’s the practice, and it followed at this facility.  Is17

that the night nurse looks at all the new orders and goes -- it18

actually goes through all the charts and notes down -- puts a19

line in the order that says 24-hour, and they initial it.  And20

what that -- what that’s denoting is saying that they’re going21

back, and looking, and verifying that the orders have been22

transcribed correctly to the MAR, or TAR, or wherever they have23

to go.24

And that’s to -- because we have manual systems, that25
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system’s put in place because we know that we can make an error1

by just freehand transcribing.  So, a fail-safe was put in2

place, although manually, to kind of have a second person go3

back and look and double-check.  And it’s done on the night4

shift because it’s less activity, the charts are available, and5

it just makes better sense to do that.6

THE COURT:  A question from what you’ve just been7

saying.  The 24-hour check that you’re describing is a check of8

doctor orders being transcribed to MARs and TARs, and records9

of that sort.10

THE WITNESS:  Yes.11

THE COURT:  Okay.12

BY MR. SANTIAGO:13

Q Do you know of other checks on the 24-hour where you check14

the actual TARs and MARs to see for initials?15

MS. ALITO:  Objection; leading.16

THE COURT:  No, I’ll permit that.  But, again, it’s17

only in her experience --18

Q In your experience.19

THE COURT:  -- if it’s generalized.20

MR. SANTIAGO:  Yes.21

A Yeah, generally that’s what they’re looking at, to see if22

-- they’re mainly -- the focus of the 24-hour check is to check23

that the order was transcribed correctly and that it’s being24

interpreted right, that it’s being filled out and kind of --25
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they’re eyeballing it to see is it being appropriately charted.1

THE COURT:  Just a second, the answer was unclear.  I2

can picture this in steps.  You get the doctor’s order in hand. 3

It has to be laid out on the MARs or the TARs for the people on4

the -- the nurses on the floor --5

THE WITNESS:  Yes.6

THE COURT:  -- to follow.  Because the doctor’s order7

isn’t at the nurse’s station.8

THE WITNESS:  Right.9

THE COURT:  Right.  Okay.  But you’ve got the MARs10

and the TARs, and similar types of records in the unit -- in11

the nursing unit.  And, of course, the nurse fills it out on a12

daily basis during or at the end of the shift.13

THE WITNESS:  Yes.14

THE COURT:  Initials it.15

THE WITNESS:  Right.16

THE COURT:  And so we come to the night shift, and17

the 24-hour check is being done.  And you said that the 24-18

check certainly is going to look at whether the doctor order19

has been correctly transcribed to the orders on the MARs -- to20

the specifications on the MARs.21

THE WITNESS:  That’s right, yes.22

THE COURT:  Okay.  And Mr. Santiago’s next question23

was would a 24-hour check also typically look at the MARs and24

the TARs to make sure they are being initialed and filled out25
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correctly on an ongoing basis?  Or would it just be the1

transcribing of whatever the doctor’s orders were today?2

THE WITNESS:  Yes, you’re correct.  Yes, they would3

look at the generally -- look at the -- that the MAR or TAR is4

being completed correctly.5

MR. SANTIAGO:  Okay. 6

BY MR. SANTIAGO:7

Q And when you say “correctly,” what do you mean by that,8

“correctly?”9

A Well, that they’re filled out.10

Q Okay.11

A That they’re -- the look like a general -- people are12

filling out their -- their boxes.  Again, they’re looking at13

many, many charts at that time.  So, they want to be able --14

they’re -- like I use the word “eyeball,” I mean it literally15

is they’re looking at it.  Is the order taken off correctly, is16

it generally being completed correctly.17

Q Okay.18

A They’re not spending an inordinate amount of time with it,19

but just kind of look at the most recent orders, again, because20

they’re looking at this nightly.  And you’ll see often these21

24-hour lines in the same chart, they’re -- they’re done fairly22

frequently on the same chart.23

Q When you say 24-hour lines, what are you referring to?24

A Well, as I said before, when you’re doing the 24-hour25
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check to show that you’ve done it, you would put a line; they1

used to call it redlining.  You’re putting a line at the bottom2

of the order, you’re saying 20 -- you put “24-hour,” and you’re3

putting your initials.4

THE COURT:  Is a MAR and a TAR set-up in 24-hour to a5

page?6

THE WITNESS:  No, they go days, like a month.  It’s a7

month long.8

THE COURT:  Right.  So, I’m trying to picture a line9

at the bottom of a given manual page of a MAR.10

THE WITNESS:  No, no, they don’t put the line there. 11

The line’s on the order.  The line’s on the order.  You’re --12

you’re underlining under the order to say that you’ve checked -13

- you’ve done that 24-hour check.  You’re not verifying14

somewhere else --15

THE COURT:  What order, the doctor’s order?16

THE WITNESS:  -- that you’re doing it.17

THE COURT:  I’m not following.  You’ve got the18

doctor’s order.19

THE WITNESS:  Right.20

THE COURT:  That is the doctor’s order.21

THE WITNESS:  Right.  Say this is the doctor’s order22

sheet.23

THE COURT:  Okay.24

THE WITNESS:  All right?  You’re going to -- your25
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night -- the night nurse, you’re going to read the order, okay,1

you’re going to look, take out the MAR, check off -- he wrote2

aspirin every other day, you’re going to open up the MAR, look3

at it, okay, that looks right.  Okay, I’m signing that.  Put a4

line, and their initials, and a date.5

THE COURT:  That the --6

THE WITNESS:  They’re not signing anything else.7

THE COURT:  You’re signing it on the doctor’s order.8

THE WITNESS:  Yes.9

THE COURT:  Okay.10

THE WITNESS:  Right.11

BY MR. SANTIAGO:12

Q Now you mentioned that Ms. Claudio complained that the13

chart was not blocked out.  Did you arrive at any opinion as to14

-- as to whether or not -- what was your opinion as to it not15

being blocked out?16

A Well, yes, I mean her -- you know, she did admit making a17

mistake.  It’s certainly a mistake, the doctor’s order says18

aspirin every other day.  So, she gave the medicine every day,19

for a couple of days, I think it was.  She said that it was a20

block -- that was her -- you know, you’re allowed to -- she21

responded in her -- in discipline, you’re allowed -- she wrote22

a response that she didn’t agree with it because there were23

other circumstances that, you know, she felt contributed to24

that.  And I think that that does contribute when it’s not --25
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the system fails, it’s not blocked out, the 24-hour check, you1

know, failed, as well.  So, mostly the fact that it wasn’t2

blocked out kind of encouraged her to kind of look at daily3

because if you’re used to looking at a system where someone4

takes off the orders and they’re indicating for you when to do5

something or when not to do it on a regular basis, and then6

it’s not there, then it leaves you open to make that -- to make7

a mistake.8

Q And what --9

THE COURT:  So, you’re saying at two levels before it10

got to her had failed, not done by the original nurse11

transcribing from the doctor’s order to the MAR, and then not12

caught by the 24-hour check.13

THE WITNESS:  Right. 14

THE COURT:  Is that what you’re saying?15

THE WITNESS:  Yes.16

THE COURT:  I’m not trying to put words in your17

mouth.18

THE WITNESS:  Yes.19

BY MR. SANTIAGO:20

Q Now in your experience as an administrator and as a21

Director of Nursing, did this warning -- this first warning to22

Ms. Napolitano -- I mean to Ms. Claudio, I’m sorry --23

THE COURT:  Is this the first warning in our record?24

MR. SANTIAGO:  Yes, as far as I know.25
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THE COURT:  Okay.1

MS. ALITO:  Well, we have a disagreement about that,2

but I’ll address that on cross.3

THE COURT:  All right.4

MR. SANTIAGO:  I -- okay.5

THE COURT:  Go ahead, Counsel, with your question.6

BY MR. SANTIAGO:7

Q Was your -- do you believe that in your experience that8

this merited a final written warning?9

MS. ALITO:  Same objection as before.  Could we10

modify the question in the same way that we agreed upon the11

last time?12

MR. SANTIAGO:  Okay.13

THE COURT:  Well, that’s kind of a different14

question.  Because we do get into questions of progressive15

discipline if you’re talking about whether it’s a verbal16

warning, documented maybe by a note somewhere that the person17

doesn’t sign, or whether it’s an official written warning with18

places for the supervisor and the individual employee to sign,19

and whether that’s a -- you know, a first warning or a final20

warning, all of that. 21

Maybe I should talk to counsel at the side, and we’re22

probably due for a recess after that.23

You can step down.24

(Sidebar conference commences at 12:07 P.M./Concludes25
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12:11:41 P.M., transcribed under separate cover)1

THE COURT:  Ms. Martin, we’re going to excuse you2

from the room just while we get through this evidentiary issue.3

(Sidebar conference commences at 12:12:24 4

P.M./Concludes 12:20 P.M., transcribed under separate cover)5

THE COURT:  Now why don’t we take a lunch recess6

here?  It’s 12:20.  And you can talk to the deputy about when7

you want to resume.8

(Recess 12:20 P.M./Reconvene 1:10 P.M.)9

THE COURT:  We’re ready to proceed.10

BY MR. SANTIAGO:11

Q Ms. Martin, I believe when we concluded, we were talking12

about Ms. Claudio’s 9 -- I believe it was the 9/2013

disciplinary.14

A Yes.15

Q In your experience as a administrator and as a former16

director of nursing, what steps would you have taken in regards17

to the prescribing or dispensing this medication on every day18

instead of every other day?19

A Well, do you mean like after the error or before the20

error?21

Q After the error.22

A Well, after the error, I would have certainly spoken with23

the nurse, there’s no doubt about that, talked to Sheena and24

get her side of the story, find out what happened.  Certainly I25
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see some mitigating circumstances here as far as, you know, the1

boxing out and the 24-hour check.2

I would not have given a final written warning since3

final means that you’ve given the warning before.  And I4

haven’t seen a warning before though for this type of error. 5

So, I would have -- I mean certainly made it important to the6

nurse that it’s a problem, and find out certainly ways of7

improving upon that for the next time, and -- but I might have8

given a verbal, I would not have given a final written warning9

based on the fact that there hadn’t been previous warnings to10

my knowledge for that particular infraction or that class of11

infraction.12

Q Thank you.  Now Ms. Claudio was warned on 9/27/10, do you13

see that?14

A Yes.15

Q Okay.  Can you tell us or explain to us -- can you walk us16

through the facts that -- surrounding this particular warning?17

A Right.  Well, on that particular warning, there are18

grouped of three infractions.  One of them had to do with not19

completing an admission note on a patient.20

The second one had to do with doing five-day21

admission notes.  I don’t know if it’s for five days she didn’t22

do them or on a five-day admission note it wasn’t done.  But it23

had something to do with another documentation issue.24

And the third item had to do with getting --25
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implementing a treatment for a skin tear without an order.1

Q Can you tell us what a nurse’s admission note is?2

A When the patient comes into the facility, there’s a3

process of admission.  There’s various paperwork that must be4

completed, and it has to do with the assessment.  You’re5

looking at the patient from various standpoints, you’re doing a6

general physical assessment, you’re asking them about their7

history, what brought them to the facility, where they came8

from, if they were in the hospital, what for.  You’re looking9

at if they had any pain at the time of admission.  You’re10

looking at their continency, medication, things like that. 11

You’re doing a complete assessment.12

You’re also writing a narrative summary note against13

that -- kind of -- it’s a format, like a form of maybe two or14

three pages, depending on the facility, a checkoff or a fill-15

in-the-blank.  So, you’re writing a narrative summary note in16

the nurse’s notes, and that’s an admission note, to my17

understanding.18

Q Okay.  And where is that narrative kept?19

A In the nurse’s note section.20

Q Okay.21

THE COURT:  In your experience with creating forms,22

did you ever create a form for a nurse’s admission note?23

THE WITNESS:  Well, yes.  The admission form --24

format, I had done that several times to eliminate the25



Martin - Direct 111

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

subjectivity and, I guess, stylistic ways of the nurses so they1

don’t have to write so much.  I tried to put that into more of2

an objective assessment, much like a computer screen, you know,3

checkoffs, or brief fill-ins, kind of feeding -- feeding the4

assessment words in the form, and having the nurse choose what5

applies to that patient.  So, yes, I have done that to6

eliminate or minimize the long narrative part of the note.7

But certainly there’s usually a couple of sentences8

at least that accompany, in handwriting, a narrative that9

summarizes how the patient was received in the facility.10

THE COURT:  So, they would -- they would have --11

you’d see common elements in nurse’s administration notes, but12

different formats.13

THE WITNESS:  Yes, exactly.14

BY MR. SANTIAGO:15

Q And can you tell us what -- what were the facts16

surrounding Ms. Claudio’s admission note that you -- that you17

picked out from your review of the records?18

A Yeah, this particular note as she had expressed on her19

rebuttal, and testimony, and -- as far as the discipline was20

that she said she wrote the note, but it was missing from the21

chart.  She had just been told -- it was several days later.  I22

think the patient was admitted on the 20th, something like23

that, I wasn’t sure of the date.  But it was prior to the date24

of the discipline.  She -- her contention is that she wrote the25
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note, but it was apparently missing from the record, and she,1

you know, was told, “well, you didn’t write the note,” so --2

Q Okay.  And --3

THE COURT:  And could not explain why it was missing.4

THE WITNESS:  Right, exactly.5

BY MR. SANTIAGO:6

Q Now in your experience, as the administrator and director7

of nursing, do other people -- well, in your experience, where8

are these admission notes kept?9

A Generally speaking, they’re in the chart.  But when you’re10

admitting a patient, they’re usually in a pile of papers, much11

like this.  You have a pile with you because you have various -12

- you have the initial nursing assessment, you have various13

forms, as I mentioned, the pain assessment, continence14

assessment, side rail assessments, there’s a bunch of things15

that people might have, again, depending on the facility, it16

might be ten sheets or five.17

But there are definitely several pieces of paper, one18

of which would be a narrative line paper that would have, you19

know, like a nurse’s note on there that they would fill in20

their final concluding kind of summary statement.21

Q And did you form an opinion as to the nursing note in this22

involving Ms. Claudio?23

A Well, I did state that I felt that if she said she wrote a24

note, and it was missing, well, then let her write the note25
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over.1

MS. ALITO:  Well, objection.  This witness can’t2

testify about whether Ms. Claudio’s testimony was correct or3

not.4

THE COURT:  Well, I don’t think that objection stands5

because she’s just repeating what the individual said, and then6

she’s giving her view as to what her response would be if she7

were the supervisor or administrator.8

MS. ALITO:  I have no objection to her testifying9

based on her assumption that the facts are as Ms. Claudio10

testified.11

THE COURT:  She felt that if she said she wrote --12

Ms. Martin, in her opinion, would take this view:  That if Ms.13

Claudio said she wrote a note, and the note turned out to be14

missing, then Ms. Martin’s response would be what?15

THE WITNESS:  I would say let her write the note over16

with stipulations, as far as the next step would be, you know,17

writing an addendum, that it’s an addendum note, depending on18

the time span that it had occurred.  But, I mean, yeah, I can19

only go by the testimony, and the testimony said she wrote a20

note.  Now why would she not -- if she did the rest of the21

assessment, you know, I would have to think that she wrote a22

note on the assessment because that’s usually what they do.  It23

could be missing because it’s usually a single sheet that24

you’re using.  It’s not -- because the chart’s not existing25
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already.  Whereas an existing chart would have another note on1

top of it, or in back of it.  It’s hard to lose that because2

it’s in the chart.  But this would be a loose -- it could be a3

loose piece of paper that she might have had.4

Again, I don’t know.  There wasn’t testimony to that5

effect of where this paper was, but most of the time when6

they’re doing the assessment, they’re going to the room with7

this pile of paper, and then going somewhere else to finish the8

charting after they see the patient, or at the end of the9

shift, whenever, with this pile of papers.10

BY MR. SANTIAGO: 11

Q And in your experience as an administrator and director of12

nursing -- a former director of nursing, do -- would other13

people have access to this pile of paper, admissions package?14

A Yeah, pretty much.  You’d have other people that might15

want to be looking at it to see what meds they were on, that16

type of thing.17

You might have -- if it’s in the chart already, the18

chart might be miss -- moved because people are trying to19

access the chart.20

So, again, depending on where the papers are, if21

they’re left on a desk, or left somewhere to -- in a pile or a22

paperclip, it could be picked up, I don’t know.23

Q Okay.  Now --24

THE COURT:  When you say “chart,” are we looking at a25
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binder?1

THE WITNESS:  Yes, that’s what I mean when I say2

chart, yes.3

THE COURT:  Okay.4

MR. SANTIAGO:  Okay.5

BY MR. SANTIAGO:6

Q And are these piece -- these papers initially in a binder7

or then placed in a binder?8

A They’re placed in the binder.  They usually come in --9

they usually have what they call admission packets that are10

already made up for this event.  When patients come in, and11

they have it all ready for the nurse to -- kind of all the12

papers I mentioned before are in that packet to be completed. 13

And then it goes in the chart when it’s ready -- when it’s14

finished.15

Q Okay.16

THE COURT:  Does the admission nurse actually have17

the responsibility to assemble all these loose papers that are18

piled up and create the binder that’s called the chart?19

THE WITNESS:  No, usually clerks or somebody will do20

that ahead of time.21

THE COURT:  Oh, so there’s another human being22

involved usually.23

THE WITNESS:  Yeah.  Yeah.24

THE COURT:  Oh.25
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THE WITNESS:  Another person is involved.  You know,1

it’s -- it’s kind of set up --2

THE COURT:  What is that other person’s job?3

THE WITNESS:  Well, they’re like a -- usually a clerk4

or -- yeah, like a -- like I’d say like a nursing unit clerk. 5

Sometimes they share them, sometimes they have their own --6

each unit has their own.  It might be someone that’s assigned7

in the building like on a clerical basis to assemble the8

charts.  Just much like when a patient goes home, they take the9

chart apart, there’s a reverse -- they call that reversing the10

chart, meaning they take it out of the binder, send it to11

medical records.  Medical records then puts the papers all in12

different kinds of order, and see if there’s signatures on13

them, and tags, and there’s a whole process for that.14

So, it’s much the same way as far as, you know,15

there’s a procedure for that.16

THE COURT:  So, the contents of this binder that you17

call a chart actually come from various sources and go back to18

various places after they’ve been used as a chart while the19

patient is there.20

THE WITNESS: Well, when they’re -- well, somewhat. 21

When the patient -- when it gets taken apart, it gets taken22

apart out of the actual hand -- plastic binder, and it goes23

into medical records, of which it gets refiled in a specific24

order, but it’s the same chart.  Like there’s rehab notes,25
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there’s activity notes, social service, nursing, doctors’1

orders, all that is there.  Just that they reorder it in a2

medical records format.3

THE COURT:  Okay.4

BY MR. SANTIAGO: 5

Q Now you said you would have allowed her to rewrite and --6

rewrite the note.  What do you mean by that?7

A Well, I mean I would have asked the nurse if she was --8

you know, do you remember the patient, can you -- do you need9

to go back in and look at the patient, and, you know, or can10

you remember it, do you have notes from this effect. 11

Sometimes, again, like I said, they write on papers that they12

have.13

But certainly -- I mean I would ask can you recreate14

the note that you assessed the patient.15

Certainly there’s assessment records there that I’m16

assuming she had to do with.  If she’s writing an assessment17

note, she must have completed the nursing assessment checklist18

packet, I’m assuming that because that’s what that means to me19

when you’re writing a note.  So, I would allow her to write20

over her narrative note if she felt comfortable.21

And, yes, you write down the date you’re writing it,22

addendum in the chart.23

Q And is that --24

THE COURT:  So, you give the date that you’re25
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writing.  You would not misstate and say I’m writing it the day1

before yesterday --2

THE WITNESS:  Right.3

THE COURT:  -- if you were creating this substitute.4

THE WITNESS:  Correct.  You would say that date, like5

9 -- say she found out 9/27.  We’ll say 9/27, admission note6

for 9/20.7

I mean we don’t -- we don’t like addendum notes in8

the medical record, it’s not something we condone.  But it does9

happen for various reasons in the business.10

THE COURT:  And is that a term that you recognize?11

THE WITNESS:  Yes.12

THE COURT:  Addendum note.13

THE WITNESS:  Yes.14

THE COURT:  Condone, not condone, but it does happen.15

THE WITNESS:  I mean we don’t encourage people to16

write late notes, I mean you don’t want to do that.  But it17

does happen, and you are permitted to write addendum notes.  Or18

sometimes people call them, by a lay term, “late note.”  A late19

note.  They won’t write it in the chart like that, but that’s20

what it is.21

BY MR. SANTIAGO:22

Q You said they’re permitted.  What permits you to write --23

rewrite a admissions note or do an addendum?24

A It’s not not permitted.  25
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THE COURT:  So, you’re saying it won’t be --1

A I -- you know, it’s done as a practice.2

THE COURT:  It won’t be like criticized in the3

survey.4

THE WITNESS:  No.5

THE COURT:  Is that what you mean by not --6

THE WITNESS:  No, it’s not -- I mean it’s not not7

permitted.  It -- not that someone says you’re not allowed to8

do this.  It’s not against any -- there’s no regulation that9

you are not to do it.  You can do it.  In fact, I’ve seen it in10

textbooks, on documentation that you can do addendums.  I do it11

when I do legal chart review, I see them quite frequently and I12

don’t -- you know, it’s not an issue actually as long as it’s13

explaining something.  But, you know, I do see it.14

MR. SANTIAGO:  Okay. 15

BY MR. SANTIAGO:16

Q And you said -- so, it’s clear to me.  You said there is17

an assessment checklist that -- you said you assume that she18

did the admissions note because she would have done the19

admissions checklist.  What do you mean by that?20

A Yes, because as I said, it’s the -- it’s the packet that21

you have, it’s an assessment.  There’s -- it goes through the22

systems, their mobility, their skin, their pulmonary status,23

cardiac, the whole thing.  It’s like a history and physical for24

the nurse to do.  And then -- and, again, they vary from25
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building to building, but they’re basically the same format --1

content.  They sign that, as well, and then their ending part2

of that is this narrative paper that has admission note on it,3

and they write the general summary.  Patient was -- entered the4

facility at 7:20, you know, what their status was, what their5

vital signs are, and generally just kind of handwriting it in6

the nurse’s note.7

Q Okay.  Now you also mentioned a treatment without an8

order, do you -- can you tell me the facts surrounding that9

particular incident?10

A Yes.  Apparently she -- a patient sustained a skin tear,11

and she applied a treatment, which is common, to put like 12

Bacitracin or some kind of a treatment on the patient with a13

band-aid, or whatever, to cover it, protect it.  And she failed14

to get a doctor’s order for that, is my understanding.15

Q Okay.  And in your experience, as a administrator and16

former director of nursing, what’s the procedure with an17

incident of this type where there’s a skin tear?  A scratch or18

a skin tear and there’s bleeding?19

A Generally the approach is --20

THE COURT:  Are you adding bleeding?21

MR. SANTIAGO:  Skin tear or a scratch.  I’m sorry.22

MS. ALITO:  Well, the record reflects that there was23

bleeding.24

THE COURT:  Okay.25
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MR. SANTIAGO:  Okay.1

A Sometimes, you know, the elderly, they have very frail2

skin, almost like paper thin.  And they very frequently rub on3

something, a wheelchair, or a piece of rubber on the chair, the4

bed, and they frequently will tear that area.  It’s like paper,5

like onion skin would be, and so it’s not uncommon.  It6

actually happens fairly frequently.7

We -- the -- to answer your question, generally what8

people -- what the staff do in most facilities that I’ve been9

in is they apply some type of a treatment, and at some point10

later, they get the physician to write an order, or they get an11

order.  They tell him, “We put on Bacitracin, dah, dah, I need12

an order for that.”  “Okay,” and they’d write the -- it’s13

usually a verbal order, they’re giving it to the nurse, and14

she’ll write that in the chart.15

So, they do get, at some point later -- they don’t16

run to the phone and call a physician and say, “Mary, you know,17

hurt her arm.”  Unless, you know, the physician happens to be18

on the floor that day, or whatever, and they say “We need19

that,” that’s different.  But generally speaking, at some20

point, that’s been my understanding.21

Now the proper way --22

THE COURT:  The nurse can’t just put on the ointment23

because here’s another skin tear.24

THE WITNESS:  Well, technically you’re not -- I mean25
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you have to follow -- you have to get an order for a treatment,1

yes, I was just about to say that.  Technically.2

But if you ask me what’s done in buildings is that3

they apply something for the patient -- because usually it’s4

something minor, they’ll put a -- usually Bacitracin is what5

they’ll put, or a triple antibiotic ointment and a -- or a6

hydrogel pad, which is like very soothing, or a band-aid type7

of a thing.  Keep it closed.  And then they’ll get the order8

from the physician at a point subsequent to that.9

BY MR. SANTIAGO:10

Q And in your experience, why had -- in your experience as11

an administrator and a director of nursing, why has that been12

the process for getting physician’s orders in these types of13

cases?14

A Well, I mean generally you want to take care of the15

patient first, your reaction is to help them, put something on16

to protect it.  Because by the time you get a doctor to get on17

the phone, it will take some time and you might forget about18

it.  So, that’s the reason is that it’s more immediate that19

they can put something there.20

Now had -- maybe they called him later, and he wants21

to put something else on it, or something different, then that22

changes, then they’ll write the order differently or write it23

the way he wants it.24

Q Now in your experience -- okay.  Now you also mentioned a25
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failure to document for five days on admission, do you recall1

that?2

A That’s -- I mean I recall generally, that was on the3

discipline, but that’s it.  I don’t really have a lot of4

information on that one particularly.  I think it was kind of,5

again, lumped in with this warning.6

Q Okay.  Now in your experience -- your prior experience as7

an administrator and director of nursing, what are the steps to8

documenting a -- either an admission -- a patient admission or9

a post fall?10

THE COURT:  Sir, I’m not able to follow this, it’s11

too vague.12

MR. SANTIAGO:  Okay.13

THE COURT:  Shall we look at the disciplinary record14

and see what it says?15

THE WITNESS:  Yeah, maybe --16

MR. SANTIAGO:  We can, it’s D-20.17

THE WITNESS:  If you can give me that, maybe it will18

help me.19

THE COURT:  Let’s look at that.20

THE WITNESS:  All right.  Let me see, I got it here,21

I didn’t know it was here.22

Okay.  She has on “9/26, employee failed to document23

on same patient for five-day admission notes.”24

And -- oh, this patient also had a post fall.  So,25
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there was a post fall note that -- in other words, the patient1

fell, apparently during the time that they were admitted, and2

you’re supposed to write a note on what happened post fall. 3

So, she failed to do that.4

THE COURT:  Can you read the -- let’s just -- would5

you read that handwriting, which I’m having trouble --6

THE WITNESS:  Judge, number one?7

THE COURT:  Read it to me slowly, please.  Just that8

one. 9

THE WITNESS:  Number one you want me to read?10

THE COURT:  Yes, um-hum.11

THE WITNESS:  Yes.  “Employee failed to document per12

patient R.G. on admission” --13

THE COURT:  Per --14

THE WITNESS:  Oh, “on patient.”15

THE COURT:  “On.”16

THE WITNESS:  -- “on patient R.G., on admission. 17

Patient had a fall on that same day and S.P.,” means status18

post, “fall documentation” --19

THE COURT:  Just a minute, I have to write it. 20

“Status post fall documentation” -- yes.21

THE WITNESS:  “Was first noted” -- “was first” --22

wait a minute.  23

THE COURT:  Oh, “Was the first noted documentation on24

patient.”25
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THE WITNESS:  “Was first noted documentation on1

patient.”2

THE COURT:  Was -- let’s say “It was the first,”3

right?4

THE WITNESS:  Yes.5

THE COURT:  “The first noted documentation on6

patient.”7

MS. ALITO:  Your Honor, just for clarification,8

that’s Item 2, not Item 1.  Item 1 was on the prior page, it’s9

so fuzzy, that I understand why you said 2.10

THE WITNESS:  Yeah, I was reading the back narrative11

part.12

THE COURT:  Okay.13

THE WITNESS:  I didn’t read --14

THE COURT:  So, we actually have four --15

THE WITNESS:  I didn’t read the front part.16

MS. ALITO:  Yeah, there are four of them.17

THE COURT:  So, we have four items.18

MS. ALITO:  Yeah.19

THE COURT:  And this is Item 2.  Okay.  Thank you.20

THE WITNESS:  It’s a little -- it’s a little21

confusing.22

THE COURT:  Okay.  So, we’ve got that.  Now that23

you’ve deciphered the handwriting, Mr. Santiago, you may24

inquire.25
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BY MR. SANTIAGO:1

Q Ms. -- can you tell us what the process is -- from the2

documentation, is this that -- it’s a little unclear as to3

whether it was -- she didn’t document on admission or she4

didn’t track the patient on admission.5

THE COURT:  Well, let’s ask Ms. Martin what she --6

THE WITNESS:  What do you mean “track?”7

THE COURT:  What she derives from these words.8

BY MR. SANTIAGO:9

Q What’s the policy for -- for -- for when a patient is10

admitted into the hospital?11

THE COURT:  Too broad.  Let’s just get to the point12

with --13

MR. SANTIAGO:  All right.14

THE COURT:  -- just this -- it’s two sentences.  What15

does the first sentence mean to you?16

THE WITNESS:  On the second page, Your Honor?17

THE COURT:  The one we just read.18

MR. SANTIAGO:  Yes.19

THE COURT:  “Employee failed to document on patient20

R.G. on admission.”21

THE WITNESS:  That’s what I assumed it meant was an22

admission note.  23

MR. SANTIAGO:  Okay.24

THE WITNESS:  That’s what I thought that that meant.25
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THE COURT:  Okay.  An admission note was missing.1

THE WITNESS:  Right.2

THE COURT:  The nurse’s wrap-up admission note,3

right?  Summary admission note.4

THE WITNESS:  Right, that’s what I thought.5

MR. SANTIAGO:  Yes.6

BY MR. SANTIAGO:7

Q Now how about the third one where it says, “Failed to8

document on same patient for five days admission notes.” 9

What’s -- what’s that in your -- in -- in your experience?10

A Well, they call them five-day admission notes.  They’re11

notes when -- like people come from the hospital, they’re on12

Medicare, and they’re required to document every day.  So, they13

call them like five-day admission note.  So, I don’t know14

whether it was that she didn’t document once on five-day15

admission notes, or she didn’t document for five days.16

Q Okay.17

A But in any event --18

THE COURT:  I didn’t follow that, so I’m lost.19

THE WITNESS:  I’m sorry.  I was talking too fast.20

THE COURT:  It isn’t that, it’s I don’t have the21

concept.22

THE WITNESS:  It’s --23

THE COURT:  What is a five-day admission note?24

THE WITNESS:  Well, there -- over a period of five25
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days, every day there’s a note required.  Medicare requires1

that for reimbursement.  So, whereas with long-term care2

patients, they don’t have to have a five-day note -- a note3

every day.  They could have once a month unless there’s4

something going on.5

THE COURT:  Is there such a thing as a five-day6

admission to the nursing home?  What’s the magic of the five-7

day?8

THE WITNESS:  I don’t know.  They call it that, it9

might be just something in that facility.  But I know kind of10

what it means, a five-day admission note, in this vein, at11

least the way I’m reading it is that it was an admission.  A12

person that came in, and there’s supposed to be subsequent13

notes every day on a patient.  So, she failed to document on14

the admission notes.15

I’m not sure if it’s -- how many days it was for, I’m16

really not clear myself.17

BY MR. SANTIAGO:18

Q Is there a date on Paragraph 3?19

A Well, it says 9 -- on 9/26.20

Q Okay.  So, on 9/26, she didn’t document -- or failed to21

document on this patient for the five-day admissions note --22

A Right.23

Q -- is that correct?24

A Right.25
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Q Okay.1

A I mean that’s -- that’s what it says.2

Q All right.  And is the process that you have to document3

for five days, is that the process?4

A Yes, that -- now I mean the nurse might not be there for5

five days.  Some -- somebody has to document on these patients6

every day, they know that.  Like they know who’s -- who’s the7

Medicare admission and who has to have those notes daily.  So,8

those people -- the nurse who’s assigned to that patient that9

day will document on that patient.10

Q Okay.  And now does that have to be documented by every11

shift?12

A I believe it’s daily -- the note’s daily.  They may do it13

every shift, but I think the requirement is that they have a14

daily note.15

Q Let’s assume that it’s done on every shift, the person who16

is on 3 to 11, okay, would the failure of the 7 to 3 shift have17

any consequence to the 3 to 11 shift?18

A I don’t think so.  Again, like I said, if it’s a daily19

note that’s required, then that’s all that’s required.  20

Q No, I’m -- I’m --21

A If it’s daily --22

Q I’m -- we’re assuming that each shift --23

A Right.24

Q -- on the day has to chart.  So, 7 to 3, 3 to 11, 11 to 725
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have to chart for five days.1

A Right.2

Q Okay.  Would the failure of the 7 to 3 nurse not charting3

have any impact on the 3 to 11 in your experience?4

A As far as the nurse?5

Q Yes. 6

A Not really.7

Q And why not?8

A Generally speaking, the nurses are dealing with their own9

shift.  They’re not really looking backward unless there was an10

issue with the patient, if the patient’s status changed.  They11

would maybe read the notes prior.  But in practical aspects,12

they’re just trying to get through the shift and deal with what13

they have to do, the chores they have to do for that shift,14

which are plentiful.  There’s doctors’ orders, there’s meds,15

there’s treatments.  So, they’re dealing with their own --16

their shift at the time.17

Q Why don’t you have to do a five-day admission on private18

patients or patients who are not on Medicaid or Medicare?19

A Why don’t you have to?20

Q Yeah.21

THE COURT:  I don’t think we need to know that.22

MR. SANTIAGO:  Okay.23

THE COURT:  She said it’s just per whatever the24

insurer requires.25
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MR. SANTIAGO:  Okay, no problem.1

BY MR. SANTIAGO:2

Q Now what’s the process for post fall documentation?3

A Post --4

THE COURT:  What are you referring to?5

MR. SANTIAGO:  It would be Number 1, Your Honor.6

A Patient had a fall on the same day, and she didn’t do her7

notes on that.8

THE COURT:  Just a second.  If you’re speaking to9

yourself, don’t verbalize.10

THE WITNESS:  Okay.11

THE COURT:  Because it all goes into the record.12

THE WITNESS:  Okay.13

(Pause)14

THE COURT:  And if you’re speaking for the record,15

then we have to be able to hear you.16

THE WITNESS:  Okay.17

THE COURT:  Now let’s read Number 1, can you do that?18

THE WITNESS:  Yes.19

THE COURT:  1.20

THE WITNESS:  “Employee failed to document on patient21

R.G. on admission.  Patient had a fall on that same day and22

status post fall documentation was first noted documentation on23

patient.”24

THE COURT:  That’s Number 2.25
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MR. SANTIAGO:  No, that’s Number 2.1

  THE WITNESS:  Oh.2

MR. SANTIAGO:  It starts on the first page.3

THE WITNESS:  Over here?4

MR. SANTIAGO:  It’s the second line where it starts,5

“Employee” --6

THE WITNESS:  The numbers are cut off over here.  Oh,7

“Employee noted to have failed to document on three separate8

patients.  These documentations are critical and could be9

detrimental to patient care.”10

THE COURT:  And that’s the --11

THE WITNESS:  One.12

THE COURT:  That’s one, um-hum.13

THE WITNESS:  That’s right, got one.  All right. 14

“Employee failed to document on patient E.W. on 9/20 and 9/22,15

7 to 3 shift post fall on these occasions” -- oh, then it says16

-- all right, that’s continued, okay.  “On these occasions,17

patient was found on 9/20" -- something -- “injury to head and18

was on neuro checks” -- “check.”19

MR. SANTIAGO:  Okay. 20

BY MR. SANTIAGO:21

Q What’s -- in your -- in your experience, what’s the22

process for documenting post falls in a long-term care23

facility?24

A Yes, the patient when -- if the patient falls, of course,25
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there’s an investigation and an incident report they’re looking1

at, and you have to check the patient after the fall for a2

period of time.  Usually the facility says 48 hours, some say3

72, depending.  And that’s -- and each shift assesses the4

patient with various parameters to see how they are because5

patients generally can have a delayed reaction, such as with a6

head injury you can have mental -- you might look fine for a7

while, and then a couple days later, now you’re very confused. 8

So, they want to be able to capture that by continually9

focusing on that as like a post fall monitoring to check the10

patient.  So, she -- it’s claimed that she failed to do that --11

that documentation.12

Q Okay.  Now if you can take a look at that document on13

3487, it’s -- the numbers are on the bottom, it’s a Bate stamp,14

it should be the next page.  15

A Oh.16

Q It says, “Individual statement.”17

A Okay.18

Q Can you -- do you see -- there’s two paragraphs there.19

A Yes.20

Q The second paragraph, could you read that to yourself?21

THE COURT:  Just a minute.  Are you sure we’re on the22

right page?23

MR. SANTIAGO:  It should be 3487 on Bate stamp.24

THE COURT:  Just a moment, please.  Let me check.25
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BY MR. SANTIAGO:1

Q Do you know --2

THE COURT:  Just a minute.  I asked you to wait.3

MR. SANTIAGO:  Sorry.4

THE COURT:  I’m checking.5

MR. SANTIAGO:  Sorry, Your Honor.6

THE COURT:  That’s all right.7

(Pause)8

THE COURT:  Sorry to trouble you, but would you come9

on up here, Counsel, just so we can make sure we’re looking at10

the right back-up sheet?  We’ve done this exercise before.11

(Sidebar conference commences at 1:45 P.M./Concludes at12

1:47 P.M., transcribed under separate cover)13

THE COURT:  Just a minute, please.  Let me catch up14

with you.15

Ms. Claudio responds on Page 3487 re the incident16

alleging failure to post fall monitor which was Item 1 of the17

listed --18

MR. SANTIAGO:  Yes.19

THE COURT:  -- incidents, okay.20

MR. SANTIAGO:  Yes.21

THE COURT:  Re incident 1, okay.  And she says what?22

BY MR. SANTIAGO:23

Q Ms. Martin, what does -- if you can read that into the24

record?25
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A Okay.  The second part?1

Q Yes, the second page.2

A “Did not complete a nurse’s note for Mrs. blank.  First3

day post fall, no excuse.  However, did complete neuro checks4

and monitored for any L.O.C. or complaint of pain, none noted.”5

Q Okay.  What’s L.O.C.?6

A Level of consciousness.7

THE COURT:  Is she essentially -- and I’m not trying8

to put words in your mouth or hers -- but is she essentially9

saying “I did the job, I just didn’t document that I did the10

job?”11

THE WITNESS:  Yeah, she’s sort of saying that. 12

What’s she’s saying -- I was going to qualify it again for you. 13

That she did -- she agrees that she didn’t write the first day14

post fall note, however, she did do the neuro check, which is15

on a separate sheet.16

THE COURT:  Oh, oh.17

THE WITNESS:  It’s a neurological check that you have18

to fill out.  So, she did check the patient.  So, sort of right19

what you said I agree with, I agree with, but I just wanted to20

make sure that you had that full picture.  21

THE COURT:  Well --22

THE WITNESS:  That she does agree that she didn’t do23

-- she didn’t write her narrative note on it -- on the post24

fall, but she did check the patient and have a neuro check,25
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which is another sheet of paper.  Exactly.1

THE COURT:  So, a neuro check is not just something2

you do, but it’s something that you put --3

THE WITNESS:  Yes.4

THE COURT:  -- on a separate piece of paper that you5

did.6

THE WITNESS:  Yes.7

BY MR. SANTIAGO:8

Q And is that -- the neuro check, is that part of the9

medical record?10

A Yes, it is.11

Q In your experience as an administrator or director of12

nursing, what steps would you have taken to address this --13

these particular incidents with Ms. Claudio?14

A Well, I see that, you know, it’s one warning that has15

three different items in it that are similar --16

THE COURT:  Or four.17

THE WITNESS:  Yeah, four.  Three are like18

documentation and one are -- as I recall, yeah, the19

documentation notes, documentation of post fall issue, and then20

the skin tear is a little bit different.21

THE COURT:  Okay.22

THE WITNESS:  So, you’re right.  But, yeah, the one23

is a little bit different.  So, it’s lumped into a -- one24

discipline.  I kind of see that as one when I see it all on one25
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piece of paper.  In other words, they found all of this at that1

same time, and now I’m going to put it all in one document, as2

opposed to putting it in separate documents and making them3

each a step, I’ve seen that.  Step one, or verbal, or written4

warning, third -- second warning.  This is all in one5

documentation, in one warning.6

So, in my -- where I’ve come from, in my history and7

background which is, I think, extensive in this area as far as8

practical, you know, dealing with disciplinary action, if you9

want to separate it out, and makes steps out of it, you can do10

that.  Or you put it in one to almost minimize it to make it --11

it’s all one topic, here’s one thing.  So -- I mean you’re12

asking me what to do.  I mean they felt it was severe enough,13

they made it a two-day suspension. 14

Based on the fact that -- I guess that’s based on15

that she had a final written warning on the 20th, which is only16

-- we’re talking seven days before, but I had a problem with17

that warning.  So, it’s not so much that I have a problem with18

the step, or whatever they want to do, it’s where they came19

from to begin with, if you know what I mean.  Like it’s not --20

if it’s a final written already, the first one, you know, and21

now you’re going to a suspension -- a two-day suspension, which22

is pretty severe.  So, I mean -- you’re -- if you’re asking me23

what I would do, I would have made it a second warning.  I24

could have made it a one-day suspension.  You know, I just --25
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that’s kind of -- almost doesn’t matter what I think I might do1

with it.  But it’s just -- it’s based on the fact that the 9/202

is the first one that I’m looking at that she has a problem.3

BY MR. SANTIAGO:4

Q Now Ms. Claudio was also -- her last discipline was issued5

on 10/7/2010, can you tell me your understanding of that6

discipline?7

A Yes, I can.  My understanding is that she had -- much like8

many of the staff in the facilities, they have second jobs, and9

she had gone to a second job, left the shift, whatever, went. 10

And around 10, 11 o’clock, had come back to the facility to11

complete her charting, she forgotten to complete it and had to12

fill in, I believe, it was her TARs, her treatment record.  And13

so she came back to do that late, and was asked to -- was14

intercepted by the administrator who said that she could not15

proceed.  She was not allowed to, you know, write in the16

record, or do anything.  And, you know, they had the discussion17

about it.  She said, “Well, I have to finish my notes.”  The18

administrator -- in the record, it says that she said, “Well,19

that’s forgery.”  She said, “Well, how could it be forgery? 20

It’s my own record.  I’m not forging anything, I’m writing in21

my own record.”22

Needless to say, she was asked to leave, and she did. 23

And she didn’t get to complete her record, and she was24

terminated on 10/7 for that infraction.25
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Q Now did you form an opinion as to this particular1

incident, and whether -- this particular incident that occurred2

on October 7th in your report?3

A Yes.  I felt that a termination was severe --4

MS. ALITO:  Objection.5

THE COURT:  Only from your background and experience. 6

That’s fine, you can go on.7

THE WITNESS:  Yes, I’ll avoid that, I guess, but --8

THE COURT:  No, you’re all right.9

THE WITNESS:  Okay.10

THE COURT:  We’re understanding it from the context11

of --12

THE WITNESS:  Yes, it’s always based on my history13

and background.  Thank you. 14

A She came back to complete her charting.  The staff -- and15

she had testified that she has clear record and knowledge of16

the patient.  She has a piece of paper that she had charted on. 17

She knew the treatments, most of them do know what they give as18

far as treatments.  There’s not a tremendous amount of19

treatments being given in this size of a building, as well. 20

And, you know, to not be allowed to chart in the medical21

record.  I mean she could have been told to write a late note,22

or something, to qualify it if she had to.23

But it’s a legal document, and to be told you can’t24

chart and now what if that record goes somewhere, what if25
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there’s a lawsuit down the road, and now there’s missing1

documentation.  She will be then, you know, it will be a2

question as to what happened.  So, just from that standpoint.3

But, you know, for patient care and continuity, if4

she wanted to chart, yeah, all right, you want to get mad at5

her, and you want to write up a warning, or say that that’s6

wrong, and don’t -- you don’t encourage people to leave the7

facility and come back, there are certainly circumstances8

where, as I said before, charting is delayed.  It’s not9

desirable, it’s not ideal, but in the real world, in the10

practical matter, it happens.  And more times than not, this11

charting is done later than sooner.  They’re not doing it12

always at the time that they’re doing the treatment.  They’re13

doing it at a much later time.  They could be doing it the next14

day, later in the week.15

So, to have her -- to be told, oh, you can’t chart,16

you’re going to have to leave, and it’s forgery, this didn’t --17

it didn’t make any sense.  They obviously did not want her18

there.19

MS. ALITO:  Objection.20

A I mean they wanted to have her create -- create an 21

error --22

THE COURT:  I’ll permit it.23

MS. ALITO:  Objection; move to strike her statement24

that “obviously they didn’t want her there.  She has no basis25



Martin - Direct 141

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

to reach that conclusion.1

THE COURT:  Overruled.  But in general --2

A I mean to not --3

THE COURT:  In general, please don’t try to speculate4

what goes on in somebody else’s mind.5

THE WITNESS:  Okay.  Thank you.6

THE COURT:  You can talk about how this conduct looks7

to you.8

THE WITNESS:  Okay.9

THE COURT:  Excessive perhaps.10

THE WITNESS:  All right.  Thank you.11

A I just thought like letting -- letting her complete her12

work, and then, you know, dealing with it the next day as far13

as what you want to do about that, what ramification you want14

to have might have been a little more prudent than not allowing15

her to finish the work that she said she had to do.  Now she’s16

a professional, and you’re saying -- she remembers how to chart17

at 3 o’clock, but you’re not letting her chart at 11 o’clock. 18

You know, I don’t really get that.  If she’s going to forget19

something, I mean, you know, she’s -- it’s on her that she’s20

not going to chart correctly.  So, you know, you have to allow21

the person to finish their work.22

Q And did you form any belief as to Ms. Claudio’s conduct23

when -- on returning back to the facility?24

A Yeah, I mean I -- I -- you know, I thought it was okay25
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that she did that.  You know, I’m not -- again, I wouldn’t1

encourage people to leave and not do that, but I thought it was2

a positive that she came back.  I mean I don’t see staff coming3

back to do anything on any shift.  I have to call them back and4

say, “I need you to fill out the incident report or whatever.” 5

I mean I’ve had to do that, call people up and says, “What6

happened?  I don’t -- you left with whatever.”  You know, I’ve7

had to either do that or tell my DON to get that person back8

here and we’ve had to do that.9

But, you know, to have people come back voluntarily10

to finish, I’ve hardly seen that.11

Q And in those incidences where you’ve had to call nurses,12

in your experience, back to chart or document, did you issue13

discipline to those individuals, if you can recall?14

A No.15

Q Why not?16

A No, I’m probably complimenting them or thanking them for17

coming or “What are you doing here?”  “Gee, I came back to18

finish.”  I’ve seen -- “Oh, thank you, I appreciate that.”  I19

mean that’s -- you know, I mean people don’t come back to the20

place at 11 o’clock after working two shifts to finish work. 21

So, I mean there may be some information I don’t know, but22

that’s -- that’s my information that I have.  That I just23

thought it was a positive, not a negative.24

Q Now would the failure to document -- would -- and25
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particularly in this instance, Ms. Claudio worked the 7 to 31

shift.  Would the failure of Ms. Claudio to document on her2

TARs on the 7 to 3 shift impact any of the subsequent shifts at3

the facility?4

A No, not in practicality, no.5

Q Why not?6

A Well, as I said, the reality is people are coming in,7

doing their shift work, they’re looking at what they have to do8

on that shift.  It is not infrequently that staff see blanks in9

the record before them, if they’re looking at it at all.  And10

they really don’t do much about it.  They just continue with11

what they have to do.12

Depending on what it is, if it’s something more13

critical, like say Heparin or a critical med, that they might14

call the nurse at home and ask them, “Well, gee, did you give15

that?  It’s blank.”  “Oh, yeah, I did.”  You know, to make16

sure.  Maybe it’s an insulin, that would be a good example,17

because that’s something that can’t be missed.  Those are the18

kind of things that you might check on.19

But a treatment that’s blank, I mean it happens. 20

Sometimes people are -- they kind of know, they might have been21

-- might have had a busy day that day, some of the treatments22

weren’t signed for.  So, it’s not an uncommon thing to see that23

the work before you is not always initialed before you.  It’s24

common to have that happen.25
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Q And in those instances, have you ever, in your experience1

as an administrator or a DON, issued discipline for individuals2

who did fail to sign their TARs and MARs?3

A It had to be really repeated.  I haven’t done it4

personally, but I mean, yeah, we’ve threatened it in buildings5

because it is such a problem.  People just forget it and don’t6

do it.  So, we --7

THE COURT:  So, it’s common, but it’s a problem.8

THE WITNESS:  Yeah, exactly.  I don’t know why I said9

-- it’s like you can’t figure out why they can’t sign a box,10

but they don’t.  It’s just a habitual industry wide problem11

that happens maybe like 30 percent of the time.  And, again,12

depending on the building, some buildings are really good at13

it.  They have 100 percent compliance.  Many -- most buildings14

are not, they’re about 30 percent noncompliant where you see15

blanks here or there.  And, again, I spent my time in the jobs16

that I’ve been in auditing those type of things to make sure17

that people know that it’s on the front burner and that we’re18

looking at it.  And sometimes the DONs will go around and do19

spot checks, and they’ll have like stickies that they’ll put on20

the MAR or TAR for the next day so that the person will21

remember to sign it.22

So, it’s a bugaboo.  I mean it’s something that we23

have to deal with.24

Q And other than the TARs, would there be -- would there be25
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somewhere else where you can see whether or not a nurse gave a1

treatment?2

A On the actual patient, if it’s -- usually a wound dressing3

or some type of a dressing would be a treatment, it’s usually4

what they’re doing when they’re doing treatments.  Yeah, if5

they initial on the actual dressing the date and time.6

THE COURT:  Did you say this is often the subject of7

-- did you use the word “threats” to --8

THE WITNESS:  Did I?  I might have.9

THE COURT:  -- employees?  Yes, you might have.10

THE WITNESS:  I might have said that, “Well, I’ve11

threatened staff.”  You know, used it as -- you know you say to12

staff, “Come on, you have to do this or you need to fill in13

your initials.”  Yeah, you say, “We’re going to start14

disciplinary action if you don’t.”  And you see kind of a spike15

up in that, the behavior gets better for a while.  And -- but,16

yes, I’m not going to say that people are not written up for17

not doing it, but it’s certainly more of a -- like if they have18

a real habitual track record about it that it’s a problem, and19

usually that person has a lot of other issues going on than20

that that you would be dealing with.21

BY MR. SANTIAGO:22

Q In your opinion, did Ms. Claudio pose a risk to the public23

as a nurse?24

A No.25
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Q Why not?1

A I don’t believe that she had a very long track record of2

clinical problems that would be -- certainly they were, you3

know, issues that need to be addressed and corrected.  Because4

where there’s one, there might be resemblances of others.  You5

don’t want that to be perpetuated to other things.6

But, you know, the levels that they were.  I think to7

go to the -- to have the 20th and the 27th, and then a8

termination, I just -- I just don’t think it was fair or9

prudent to do that.  And I don’t think that she posed a risk.10

Q Okay.  When you said “it wasn’t fair or prudent,” what do11

you mean?12

MS. ALITO:  Object to this question.  What’s the13

expert basis for saying whether something was fair or not?14

THE COURT:  Let me deal with that objection.  She’s15

using lay language, but I think what she means is she does not16

think it was appropriate, given what she calls the track17

record.  Is that what you mean?18

THE WITNESS:  Yes, thank you.19

THE COURT:  Is that what you mean?20

THE WITNESS:  Yes.21

THE COURT:  Okay.  So, we’re going to allow you to22

modify and “feel it was appropriate” in your experience.23

THE WITNESS:  Yes.24

BY MR. SANTIAGO:25
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Q In your experience as an administrator and DON, what steps1

would you have taken in understanding Ms. Claudio’s alleged2

misconduct or alleged disciplines?3

A Well, we went through, I think, earlier the first one or4

two that I already told you what I thought would be done.  The5

last one, I really don’t believe that it came to the level of a6

termination outright.  Because she was coming back to the7

building to do her work.  As much as, you know, we can see it8

as “we don’t like that” or it’s something not encouraged, we9

want staff to do their work contemporaneous -- chart10

contemporaneously, which means, you know, at the same time as11

they’re doing it.  Various issues come about where perhaps12

charting at a later time is -- you know, it should be allowed,13

and there’s really not a problem to do that in other arenas14

that are done as far as other examples, as I gave.  So, I15

really don’t feel that to terminate her for that was16

appropriate to do.  I thought that you want to do something17

else, fine.  But I don’t think that a termination was18

appropriate.19

Q Now in your experience, would you have issued a20

discipline?21

A For this, a discipline?22

Q Yes.23

A Depending on if it was something that -- like if I was24

harping on.  If it was one of my -- if she had done this --25
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which I have no information on -- that she had done this a lot,1

or staff were coming in the building a lot later on, coming2

back to complete their work, if it was an issue for the3

building, perhaps I would try to make a point, I’d be4

explaining to people in staff meetings that this is something5

we don’t want to do.6

But to get to your question, yeah, I might give her a7

written warning or a verbal warning and say, “Hey, you know,8

this is -- I don’t want you doing this again.”  But I would not9

just tell her, I’d be telling everybody, maybe in a memo or a10

communication meeting that’s house wide saying, we, you know,11

you got to get your work done.  There might be a lot of12

reasons, again, it’s looking at what -- what are the reasons13

why can’t staff get their work done at 3 o’clock.  They’re done14

at 5 o’clock, 3:30, we look at the punch outs, we see when15

they’re leaving, why are they leaving late?  They’re16

overloaded, they have all this work.  Well, we can’t say you17

have to finish your work, and then make them leave the building18

at the same time.  And I know in my job and in my position as19

administrator, it was a huge deal when people had to stay late. 20

I was getting a lot of pressure from above to get on the staff21

to get out.  How could they get out at 3 o’clock or even 3:3022

if they have X amount of work and now -- you know, because they23

don’t want to pay the overtime is really what it is.  Any time24

past 3, you’re paying overtime.  So, if they’re finishing their25
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work, you know -- so, I mean it’s a double-edged sword.  It’s1

kind of -- you’re in a bind.  So, I mean I’d have to look at it2

and see what was going on that day, what was she faced with,3

you know, what were the admissions like, what was her workload,4

was the excuse viable or not, or am I just going to issue a5

termination without listening to the other side of the story? 6

I don’t know.7

Q You also issued a opinion on a Ms. Jillian Jacques, do you8

recall that?9

A Yes.10

Q Okay.  And that’s in your report starting on, I believe,11

Page 11.12

A Page 11.13

Q Yeah.  14

THE COURT:  Would you like to take five minutes? 15

Would that be good?16

MS. ALITO:  Yeah.17

THE COURT:  Let’s do that.  Just five minutes.18

(Recess 2:09 P.M./Reconvene 2:21 P.M.)19

THE COURT:  Thank you.  We’re back in session.20

BY MR. SANTIAGO:21

Q I believe we’re up to Ms. Jillian Jacques in your report22

on Page 11.  I’m going to take us -- I know you started with23

the February warning, but I’m going to try to go in order.  I24

want you to go to Page 12 of your report. And there’s a25
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paragraph that says 12/2/09.1

A That’s correct.2

Q Okay.3

A Correct -- I’m sorry.4

Q What’s your understanding of the facts around the issuance5

of the 12/2/09 warning to Ms. Jacques?6

A My understanding is that she admitted the patient, which7

means that she filled out the admission paperwork, and was8

responsible for writing that pain assessment, which would be on9

that -- like checkoff, like a pain scale, and there’s an10

assessment.  It might be a half a page, it might be a page,11

depending on the facility.  So, that was what I understood that12

she didn’t have it completed or --13

THE COURT:  I’m sorry, I’ve lost you already.14

THE WITNESS:  I’m sorry.15

THE COURT:  Maybe I just got distracted.  Okay. 16

She’s doing the nurse’s admission, right?17

THE WITNESS:  Yes.18

THE COURT:  And --19

THE WITNESS:  And from my understanding, it’s the one20

-- it’s the -- the pain assessment is like a one-page, or it21

could be a half a page usually, depending on the facility.22

THE COURT:  It’s a separate place.23

THE WITNESS:  Yes, like a checkoff page I was talking24

about.25
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THE COURT:  Yes, right.1

THE WITNESS:  And they can -- they assess the patient2

and see what level of pain they’re in on admission.3

THE COURT:  The nurse assesses.4

THE WITNESS:  Yes.  That’s not to say that there’s5

not subsequent -- there’s many pain assessments that are done6

while the patient is there, but this is the official admitting7

assessment.8

THE COURT:  What level of pain the patient has upon9

admission?10

THE WITNESS:  Yes.11

THE COURT:  And then she fills out the form.12

THE WITNESS:  Yes.13

THE COURT:  And what is the error, if any, here that14

you can see?15

THE WITNESS:  Well, she was disciplined for not16

completing this assessment.17

THE COURT:  See I can’t tell whether that means not18

completing the form or not doing the job.  Doing the actual19

assessment.20

THE WITNESS:  Not completing the form.  She didn’t21

document it, that’s what -- documentation is always with the22

paper.23

THE COURT:  Sure.24

THE WITNESS:  Yeah.  So, when the surveyor came in on25



Martin - Direct 152

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

their survey, what happened was a patient had complained to the1

surveyor -- which is -- you know, they go -- surveyors go2

around and they talk to the patients and they pick a few3

randomly and, you know, hopefully you have some patients that4

are going to report well, and sometimes they don’t.  This5

particular patient relayed a story to the -- relayed her6

experience was that she was in a lot of pain and not getting7

her pain attended to.8

So, the surveyor naturally goes back to the records9

to see what’s going on, and they focus on that area.  They10

focus in on pain, so they look at everything.  They look at the11

admission, the daily charting, the MAR, the doctor’s orders,12

everything they look at to see was, in fact, this patient taken13

care of or not.  And they deemed that the patient complained of14

pain, had her pain not attended to in the facility, and they15

did sustain a severe deficiency for that infraction.16

Q Now what’s a comprehensive care plan?17

A It’s a care -- it means that it’s -- comprehensive means18

that it’s looking at every aspect of the patient’s needs as you19

assess them, so that’s what comprehensive means.  And what --20

it’s done on admission, and it’s done as per the MDS schedule21

unless otherwise deemed.  Like if it needs to be updated for22

any reason, if there’s a change in patient status, then it’s23

updated accordingly.  Updated means you put a date, you put24

down something new that you’re going to do.  You’re going to do25
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something different with that patient.1

Q And who does the comprehensive care plans?2

A Usually it’s the team that’s in the facility.  Team means3

the MDS group, the -- when they meet to discuss the MDS that’s4

due, and what the needs might be.  And it encompasses nursing,5

rehab, dietary activities, those -- that’s the team that it6

comprises.7

Q Is --8

A And they come up with the care plan.9

Q Okay.10

THE COURT:  Okay.  So the mean would include what --11

any nurses?12

THE WITNESS:  Yes, nursing.13

THE COURT:  Including nursing --14

THE WITNESS:  Yes.15

THE COURT:  -- but who?16

THE WITNESS:  Well, it can be -- depending on the17

facility.  It’s usually the unit manager.  It could be a nurse18

that’s assigned to go to the meeting.  19

THE COURT:  Okay.20

THE WITNESS:  That’s usually who it is.  They try to21

bring a nursing aid in the meetings, but they can never do22

that, they’re usually too busy.23

THE COURT:  Okay.  Thank you.24

BY MR. SANTIAGO:25
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Q And did you form an opinion as to whether or not -- well,1

let me ask it this way.  What sort of information does the team2

-- and I -- is that team called the interdisciplinary team?3

A Yes.4

Q Okay.  What sort of information does the interdisciplinary5

team gather to put together a comprehensive care plan?6

A Well, they’re looking at various things.  They’re looking7

at the MDS because people are really completing the MDS at that8

point.  They’re talking to each other, they’re asking about the9

patient in the meeting that they’re doing this care plan in. 10

So, they’re saying “How’s Mrs. Jones?” “Oh, she’s this, she’s11

that.”  “What’s the diagnosis?”  “What’s going on?”  “What are12

the orders?”  “What pain medicine are they on?”  “Do they need13

more?”  “Do they need less?”  That type of thing is going on in14

that meeting.15

Q And that --16

THE COURT:  Would they be looking at the chart?  Or17

is it really before the -- anything more than the admission18

papers are filled out?19

THE WITNESS:  They have someone in the room, like20

nursing would be -- maybe using the chart.  Like as I said21

earlier, the chart’s at these meetings.  And that’s why, so22

they have access to the admission paperwork.  They may or may23

not need it because they’re already looking at -- the patient’s24

already there a couple of days by the time they’re doing this25
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comprehensive care plan.  That they already kind of have1

already a picture.  The team people already have visited this2

patient, know her, can come to the meeting with their own3

perspective of it, notes or what have you, and contribute at4

the meeting at that point about what the needs might be.5

BY MR. SANTIAGO:6

Q So, the fact that an admissions note isn’t complete for7

pain doesn’t excuse the interdisciplinary team putting together8

a comprehensive care plan for pain?9

A No, and I think what I need to say, or what you’re getting10

at is that the admission paper is, you know, it’s an assessment11

at that time when the patient comes in.  The next day, it can12

be different.  The patient is -- has different pain, has a13

different level of pain.  It’s not we’re going to care plan to14

that.  Because I’ve had patients come in many times that have15

no pain on admission and now, a couple of days later, after16

their pain medication wore off coming from the hospital, that17

now they’re in pain.  And what’s the level of pain?  So, that’s18

why after every -- when patients ask for pain medicine, we have19

to assess their pain at that time.  Even before, they’re20

supposed to assess them every shift, especially if they have a21

particular diagnosis, assess them on a regular basis, and we22

document that level with our pain medication that we’re giving.23

And then we go back and we evaluate was the24

medication that I gave -- did it work.  Because sometimes it25
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doesn’t.  Not always -- sometimes you have to let pain1

medication work a while like before it takes effect.  So, you2

might not jump around.  You don’t want to ask the physician for3

stronger meds until you really have to.  But that’s basically4

the process.5

Q Now moving to Paragraph 3 on Page 13.6

THE COURT:  Okay.  So, what date was this?7

THE WITNESS:  Well, I have the -- I have the warning8

as 11/1, so I don’t know if that helps.  It was for the9

incident report not being complete.10

MR. SANTIAGO:  Okay.11

BY MR. SANTIAGO:12

Q Now what are the facts surrounding the incident report not13

being complete?14

THE COURT:  I’m sorry, Counsel.  You referred to Page15

13 --16

MR. SANTIAGO:  It says 9/20.17

THE COURT:  -- the paragraph numbered three.  No,18

there are three dates inside that paragraph.19

MR. SANTIAGO:  Yeah, okay.  I’m going to talk about20

all three.21

THE COURT:  Four dates.22

MR. SANTIAGO:  I’m sorry.23

BY MR. SANTIAGO:24

Q The 9/20, can you tell me if --25
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THE COURT:  9/20/2010.1

MR. SANTIAGO:  Yeah.2

BY MR. SANTIAGO:3

Q Do you see that?4

A Right, I see that in my report, and I’m looking also at5

the -- her disciplinary action, as well, to kind of look at6

both of them.7

Q Do you recall the facts surrounding that 9/20?8

A Yeah, she was written up for not documenting on a patient9

who had fallen earlier in the week.  Again, a post fall10

assessment issue had come up.11

Q Can you take a look at D-22?12

A I have it.13

Q D-22, the exhibit.14

A Right.15

Q Okay.  That’s the -- that’s the warning.  Can you -- do16

you see the date of that warning?17

A Yes, it says 9/28.18

Q Okay.  Did you make a mistake in your report?19

A Well, yeah, I might have or -- yeah, over here it says on20

9/24 that she failed to document that.  So, I probably had a21

date from -- I probably used the hearing testimony for that22

date.23

Q Okay.  So, can you --24

THE COURT:  D-22 indicates this was discipline on25
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9/28/10 for error on 9/24/10, is that right?1

THE WITNESS:  9/24, that’s what it looks like, yes.2

THE COURT:  Okay.  Go ahead, Counsel.3

BY MR. SANTIAGO:4

Q Now did you form an opinion as to the discipline issued to5

Ms. Jacques in 9/28 from your -- in your -- in your experience6

in the nursing field?7

A Well, I believe that these were -- let’s see.  She failed8

to -- on the 9/28 incident, she -- there’s two lump -- there’s9

one in here with the other, there’s a fall and a documenting on10

admission.  I mean she -- you know, she failed to do that.  I11

don’t really have a problem with that, per se.  You need to12

document on people, you know, and they’ve established that13

before that, you know, you really have to complete your14

documentation post fall is very important.  And that -- that’s15

it.16

Q When you said you didn’t --17

THE COURT:  So, it looks like status post fall on two18

patients was not documented, right?  Is that the -- is that19

what you’re reading in D-22?20

THE WITNESS:  I don’t know, I’m trying to see.21

THE COURT:  Why don’t you read, if you would, again,22

decipher this handwriting.23

THE WITNESS:  Yeah, I’ll read --24

THE COURT:  Verbatim, if you can.25
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THE WITNESS:  On the warning -- on the slip here you1

want?2

THE COURT:  Sure.3

THE WITNESS:  “On 9/24, you failed to document on4

patient R.G. S.P. admission” -- I’m not sure what that means,5

D/2 or --6

THE COURT:  Status post admission?7

THE WITNESS:  Yes, they put S.P. there.  -- “and S.P.8

fall” -- I don’t know -- they have another thing that says D/29

or something, I’m not sure what that is.  “You also failed to10

document on patient C.B. on same date status post admission.” 11

So, there’s a couple of things here.  There’s a fall and an12

admission.13

And then she -- there’s a cross out on the same14

patient on 7 -- on 9/25, I think that says.  It’s crossed out,15

so --16

THE COURT:  Okay.  So, it’s two patients on one day,17

9/24.18

THE WITNESS:  Right.19

BY MR. SANTIAGO:20

Q In your experience --21

THE COURT:  Yes?22

THE WITNESS:  Yes.23

Q In your experience as a director of nursing and also a24

administrator, what actions would you have taken in regards to25
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Ms. Jillian Jacques’ in regards to this particular incident1

which involved both a status post fall and -- failure to2

document status post fall and also failure to document status3

post admission on a patient on 9/24?4

A I really have to say I don’t have a problem with -- they5

have it as a first written warning.  I’m not going to argue6

with that, it’s a first written warning.  They did say she7

spoke about it in a staff meeting.  You know, I don’t have any8

other thing to offer about that.  I think it’s okay.9

Q Okay.10

A And I’m not going to criticize that.11

Q Thank you.  Now the next warning was 11/1, November 1st,12

2010, do you see that?13

A Yes, I do.14

Q Can you tell me the facts -- the facts that you reviewed15

surrounding this November 1st, 2010 --16

A Right.  As I understand it, this was -- she was written up17

for not completing an incident report.  These reports are --18

you know, a patient falls, and the incident report has to be19

filled out, and then it usually -- it doesn’t get filled out20

completely usually.  The signatures need to be obtained and21

things like that.  So, you know, they don’t get done like right22

-- right immediately.  But she was --23

THE COURT:  Where is that in your report?  I’m just24

looking for that date; I cannot find it.25
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MR. SANTIAGO:  It’s on Page 13, Your Honor.  Do you1

wish for me to --2

THE WITNESS:  It’s in part of Number 3.3

THE COURT:  Okay.4

THE WITNESS:  I have -- where I have Jillian was5

written up for --6

THE COURT:  “She received a warning for the incident7

report attached to R-88 dated 11/1/10.”  Okay.  So, this was8

for what?  There was a written warning relating to what?9

THE WITNESS:  Yes, it says, “Final warning” related10

to the -- not completing the incident report.11

THE COURT:  Shall we go to that document, Counsel,12

just so we get off the --13

MR. SANTIAGO:  We can, Your Honor.  14

MS. ALITO:  It’s D-2.15

MR. SANTIAGO:  D-2.16

THE COURT:  We’ll go to D-2.  Do you have D-2 in17

front of you?18

THE WITNESS:  Yes, I do.19

THE COURT:  Would you just simply read the20

description in there?21

THE WITNESS:  Okay.  It says, “11/1 incident reports22

not fully completed, missing signatures, unclear statements,23

interventions missing, missing supervisor review, CNA statement24

missing.”25
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BY MR. SANTIAGO:1

Q Can you tell us -- can you tell us your understanding of2

the facts surrounding this incident report or incident reports?3

A Yeah, apparently a patient had an incident, had fallen,4

and she began to, you know, start the incident report.  And5

with that, you’re to have statements if they’re -- pertaining6

to that. If there’s a CNA involved, or a witness, or anybody --7

even if they’re not a witness.  If it’s the resident’s aid,8

they have to write a statement to say whatever.  They found9

them or, you know, however.  They have to do that as their --10

so that they have a backup for the investigation.11

She had been -- my understanding is that Ms. Jacques12

was waiting for the CNA to complete her part of it, which is13

common.  Because if you want other follow-up done with these14

papers -- it’s not just the one piece of paper in the front and15

-- let me go back.  The first part of the incident report, the16

first page of it asks for, you know, the usual -- the room17

number, the time, the date, the age, were rails up or down,18

that type of thing.19

Q Would that be the -- are you looking at what’s marked as20

twenty -- on the bottom, 2511?21

A Yes, I am.22

Q Okay.23

A The actual incident report.24

Q Okay.25
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A Just kind of going over like the first page of it.1

Q Okay.2

A It gives the -- you know, the statement of what happened3

generally, the vital signs, and if the physician was notified4

and, you know, what else you might have done.  What happens5

later is then this form gets -- along with the statements that6

might be with it, goes to the director of nursing or the7

supervisor to have -- to review it, finish up the rest of it,8

get the signature, sign -- the physician has to get it signed -9

- or has to sign it.  And eventually the last person that gets10

it is the administrator that should be signing it usually,11

that’s usually the route it goes.12

Q How long is that process?13

A It can -- as I described to you, it took me even five14

minutes to say it.  It takes a little while.  I mean to get --15

to find people, the statement, say I need you to write up16

something, especially if it’s an aid.  You’ve got to sit them17

down.  First you’ve got to give them the time to do it. 18

They’re not going to do it on their own time.  You have to sit19

them down and have them write it.  Some of them have trouble20

writing, you have to write it for them if they dictate it.  So,21

there’s a lot of issues with that.22

The -- as I understand it, the person left the shift,23

didn’t know or whatever, had to --24

Q What person?25
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A The aid.1

Q When you say “person” --2

A I’m sorry.  The aid left.  She would call the aid or3

telling the aid we’ll do it tomorrow, and she called -- Ms.4

Jacques said -- noted here, and it’s in her testimony, that she5

called the DON to explain, and left a message on her voice mail6

that she did start the incident report, and she didn’t get to7

complete it, and the reason why.8

Q Okay.9

A And -- because she said she checked off that she disagreed10

with the disciplinary action.11

Q Okay.  Now in your experience as an administrator and12

director of nursing, what steps would you have taken in -- to13

remedy this particular incident?14

A I mean I find that plausible, very plausible that someone15

-- because I see it happen.  The incident reports do not get16

completed right away.  That things just don’t work the way you17

write them in a book, don’t work like that.  Okay.  These are18

people.  You’re looking for statements.  You’re looking for19

other -- depending on what the issue is, it can take longer. 20

Sometimes -- we’ve had issues where we look at -- we want21

statements from anybody that had anything to do with the22

patient.  Like with skin tears, believe it or not.  When you23

have an unknown skin tear, we don’t know what it’s from, we get24

statements form -- or we’ve -- because it’s been such an issue25
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regulatorily, that we’ve had people go way back, you know, in1

the clock, you know, 24 hours of staff need to write a2

statement on what they saw on the patient, how they were, was3

there a complaint, and that takes time.  In fact, we had staff4

complaining that it takes them a week sometimes to get that5

done.  Not to mention that there’s a unit manager that’s the RN6

over that unit that would really pick up that ball like once7

it’s started by the nurse that -- to get the rest of the8

statements.  I mean why leave that to the LPN, she’s trying to9

do her patient care.  For her to run around and start getting10

statements, it’s a little, I think, cumbersome.11

THE COURT:  Just a second.  The LPN does not always12

get that assignment, is that what you said?  I just didn’t hear13

you,14

THE WITNESS:  No, I didn’t really -- I didn’t say15

that.  I was saying -- I didn’t say assignment.16

THE COURT:  You said, “Sometimes it takes a long time17

to get it all together particularly if you’re going back to18

other shifts” --19

THE WITNESS:  Oh, yeah, I know what I said, yeah. 20

Her assignment that she’s got her own patient load, that she’s21

now got to stop and get completed an incident report.  And to22

follow that up the next day, or whatever, when she’s now doing23

her next day’s work and now -- you know, she’s not a charge24

nurse on that shift that she’s responsible for this.  There’s a25
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unit manager, and there may well, in fact, be an RN manager on1

the shift, too.  I don’t know.  But this is an LPN being asked2

to complete all this stuff.  Supervisor review; why would she3

be responsible for a supervisor review?  The supervisor’s4

responsible.  And she wouldn’t even -- it’s not even at that5

point yet.  This incident report didn’t get to the supervisor,6

so how could she be responsible for a supervisor review?7

THE COURT:  What happens if this LPN, who’s been8

assigned to write the incident report, needs to find out how9

the patient was doing on the prior shift, and then LPN isn’t10

there during that shift, how do you get a report completed?11

THE WITNESS:  Well, I mean you look at the nurse’s12

notes.  But, yes, that nurse would have to then write a13

statement, and that can be something that you’re going to wait14

for.15

So, to have whatever they’re calling a complete --16

fully complete -- and from what I’m gathering, it looks like17

they wanted the statements, and she wasn’t able to get all of18

that.  I mean it’s, I think, a lot to put on an LPN on that19

shift.  It’s just something that’s -- I never would expect them20

to -- I wouldn’t want them responsible for completing such a21

document.  It wouldn’t get done if I expected them to do it.  I22

would expect the RN or the unit manager to make sure that23

that’s done, and ultimately the director of nursing is24

responsible for making sure they’re all complete, all dotted25
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and signed, and everything before they go to the administrator1

and put in a file.2

THE COURT:  To an RN or to a unit manager --3

THE WITNESS:  Yes.4

THE COURT:  -- you would assign it.5

THE WITNESS:  And that’s not to say that they can’t6

start it.  I realize that maybe she’s the nurse on the shift,7

that’s her patient.  The patient might have fallen.  She has to8

start -- she can start it, there’s no problem with that.  She9

knows this firsthand information, and she did do that, to my10

knowledge.  She started the incident report, the first page of11

it.  What happened, the time, the vital signs are there, the12

time she called the doctor, all the important information is13

there.14

The other stuff, she can’t get what she doesn’t have. 15

If the aid’s not there, she can’t get it.  But she made an16

effort to call the DON to relay that “I didn’t complete it,17

I’ll get it,” whatever the answer was.  I thought that was18

above and beyond than not doing it and having the DON come to19

her and say, “Hey, you know, this isn’t done.”  And even then,20

it would be okay.  But she made the effort to call the DON and21

inform her that she was unable to complete it.22

BY MR. SANTIAGO:23

Q In your experience as a administrator and director of24

nursing, what actions would you have taken in regards to this25
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particular incident in terms of discipline?1

A I wouldn’t have disciplined for this.  You know, whereas I2

thought the other issue was okay, I -- I really wouldn’t have3

disciplined because this is extraneous, mitigating4

circumstances, I don’t have any previous write-ups on Ms.5

Jacques.  In fact, her last annual eval looked good.  She was a6

satisfactory good nurse, it said.  So, they didn’t have a7

problem with her as far as her taking directions or that she’s8

lying about this, that she pretended to call the DON, or9

anything like that.10

So, I mean I would kind of give her the benefit of11

the doubt because it is a kind of an oddball thing, and maybe12

you got to look at your system and say, you know, are we really13

asking them to do -- is that reasonable to ask them to do all14

of that, plus take care of all these patients?  You know, it15

might be something that has to be looked at because maybe this16

isn’t work.  And from what I could see in the testimony, this17

was some -- completing incident reports, this isn’t the first18

one I heard about.19

Q Now her last discipline is 2/10/2011, do you see that?20

A Yes.21

Q And that actually is on Page -- starting on Page 11 of22

your report.23

A Right.24

THE COURT:  Okay.  What date is that?25
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THE WITNESS:  The termination is 2/10, but the issue1

occurred on 2/7/11 that was.2

THE COURT:  Thank you.3

BY MR. SANTIAGO:4

Q Can you tell me your understanding of the facts involved5

in this incident --6

A Yes.7

Q -- and termination?8

A Yes.  The allegation is that she failed to properly9

transcribe an aspirin order.  It was supposed to be enteric10

coated aspirin, and it went into the MAR as -- like regular11

aspirin, A-S-A.  That’s my understanding, that she didn’t12

transcribe that part of it.13

Q Okay.  And can you explain for us what enteric coated14

aspirin is?15

A It’s just a -- it’s like Ecotrin, like a coated -- coating16

on the powdered pill that we’re used to seeing.  And it’s just17

a gentle --18

Q And why is that?19

A It’s gentle for people that are having aspirin on a20

regular basis, usually for cardiac or coagulopathy issues. 21

That it’s a little more gentle, so it’s just preferred.22

Q Could a patient develop stomach bleeding from taking just23

regular aspirin if they were supposed to be on E.C.?24

MS. ALITO:  Objection; beyond the expertise.25
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BY MR. SANTIAGO:1

Q In your -- in your experience.2

THE COURT:  Well, why would you -- do you know why a3

doctor would prescribe coated rather than regular?4

THE WITNESS:  Just like nicer to have.  I really -- I5

mean if you’re having it on a regular basis, it’s probably6

better for the patient to have enteric coated.  I believe, you7

know, if you’re giving it, as we were here with this patient --8

if you’re going to have it over an extended period of time, you9

don’t want to take a chance.  Perhaps the physician would10

rather just go with it, err on the side of conservative than11

have just regular aspirin.  Although I have seen regular12

ordered, as well.  So, he might have written just as out of13

habit.  I mean I really can’t figure out why, but it might be14

just preferred in his practice to use that.15

THE COURT:  We’re talking about the aspirin going16

through the digestive system, right? 17

THE WITNESS:  Yes.18

BY MR. SANTIAGO:19

Q Okay.  In your experience, have you ever heard of any20

reports of someone who is supposed to be on E.C., or enteric21

coated aspirin, but given aspirin that developed stomach22

bleeding?23

A No, I really haven’t had any experience with that that I24

can recall.25
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Q Okay.1

A No, it would have to be -- a lot of -- most of the time2

these things happen when people are at home doing it on their3

own, like not in a controlled environment.  That usually4

happens when people -- we all take -- pop an aspirin, that’s5

when we get into trouble when we’re taking them for like six6

months and we’re doing that every day, and then you can get --7

you can have bleeding.8

Q So, it has to be taken for an extended period of time.9

MS. ALITO:  Objection; beyond the patient’s (sic)10

expertise.  She’s not a physician.11

BY MR. SANTIAGO:12

Q If you know.13

THE COURT:  That’s enough.  You haven’t seen it14

happen in the nursing home.15

THE WITNESS:  Right, I haven’t seen that.16

BY MR. SANTIAGO:17

Q What’s the transcription process, can you tell -- can you18

explain to us how -- what’s involved in a transcription process19

in a nursing home?20

THE COURT:  I think she already told us that.21

THE WITNESS:  Right, we did.  If you want to hear it,22

I can do it again, but I don’t think you want to hear that. 23

MR. SANTIAGO:  Okay.24

THE WITNESS:  It’s the same.  The same tedious25
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process.1

MR. SANTIAGO:  All right.2

BY MR. SANTIAGO:3

Q Now what was Ms. Jacques accused of having done?4

A She -- she didn’t transcribe correctly to the MAR from the5

order sheet.  She wrote A-S-A instead of putting enteric A-S-A.6

Q And did you form an opinion in regards to this particular7

incident?8

A Yes, I felt that -- I know that -- I just didn’t think9

that it was appropriate for this type of an error, again, with10

mitigating circumstances.  Again, a 24-hour check issue.  To11

bring it to a termination, I didn’t -- I thought that that was12

severe --13

Q When you say --14

A -- in my view.15

Q Beyond the 24-hour chart check, were there other16

mitigating circumstances?17

A I believe that in her testimony, Ms. Jacques explained18

that that was a -- she was having a tremendously difficult time19

that shift.  She had had five admissions.  The fax machine20

wasn’t working.  You know, you can only imagine.  That’s just21

what we know.  On a usual basis in any shift, you have22

visitors, you know, patients coming up to you when you’re23

trying to -- all kinds of interruptions at the nurses’ station24

when you’re taking orders off, it’s very common.  You’re not in25
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a secluded office, you’re out there in the middle of everything1

trying to do this clerical transcription work.  So, it -- you2

know, that’s the reality of it that happens.  That’s the way it3

-- that’s the way it is.  But those are the factors.  But the4

fact -- the added factors of her having some hard times during5

that shift with some of the workload she had kind of, I think,6

added to that -- her making an error.7

THE COURT:  I’m trying to picture this.  In a8

hospital where you’re being admitted, you got to the admissions9

office if you’re the patient, and you meet with somebody on the10

staff in the admissions office.11

In the nursing home setting, where does this12

admissions assessment take place?13

THE WITNESS:  In the patient’s room.14

THE COURT:  Unlike hospitals.15

THE WITNESS:  The patient goes right to the room and16

the nurse -- people have to go to the patient.  They don’t go17

to an admission office or anything like that.18

THE COURT:  Is there a nurse in the unit who has the19

duty for taking care of admissions that day?20

THE WITNESS:  Good question.  It depends on the21

facility.  They may have it like that, or they may have where22

you’re assigned a certain block of rooms, and if you have an23

admission in that room, then that’s your admission.  So -- or24

they might have it where maybe that -- you know, Nancy Nurse is25
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assigned to the admissions for today.  You know, it depends. 1

Or maybe the unit manager would -- again, looking at the2

workload of the unit, maybe she would pick up the admission. 3

So, there’s no straight answer for that, it just depends.4

THE COURT:  So, it varies with -- by facility and by5

the circumstances.6

THE WITNESS:  Yes.  Generally speaking it’s the nurse7

that has that block of rooms.  They might have a wing or a8

side, that that would be their patient.  To give you a more9

specific and straightforward answer, it’s generally done where10

you’re assigned to a block of areas when you do the admission.11

THE COURT:  Okay.12

BY MR. SANTIAGO:13

Q Ms. Martin, in your experience as an administrator and as14

a director of nursing, do you believe that Ms. Jacques poses a15

danger to the public --16

A No, not --17

Q -- as a nurse?18

A No, not at all.19

Q Why not?20

A As I said before, I don’t -- I think that the -- the issue21

of perhaps her 9/28 issues were something that could be22

addressed in writing.23

I believe that the 11/1 discipline on the incident24

report -- I mean I wouldn’t have given a write-up for that, I25
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wouldn’t have given a discipline.1

And I believe that the transcription error, if you2

wanted to give something, but I mean I wouldn’t rise it to a3

termination.  It just didn’t fit.  Again, because there’s a 24-4

hour check person that failed, as well.  Again, she’s part of5

the system, the system failed, and that means the person before6

her failed that was set up to catch that.  So, you know --7

THE COURT:  The person after her.8

THE WITNESS:  Yes, exactly.  I mean like the night9

before, right.  I’m thinking of it differently, sorry.10

BY MR. SANTIAGO:11

Q Ms. Martin, if you’d go to Page 16 in your report.12

THE COURT:  You’re going to a new topic now?13

MR. SANTIAGO:  Yes.14

THE COURT:  I’m going to ask for a recess because I15

have to take a call in another case.16

MR. SANTIAGO:  Okay.17

THE COURT:  We’re in recess.18

(Recess 2:59 P.M./Reconvene 3:26 P.M.)19

THE COURT:  Thank you, everyone.  You can continue,20

Counsel.21

MR. SANTIAGO:  Thank you, Your Honor22

BY MR. SANTIAGO:23

Q I believe, Ms. Martin, I was asking you to turn to Page 1624

of your report.25
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A Okay.1

Q And it’s under “Organizational Culture” issues.  Can you2

explain what you mean by “Organizational Culture?”3

A Well, as stated there, it says “organizational culture”4

simply refers to a set of accepted routines and procedures that5

are adopted in a particular organization at the time.  They can6

also change over time, as well.7

Q Okay.  And under 1, you reference changes in leadership --8

A Yes.9

Q -- prior to a survey.10

A Right.11

Q Why is a change of leadership prior to a survey view12

negatively by State surveyors?13

A Well, I had mentioned that there as a function of culture14

in that it’s reactionary when things are going wrong in the15

building to abruptly react and -- it’s a function of culture16

for an organization to abruptly --17

MS. ALITO:  Objection; relevancy and outside of the18

area of expertise.19

THE COURT:  It’s in the report.  Had you lodged an20

objection to this type -- this area of testimony as part of21

your Daubert motion?  Not that you’re foreclosed now.22

MS. ALITO:  Well, I think it’s on the -- I think it’s23

on the fringes of the Daubert motion.  Because we’re talking24

now about organizational culture, changing organizational25
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culture, and I think that’s in the area of human resources.1

THE COURT:  I think it’s culture wide in an2

organization.  I’ll permit some questioning on this.  The3

topic, it’s not just human resources.4

BY MR. SANTIAGO:5

Q You were saying?6

A Yeah, I was just addressing Number 1 there, as you7

mentioned, I listed it.  Not meaning that it’s number one in a8

priority, but just that it’s Number 1, that I noted that the9

previous administrator was terminated or moved due to some10

issues going on in the building that the company didn’t care11

for.  So, I mean she was abruptly moved and to me, that’s just12

a function of culture.  Like we tend to react to things, and13

may take an abrupt action in certain environments, and14

termination or movement of somebody would be that.  And so15

that’s just the listed --16

THE COURT:  What do you mean a function of culture17

or --18

THE WITNESS:  Yes.19

THE COURT:  -- reflects a problem in the culture, is20

that what you mean?21

THE WITNESS:  Yes, that’s exactly -- that’s probably22

a better way to say it, right.23

THE COURT:  Reflects a possible problem.24

THE WITNESS:  Yes.25
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BY MR. SANTIAGO:1

Q How many -- did you -- in your review of the records, did2

you review how many director of nursings there were at Somerset3

Valley?4

A There were --5

THE COURT:  Talking about director of nursing?6

MR. SANTIAGO:  Director of nursing.7

THE WITNESS:  Directors of nursing, yeah.8

MS. ALITO:  Can we have a time period?  I guess9

that’s an objection to form.10

BY MR. SANTIAGO:  11

Q From September -- let’s say from September, 2008 through12

October of 2010.13

A Right.  You know, I don’t have it at the top of my head. 14

I’m not sure if I even have it in the report, I can’t recall. 15

But I know there were like five directors, and I know that I --16

there were several unit managers, as well.  So, I don’t know17

the names offhand, I think I listed the unit managers in my18

report, but there were several DONs prior to Ms. Konjoh, and19

then Ms. Konjoh wasn’t there very long herself.20

Q And in your -- in your -- in your experience as an21

administrator and as a director of nursing and nursing22

practices, did that raise any concerns for you in terms of the 23

changes in director of nursing?24

A Well,  you know, when you see changes -- we have a lot of25
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turnover in long-term care that is a problem at every level. 1

But certainly -- mostly at the lower levels we see a lot of2

turnover; we don’t like that.  It makes care, you know,3

inconsistent and it’s difficult, expensive to train people, and4

all that.5

But certainly at the management level when you see6

directors changing, particularly DONs, it’s really a problem to7

get the building back on track, and the care does suffer.  You8

see a lot of -- you call holes in care, you know, gaps, areas -9

- because you have different -- it just stands to reason if you10

have a different manager coming in with a different focus, you11

know, I would think that the staff wouldn’t know what’s up. 12

They don’t know who to follow.  They heard one thing one time,13

and now another thing.  And sometimes they think, “Oh, well,14

she’s going to be gone, too.”  So, you know, they see such a15

turnover in the business.  So, it’s a flag for a lot of things. 16

It doesn’t mean the director’s bad, it could mean that the --17

you know, the company again, or the people over her are not18

supportive, or whatever.  It could -- it means to look at19

something.  It’s a problem in the company.20

Q Now Number 2 is -- you spoke about lateness and21

absenteeism.  Can you tell us -- can you elaborate on your22

finding, your opinion as to lateness and absenteeism as it23

applies to Somerset Valley?24

A Right.  I wanted to note that because that information did25
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come to me as far as the discipline for time and attendance. 1

And it was just kind of odd that, you know, they get a2

discipline in, I don’t know, September for lateness all the way3

back to January.  Liked day-by-day, it was written like three4

pages worth off the computer of time that was late and, you5

know, every time from like one minute after was counted as6

late.  So, I’d have to go back and count myself and say, “Well,7

what’s really late?”  I don’t even know what their hours are. 8

I assume 3 o’clock, say.  If it says 3:01 -- most of the hours9

were well within the time range.10

But I just felt that it was odd that we would write11

someone up for eight months of, you know, lateness, so to12

speak, or -- it was lateness in this case, I believe -- when --13

again, a function of culture means they’ve been doing this all14

along.  This has been the way it’s been done.  I mean if my15

hours -- if I was hired for 3 o’clock, but I’ve been coming in16

3:15 for the last year, well, then my hours are 3:15, it seems. 17

Like that’s what I’m thinking.  Nobody’s going to tell me that,18

I mean unless I have to be told at some point, “Hey, here’s how19

you were hired.”  But -- I mean I’ve seen that.  It’s happened20

to me when I go in these buildings as an administrator,21

everybody’s running amuck, like doing what they want to do. 22

And I’ve had the same issues similar to this, but there’s a way23

to handle it.  I mean you don’t -- I don’t write people up for24

being late eight months.  There’s a way to handle it.25
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Q And how -- and in your experience, how have you handled1

that?  You said you’ve had experiences with this, how have you2

handled it?3

A Certainly having facility wide meetings, as you should4

always communicate with the staff.  That’s usually the biggest5

issue is no one’s every talked to these people, believe it or6

not, they don’t.  And you need to communicate and be available7

to staff, and put them on notice, and say, “I’m giving you all”8

-- consider -- I said this, “Consider it a verbal warning.  You9

all need to come in at the time that you were hired.  7 means10

7.  3 means 3.  And that’s what it’s going to be.  And you will11

be disciplined if that -- if you deviate.”  And it’s usually12

past -- there’s a seven-minute grace period on the clock, I13

believe -- usually.  It’s not just one minute after, it’s14

usually like a seven-minute time.15

These are tracked.  I mean there’s -- they had16

obviously a computer system here, SmartLinx, I’m aware of it. 17

It’s very good.  You use it as a tool.  You can catch people18

early because you can pull that right off as it’s happening by19

the shift.  You know like the next day who was late the day20

before.  So, you can, you know, look at that right away and21

see.  So, to come in when you had that tool, and to come in in22

September and write up somebody that’s been late all along --23

you’re calling it late, and print out eight months worth of24

lateness, 109 times or whatever, I mean that’s a little bit25
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hard to see.  I mean I’m not -- and I’m not going to comment1

too much on the time and attendance, it’s just in the realm of2

culture.3

Q Now --4

A They were allowed to do that, and that’s what I mean by5

the culture or the organization.6

Q You mentioned a seven-minute grace period.  When you were7

at Care One of Livingston and Care One of Dunroven, was that8

the policy that you’d implemented -- or that you enforced at9

Care One of Livingston and Care One of Dunroven?10

A As I recall, it was.  I don’t know if it was a policy I11

made, or what -- I think it’s part of the computer and we were12

-- I think from HR, as I recall.  It was a seven-minute grace13

that they had.  So, you wouldn’t count it as a lateness if it14

was seven minutes -- like at seven minutes time until it was15

over at seven minutes, I should say.16

Q And --17

A So --18

Q And your -- your testimony is that you reviewed some of19

these warnings, and some of them were just --20

MS. ALITO:  Objection; leading.21

BY MR. SANTIAGO: 22

Q How many minutes off were some of these -- the ones that23

you reviewed in terms of Ms. Claudio, Ms. Napolitano, and Ms.24

Jacques?25
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A Yeah, as I recall -- I didn’t write it anywhere, but as I1

was looking at -- re-reviewing, and they said there was 11 in2

August for somebody -- I was kind of looking and trying to3

figure out -- like count it and see what was late because I4

really didn’t see any glaring lateness --5

Q Thank you.6

A -- like hours or even 20 minutes.  I saw like one minute,7

five minutes, 15 sometimes.  But I didn’t see glaring times. 8

So, I didn’t know -- and then I began to question when are they9

supposed to be in?  I really didn’t know the -- even the work10

time.11

Q Thank you.12

A But I could see from the hours that they worked on that13

day, coming in early or late or whatever it was, they would14

work over the eight hours, every single one of them worked over15

eight hours.16

THE COURT:  Each of whom?17

THE WITNESS:  These nurses that were disciplined for18

lateness.19

THE COURT:  Each of these three nurses?20

THE WITNESS:  Yes, if they had a discipline -- if it21

was printed out with the time and attendance because they’d put22

the daily -- how many -- how much your time is daily, and it23

has to do with overtime, and why people are staying late, and24

all that.  So, if they were late, they certainly stayed on the25
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back end of the shift to finish up, it seemed -- it appeared to1

be.  But, again --2

THE COURT:  If you stay 15 minutes late, are you3

accruing 15 minute of overtime?4

THE WITNESS:  Well, you’re docked --5

THE COURT:  You don’t have to answer if you don’t6

know.7

THE WITNESS:  Well, you’re docked for the 15.  You’d8

be docked.9

THE COURT:  What do you mean “docked?”10

THE WITNESS:  The time is taken back, not paid.  Does11

that make sense?  If you’re late, you would be docked time.12

But if your -- your question is if they’re getting13

paid later --14

THE COURT:  No, I’m saying -- you mentioned -- you15

looked at these -- the three nurses, and their time and16

attendance records.  And you were able to see that if they were17

arriving late, they were also leaving late, is that what you18

said?19

THE WITNESS:  Right.  And they -- but they weren’t20

doing that just if they were late.  They did that almost every21

day.  They came in early many days.  Their clocking in would22

say 2:50 or 2:45 --23

THE COURT:  Okay.24

THE WITNESS:  -- which is --25
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THE COURT:  So, if --1

THE WITNESS:  -- close to 3.2

THE COURT:  If you come in early, you’re paid from3

the time your shift starts.4

THE WITNESS:  Yes.5

THE COURT:  Not for early.6

THE WITNESS:  Right, exactly.7

THE COURT:  And if you leave, let’s say, 20 minutes8

late, what happens to your pay for that 20 minutes?9

THE WITNESS:  You’re technically -- well, you’re10

docked for the lateness, but you’re paid for -- you could be11

paid time -- overtime for any time over eight hours.  But if12

you -- if that’s -- first you take off the time that you’re13

late, and then you might be paid overtime.14

THE COURT:  So, if I came in 15 minutes late every15

day, I don’t get paid for that first 15 minutes that I’m not on16

the clock.17

THE WITNESS:  Right.18

THE COURT:  I’m docked.  I lose income for those 1519

minutes.20

THE WITNESS:  Yes.21

THE COURT:  But if I stay from 3 to 3:15, I get paid22

overtime.23

THE WITNESS:  Yes, and that’s why I was explaining24

earlier the pressure of the company wanting people to get out. 25
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They don’t want them to stay overtime.  They want them to leave1

earlier than later because they don’t want to pay the overtime. 2

So -- I know what you’re -- I mean there’s an incentive to3

think that, well, maybe they’re going to stay late to get4

overtime, but they don’t want to be there.5

THE COURT:  Make a little more.6

THE WITNESS:  They really don’t want to stay but -- I7

mean there -- it’s a double-edged sword.   You can think that8

and maybe that’s happened -- and that’s why the company will9

kind of try to limit it and they feel, you know, get your work10

done in eight hours, what do you need ten for, you should be11

able -- and you do, you want to monitor that, and I have done12

that in the past.  Why is so and so habitually using overtime? 13

So, it can be a little bit of scam, I mean, at times, it can14

be.15

THE COURT:  Okay.  I think we’ve discussed it16

sufficiently so at least I understand the concept.17

THE WITNESS:  Okay.18

THE COURT:  Thank you.19

BY MR. SANTIAGO:20

Q Now if you can look at Page 18 -- and we’re moving on to21

what you’ve classified as “System Problems.”  If you’d look at22

Page 18.23

THE COURT:  Counsel, I’m looking at Pages 16 through24

20 single-spaced --25
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MR. SANTIAGO:  No, no, no.  1

THE COURT:  -- and at the rate we’re going --2

MR. SANTIAGO: We’re not -- I’m not going through all3

of them, Your Honor.4

THE COURT:  Okay.  You can ask her to adopt any5

portions of this that she -- or to de-adopt any portions she no6

longer believes in.7

MR. SANTIAGO:  Okay.8

THE COURT:  Because she’s adopted in general her9

report.10

MR. SANTIAGO:  All right. 11

THE COURT:  But you can also cover some things, just12

not --13

MR. SANTIAGO:  I’m not covering all.14

THE COURT:  Okay.15

MR. SANTIAGO:  Just hitting one or two.16

BY MR. SANTIAGO:17

Q If you look at item -- Paragraph 6 in Page 19, do you see18

that?19

A Yes.20

Q Can you tell us what “Root Cause Analysis” is and what you21

saw in regards to Somerset Valley?22

A Right.  With root cause analysis, it’s a fairly -- it’s23

hard to kind of sum it up briefly.  But what it looks at --24

it’s a process where when there’s an incident or a problem that25
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occurs in an organization, that the team sits down, gets1

together, the players, and discuss what happened.  What was2

your role in?  What happened?  What do you think?  And to get3

the perspectives of people in that organization.4

Q And have you applied root cause analysis in your5

experience in long-term care facilities?6

A Yes, I would say that I have.7

Q Okay.  And can you tell us how you’ve applied root cause8

analysis at the facilities that you were administrator at?9

A Yeah, I’d say, you know, it comes in handy when there’s10

especially issues when you don’t know what happened, like it’s11

not evidence.  There might be like a mark on somebody, or a12

bruise, and you might wonder, like you couldn’t explain it. 13

You’ve got to get the players together.  I think chasing them14

down and getting one story one at a time, I find, is difficult,15

and it almost doesn’t make sense.  And I found that by having16

as many people in the room together -- it’s kind of hard to do,17

but once you get them in the room, it makes sense.  You hear,18

you know, who saw what first, who saw it second.  It just makes19

better sense.20

In the hospital we use this.  In fact, it’s mandated21

and when I was Bayonne Medical Center, we did this routinely22

with everything.  And believe me, having the people in the room23

is very different than when you’re just dealing with a one-on-24

one.  It’s very interesting what comes out at that meeting.25
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So, hence the State has really adopted this with1

their patient safety initiatives a couple of years ago, and2

they mandate -- at least in the hospital side, it’s probably3

going to come to long-term care -- that when there’s a fall or4

an incident, that root cause analysis is done.  It has to be5

actually done and handed in to the State to show that you’ve6

done it.7

THE COURT:  Is this something that nursing homes are8

implementing, or not?9

THE WITNESS:  Not formally.  I’ve done it.  Some --10

THE COURT:  Not yet.11

THE WITNESS:  No, some -- no, not formally.  It’s12

ready -- if it hasn’t already been at the door, but it’s --13

when it goes to the -- when it starts in the hospital, it14

usually comes into long-term care.  So, eventuality, it will be15

there formally.16

Informally I’ve done it.  I’ve seen facilities do17

this.  Some of the better more tighter clinically run18

facilities will sit -- have a team sit down and go through this19

process.  20

MR. SANTIAGO:  And --21

THE WITNESS:  That’s recommend -- actually Joint22

Commission, it came from them.23

BY MR. SANTIAGO:24

Q And would you classify Somerset Valley as a good facility25
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from your review and your experience --1

MS. ALITO:  Objection.2

Q -- at resident care?3

MS. ALITO:  Objection; beyond the scope.  She’s4

reviewed a limited amount of information.  That question is so5

general, I don’t know how she can possibly say it’s a good or6

bad facility.7

THE COURT:  I don’t think I’ll allow that broad a8

question, but you can ask some more specifics.9

MR. SANTIAGO:  Okay. 10

BY MR. SANTIAGO:11

Q Did you see other disciplines that were issued to other12

employees in your review of Somerset Valley?13

A I didn’t see them.  I heard in testimony -- I read in14

testimony that there were some infractions by other employees. 15

I did not see incident reports on -- disciplinary actions on16

that at all.17

Q And do you know --18

THE COURT:  Did you attend or did you read the19

testimony?20

THE WITNESS:  I read it.21

THE COURT:  Yes.  So, you said I did hear testimony.22

THE WITNESS:  Right.23

THE COURT:  You meant you read it.24

THE WITNESS:  And then I corrected it and said read.25
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THE COURT:  Okay.1

BY MR. SANTIAGO:2

Q Now do you recall the testimony that you read in regards3

to whether or not those individuals were -- received discipline4

or not?5

MS. ALITO:  Objection; form.  There -- it’s so --6

THE COURT:  Is there something in your report?7

THE WITNESS:  Yes, I do discuss it.8

THE COURT:  Okay.  Find that part and let me just9

look at it for a minute.10

THE WITNESS:  I’m thinking it’s attached to one of11

the particular employees --12

(Pause)13

MR. SANTIAGO:  I believe it’s Page 17, Paragraph 5,14

there’s mention of it.15

THE WITNESS:  Also on Page 8, I have some --16

MR. SANTIAGO:  Also on Page 18.17

THE WITNESS:  That’s what -- I’m trying to look. 18

There was -- I’ll start with Page 8 just for a second, if you19

don’t mind.  I have -- let’s see, it’s down, sort of below the20

middle.  It says, “Ms. Lazomba and Ms. Chambers also21

administered the zinc to this patient during the same period. 22

Neither nurse was issued a discipline for the error.  Although23

she was suspicious, Konjoh stated that the three nurses who24

gave the zinc also denied it and had crossed out parts of the25
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MAR.”1

That had to do with the previous write-up that we2

were discussing earlier.  And what page did you say?3

BY MR. SANTIAGO:4

Q Page 11 on -- Page 11.5

A Oh, yeah, yeah.6

Q Under --7

A Oh, yeah, yeah, right.  I couldn’t remember what page it8

was on.  There was testimony regarding a Mr. Mohamad who was9

another nurse in the facility that was brought in, and it’s10

just in the testimony that he was brought in by Ms. Doreen11

Illis who is the administrator there that was put in new in12

around August of that year.  So, she knew this nurse prior to13

him being there, so brought him in.  Which is commonly kind of14

done in a way informally, people bring people places to help15

them.  So, he had relayed to Jillian that he also had made16

errors, and it wasn’t asked in the testimony, but did she get17

an incident -- a write-up or not, it wasn’t obvious, I didn’t18

see any write-ups.  But nurses talk to each other.  They19

complain a lot.  They’ll say, “Oh, look what they gave me, and20

look what I got, and look what she did,” they’re always doing21

that.  It’s not a secret.  When someone gets a write-up,22

everybody knows it.  So, I would, you know, find it hard to23

believe that --24

MS. ALITO:  I -- I --25
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A -- if he got a write-up, that he would not be discussing1

it.2

MS. ALITO:  I object and move to strike this3

testimony which is pure speculation based upon this witness’s4

review of a portion of the administrative record which portion5

was selected for her to read by petitioner’s counsel.6

THE COURT:  Okay.  I’m not going to sustain that7

objection.  I do understand, though, that fragmentary8

information can produce misimpressions.9

What’s next, Mr. Santiago? 10

MR. SANTIAGO:  Okay. 11

BY MR. SANTIAGO:12

Q Now assuming that Mr. Bockarie testified at the hearing13

that he committed -- did not give the Coumadin, and did not14

receive discipline for that, what would your opinion be in15

regards to the culture and the system of the facility?16

A Well, it would show me that the facility was inconsistent17

and unfair in their practices, and that’s not -- that it’s not18

unusual, I’ve seen that, especially with discipline.  As an19

administrator, that’s usually the main problem.  You have to be20

fair and consistent.  And, you know, if you’re going to give a21

write-up to one, you need to do it with the others or not give22

a write-up.  Maybe you’re going to do something different or23

you’re going to talk to people or have a class or something. 24

But that’s what my impression was, again, just from reading25
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what was given to me.1

Q And to sort of wrap this up, Ms. Martin, are you aware of2

cuts in Medicaid and Medicare?3

A Oh, yeah, they’re always having cuts, right.4

Q Are you aware of the cuts that have been proposed and5

implemented in 2011?6

A Yes, I believe that they had some cuts in the RUG levels,7

reimbursement for that in Medicare, and also on the bed-hold8

issue.9

Q Okay.  Can you tell us what bed-hold is?10

A Well, bed-hold is -- for years, patients were able to keep11

their bed, so to speak, if they went to the hospital.  They12

would be able to keep the bed for ten days, meaning that the13

Government will pay for the ten days up until the patient comes14

back -- for ten days, not beyond that.  Beyond that, they15

either lose the bed, or the family will pay privately.  And16

recently that was changed to be that the Government is not17

going to pay for that anymore.18

Q Okay.19

THE COURT:  Not even for one day?20

THE WITNESS:  Right, that’s my understanding.21

BY MR. SANTIAGO: 22

Q And in your opinion, how would the cuts in Medicaid for23

the bed-hold impact long-term care -- the long-term care24

setting?25
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THE COURT:  Are you talking about the bed-hold1

policy?2

MR. SANTIAGO:  Yes, the bed-hold policy.3

A Well, I mean, patients will, you know, lose their bed. 4

Financially, I mean you’re speaking financially, you could say5

that they’re not going to get that money, and they’re going to6

-- you know, they’re not going to want to try to fill that bed7

because they want the patient -- they know the patient’s going8

to come back.  So, they’re kind of in a little bit of a bind. 9

So, it does impact them.  But it does -- you know, they were10

getting money before, and now they’re not, and they have to11

change their approach.12

The approach has been, over the last couple of years,13

is to try to keep the patient in the facility.  We don’t want14

patients going to the hospital, that’s more on the hospital15

side, there’s a push there.  Again, Government-driven,16

reimbursement-driven that -- they’re looking at readmission17

rates.   You read about it in the paper and literature that,18

you know, it’s like churning patients, they go back and forth,19

and it costs money, and it’s just not a good thing to do. So --20

and plus it shows that -- they want to look at quality and say21

-- like pay for performance.  And if a patient goes back to the22

hospital from the nursing home with CHF, that means that23

they’re not being taken care of.  That’s basically what the24

Government’s saying by that.  So, they’re not going to25
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reimburse.1

So, in that realm, that whole -- that readmission2

issue, that’s what that has to do with.  So, that might impact3

that in a way.4

Q Are there other factors that lead to lower hospital5

readmission in your experience?6

A Other factors that pertain to that?7

Q Yes.8

A Yeah, sure.9

Q Like what?10

A Certainly the status of the patient, the age, what their11

condition is, their support systems, the physician --12

Q How does the 13

A -- where he’s coming from.  Sometimes physicians -- I find14

they can be the biggest barrier because they’re not -- the15

system has it set up where they’re not sanctioned, not to -- at16

least not yet.  They might be within a year, but they don’t get17

penalized for sending a patient to the hospital personally,18

it’s not -- it doesn’t affect them financially.  It affects the19

hospital, it affects the -- you know, everybody else, but they20

don’t get financially -- they send the patient to the hospital,21

they get paid.  They get paid at a higher rate actually.  So,22

the incentive is -- has always been to send the patient to the23

hospital if they had a chance to do that.24

So, trying to keep them in the facility has been25
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something that we’ve been -- I’ve been -- you know, I’ve been1

working on myself personally in my job over the last few 2

years.3

Q And you said earlier that there was a push from hospital4

to keep patients in nursing homes, what do you mean by that?5

A Well, they’re getting sanctioned now because they can’t6

have 30-day readmissions.  So, they’re getting -- the hospital7

will get a lower D.R.G.  They’ll get affected financially8

somehow with that.9

Q And what’s a D.R.G.?10

A Diagnostic related group.  It’s the way they get paid. 11

They’re -- it’s like a rate.  You get paid a flat fee for this12

diagnosis.  And we have that similarly in long-term care,13

called RUG rate, so -- how would -- what was the question14

again?15

THE COURT:  Counsel, this is -- this is getting too16

theoretical for our purposes.17

MR. SANTIAGO:  Okay.18

BY MR. SANTIAGO:19

Q And so have you, in your experience and as an20

administrator, as a director of nursing, publishing and reading21

research, have you read any research that suggests that hiring22

an all RN unit will lower hospital rate admission rates?23

A No, I haven’t personally read anything on that specific24

topic.25
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Q How about your experience?  You’ve been an administrator,1

your experience with LPN units and RN units, can you speak on2

that?3

A Well, my experience in -- again hospital -- hospitals have4

all RNs, and in the long-term care, they’re mixed.5

THE COURT:  Hospitals have all RNs?6

THE WITNESS:  Hospitals have all RNs.  Right, they7

went to all RN staff many years ago.  I was in -- with my job8

at Medical Center, we had LPNs, and they were let go in lieu of9

RNs, for obvious reasons.  They were limited in what they can10

do in a hospital, like hospitals have issues with IVs, and11

things like that, where long-term care doesn’t.  So, you’d want12

your, you know, RN staff there.13

THE COURT:  Nursing home does not administer an IV?14

THE WITNESS:  Yes, they do.  Yes, they do.  It’s just15

different.  In the hospital, they can do IV push, whereas the16

LPN can’t.  So, there’s some nuances with --17

THE COURT:  Okay.18

THE WITNESS:  They just didn’t want to spend the19

money when they can have -- get more bang for your buck, like20

have an RN there.  So, that was the -- the hospitals have RN21

staffs.  They do have aids.  You know, CNAs, they do have that. 22

But in long-term care, there are mixed LPN and RN staff.23

BY MR. SANTIAGO:24

Q And what has been your experience with the mix in the25
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nursing staff, LPNs versus RNs?1

A Usually --2

Q In -- in --3

A -- there’s more of a complement of a higher skill on a4

subacute unit.  You might have like three RNs and one LPN on a5

subacute.  Subacute is really a unit that -- it almost says6

what it is.  It’s immediately from the hospital, it’s a little7

more critical area, there’s more doctors’ orders, doctor8

visits, more intense care, people are there for rehab.  More --9

it’s busier.10

Long-term care, however, is people mainly live there,11

they’re known, they might -- you know, they’re there for an12

extended period of time.  They turn usually -- they can turn13

from subacute to long-term.  People will -- families will14

decide to leave someone there. 15

So, they require less intensity.  There’s, you know,16

just more of a routine going on that the LPN can certainly take17

care of.18

Q Okay.  Do you know of any nursing homes in New Jersey in19

your -- that have -- has converted from a mix LPN/RN unit to20

going solely RN only?21

A No, I haven’t heard of that.  22

Q Okay.23

A I haven’t had that opportunity to hear that.24

Q Okay.  25
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MR. SANTIAGO:  No further questions.1

CROSS-EXAMINATION2

BY MS. ALITO:3

Q Ms. Martin, RNs have more extensive trainings than LPN,4

right?5

A Yes.6

Q And they have additional training in assessments that LPNs7

lack, right?8

A Yes.9

Q And you testified earlier today on direct examination10

that, in fact, you thought that RNs should be filling out the11

incident reports at Somerset, right?12

A I didn’t say fill out, I said to finalize them and13

complete them.  They -- that --14

Q It would be better if the RNs were finalizing them, and15

being in charge of what ultimately goes into the incident16

report, right?17

A Responsible at more of a managerial level, that’s what I18

meant.  The manager would be -- a managerial person would be19

insuring that that is fully completed.20

Q Well --21

A Not the LPN to do that --22

Q Managerial?23

A -- that’s what I was saying.24

Q Managerial or RN?25
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A I said RN --1

Q Right.2

A --  as well.3

Q And you said RN because  --4

A Meaning an RN is usually the person in charge of the unit.5

A No, I think, Ms. Martin, you said “RN because the RNs are6

better able to do assessments,” right?  Do you remember saying7

that?8

A I -- I would -- I don’t remember saying that, but I9

wouldn’t disagree with that.  An RN certainly is a more adept10

at assessment.11

Q Okay.  Generally speaking, if Somerset has RNs doing12

everything instead of LPNs, that’s a plus in terms of patient13

care, right?14

A That’s right.  I wouldn’t -- I’m not arguing with that. 15

I’m not arguing at all.16

Q All right.  So, it’s better for the patient, and it’s17

better for the public interest, right?18

A I would have no opinion on -- if someone wants to do that,19

that’s up to them to do that.  That’s -- I wouldn’t say it’s a20

bad thing, or a negative, I wouldn’t have a criticism about it.21

Q Well, I’m not asking if you have a criticism about it. 22

I’m asking you it’s better for the patients to have all RNs,23

correct?24

A Theoretically, yes.25
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Q And you’ve testified that -- in your deposition that the1

general theory is that having all RNs is better for patient2

care than having LPNs, right?3

A I would -- I would say that the hospitals have shown that. 4

That they prefer to have RN staff.  But not to say that LPNs5

are not -- do not perform well in a building that you have in6

long-term care, they certainly have their role in that arena.7

Q It’s the generally accepted opinion in nursing that RNs,8

and having an all RN staff is better for patient care than9

having LPNs, correct?10

MR. SANTIAGO:  Objection; it’s unclear as to whether11

or not she’s talking about hospitals or long-term care.12

MS. ALITO:  In --13

MR. SANTIAGO:  Nursing is general.  14

MS. ALITO:  I --15

MR. SANTIAGO:  Too general.16

THE COURT:  Are you talking about nursing homes or in17

medical patient care?18

MS. ALITO:  I was -- I was talking in nursing in19

general, in any setting.  Whether it’s a hospital or long-term20

care facility.21

MR. SANTIAGO:  Ms. Martin has already testified that22

they’re two different animals.  I mean she said that the LPNs23

have a place in the nursing home, so, again, it’s too general. 24

If you -- you know --25
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THE COURT:  Counsel, I don’t want an extended1

argument here.  I understand your objection.2

The question is not objectionable.3

THE WITNESS:  You’re asking me “better.”  So, I mean4

better, I mean an RN has more education and more -- yes,5

better?  Yes, it’s better.  But I don’t know, you know, is it6

appropriate or is it necessary in a building that we -- you7

have to look at what the workload is and what your work --8

you’re asking people to do.  And if you’re going to cover all9

RNs with a number of LPN staff that you have, one-for-one,10

well, then great, I mean then that’s great.  But if you’re11

going to have less RNs because they’re RNs, more expensive,12

you’re going to have less because you’re replacing RNs with13

LPNs, well, then that’s different, and I don’t know that.14

So, yes, theoretically, RNs are better than LPNs15

because obviously they’re more educated.  But from a budgetary16

standpoint, I don’t know that we’re going to put one-for-one.17

BY MS. ALITO:18

Q Ms. Martin, that wasn’t my question.  My question to you19

was that the -- the 20

A Well, you asked me if they were better, and I’m saying --21

Q No, I asked you specifically all other things being equal,22

having RNs perform tasks instead of LPNs will provide better23

patient care, correct?24

MR. SANTIAGO:  Objection; asked and answered.  She’s25
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answered the question.1

THE COURT:  She has.2

BY MS. ALITO:3

Q And that is the generally accepted opinion with respect to4

nursing practice, correct?5

A I’d say so.6

Q All right.  And that is in the public interest, as well,7

correct?8

A Correct. 9

THE COURT:  I don’t want a line of questions as to10

what’s in the public interest because I sustained your11

objection against the other side when they tried to frame a12

question in that ultimate mode.13

BY MS. ALITO:14

Q Ms. Martin, you handed in a new CV today, right?15

A No, not today.  No, this is the one -- oh, that -- yeah, I16

did hand that --17

Q P-30.18

A Yes.19

Q Do you have that in front of you?20

A Yes, I do.21

Q And P-30 is different from the CV that you provided22

previously in this litigation, right?23

A Right, I tried to correct the errors that I had made.24

Q Okay.  I’ve --25
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A Or just to clarify.1

Q I’ve marked as Defendant’s Exhibit 26, a copy of a CV of2

Kathleen Martin.3

(Pause)4

Q The CV that I’ve just handed you, is that the -- marked as5

Defendant’s Exhibit 26, is that the CV that you provided in6

connection with your expert report?7

A Yes, probably it was, yes.8

Q Okay.  And --9

THE COURT:  Do you want to receive it into evidence10

or not?11

MS. ALITO:  I do.  I would move that into evidence.12

THE COURT:  Any objection?13

MR. SANTIAGO:  I have to take a look at it.14

THE COURT:  D-26 in evidence.  Thank you.15

MR. SANTIAGO:  I said I have to take a look at it.  I16

-- I’m checking it --17

THE COURT:  Oh, I thought you said “not18

particularly.”19

MR. SANTIAGO:  No, no, no, no.20

THE COURT:  I didn’t hear you.21

MR. SANTIAGO:  No, no, no, no.  I’m -- I’m taking --22

we’re comparing.23

THE COURT:  I’ll wait.24

(Pause)25
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MR. SANTIAGO:  No problem, Your Honor.1

THE COURT:  Thanks.  D-26 in evidence.2

BY MS. ALITO:3

Q And, Ms. Martin, you have prepared other CVs in addition4

to that, right?5

A (No verbal response)6

Q Well, let me show you a CV that I’ve marked as Defendant’s7

Exhibit 27.8

(Pause)9

Q Do you recognize D-27?10

A I don’t have it.11

Q Oh, sorry.12

A Yes, this has my name on it and -- yes, I mean I recognize13

it, yes.14

Q Okay.  Okay.  And these various CVs have different dates15

of employment for you in different places, right?16

A Yes, they do have that.  I have --17

Q And they have different dates --18

A -- a problem recall the dates.19

Q -- of your graduation from Seton Hall, and the dates of20

your various degrees, right?21

A Right.22

Q All right.  And D-26, which is the one that you submitted23

initially in this litigation doesn’t include all of your24

employers, does it?25
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A That’s right, it doesn’t.1

Q And that CV didn’t include Greenbrook Manor, right?2

A Right.3

Q That’s been added to the one we marked today, P-30, right?4

A Yes.5

Q And at your deposition, I showed you other CVs of yours6

that you hadn’t produced in this litigation that had Greenbrook7

Manor on it, right?8

A That’s right.9

Q And after I confronted you with those other CVs --10

MR. SANTIAGO:  Objection, Your Honor.11

THE COURT:  Well, post hoc is not necessarily propter12

hoc, but this is permissible area for cross.13

BY MS. ALITO:14

Q Then today petitioner’s counsel brought in this new CV15

that has Greenbrook Manor on it, right?16

A Right, I tried to correct that error.17

Q Okay.  And you were terminated from Greenbrook Manor,18

right?19

A Yes.20

Q And you’re not sure whether that’s the reason why you left21

Greenbrook Manor off your other CV, right?22

A Well, I didn’t recall at the time of the deposition, but,23

yes.  I mean no one wants to put on their résumé a place that24

you were terminated, plus the fact I wasn’t even there like six25
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months.  But what I did was in my design of the CV, as I1

recall, I was trying to make it look -- have all of the2

Hospicom positions run down a little bit clearer; it’s not on3

here, it would be on here.  Have my -- so, it’s -- it would4

flow a little bit better and not have a breakout of Greenbrook5

Manor.  But that was one of the reasons, it just looked bad6

stylistically.7

Q It just looked bad stylistically to put an additional8

employer on your CV?9

A Yeah, it did.10

Q And the -- the one that looked bad stylistically just11

happened to be the one that you were terminated from.12

A Right.13

Q It was pure coincidence.14

A I -- you know, I don’t -- there’s a compendium.  I mean no15

-- like I just said, no one wants to put on your résumé16

something negative.  It’s way too long a résumé, as it is, I17

didn’t want to muddy it up with all these different changes18

going on.  So, I did leave it off.  I wasn’t there that long.19

I also didn’t put on there -- on one of the résumés I20

think that I had submitted to Care One that you gave me, I21

noticed, was a very small stint I did as an agency nurse, and I22

didn’t put that on the subsequent résumé because it was useless23

to put it on there.24

Q Okay.  And how long were you at Greenbrook Manor?25
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A Let me check my résumé today because I really was racking1

my brain with that.  I would have had to have gone there about2

July of ‘02 because I left Pope John Paul Hospicom, I left that3

job to go there.  And I would say about -- and I was guessing,4

again.  I put February, ‘03.  I would have to check my record.5

And actually I did resign from that job, but they6

asked me to resign.  So, I did resign.  I would have to find my7

resignation letter, which I haven’t gotten to look for.  But8

that would give me the clue as to when I actually left there. 9

But it wasn’t --10

Q All right.  So --11

A It was like six, seven months.12

Q So, if you put on another CV that you were at Greenbrook13

from June of 2002 to May of 2003, that would be wrong?14

A Yeah.  Yeah, that’s not right.  That’s an error.15

Q All right.  And the fact that the dates of your employment16

before and after, and during the Greenbrook period on the17

résumé you initially submitted for use in this court18

proceeding, the fact that you changed the dates of employment19

at those other employers, that was just a mistake, too?20

A No, I was trying to --21

THE COURT:  Do you understand the question?22

MR. SANTIAGO:  I -- I don’t --23

THE WITNESS:  Yes, I do.  I’m trying -- I have a hard24

time looking back and trying to reconstruct the dates.  One25
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date makes something else wrong, and something else, and I had1

-- I had some difficulty with that with a few time spans.  But2

as I recall, from that résumé that we used in the deposition,3

there was a gap, and it was there, it wasn’t taken out.  I4

don’t have it in front of me, but --5

BY MS. ALITO:6

Q So, if on your other -- so, if on your other CVs the7

period that you were at Greenbrook is covered by other8

employers, that was just a mistake, too?9

A Yeah, it probably was a mistake.  I’m obviously not good10

with the dates with these things.  And I think the more I tried11

to fix it, the more -- the worse it got.12

MS. ALITO:  I’d like to move -- I think I did move13

26.  I’d like to move Exhibit D-27 into evidence.14

THE COURT:  Would you like to look at it first,15

Counsel?16

MR. SANTIAGO:  Yeah.17

(Pause)18

MR. SANTIAGO:  We have no objection, Your Honor.19

THE COURT:  Thank you.  D-27 in evidence.20

BY MS. ALITO:21

Q Now, Ms. Martin, when you were a student in nursing22

school, you were instructed on -- were you instructed on how to23

give medications?24

A Yes.25
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Q And is there a standard practice with respect to how to1

properly give medications?2

A Yes, there is.3

Q Okay.  And can -- can you tell us what that is?4

A Sure.  You need to verify that you’re giving the correct5

med to the correct patient.  You have to identify the patient,6

verify the order, insure that --7

THE COURT:  Just a second, please.  Giving the8

correct med to the patient.9

THE WITNESS:  Correct patient, the correct10

medication, the correct -- you know, checking the order that11

it’s correct, that you’re giving the correct dose at the12

correct time.  So, there’s a procedure that you’re documenting13

correctly, as well, following up.14

BY MS. ALITO:  15

Q So, if -- if you’re -- what you’ve described to the Court16

earlier today -- the med nurse, and you’re with a cart, and17

you’re going around, you’re supposed to check the MARs first,18

right?19

A Yes.  Yes.20

Q And that’s part of your responsibility, right?21

A Yes.22

Q And if you don’t do that, you’re violating the standard of23

care and the normal practice for dispensing medications, right?24

A That’s right.25
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Q Okay.  And then what’s the second step?1

A You’re verifying the right patient, you’re verifying the2

orders.  Now you’re assuming that the order -- you’re not going3

to run to each order.  But in this case, you’re looking at the4

MAR.  You’re assuming that that’s the correct order that you’re5

giving.  You’re, you know, checking the patient to make sure6

that it’s the right one, you’re checking the dosage to see if7

it’s the right dose, the right pill, take it out of the right8

box.9

THE COURT:  This is all on the MAR, right?10

THE WITNESS:  Yes.  That’s the procedure.  I think11

she was asking about how you give the med.12

THE COURT:  Right.13

A And then after you’ve done -- you’re witnessing the14

patient, you know, taking the medication, you then go back to15

the MAR, and ideally chart right there that patient took, you16

know, that particular med.  And you take a pen, and you sign17

that box.18

Q So, it’s a good thing in terms of patient care for a long-19

term care facility to require its nurses to follow this20

procedure, correct?21

A Yes.22

Q This is the accepted standard of care, correct?23

A Yes.24

Q And any deviation from this is a violation of the standard25
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of care, correct?1

A Yes.2

Q So, whether other people make mistakes, and whether there3

are still problems in the long-term care industry, despite the4

good work of people like Mr. Isele --5

MR. SANTIAGO:  Objection, Your Honor.6

Q -- our -- the --7

THE COURT:  Overruled.8

Q -- it is a good thing for patients for a facility to9

require that this standard of care be followed, right?10

A Yes.11

Q And every long-term care facility administrator should be12

striving for all of its nurses to meet this standard of care,13

correct?14

A Yes, and certainly, as you know, I’m a proponent of15

patient safety.  It’s a big thing.  A lot of mistakes happen. 16

My article talks about that.  So, yes, we don’t want mistakes17

to occur, that’s right.  So, it’s very important.18

Q And in none of your writings with respect to patient19

safety, or any other topic, do you support the idea that it20

doesn’t matter whether we follow nursing standards, right?21

A No, that’s right.  Of course.22

Q Now giving a patient the wrong medication violates the23

standard of care, right?24

A That’s right.25
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Q And that’s true whether it is a medication that we as lay1

people would know is dangerous in any circumstance or would2

assume with like Coumadin, we’ve talked about, or possibly3

insulin, or something that, as lay people we might consider4

less inherently dangerous, like an aspirin, right?5

A That’s right.6

Q No matter what the medication, giving a patient the wrong7

medication violates the standard of care, right?8

A Yes.9

Q And it’s particularly important with respect to elderly10

patients that they be given the correct medications at the11

correct time, right?12

A That’s right.13

Q Because they may be on a cocktail of medications and they14

may be in a weakened condition, and all sorts of15

considerations, right?16

A That’s right.17

Q So, a medication that we may think -- as for some people18

in this room, younger people, for some like me, middle-aged --19

we may think popping an aspirin is nothing, but to an elderly20

patient who’s on a cocktail of medications, that aspirin might21

be very significant, right?22

A Yes, that can be, that’s right.23

Q Right.  And only the physician’s going to know that really24

truly, right?25
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A That’s right.1

Q So, giving a prescription more often -- a medication more2

often than it’s prescribed or less often than it’s prescribed,3

that would also violate the standard of care, correct?4

A Yes.5

Q And giving a patient a medication after it’s been6

discontinued, that would violate the standard of care, as well,7

correct?8

A Yes.9

Q Now you mentioned when we talked about the procedure for10

dispensing medications that the final step is documenting it,11

and that’s on the MAR, that means signing in the box, right?12

A Yes.13

Q Okay.  And just so we’re clear because most of us here14

don’t have your knowledge, the MARs goes with the med cart,15

right?16

A Yes.17

Q All right.  And so when we talk about charting -- just so18

we’re clear because you testified a bit about charting -- the19

MARs and the TARs are something different -- as I understand20

it, but correct me if I’m wrong -- from the general patient21

chart, which might stay at the nursing station.22

A That’s correct, they’re in binders, right.23

Q Okay.24

THE COURT:  Just a second.  Which is in binders?25
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THE WITNESS:  The MARs and the TARs.1

THE COURT:  Okay.2

THE WITNESS:  MARs and TARs.3

THE COURT:  You get a separate binder for MARs, and a4

separate one for TARs.5

THE WITNESS:  Yes, they’re on two separate carts.  A6

treatment cart and a med cart, right.7

THE COURT:  Okay.8

BY MS. ALITO:9

Q So, if I’m the med nurse, and I’m going around with the10

cart with the medicines on it, I’ve got the MARs right there11

with me --12

A Yes.13

Q -- on the cart.  Okay.  So, it’s there for me to follow14

those steps that you’ve indicated of looking, getting medicine,15

watching the patient take it, and come back and sign it, right?16

A Yes.17

Q So, it shouldn’t be too burdensome of a thing to just put18

my initials there in the little box, right?19

A You would think.20

Q You would think.21

A Apparently it is (laughter).22

Q Okay.  23

A It’s a lot of steps to doing just that, the meds.  It’s24

very tedious, believe it or not.  I had to take a med cart once25
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-- I was in a snow storm as an administrator, and wow, it was1

hard.2

Q You know, Ms. Martin, I’m so --3

A I’m sorry, but it’s very a tedious process.  I’m sorry.  I4

apologize.5

Q No, no, no, no, no.6

A Yeah.7

Q And I don’t mean to be rude to you either, we’re just --8

A I know.  Time, I know.9

Q -- under time constraints.10

A Okay.11

Q Thank you.  Okay.  So, documentation like that, that’s12

supposed to be done at the same time that the medication is13

given, or that the treatment is administered, right?14

A Yes.15

Q Okay.  And failure to document contemporaneously is a16

deviation from the standard of care, right?17

A Technically, yes, it -- there’s different ways of charting18

and -- as I went through previously, they can sign at the end19

of the shift.  You know, so technically if someone came up20

behind or there was an issue, you can say it’s wrong, but I21

think it’s more of if it’s -- they leave the shift and maybe22

haven’t signed, but it’s -- you want them to do it right there,23

but it doesn’t happen that way in reality.24

Q Well --25
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A I don’t know how many other ways to -- I mean it’s hard to1

explain.  There’s a totally right way, 100 percent, and then2

there’s the way that it’s done.3

Q Well, Ms. Martin, right now, I’m not asking you about what4

people may do, and we’ll get to that.  Right now I’m asking you5

what the correct way of doing it is.  And the correct way of6

doing it is documenting at the time that the med is given, and7

at the time that the treatment is administered, correct?8

A That’s right.  That’s right.9

Q All right.  And that contemporaneous documentation, that’s10

required by the State, right?11

A Yes.12

Q So, it’s not debatable --13

A That’s right.14

Q -- whether that’s the standard of care or not, right?15

A That’s right.16

Q Okay.  17

A Can I just say something?  The State doesn’t --18

Q No.19

A -- mandate that, they don’t have a regulation that says20

you need to sign right after.  They want an accounting of the21

medication was given and signed for.  They don’t prescribe in22

their regulation that specificity.  So, just to kind of clear23

that up, when I say “the State says,” certainly that’s what24

they mean, that you sign when you give a med, that you sign for25
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it, and you’re accountable, but they don’t tell you when to1

sign it.2

Q Well, there’s -- your testimony is there’s no State3

requirement for a contemporaneous documentation?4

A I can’t recall.5

THE COURT:  You know that documentation is required. 6

You don’t remember the specific requirement.7

THE WITNESS:  Oh, yes, yes.  I mean they’re not --8

they don’t specifically say in the MAR you must sign the box9

at, you know, right when you’re doing it, they don’t write it10

like that.  So, yes, it’s -- what I said in the deposition,11

that, yes, it’s -- the State requires that, yeah, they require12

documentation.  And, you know, yeah, contemporaneously, but13

they don’t write it like that.  It’s not written like that. 14

But, yes, we -- that’s what you strive for, and accept that15

that’s the standard of care.16

MS. ALITO:  All right. 17

BY MS. ALITO:18

Q So, you don’t move away from you  deposition testimony19

that it’s not debatable that the standard of care is that you20

document the medication at the time it’s given, and you21

document the treatment at the time it’s administered.22

MR. SANTIAGO:  Objection, Your Honor.23

A Yes.24

MR. SANTIAGO:  In fact, that’s a mischaracterization25
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of Ms. Martin’s deposition testimony.  In fact, I asked her the1

specific question at her --2

MS. ALITO:  I object to --3

THE COURT:   No, I won’t listen to a speaking4

objection.5

MR. SANTIAGO:  It’s a mischaracterization of her6

deposition testimony.7

MS. ALITO:  I would go to Page 57, Line 10. 8

Question:9

“Q So, you are supposed to document what was given, when10

it was given, the effect on the patient.11

“A Yes.12

“Q And that documentation is supposed to be done13

contemporaneously, right?14

“A Yes, that’s usually what your signature is stating,15

that because it’s already written as such, and they’re16

just signing that it’s true.17

“Q Okay.  And it’s supposed to be done contemporaneously18

because if you’re handing out medications all day to a19

lots” (sic) “patients, you’re not going to remember at 520

o’clock what you did at 9 o’clock in the morning, right?21

“A That’s the best way is to do it right there, correct.22

“Q That’s the way it’s supposed to be done, right?”23

And you answered:24

“A Right.25
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“Q With respect to treatments given to patients, the1

requirement is that those be contemporaneously recorded,2

as well, right?3

“A Yes. 4

“Q And there are -- well, these are the requirements of5

the State, are they not?6

“A Yeah, it’s a standard of nursing practice, as well,7

yes.8

“Q It’s standard nursing practice, okay.  And when you9

have the surveys, they’re going to look for this, right?10

“A Yes, comes under professional practice.11

“Q So, it’s not debatable that that’s what’s supposed to12

be done, right?13

“A That’s right.”14

BY MS. ALITO:15

Q Ms. Martin, do you --16

MR. SANTIAGO:  Your Honor --17

THE COURT:  Yes.18

MR. SANTIAGO:  -- in fact, in Pages 238, I asked Ms.19

Martin --20

MS. ALITO:  Your Honor --21

MR. SANTIAGO:  -- specifically about what she meant22

by contemporaneous, if I can read that.23

THE COURT:  Okay.  Just a second, please.  Let me see24

you at the side. 25
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I understand your objection as to -- is to invoke the1

rule of completeness, and that’s a proper objection.2

(Sidebar conference commences at 4:31 P.M./Concludes at3

4:32 P.M., transcribed under separate cover)4

MS. ALITO:  What’s lines do you want read?5

MR. SANTIAGO:  You can read 238 through 241.6

THE COURT:  Okay.  So, this is the deposition, page7

what?8

MS. ALITO:  What are the specific lines?9

THE COURT:  Beginning page what?10

MR. SANTIAGO:  I believe it starts with my question11

at Line 18 on 238, and her answer, and also 240 were it says --12

at Line 14, starting with, “Now in your experience, do you know13

if,” and then going through Line -- going through Line -- 241,14

the entire 241.15

THE COURT:  If you want to submit it to Ms. Martin,16

have her read it silently, and then Ms. Alito can ask more17

questions, that’s all right.18

MS. ALITO:  Why don’t we do it?  It’s four complete19

pages.20

THE COURT:  Um?21

MS. ALITO:  It’s four complete pages of testimony22

that’s being requested, so I think it’s probably easier to have23

her look at the --24

THE COURT:  Right.  And then, Counsel, on redirect,25
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you may bring out aspects of these four pages, as well.  So,1

let’s follow that approach.  If you’ll just read your2

testimony.3

THE WITNESS:  Sure.4

THE COURT:  Pages 238 through 241.  Just read it, and5

then there will be a question.6

(Pause)7

MS. ALITO:  Are you ready, Ms. Martin?8

THE WITNESS:  Yes. 9

MS. ALITO:  Okay. 10

BY MS. ALITO:11

Q So, on 239 when you’re talking about initially in the MARs12

and TARs, on Line 22, you say:13

“A They initial it when they do it.”14

Do you see that?15

A Yes.16

Q Okay.  And is that the preferred practice?17

A That’s the preferred practice, yes.18

Q That’s the standard of care, right?19

A That’s what you would want -- you expect people to do by a20

textbook way.  Or if I was teaching in nursing school, I would21

expect them to do it like that, yes.22

Q Okay.  23

THE COURT:  In other words, initial the MARs when you24

administer the med.25
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THE WITNESS:  Yes.1

BY MS. ALITO:2

Q And the same thing with the TARs, right?3

A Yes.4

Q Okay.  And then on Pages 240 and 241, Mr. Santiago asks5

you if it’s okay for people to wait until, you know, at6

lunchtime or a period when they could sit down and do their7

MARs and TARs in another area.  And you say:8

“A That’s an acceptable practice.”9

A Yes.10

Q Right.  That’s not what they would teach you in school,11

correct?12

A No, but that’s what happens in all healthcare.  Staff have13

a way --14

Q Well --15

A That’s the way they work.  The work has to get done in a16

certain way, and that’s how they work.17

Q Right.  Again, Ms. Martin, we’re going to make a18

distinction here:  Two questions:19

One, you agree with me that this idea of waiting20

until lunchtime or the end of the shift or the next day, no21

nursing school is ever going to teach that as the way to do it,22

right?23

A That’s right.  No one -- the nursing school would not24

teach that, that’s right.25
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Q All right.  And a State surveyor coming in and saying you1

wait until the next day to sign your TARs and your MARs,2

they’re not going to like that either, right?3

A No, not for the next day, no.  But they would give a grace4

period for the end of the shift certainly, I’ve seen that.  So,5

I know that.6

Q You’ve seen that, but, again, that’s not preferred, right?7

A Right.8

Q Okay.  So, when you say to Mr. Santiago in the deposition,9

“I’d say it’s okay to do that,” you’re not saying that’s okay -10

- you wouldn’t write in an article that you were publishing,11

“Well, it’s a fine practice to wait until the end of the day12

when you’ve given medications all day to fill out your MARs,13

right?”14

MR. SANTIAGO:  Objection; argumentative.15

THE COURT:  It borders on that, but I think Ms.16

Martin can handle it.17

A I wouldn’t write an article about that, number one. 18

Number two, you know, it’s -- this would -- what we want as19

idea in textbook and what happens in facilities and what’s20

disciplinary action are three different things.21

Q But I’m --22

A So, I mean it’s -- you know, I’m looking at it in the23

realm of the discipline.  These people had -- there were24

consequences for them doing whatever they did.  This is what25
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goes on, and I’m telling you.  You don’t like the answer I’m1

giving you, but I’m telling you that the nurses have ways of2

doing their own -- they have their own way of doing it.3

Q But, Ms. --4

A They chart at noon, they chart at 3, that’s the way it’s5

done.6

Q Ms. Martin, my question was not, “Is that the way it’s7

done?”  My question was when you said it’s okay to do that, you8

don’t really mean that that’s an acceptable standard of nursing9

care to wait until the end of the day to document all of your10

treatments and medications, do you?11

MR. SANTIAGO:  Objection; asked and answered.12

THE COURT:  It’s okay to ask it again, it’s cross.13

A It’s okay with me to do that.14

Q Okay.  There’s no --15

A It’s been okay with me to do that.  16

Q It’s okay --17

A Staff have -- staff do that.  That’s what they do.  And as18

long as it gets done, most people chart right when they’re19

there at the med cart.  But there are the few have too much to20

chart, or something else occurs, they need to take their21

charting to the table, it’s -- I just -- I never had a problem22

with it.23

Q You’re testifying as an expert in nursing today.  Is there24

any nursing textbook that would say it’s okay to wait seven25



Martin - Cross 227

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

hours or eight hours before documenting a medication or a1

treatment?2

A No. 3

Q So, the practice that you’re saying is okay with you as a4

nursing administrator is in violation of what any nursing5

textbook would tell you, right?6

A If we -- there’s nobody following every textbook out7

there.8

Q That’s not -- that was not my question, Ms. Martin.9

A I know, but --10

Q My question was that’s in violation of what any nursing11

textbook would tell you, correct?12

MR. SANTIAGO:  Objection, Your Honor.  I’m not quite13

sure what she means by “violation.”14

THE COURT:  I’ll permit it.15

A It’s not written as such.  It’s written in the books on16

medication administration, it’s written as the way I stated17

earlier to you when you asked me the question:  yes, you give18

the medication;  yes, you sign for it.  When you’re a nursing19

student, you have one or two patients you have on your20

assignment.  You can barely get it done.  In a hospital or a21

facility, you have 30, 40 patients.22

Q Ms. Martin, again, my question is not whether long-term23

care facilities where you worked have low standards, or whether24

Somerset had low standards, or whether half the nursing home25
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facilities, or all of them, have low standards.  My questions1

to you right now are nursing textbooks and desired standards do2

not endorse the idea of waiting until the end of the day to3

document, right?4

A They’re not going to write it in that way, no.5

Q Oh --6

A No, I’ve never seen -- I mean they’re not going to write7

it that way.8

Q Okay.9

A It’s not going to be written in a textbook like that.  It10

says -- you give the med, you sign for the med, that’s what it11

says.12

Q Okay.  You ever heard of a saving in the nursing13

profession or the long-term care profession that if it’s not14

documented it’s not done?15

A It’s a cliché, yes.  I deal with that in my expert work,16

yes.17

Q Yeah.  And there are reasons for having documentation done18

at the time that the medication is given, right?19

A Yes.20

Q Anything could happen between the time that the medication21

is dispensed and the end of that nurse’s shift, right?22

A Right.  Can I comment on it?23

Q No, right now you’re just answering my questions.24

A Okay.25
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Q And failure to document and poor documentation can impact1

patient care, right?2

A Sure, yes.3

Q Okay.  4

(Pause)5

Q Okay.  You testified about Jillian Jacques, right?6

A Yes.7

Q Okay.  And the first discipline discussed for Ms. Jacques8

involved her failure to do a pain assessment.9

A Right.10

THE COURT:  Counsel, let me see you at the side,11

please.12

(Sidebar conference commences at 4:43 P.M./Whereupon the side13

bar conference concluded at 4:44 P.M. and the hearing is14

adjourned.)15

16
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18
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TRENTON, NEW JERSEY  FRIDAY,  January 27, 2012  9:14 A.M.1

(Call to order of the Court)2

THE COURT:  Go right ahead.3

KATHLEEN MARTIN, PLAINTIFF’S WITNESS, RESUMES WITNESS STAND4

CROSS-EXAMINATION CONTINUED5

BY MS. ALITO:6

Q Good morning, Ms. Martin.7

A Good morning.8

Q Now you testified yesterday about another employee who’s9

not really a part of this proceeding, a Mohamad Bockarie, is10

that right?11

A Yes.12

Q And you said that it was unfair to terminate Jillian for a13

medication error because Mr. Bockarie was not, is that right?14

MR. SANTIAGO:  Objection, Your Honor.  That’s a15

mischaracterization of her testimony yesterday.16

A I didn’t specifically say it that way but I was -- from17

the testimony, I was made aware that he had been written up --18

had been -- had made two errors, and there was no evidence that19

he had been written up or disciplined for that.20

Usually -- and, again, I don’t have it, and I realize21

I don’t have that discipline.  But the staff usually know what22

each other does, what happens to each other, they freely speak23

about that.  When they get written up, it goes all over.  So, I24

would -- my great assumption would be that they would know if25
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they got it -- if they were disciplined for that, and he didn’t1

relay that to the staff, yet he told them that he made a2

mistake.3

THE COURT:  He told the staff.4

Q Well, Ms. Martin --5

THE COURT:  His fellow staff.6

THE WITNESS:  Yes, he told his peers, right, or his7

peer.8

BY MS. ALITO:9

Q Ms. Martin, is Mr. Santiago correct that you are not10

saying the termination of Ms. Jacques was unfair because Mr.11

Bockarie was not disciplined?12

A I was saying earlier in my testimony that the action for13

termination was inappropriate/unfair.14

THE COURT:  Of Ms. Jacques.15

THE WITNESS:  Yes, of the various -- right, the staff16

that we listed, and particularly Ms. Jacques since you’re17

bringing her up based on the levels of termination, the levels18

of discipline, and how I testified about that on --19

individually to her, and I hadn’t mentioned these other staff20

at that time.  So, I was judging it on herself, but I put that21

in my report as that’s corroborating evidence to me that there22

are other staff in the facility that had made infractions, and23

were not treated similarly.24

BY MS. ALITO:25
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Q All right.  And you’re basing that on the information that1

you were given, right?2

A Yes.3

Q And you don’t have all the facts about what happened to4

Mr. Bockarie, are you -- do you?5

A I don’t have his file or write-ups, as well, no, I don’t6

have his personnel file, no.7

Q And to determine what’s fair or not fair, you would have8

to have all the facts, right?9

A Yes, I would have to have his file, and I do state that,10

as well.11

Q And do you know that management was not -- management was12

not aware of Mr. Bockarie’s infractions until long after?13

A No, I don’t really know the time table --14

Q Do you know that there was an --15

A -- that they knew.16

Q Do you know there was an investigation when management did17

become aware?18

A No.19

Q Do you know the results of that investigation?20

A No.21

Q Do you know that Mr. Bockarie was terminated?22

A No, I don’t know that.23

Q So, Mr. Bockarie is not part of your opinion with respect24

to the inappropriateness of the termination of Ms. Jacques?25
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A It’s independent. I have an independent -- I had made my1

statement earlier that I felt that the act of termination for2

the infraction that she was cited for was inappropriate, I3

already stated that.  This is -- this -- I’m not depending my4

opinion for that on this.  This is just added evidence to me5

that there was an unfair disciplinary practice in the facility6

based on the information that I read from various staff.  Ms.7

Southgate corroborated -- there’s various person.  This wasn’t8

just Mohamad, this -- I’m using -- I don’t know his last name,9

that’s the name that I had.10

Q So, you stand by your statement that this was somehow11

unfair, despite the fact that you don’t know all the facts12

about Mr. Bockarie, and you don’t know that he was terminated,13

that’s your testimony.14

A I don’t know that he was terminated, but I know that Ms.15

Southgate, and several other staff, had corroborated that these16

-- other staff were not written up similarly.  There was enough17

of that in the record that I read that gave me the impression18

that it was not -- that it was not -- they were not being19

treated as fair --20

Q Um-hum.  Is there any --21

A -- as the others.22

Q Is there any specific employee besides Mr. Bockarie you23

rely on?24

A I think there was a citation in the report about Ms. Dandy25
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(phonetic), and the one yesterday that I mentioned about having1

to do with the zinc --2

Q Are you aware that --3

A -- medication.4

Q Are you aware of the fact that Ms. Dandy was disciplined?5

A No. 6

Q Did you review Exhibit -- Respondent’s Exhibit 85 from the7

ALJ proceeding, which was the discipline for Ms. Dandy?8

A No, I don’t recall that.9

Q So, Ms. Martin, you really don’t have the full story with10

respect to any of these other employees, do you?11

A I don’t have that information, and I’m not -- I don’t know12

when they were disciplined, so I don’t know if it was well13

after, or under another DON.  I mean I don’t really know.  At14

the time that the staff -- these staff were being terminated15

and disciplined, that’s when this -- these stories were16

occurring, as well.17

Q Ms. Martin, do you think it would be important for you to18

know that Ms. Dandy was disciplined on September 17th, 2010?19

A Yeah, no, I didn’t know that.20

Q You didn’t know that.  Does that change your opinion?21

A My opinion about Ms. Dandy, yes.  It doesn’t change my22

opinion as to the fairness of the -- the appropriateness of the23

terminations for Ms. Jacques --24

Q But --25
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A -- and the others. 1

Q But your comparisons with Ms. Dandy and Mr. Bockarie, you2

have to withdrawal them, don’t you, because you don’t have all3

of the facts, right?4

MR. SANTIAGO:  Objection, Your Honor.5

Q And as an -- and as a --6

THE COURT:  I’ll permit it.7

Q And as an expert --8

THE COURT:  Wait.  Hold on.9

MS. ALITO:  I’m sorry, Judge.10

THE COURT:  I heard the question; she has to answer11

it.12

Can you repeat it?13

A It’s not dependent upon my opinion.  My opinion has to do14

with the disciplines that are -- individually were given out, I15

was looking at.  We spent most of yesterday going through each16

one and where I thought they were severe or inappropriate. 17

That’s stronger to me, that’s where my opinion rests.18

This, yes, I realize I don’t have the information and19

I freely state that.  But that was what the -- the information20

I had and I read stated that these staff were relaying to other21

staff that they were -- they were making mistakes, yet didn’t22

come across that they were disciplined.  And corroboration with23

a manager, who was Ms. Southgate, I felt that was strong.  So,24

yes, I don’t have that, I don’t have the information, and it’s25
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not as strong to me as my previous contention.1

Q And my question to you, Ms. Martin -- and I think you can2

answer this yes or no -- is that now realizing that there were3

disciplines contemporaneously that you weren’t aware of, do you4

now change your opinion with respect to the fairness or5

unfairness of the terminations in comparison to other6

employees?7

MR. SANTIAGO:  Objection to the -- to the8

mischaracterization that it was contemporaneous.  Mr. Bockarie,9

Your Honor -- and it’s -- it’s R-132 in the underlying ULP --10

was terminated in May of 2011.  And the first discipline that11

he received was 12/1/2010, and that was a verbal warning for12

incorrect pain assessment.13

THE COURT:  Okay.  14

MR. SANTIAGO:  And that was --15

THE COURT:  Counsel, we can argue about this later. 16

I don’t need for you to be reciting facts from the record in17

the middle of cross-examination.18

I don’t think the question itself was improper.  Not19

realizing that there were contemporaneous disciplines of which20

Ms. Martin may not have been aware, does that change your21

opinion, can you answer?22

THE WITNESS:  Again, I don’t have all the23

information.  So, based on what I read, it appears to me from24

the information that I had --25
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THE COURT:  Yes or no.1

THE WITNESS:  No.2

THE COURT:  No.  Thank you. 3

BY MS. ALITO:4

Q You testified yesterday about bed-hold changes, right?5

A Yes.6

Q And --7

A When I was asked, yes.8

Q And that applies to Medicaid, right?9

A Yes. 10

Q Do you know what kind of facility Somerset is?11

A No, not specifically.12

Q Well, Ms. Martin --13

A I mean it’s long-term care, I’m assuming there are14

subacute patients there.15

Q So, Ms. Martin, how can you express opinions about what16

should and shouldn’t be done at Somerset, and especially how17

the bed-hold regulations might impact Somerset if you don’t18

know what type of facility it is?19

A I was asked about a bed-hold in general, what it is, what20

it is, I wasn’t specifically stating that about Somerset.21

Q All right.  So, you --22

A I was asked in general about the bed-hold changes, that23

was the question that I was asked.24

Q So, if I told you that Somerset was not a Medicaid25
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facility, all of your testimony yesterday about the bed-hold,1

that would be totally irrelevant, right?2

A Perhaps, yeah, I was asked a question, I answered it.  It3

had nothing to do with my report or opinion in any way.4

Q Now --5

THE COURT:  So, you’re saying you didn’t testify6

about Somerset in the context of Medicaid yesterday.  You were7

being --8

THE WITNESS:  Right, I was being asked a question.9

THE COURT:  -- asked general questions.10

THE WITNESS:  Right.11

BY MS. ALITO:12

Q And I’m asking you -- you’re testifying as an expert, if13

Somerset is not a Medicaid facility, all of that testimony is14

totally irrelevant, isn’t it?15

A Right, if they’re not Medicaid, it wouldn’t apply.  They16

wouldn’t have a bed-hold issue, that’s right.17

Q Thank you.  And -- and you were never told the fact that18

Somerset is not a Medicaid facility, right?19

A Right, it wasn’t even brought up.20

Q Okay.21

A I didn’t ask about it, it wasn’t told, right.22

Q All right.  Now in connection with your other testimony23

about long-term care, and I think you said people live there,24

they’re known to the nurses, and there’s a routine and all of25
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that, do you know what the patient mix is at Somerset?1

THE COURT:  I don’t understand the question.2

MS. ALITO:  Let me rephrase.3

THE COURT:  The only reason I say that is if I don’t4

understand it, she might or might not, but it could be5

ambiguous.6

MS. ALITO:  No, thank you, Judge.  I’ll rephrase --7

I’ll ask a different question.8

BY MS. ALITO:9

Q Now you do know that Somerset is a subacute facility,10

correct?11

A Yes.12

Q All right.  And a subacute facility provides a different13

type of care than what we may have thought of as a nursing home14

or long-term care ten years ago, 15 years ago, right? 15

A That’s correct.16

Q Because people are released from the hospital much sooner17

than they were years ago, right?18

A Yes.19

Q All right.  So, in a subacute facility, you have patients20

who require much more care than the sort of maintenance that we21

might think of in the old time long-term care, right?22

A That’s correct.23

Q And so the mix of patients in a subacute facility between24

what I’ll call long-term care and subacute patients, that would25
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make a difference with respect to how the facility is run,1

right?2

A It can, yeah.3

Q Yeah.4

THE COURT:  So, you have a distinction in your5

question that Ms. Martin recognizes, the mix between subacute6

care patients and what’s the other type?7

THE WITNESS:  Long-term care.8

THE COURT:  Subacute care patients and long-term care9

patients could affect what?10

MS. ALITO:  Could affect the way in which the11

facility is run.12

BY MS. ALITO:13

Q Correct?14

A It can as far as staffing goes, yes.15

Q Right.  Because the subacute patients require more16

intensive care, and perhaps more skilled care than do the long-17

term care patients, right?18

A Yes.  Generally speaking, yes.19

Q All right.  And if I told you that the population at20

Somerset is primarily subacute --21

MR. SANTIAGO:  Objection to the “primarily.”  Does22

that mean it’s 51 percent?  Does that mean it’s 90 percent? 23

Because from my -- from my understanding that Somerset Valley24

is partially subacute, but it also has a larger long-term care25
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portion of it.1

THE COURT:  Can you be more specific?2

MS. ALITO:  I can.3

THE COURT:  Okay.  Rephrase.4

BY MS. ALITO:5

Q Current population at Somerset is 54.  Of that, seven are6

long-term care --7

THE COURT:  Just a second.  Is a total of 54?8

MS. ALITO:  Total 54, seven long-term care, and the9

remainder 47 are subacute.  That’s --10

THE COURT:  And are you representing to her that this11

is essentially mirroring the situation when these events12

occurred?13

MS. ALITO:  I am.14

THE COURT:  Got that?15

THE WITNESS:  Yes.16

THE COURT:  Okay.  Go ahead.17

MR. SANTIAGO:  Your Honor, could we get a basis for18

her statement that at the time that these individuals, the LPNs19

worked at Somerset, that 47 percent of them were subacute, and20

seven were long-term care?21

THE COURT:  We just did.22

MR. LIKENS:  It was a number, not a percent.23

MR. SANTIAGO:  Well, I’m --24

MR. LIKENS:  I’m just making sure you’re talking25
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about apples and apples.1

MR. SANTIAGO:  I -- I want -- I want to know -- I2

want to know what’s the basis in fact.3

THE COURT:  Counsel, the rule is that on cross-4

examination, counsel has free rein if they have a good faith5

basis, and it is not to be explored in this manner.6

MR. SANTIAGO:  I -- I’m -- Your Honor, if I can --7

MS. ALITO:  I -- Your Honor --8

THE COURT:  You can ask for a sidebar if you believe9

there isn’t a good faith basis?10

MS. ALITO:  I --11

MR. SANTIAGO:  Can I have a sidebar?  I don’t believe12

there --13

MS. ALITO:  I --14

MR. SANTIAGO:  -- is a good faith basis.15

MS. ALITO:  I -- I believe I can -- I believe I can16

resolve this because I want to make certain that I’m correct,17

and that any representation I make in cross-examination is18

correct.  And so my colleague is going to do a verification the19

numbers that I gave are the current numbers, and we’re going20

to --21

MR. SANTIAGO:  It’s not the current numbers.  We’re22

concerned about in time, that’s the -- that was the -- what my23

objection is.  You’re making a representation that that was the24

numbers back when these individuals were employed.25
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THE COURT:  You’ve said that three times.1

MR. SANTIAGO:  Okay.2

THE COURT:  We’re burdening the record.  I’m on top3

of this, Counsel.4

MS. ALITO:  And -- and --5

THE COURT:  We’ll find out.6

MS. ALITO:  And, Your Honor, I’m withdrawing that7

question, and I’m having my colleagues obtain the information,8

and I will or will not ask the question later, depending upon9

what the --10

THE COURT:  Okay.11

MS. ALITO:  -- what the response is.12

THE COURT:  That’s fine.  You may proceed.13

BY MS. ALITO:14

Q Now you testified yesterday that you’re not aware of any15

other long-term care facilities in New Jersey that use an RN16

only model, is that right?17

A That I’m not aware, that’s right.18

Q All right.  And you are not familiar with every long-term19

care facility in New Jersey, are you?20

A That’s right.21

Q Let’s go to Ms. Jacques.  And you would agree with me,22

would you not, that all of the actions for which Ms. Jacques23

was disciplined were violations of the standard of care?24

A I’d --25
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THE COURT:  Are you talking about not including1

lateness and absenteeism.2

MS. ALITO:  That’s correct.3

A I stated yesterday about the incident report, that she4

didn’t fail to complete it.  That’s not a -- really a standard5

of care issue, it’s more of a procedural issue in the facility. 6

So, you know, that wouldn’t really fall under that, the7

documentation issues, you know, are standard of care, so I8

would agree with that.9

Q All right.  So, you would take that one out, and you would10

agree with me that the rest of them are a violation of the11

standard of care.12

A Yes.13

Q All right.  And the basis of your opinion that it was14

inappropriate to terminate Ms. Jacques was that there were not15

enough violations by her leading up to the termination.16

A That was one of the reasons, yes.17

Q What are the other reasons?18

A Well, I felt that there were mitigating circumstances with19

the aspirin transcription, as I stated.  I believe that -- it20

was the 24-hour check failed, as well.  There was -- she21

explained --22

THE COURT:  Just -- the aspirin.23

THE WITNESS:  Yeah, the aspirin transcription, is24

that right?25
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THE COURT:  Aspirin transcription problem.1

A She explained that she had a very busy night, she had --2

or day, she had five admissions, the fax machine wasn’t3

working.  She admitted that it was wrong -- it is wrong, no4

one’s saying that it’s right, but there are mitigating5

circumstances and I think a lesser disciplinary action might6

have been appropriate.  And eventually -- I’m not saying that7

eventually maybe these -- this staff would have had a -- would8

have been terminated at some point, but at that point in time,9

I believe that that was inappropriate.  It didn’t match the10

violation.11

Q All right.  Those are your two reasons.12

A Yes.13

Q There were not enough violations, and there were14

mitigating circumstances with respect to the aspirin.15

A Right.  And prior to -- again -- you had mentioned it, but16

prior to 9/28, throughout that year, most of it I haven’t --17

there’s no other write-up on her, and she does have a very good18

evaluation, as I understand.  Her valuation was pretty good. 19

So, there was really no evidence to me that she deserved to be20

terminated.21

Q All right.  So, we’ve got three reasons:  22

Not enough -- not enough mistakes;23

Mitigating circumstances about the aspirin;24

And no disciplines before September 28th, is that it?25



Martin - Cross 20

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

A Correct.1

Q Okay.  All right.  Let’s start with the performance2

review, which is marked as Defendant’s Exhibit 23.  And I take3

it that you reviewed this in connection with your report?4

A I believe so, yes.5

Q All right.  6

THE COURT:  Okay.  What’s the exhibit number?7

MS. ALITO:  It’s D-23.8

BY MS. ALITO:9

Q And I’m going to ask you to look at the second page,10

please.11

A Okay.12

Q And under “Weaknesses and Areas that Need Immediate13

Improvement.”14

A Do you want me to read that?15

Q Sure.16

A Okay.  “Need to pay closer attention to completing17

admission assessment.  Usually late for work, need to improve.”18

Q And the date of this review on the first page is March 25,19

2009, right?20

A Yes.21

Q Okay.  So, yesterday when you said that the employees22

weren’t warned about lateness before getting the disciplines,23

that was a mistake, wasn’t it?24

MR. SANTIAGO:  Objection, Your Honor.  That’s a25
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mischaracterization of what this document is.  It’s not a1

warning, it’s an appraisal.2

THE WITNESS:  It’s making a general statement. 3

“Usually late for work,” I don’t know what that means, “need to4

improve.”  It’s not a plan of correction.  So --5

BY MS. ALITO:6

Q Well, Ms. Martin, it’s a message to the employee, “Usually7

late for work.”  Those are pretty easy words to understand,8

right?9

A Right.10

Q She’s usually late to work.  And “Need to improve.” 11

That’s pretty specific, right?12

A No, need to improve.  That’s not specific.13

Q It’s not.14

A How is this many steps that you can have to improve?15

Q Coming late to work saying “you need to improve the fact16

that you’re coming late to work almost every day,” that’s not17

specific enough?18

A Well, you’re asking me if that’s a specific statement. 19

It’s clear to me and you, but it’s not a specific -- it’s not20

as specific for her perhaps.21

Q What --22

A Maybe there needs to be steps of improvement that she23

needs to do, or maybe, you know, looking at what her -- the24

issues are, why she’s late.25
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Q Ms. Martin, it’s a pretty simple thing.  Employees have1

specific shifts, right?2

A Yes.3

Q And it’s important in a subacute care center for employees4

to show up for their shifts on time, right?5

A Right.6

Q And failure to show up on time means that you don’t have7

time to talk to the prior shift or the prior shift has to stay8

overtime, right? 9

A That’s correct.10

Q So, that could affect patient care, right?11

A Yes.12

Q So, you agree with me that it is important, and that it13

may impact patient care for employees to show up for work on14

time, right?15

A Right.16

Q Okay.  Now let me make sure I understand your testimony. 17

Your testimony is that the statement, “Usually late for work,18

need to improve” somehow didn’t send Jillian Jacques the19

message that she needed to do what we all understand we need to20

do, which is to show up at our place of work on time?21

A Yes, for the rest of the year, all the way up to the time22

she’s written up in September of ‘10, she’s not given a warning23

about lateness, that’s not a plan.  I mean that’s just letting24

her -- as I stated in my report, what -- you know, she’s25
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allowed to go from this date all the way up to September 5 of1

2010, and then gets a write-up for 109 times, or whatever it2

was for -- I mean that’s -- where was the -- where was the3

warning earlier?  Where was her plan of correction?4

Q What -- what -- do you need a plan of correction to come5

to work on time, Ms. Martin?6

A Oh, is a manager going to wait a year before they deal7

with that?8

Q No, that wasn’t my question.  You tell an employee you9

need to show up for work at the start of your shift.  What kind10

of plan do you need to give that employee for the employee to11

show up for work on time?12

A I’m answering that.  When I give an evaluation, and I note13

that there’s a lateness problem, I would be looking at that --14

within a month, I’d be looking at it a month, two months, three15

months and saying, “You’ve had ten days late, this needs to be16

correct.”  Giving a verbal warning, whatever you have to do, a17

letter, a memo, but that, to my knowledge, was not done.18

Q So --19

A This is the last time -- the first time that she sees20

this.21

Q So --22

A Tailgated on the bottom of an evaluation.23

Q So, Ms. Martin, I want to wrap up on your saying “plan of24

correction.”  By plan of correction, you mean series of25
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warnings, right?1

A A plan that -- yes, that you’re going to speak with the2

employee and target that, and say that this is a problem, we3

need to look at it before it gets to be 109.  It needs to be4

looked at sooner.5

Q So --6

A Don’t wait a year until you look at it again.7

Q So, your testimony is that the management at Somerset that8

got terminated was lax during those months because they didn’t9

discipline Ms. Jacques sooner for the fact that she showed up10

for work every day, is that it?11

A Management has responsibility to monitor all the staff. 12

They can’t wait.  That’s what I was talking about earlier with13

the cultural issue.  If you’re allowed to be late for a year,14

or for an extended period of time, over a year perhaps, coming15

in late, well, that becomes your hours of work.  You’re allowed16

to be late.  And that could be because there was turnover in17

management that maybe the last person who wrote this, the18

person coming in later didn’t know that that was a problem, or19

looking at that, they’re looking at something else and I20

mentioned that yesterday --21

Q So, it -- so, it --22

A -- about continuity.23

Q So, it was a good thing for us to terminate that24

management that wasn’t disciplining Ms. Jacques in January, and25
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February, and March for coming in late, right?1

A I’m not going to say that based on that, “good to2

terminate management.”  I wasn’t there to know what else was3

going on.  I’m not going to say it’s good to terminate a4

manager because they didn’t write up somebody a year earlier5

for a lateness.6

Q Okay.  So --7

A It’s not -- I don’t know the information, just as I don’t8

know it for the other point that you made.9

Q Okay.  So, you don’t know that information, so you don’t10

know whether it was the right thing for Somerset to terminate11

or move out the management that it did, right?12

A Specifically I don’t really have that information.  I know13

that it wasn’t good, and I said it in my report, that they had14

sloppy practices with the staff allowing them to be that late15

for so long.  I’m not disagreeing with that.16

Q Okay.17

A If that’s an issue that comes to mind in September of18

2010, to write up for a whole, you know, eight months prior,19

that’s my -- that’s the issue I commented on in my report, and20

yet I haven’t been asked about time and attendance at all until21

now.  But you’re asking me, and I’m going to tell you that22

answer.23

Q No, no, you testified about time and attendance yesterday,24

remember, Ms. Martin?25
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A Not specifically.1

Q And you -- and you testified yesterday that the employees2

weren’t on notice that they needed to come to work on time,3

right?4

A Right, in the context of the cultural issues I was5

speaking of, yes.6

Q And this is --7

A They were not on notice.  And, no, that is something that8

needs to be looked at if that’s an issue in the building,9

certainly, it’s like usually one of the first things that you10

have to tackle when you go in a building, it’s seeing who’s11

coming in late, and what’s going on with overtime, and dealing12

with that because that can be a real problem, and that was not13

looked at.14

Q Okay.  And this --15

A And it was mentioned here on an eval.16

Q Okay.  And employees are expected to take seriously what17

they’re told in their performance evaluations, right?18

A Yes.19

Q Do you have P-27 in front of you?20

A I have to search.  Hold on a moment.  Would you tell me21

what it is?22

Q It’s an employee warning record for Ms. Jacques.23

A Oh.24

THE COURT:  What’s the number?25
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MS. ALITO:  27.1

THE COURT:  P-27?2

MS. ALITO:  Yes.3

THE COURT:  Or D?4

MS. ALITO:  P as in petitioner.5

THE COURT:  Right.  Right.6

(Pause)7

THE WITNESS:  They’re all mixed up.  I have to -- so8

I didn’t have this particular one.9

(Pause)10

BY MS. ALITO:11

Q Ms. Martin, I have another copy --12

A It’s not marked.  I don’t know if this is it or not.  It13

says -- are you looking for an employee warning record?14

Q For Jillian Jacques --15

A It says P-28 at the bottom.16

Q Why don’t I hand you, if I may --17

THE COURT:  There were a series of them, and there is18

a P-27.19

THE WITNESS:  Yeah, I don’t -- they’re all mixed up20

up here.21

MS. ALITO:  In the interest of time.22

THE COURT:  That’s all right.23

BY MS. ALITO:24

Q Okay.  So, you have that now?25
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A Yes.1

Q And that’s an employee warning record for Jillian Jacques,2

and that’s the one you testified about yesterday, right, in3

September?4

A Yes.5

Q Okay.  September 13th.  And could you read what it says in6

the middle of the page?7

THE COURT:  This is employee’s remarks?8

MS. ALITO:  I think it’s written in the wrong --9

A Do you want me to read the company remarks?10

Q No, read under employee’s remarks.11

A Okay.  “This is an issue that was addressed earlier in the12

year by previous DON even” -- I don’t know what that says.13

Q “Even though nothing was in writing.”14

A Could be.  Yeah, I see “was in writing,” so, yeah, it15

could -- “though nothing was in writing.”  Yes, could be that.16

Q Okay.  So, I want you to assume that what’s written on17

this employee warning record is correct, and we’ve got the18

following pattern of events that, in the performance review in19

March of 2009, she said --20

MR. SANTIAGO:  Your -- Your Honor, if I read this21

correctly, if we can go to sidebar, because I think that says,22

“Even thinking not” -- if we can go to sidebar?23

THE COURT:  Sure.24

(Sidebar conference commences at 9:47 A.M./Concludes 9:53 A.M.,25
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transcribed under separate cover)1

THE COURT:  So, at that lengthy sidebar, Ms. Martin,2

let me just say that the words that are legible on this, I3

think that we can all agree on, is the handwritten -- says,4

“This is an issue that was addressed earlier in the year by the5

previous DON.”6

We can’t quite be sure what the next two words are. 7

We think the last words are “nothing was in writing.”8

Okay.  I would just ask you to assume that much.  And9

that this is written by Ms. Jacques, according to her10

administrative testimony.11

THE WITNESS:  Okay.  Was there a second page at all12

that might have -- she might have written on or no?  Because it13

almost looks like she was finishing a sentence.14

MS. ALITO:  This is -- this is what we have.  This is15

what we have, Ms. Martin.16

THE WITNESS:  That’s it, okay.17

MS. ALITO:  This is what we have, Ms. Martin.18

THE COURT:  Okay.  You can go ahead, Counsel.19

MS. ALITO:  Let’s move on.20

BY MS. ALITO:21

Q So, what we have here so far is a note in a performance22

appraisal.  And then we have the warning, which notes that the23

issue of Ms. Jacques coming to work on time was discussed in24

the past, right?25
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A Yes.1

Q And then you’re aware that after the warning, Doreen Illis2

had discussions with Ms. Jacques about coming to work on time,3

right?4

A That’s right.5

Q And she offered her a different shift, and attempted to6

make arrangements so that Ms. Jacques could come to work on7

time, right?8

A Yes, I --9

THE COURT:  Ms. Illis.  Ms. Illis, right?10

THE WITNESS:  Yes.11

MS. ALITO:  Yes.12

THE WITNESS:  That was the administrator.  13

THE COURT:  And she’s the DON.  14

THE WITNESS:  The administrator.15

THE COURT:  Okay.16

THE WITNESS:  At the time.  17

A Yes, they -- she tried to remedy it by asking her if she18

would like another shift.19

Q Right.  And Ms. Jacques’ lateness did improve, right?20

A I believe that, yes, Ms. Illis gave her a compliment at21

one point, that she -- did get improvement.22

Q Ms. Illis wrote her a personal note sent to her home,23

right?24

A I believe that’s true.25
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Q Right.  And Ms. Jacques said that was a lovely gesture,1

right?2

A Right.3

Q All right.  Does that history change your statement4

yesterday that the lateness issue was raised in September, out5

of the blue, with no prior warning, and in an inappropriate6

way?7

A No, they -- it’s nice that they, you know, write her a8

note.  But it was, again, you’re looking at a year of lateness9

that no one’s addressed.  Or apparently, in her case, she feels10

that she was allowed to be late because it was an arrangement. 11

And I’ve often seen those things happen, much to the detriment12

of everyone, because it’s not in writing.  It’s done in a lot13

of informal communication in these facilities and they give,14

you know, their word or their verbal okay to do things instead15

of writing it and putting it in the file.  So, that’s where it16

becomes a problem for the next person coming in, they don’t17

know what the arrangement is, and the employee is on the losing18

end because they have an arrangement, and now they don’t.19

Q And -- 20

A So, it seems to be that was what happened here.21

Q And -- and --22

A Although the facility tries to say, “Well, I’m going to23

give you another shift,” well, maybe somebody can’t work that24

shift, that’s why they work the shift that they do.25
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Q Well, at a -- at a certain point, Ms. Martin, the employer1

is entitled to expect its employees to work the shift that2

they’re assigned, right?3

A Yes, but there are extenuating circumstances.  Facilities4

can make exception to some staff in writing if they feel that5

that person is valuable.  But, yes, I mean people need to come6

to work at the assigned time, and they need to be told about it7

when they’re not.  But I think that arrangements can be made if8

possible with the facility, and not being unfair to other9

employees to accommodate if possible.10

Q But there’s no -- there’s no obligation to do that, right?11

A That’s right.12

Q Okay.  And you read Ms. Illis’s testimony in the ALJ13

proceeding, right?14

A Yes.15

Q And so you’re aware of Ms. Illis’s testimony with respect16

to the actions that she took upon arrival at Somerset with17

respect to time and attendance, right?18

A Somewhat, yes.19

Q Yeah.20

A I mean in general, yeah.21

Q So, you’re familiar with the fact that she gave22

instruction to the managers to tell the employees that they23

needed to come to work on time, and that this was something24

that wasn’t going to continue, right?25
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MR. SANTIAGO:  Objection, Your Honor; that’s a1

mischaracterization.  I want a page cite.2

MS. ALITO:  Sure.3

MR. LIKENS:  2713.4

(Pause)5

MS. ALITO:  I’m happy to read that portion of the6

administrative record to Ms. Martin because I know you’ve7

looked at a lot of things.8

BY MS. ALITO:9

Q On Page 2713, question:10

“Q Ms. Illis, previously you testified that absenteeism11

and tardiness were contributors to the staffing issue in12

the clinical areas as an issue that you identified shortly13

after your arrival.  What steps, if any, did you take to14

address these issues in August of 2010?15

“A I did an assessment of all the employees at Somerset,16

and I looked for those who were the most serious offenders17

of being late or calling out, and I issued discipline18

related to that.19

“Q All right.  Did you ever talk to your department20

heads about the issue of absenteeism and lateness?21

“A Yes.”22

THE COURT:  Just a minute.23

MS. ALITO:  Oh. 24

THE COURT:  I can’t follow quite that fast.25
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MS. ALITO:  I’m --1

THE COURT:  Issue discipline -- okay.  What else?2

BY MS. ALITO: 3

Q Question:4

“Q Did you ever talk to your department heads about the5

issue of absenteeism and lateness?6

“A Yes.7

“Q And do you recall what you told them in the month of8

August?9

“A I would communicate to them casually during either10

morning meet or just if I saw something, saw an employee11

late.  That I was surprised with how casual the work12

environment was and that the employees were somewhat13

lackadaisical about getting to work on time.  So, I asked14

to make sure that they were communicating -- they -- the15

managers were communicating to their departments the16

expectations of getting to work on time and coming to work17

as scheduled.”18

MR. SANTIAGO:  Your Honor, her question was whether19

or not Ms. Illis had communicated directly with employees. 20

From this reading, you can see that she had communicated to21

department heads and to managers.22

As to whether or not department heads and managers23

communicated that information onto employees is unknown.24

MS. ALITO:  Your Honor --25
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THE COURT:  All right, Counsel, overruled. Overruled. 1

This -- the testimony is what it is.  The witness has heard the2

exact testimony.  It does not require further interpretation in3

the form of an objection.4

BY MS. ALITO:5

Q So, my question is, Ms. Martin, didn’t Somerset do, with6

respect to the lateness issue with Ms. Jacques exactly what you7

say should be done?8

One, it’s addressed in the performance evaluation.9

Two, there’s some kind of discussion about it.10

Three, the managers are instructed to start telling11

employees, “You’ve got to come to work on time.”12

Four, there’s a warning.13

Fifth, offers to accommodate Ms. Jacques further by14

giving a different shift.15

Sixth, as a result of issuing the warning and having16

these discussions, we accomplish what the goal was, Ms. Jacques17

starts coming to work on time.18

Isn’t that exactly the kind of procedure that you19

testified should be done?20

A That’s right.  I added a few other things, but that’s21

appropriate.  I’m not going to -- everybody has their different22

ways of doing things, and that was acceptable.  And I have no23

specific issue with the warning given for time and attendance.24

Q Okay.   And that wasn’t part of the termination in any25
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event, right?1

A Right.2

Q Okay.  So, let’s move on to the things that were a part of3

the termination.  And could you look in that big pile in front4

of you and try and find P-13, please?5

A Okay.6

(Pause)7

THE COURT:  P-13?8

MS. ALITO:  Yes.9

THE WITNESS:  Can you tell me what it is?  Because10

sometimes --11

MS. ALITO:  Oh, sure.  It’s a notice of disciplinary12

action for Ms. Jacques.13

(Pause)14

THE COURT:  Is this dated 12/2/09?15

MR. SANTIAGO:  Yes.16

MS. ALITO:  Yes, it is.17

THE COURT:  Thank you, Counsel.18

(Pause)19

THE WITNESS:  D-2 on her, D-22, it’s not here.  It’s20

not up here.  It wasn’t up here.21

BY MS. ALITO:22

Q Okay.  And you reviewed this in connection with your23

report, right?24

A I believe so, yes.25
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Q And just so our record’s clear, could you read the1

beginning of specific description of issue?2

A “On 11/4/09, a resident was admitted to your care and was3

not assessed for pain which adversely affected the resident’s4

care.  This is a violation of Somerset Valley” -- “SVRNC P&P5

and doesn’t meet the standard of care.  Further violations will6

be subject to disciplinary action.”7

Q Okay.8

A And it’s signed on 12/2/09.9

Q Okay.  And this was a written -- written notice, right?10

A Yes.11

Q And on this form, the box for “I agree” is checked, right?12

A Yes.13

Q Okay.  And you also reviewed the State survey that issued14

a G level for this events --15

A Yes.16

Q -- including this, right?17

A Yes.18

Q All right.  So, according to the State surveyor, this19

violation by Ms. Jacques caused actual harm to the patient,20

right?21

A Well, the State surveyor didn’t determine the discipline.22

She determined, you know, what happened with the patient over23

several pages, and the facility then -- when they investigate24

and search out what the deviations were, and find out who the25
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root cause person was, they then decide what to do about it. 1

In this case, they gave a discipline to Jillian.2

Q Right.  But my question was according to the statements in3

the State survey report, that it was stated that Ms. Jacques4

failed to do a proper pain assessment upon admission, and as a5

consequence, there was no comprehensive care plan, right?6

A That’s what was said in the survey report, right.7

Q Okay.  So, that was the conclusion of the State surveyor8

that Ms. Jacques, by doing this, had caused actual harm to a9

patient, right?10

MR. SANTIAGO:  Objection, Your Honor.  I don’t11

believe that the survey -- that’s a mischaracterization of what12

the survey said.13

THE COURT:  Well, it doesn’t name Ms. Jacques, but it14

says that the pain assessment at admission wasn’t done, and as15

a consequence, et cetera.16

So, please be guided accordingly, Ms. Martin.17

THE WITNESS:  Yes, that’s correct.  They don’t put18

names in there obviously.  They said that the assessment was19

not completed --20

THE COURT:  The facility didn’t --21

THE WITNESS:  Yes, the facility did not complete the22

assessment, exactly.23

MS. ALITO:  Okay. 24

BY MS. ALITO:  25
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Q And so you would agree with me that this was a significant1

mistake, right?2

A Yes.3

Q And this was a violation of the standard of care, right?4

A Yes.5

Q And this was warranting discipline, right?6

A It could have been -- warranted discipline, yes.7

Q All right. 8

A Yes.9

Q And this relates back to that performance review that we10

looked at a couple of minutes ago that said that Ms. Jacques --11

a weakness was assessments upon admission, right?12

THE COURT:  Just -- you’re aware of that, right?13

A Yes, I know it says that as her -- that’s the weakness14

part.  We didn’t read the strengths, but, yes, that’s the15

weakness.16

Q Oh, yeah, there’s strengths on there, too.  But under17

weaknesses it says, “Need to pay closer attention to completing18

admission assessments,” right?19

A Yes.20

Q All right.  So, prior to this written notice of December21

2, 2009, Ms. Jacques had been told in her performance22

evaluation that she needed to pay closer attention to these23

things, right?24

A Correct.25
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Q Okay.  So, this mistake followed on being specifically1

instructed, “Hey, you’ve got to do better at this,” right?2

A Yes.3

Q Okay.  So, in view of the fact that it’s been previously4

addressed in the performance evaluation, and it’s something5

that any LPN should know how to do, right?6

A Yes.7

Q Issuing a written notice was an appropriate discipline for8

this one, wasn’t it?9

MR. SANTIAGO:  Objection, Your Honor.  In fact, this10

wasn’t just a written warning.  It was a final written warning,11

just for completeness.12

THE COURT:  Okay.  The question is in view of the13

fact that she had gotten that performance evaluation notice,14

and that every LPN know that they should do the complete15

admission assessment, and that she made this documented error,16

what’s your question?17

BY MS. ALITO:18

Q This discipline was appropriate, right?19

A Yes, I’m not arguing with that.  I’m just noticing that20

this is specific -- this write-up in 12/2 is about pain21

assessment, and in the evaluation it is kind of generic saying22

that she needs to pay closer attention to completing admission23

assessments, kind of generic.  It kind of encompasses more.  I24

don’t know specifically what her problem area was, but just25
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admission assessments is there, and there are several admission1

assessments?2

Q And --3

A This is part of it.4

Q This was part of it.5

A Pain management is part, yes.6

Q Yes, this was a pain assessment for -- at the time of7

admission, right?8

A Right.  So, you’re not saying that in addition to saying9

you have to be better at admission assessments that the10

employer has to say, “And that includes everything you do with11

respect to admission assessments,” do you?12

A No.13

Q Okay.  All right.  Now you’re aware, are you not, that in14

July or August of 2010, Ms. Jacques made another mistake that15

she didn’t receive a written discipline for.  That she left16

dialysis medications at a patient’s bedside, right?17

A No, I’m not aware of that.18

Q You’re not aware of that.19

A I don’t recall.20

Q I want you to assume that Ms. Jacques testified in this21

proceeding that she did that.22

A Okay.23

Q That’s a violation of the standard of care, right?24

A Yes.25
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Q Okay.  And it’s appropriate for us to add that to her1

history of mistakes, right?2

A Well, I mean I don’t know if it was official disciplined. 3

I don’t know about that.  I didn’t have that in my information.4

Q You weren’t told about that.5

A I didn’t have it, no, I didn’t have it.6

Q No.  But we agree violation in the standard of care,7

mistake Ms. Jacques, and you’ve testified that employers should8

be talking to employees about their mistakes before they write9

them up, right?10

A They can, yes.11

Q Okay.12

A Sure.13

Q And --14

A Because you want to -- you want to improve the situation15

is basically your goal.16

Q You want to improve the situation and you also want to17

weed out those employees who, for whatever reason, either can’t18

improve or don’t want to improve, right?19

A Yes.20

Q And we would agree that there is a certain point in time21

with every employee where further education discipline is not22

going to help, and that employee needs to be terminated, right?23

A Yes, that can happen, that’s right.24

Q Okay.  All right.  Now the next thing that I think you25
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addressed was the failure to document a patient’s status post1

admission and on the second day.  2

THE COURT:  Where are we?3

BY MS. ALITO:4

Q Do you have Defendant’s Exhibit 22 in front of you?5

A Yes, I have it.6

THE COURT:  D-22 is disciplinary notice to Ms.7

Jacques dated 9/28/10.8

MS. ALITO:  Yes9

BY MS. ALITO:10

Q And is this the one, Ms. Martin, that you say didn’t11

violate the standard of care?12

A No, the one with the incident report on 11/1.13

Q Okay.  So, this one we agree violated the standard of14

care, right?15

A Yes.16

Q Okay.  It’s important to document patients after admission17

and after they fall, right?18

A Right, I said that yesterday, too, yes.19

Q Okay.  So, we don’t have any disagreement about this,20

right?21

A Right.22

Q Okay.  Then we come to the incident reports, which is23

Defendant’s Exhibit 2.24

A Okay.25
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THE COURT:  Okay.  What exhibit?1

THE WITNESS:  D-2.2

MS. ALITO:  D-2.3

THE COURT:  Thank you.4

(Pause)5

THE COURT:  What’s the date of that?6

THE WITNESS:  11/1/10.7

BY MS. ALITO:8

Q And do you remember telling me in your deposition that9

this incident violated the generally accepted standard of care?10

A I don’t remember -- I mean I -- if you have it written in11

a deposition, if it’s there, perhaps I said that.  It’s -- it’s12

a violation somewhat of the facility policy perhaps, it’s not a13

standard of care.  It’s not prescribed, you know, by any14

clinical nursing agency or -- again, it’s a facility procedure15

that’s -- has to do with, you know, incidents.16

Q Okay.  So, it’s your professional opinion as a nurse that17

if a patient in subacute care has an incident -- has a cut,18

falls, whatever occurs, that --19

THE COURT:  Counsel, I don’t think you can say20

“whatever” because there’s a range.  And at the lower end of21

the range, there wouldn’t be an incident report.22

MS. ALITO:  You’re absolutely correct, Judge.23

THE COURT:  If a patient in subacute care sustains an24

incident --25
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MS. ALITO:  Sustains a fall, let’s do that.1

THE COURT:  Okay.  2

BY MS. ALITO: 3

Q Your testimony is that there -- the professional standard4

of nursing care does not require documentation --5

A No, I didn’t say that.6

Q -- of that fall.7

A No, it does require documentation.8

Q It does require documentation.9

A Yes.10

Q So, what you’re saying is that it’s the type of11

documentation that is required.12

A Not --13

THE COURT:  Can you rephrase?14

MS. ALITO:  Yeah, yeah.  15

THE WITNESS:  Yes, well, I --16

THE COURT:  No, she has no question.17

MS. ALITO:  Let me rephrase.18

BY MS. ALITO:19

Q Okay.  We’re agreed patient falls, documentation is20

required, right?21

A Yes.22

Q Okay.  And Somerset says patient falls, these are the23

forms you need to fill out to document the fall, right?24

A Yes.25
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Q Okay.  So, you’re making a distinction between Somerset1

saying this is the way you document, right?  Am I understanding2

you correctly?3

A I have to elaborate because this is a -- you need to know4

that the incident that occurred -- she -- she was written up5

for not completing the incident report.  She wasn’t written up6

for not documenting in the notes about the fall, which is your7

question.  Isn’t it standard of care to document post fall? 8

Yes.  9

My understanding is that she was disciplined for not10

completing the incident report.  She started it, she wasn’t11

able to complete it.  So, that’s -- it’s different than12

documenting in the notes that the patient fell and whatever13

happened to the patient you write in the notes.  That’s not14

what this was about.15

Q Yeah, and the incident report provides more detail, right?16

A Yes.17

Q The incident report is designed to give a full account of18

what occurred, right?19

A Yes.20

Q And that full account may be useful for a variety of21

reasons, including understanding -- to borrow a term from you -22

- the root cause of the patient in Somerset’s care falling,23

right?24

A No.25
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Q No?1

A The incident report does not go into root cause.  The2

investigation that they internally, which is their own3

procedure does that.  The incident page report on the front4

just states the facts of what happened, and that notification5

was made.  It doesn’t investigate or look at root cause at all.6

Q And you’re saying that an accident report in the form that7

we see on 2511, that’s not required by the standard of care.8

THE COURT:  No, she did say some kind of incident9

report is required by the standard of care --10

MS. ALITO:  I --11

THE COURT:  -- to document what happened.12

THE WITNESS:  Well, I didn’t say it was a standard of13

care actually.  It’s a standard in the facility that -- the14

standard of care to document regarding the patient’s status15

post fall --16

MS. ALITO:  Right.17

THE WITNESS:  -- it’s not standard of care just to18

have to fill out an incident report.  That’s a -- that’s a unit19

or facility procedure of who does it, you know, when it’s done,20

what kind of form you’re using, usually by the insurance21

companies give them this kind of form.  So, it’s not a standard22

of care to fill out an incident report, that’s a facility23

policy.  Okay? 24

MS. ALITO:  Okay.25
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THE WITNESS:  There’s a distinction.  It’s minor, but1

there is one.  I don’t know if that makes sense, Judge.2

MS. ALITO:  Okay.3

BY MS. ALITO:4

Q Let’s turn to Page 2513.5

A Okay.  Okay, got it.6

Q And this is Ms. Jacques’s statement, right?7

A Yes.8

Q Okay.  Could you read that into the record?9

A Okay, I’ll try.10

Q If you can.11

A It’s “Called to Room 21.  Noted resident on the floor. 12

When asked what happened, patient sitting on” -- something --13

I’ll get back to that -- “status.  He was trying to” -- oh,14

“states he was trying to get into” -- let’s see -- “get into” -15

- “on” -- “on observation” -- I’ll get back to that in a minute16

-- “get into.”  I don’t know what that means.  “On observation,17

patient’s” something “on the floor.  Stated I was trying to get18

into” --19

Q And --20

A So, it wasn’t completed.21

Q This is --22

A This is the investigation, the statement.23

Q This is --24

A Part of the investigation.25
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Q Yeah, this is the statement by Ms. Jacques, right?1

A The statement that goes with the incident report.2

Q Okay.3

A Yes, as a follow-up.4

Q Okay.5

A It’s not the nurse’s note.6

Q Right.7

A Right.8

Q There’s a nurse’s note, there’s an incident report, and9

part of the incident report is the statement of the nurse, and10

this is Ms. Jacques’ statement.11

A Yes.12

Q Okay.13

A It’s part of the investigation that goes with the incident14

report, yes.15

Q Okay.16

THE COURT:  Just a minute.  I need to stop you17

because you seem to have made a distinction, Ms. Martin,18

because the incident report that the facility requires.  And19

then any subsequent investigation to find out why it happened.20

THE WITNESS:  Yes. 21

THE COURT:  The incident report, you said, is to22

document what happened, and it would be a subsequent23

investigation by the facility to try to get at root cause or24

corrective action.25
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THE WITNESS:  Yes, they get -- they --1

THE COURT:  So, you used the word “investigation” to2

refer to something other than an incident report.3

THE WITNESS:  Yes.4

THE COURT:  Okay.  Now this page that we’re looking5

at right now is part of the incident report, is that right?6

THE WITNESS:  It’s part of the investigation. 7

Because these are -- this is a form that’s made up by the8

facility as to how they want to go about it, they’re different9

in each facility.  Everybody has a different way of10

investigating.  So, the incident report is a one-page front,11

yes, that’s it.  Usually it’s like a -- got a yellow copy12

behind it that NCR type of paper where it goes to the second13

page.  And that paper goes somewhere else, perhaps in another14

file.  But this -- it’s up to the individual facility as to15

what else they’re going to have behind that.  I’ve seen a16

variety of forms.17

However, my distinction was more that there is a18

nurse’s note in the chart, which we don’t see here, that she19

would be expected to document on the patient post fall.  So,20

it’s somewhat duplicative, but there is where the official way21

to write of -- you know, that’s the standard of care --22

MS. ALITO:  And --23

THE WITNESS:  -- to write in the chart -- I’m sorry -24

- that, you know, what the status of the patient was, how they25
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were found, and then you, of course, write your statement again1

on your -- attached to this paper -- to the incident report on2

this form.3

BY MS. ALITO:4

Q And this individual statement is part of the required5

incident report at Somerset Valley, right?6

A In that -- I gather in their -- yes, that’s their7

procedures, to have statements that -- of people that may have8

come upon the incident, had any firsthand knowledge of it, or9

not, depending.  Usually they get some of the staff that have10

had contact with that patient during that shift that would11

write a statement.12

Q All right.  And this -- Page 2513, statement by Ms.13

Jacques, that’s incomprehensible, right?14

A It’s not complete.15

Q Right.  And it doesn’t give us much information at all,16

except that the patient was on the floor, and he was trying to17

get into something, right?18

A Right.19

Q And she left off midsentence, right?20

A Right.21

Q And it would have taken, what, two minutes to complete the22

sentence?23

A I don’t know what happened -- I don’t know how long her24

note might have been.  I don’t know what he -- he was trying to25
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get into.  She might have had to write a long note.  I have no1

idea --2

Q You have no idea.3

A -- how many sentences it might take.4

Q But we can agree, can we not, that this statement on Page5

2513 was not adequate, right?6

A I don’t argue with that, that she had an incomplete7

incident report.8

Q So --9

A That’s stated and agreed upon.10

THE COURT:  Let’s not waste on this, but your answer11

is not responsive to the question.  The statement here in12

handwriting is the only thing you’re being asked about right13

now, is that right?14

MS. ALITO:  That’s correct.15

THE COURT:  Okay.16

THE WITNESS:  Right.17

THE COURT:  Is this statement -- ask the question18

again.19

BY MS. ALITO:20

Q This statement is not adequate, right?21

A That’s right.22

Q All right.  And is it, in your expert opinion as a nurse,23

an appropriate conduct by a nurse to submit a statement in this24

form?25
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A You should have the information complete.  That’s your1

desired goal is to finish your work, that’s right.2

Q So, the answer is no, that’s not appropriate, right?3

A No, that’s not appropriate.4

Q Okay.  Now the next item for which Ms. Jacques was5

disciplined was the enteric aspirin.  And what’s your6

understanding of what occurred there?7

A She did not -- she failed to transcribe the order8

properly.  She did not write “enteric” when the order was --9

said “enteric aspirin,” she wrote A-S-A and did not write that.10

Q Okay.  So, she wrote the order incorrectly on the11

physician’s order statement, right?12

A Correct. 13

Q And then --14

A On the MAR, I should say, yes.15

Q No, it -- well, that’s what I want to clarify.  She didn’t16

write it at all on the -- on the MAR, right?17

A Yeah, she wrote it on the -- I think it was the order she18

-- she did not take the order down correctly.19

Q She wrote the order down incorrectly on the physician’s20

order statement, correct?21

A Correct.22

Q All right.  And then Number 2 states she didn’t write it23

down on the MAR at all, right?24

THE COURT:  No aspirin on the MAR?25
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MS. ALITO:  Yeah, that’s right.1

THE COURT:  Is that what you’re asking?2

MS. ALITO:  Yeah.3

A Yes, I believe that that’s right, as I recall.4

Q Okay.  So, that’s two mistakes, right?5

A Correct.6

Q Okay.  And you talked about the 24-hour chart check,7

right?8

A Yes.9

Q That’s a fail-safe, I think is the word you used, correct?10

A Right.11

Q And that doesn’t excuse other people’s mistakes, right?12

A That’s right.13

Q It’s a procedure that’s put into place to try and catch14

mistakes.15

A Yes.16

Q Okay.  And the 24-hour chart check looks at the MAR,17

right?18

A Yes.19

Q And then it checks what’s written on the MAR against to20

see whether it was correctly transcribed from the physician’s21

order statement, right?22

A Yes.23

Q So, if Ms. Jacques, as we know, failed to write this on24

the MAR at all, it would have been particularly difficult after25
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the fact for it to even be caught in the 24-hour chart check,1

right?2

A As I understand it, if it’s written in the order at all,3

even if it’s wrong, that would have been picked up that it4

wasn’t there if it was absent.  So -- I mean I would think that5

the 24-hour check would show some kind of a deviation, and6

would warrant further investigation.7

THE COURT:  Can the 24-hour check get back to the8

doctor’s order document?9

THE WITNESS:  Yes, that’s what they’re checking it10

against.11

THE COURT:  Wait a minute.  This testimony is now12

becoming unclear.  Let’s take a break.13

I’ll see counsel at the side, just on this one point. 14

It’s time for a recess anyway.15

(Sidebar conference commences at 10:30 A.M./Concludes16

10:35 A.M., transcribed under separate cover)17

(Recess 10:35 A.M./Reconvene 10:45 A.M.)18

THE COURT:  Let’s resume.19

MS. ALITO:  I’m going to -- I’m going to hand the20

witness, and would move into evidence, Defendant’s Exhibit 28,21

which is a notice of disciplinary action dated --22

THE COURT:  Any objection?23

MS. ALITO:  -- dated 2/9/11.24

THE COURT:  Any objection?25
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THE WITNESS:  Thank you.1

(Pause)2

THE COURT:  I’m looking for the date on it, yes.3

MS. ALITO:  The date under description is 2/9/11, it4

appears to be.5

THE WITNESS:  Okay. 6

MS. ALITO:  Okay.7

THE COURT:  Any objection to having this in evidence?8

MR. SANTIAGO:  No objection, Your Honor.9

THE COURT:  Thank you, Counsel.  D-28 in evidence.10

BY MS. ALITO:11

Q Ms. Martin, did you review this notice of disciplinary12

action in connection with the preparation of your report?13

A Yes.14

Q All right.  And could you read specific description of15

issue?16

A Okay.  “On 2/7/11, you failed to transcribe a med order17

accurately.  You transcribed A-S-A on the P-O-S when it should18

have been enteric coated A-S-A as ordered by the M-D.  You also19

failed to the medication to the MAR,” that’s what it says. 20

It’s missing a word.21

“Additionally on 2/3/11, you were the primary nurse22

and failed to complete the required documentation for your23

shift.  Specifically” -- and I think she writes an initial24

down, “J.G. was not documented on.  Additionally on the same25
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resident, there was no part” --1

Q Does that say “post fall?”2

A Right, okay.  -- “post fall note as required.  By signing3

this, you are agreeing with the above and are signing4

voluntarily.”5

Q Okay.  So, we’ve got failure to transcribe the med order6

accurately.  Failure to put the med order on the MAR.  Failure7

to complete documentation for this shift.  And failure to8

document 18W post fall.  So, we’ve got four things in here,9

right?10

MR. SANTIAGO:  Objection.  I believe the11

documentation refers to 18W.  She said specifically.12

THE COURT:  Just a minute.  I’m lagging behind here. 13

Quote, “Failed to complete the required documentation for your14

shift, specifically” -- can you read me the rest of that?15

MS. ALITO:  “Specifically 18W J.G. was not documented16

on.  Additionally” --17

THE COURT:  Just a second.18

MS. ALITO:  Oh.19

THE COURT:  Um-hum.20

MS. ALITO:  “Additionally on the same resident, there21

was no post fall note as required.”  And it goes on to say, “By22

signing this, you’re agreeing” --23

THE COURT:  Okay.  Now I’ll hear your question and24

any objection.  What’s the question?25
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MS. ALITO:  I don’t think there was a question1

pending.  Mr. Santiago just -- oh -- oh --2

MR. SANTIAGO:  Your -- your --3

MS. ALITO:  Yeah -- no, there was a question pending.4

BY MS. ALITO:5

Q So, we have four separate mistakes here, correct?6

A Yes, it’s listed as that, yes.  It’s not really numbered7

but, yeah, the “failed to complete the required documentation8

for your shift, specifically G.J. was not documented on” --9

it’s not that specific, so I really don’t know what that means10

or if it’s attached to the post fall documentation.  I just11

thought it was the same.12

Q Okay.  It does say “additionally,” but it’s either two --13

it’s either three or four mistakes.14

A Okay.15

Q All right.  So, to clarify the mistakes with respect to16

the aspirin, I think if we turn to Page 5165, and -- do you17

have that, Ms. Martin?18

A Yes.19

Q Okay.  That’s a consultant pharmacist progress note,20

right?21

A Right.22

Q And this is the pharmacist saying, “Aspirin documented on23

transfer orders and P-O-S.  However, unable to locate on MAR24

that was faxed.  Please review, clarify, and correct25
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accordingly.”  Right?1

A Right.2

Q So, this signifies that it wasn’t that Ms. Jacques failed3

to put it on the MAR, right?4

A That’s what it sounds like, yes.5

Q Okay.6

A But when I saw it written up for transcribing --7

Q Okay.  And then if --8

A -- that’s what I interpreted it as.9

Q Okay.10

A Had I had -- I didn’t really have this information, that’s11

a little bit different, yes.12

Q Okay.  And then we turn to the next page, which is another13

consultant pharmacist’s progress note, which says, “Enteric14

coated aspirin documented on transfer orders.  However, appears15

as aspirin on P-O-S that was faxed.  Was the order changed upon16

admission?  Please clarify.  Thank you.”  Okay?17

A Correct, right.18

Q So, here the pharmacist caught the mistake --19

A Right.20

Q -- that Ms. Jacques had made with respect to enteric21

coated aspirin versus aspirin, right?22

A Correct.23

Q And --24

A It was like a discrepancy which is supposed to be caught. 25
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That’s --1

Q Right.2

A -- exactly right.3

Q And that system worked, right?4

A Right.5

Q The pharmacist caught it, right? 6

A Right. 7

Q But that doesn’t mean that Ms. Jacques didn’t make a8

mistake, right?9

A That’s right.10

Q She made two mistakes.  She wrote it down as regular11

aspirin and she didn’t write it on the MAR, right?12

A That’s right.13

Q And we’re lucky that the consultant pharmacist caught it,14

right?15

A Yes.16

Q Her failure to do those two things violates the standard17

of care, does it not?18

A Yes.19

Q Okay.  And her failure to document a patient post fall20

violates the standard of care, right?21

A Yes.22

Q All right.  So, here we’ve got three or four additional23

violations of the standard of care by Ms. Jacques, correct?24

A Correct.25
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Q Now when you testified yesterday that you didn’t have any1

previous write-ups for Jacques that was a mistake, right?2

A What do you -- what do you mean a mistake?  I’m not sure3

what you mean.  I have the write-ups that are listed on my4

sheet.5

Q Right.6

A 12/12/2009, the late and the time and attendance ones, the7

9/28, 11/1, and 2/10.8

Q Okay.  So --9

A So, if there’s others, I don’t have those.10

Q So, we agree, do we not, that Ms. Jacques violated the11

standard of care with respect to improper pain assessment12

reflected in P-13?13

Ms. Jacques has admitted that she left dialysis14

medications at a patient’s bedside in July or August, that15

violates the standard of care, that’s number two.16

We have failure to document a patient’s status post17

admission and on the second day, that’s mistakes number three18

and four, right?19

A Right.20

Q And then we have the failure to complete incident reports,21

you say that’s just a violation of policy and not a violation22

of the standard of care, right?23

A Correct.24

Q Even though we agree that the nurse’s note didn’t meet the25
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required -- was inappropriate.1

A Right.2

Q Okay.  And then we’ve got number five, the transcription3

of enteric coated aspirin as aspirin.4

The failure -- number six, the failure to write the5

aspirin on the MAR.6

The failure to document patient 18W -- and even if we7

considered that as one, we’re up to seven violations of the8

standard of care.9

And then we’ve got the additional violation of10

Somerset requirements for the incident report, including the11

substandard nursing note.12

Is it your opinion that seven violations of the13

standard of care, plus substandard nursing note and violation14

of Somerset requirements is insufficient for a termination? 15

And I think you can answer that yes or no?16

A Insufficient, yes.  Insufficient.17

Q It’s sufficient?18

A Insufficient.19

Q Insufficient, okay.  And what do you base that conclusion20

on?  Let me modify that question.  Do you rely on any learned21

treatises in expressing that opinion?22

A No.23

Q Do you rely on any established standards of nursing24

practice in reaching that conclusion?25
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A Yes.1

Q Okay.2

A Somewhat, yes.3

Q Can you tell me where I could find those standard of4

nursing practice that you rely on?5

A Well, when you speak of nursing practices, things that we6

cited, as far as deviations and standard of care that come to7

mind that --8

THE COURT:  I can’t quite hear you.9

A The deviations and standard of care that have been10

reiterated previous.11

Q You --12

A So, those that we agreed upon.  So, in that way, that’s13

how I answered the question.14

Q So, Ms. Martin, I apologize, I am a little bit hard of15

hearing.16

A I’m sorry.  I’m just -- yeah --17

Q Did you say -- no, no.  And I just want the record to be18

clear.  Did you agree with me that seven violations is19

sufficient for termination?20

A Seven violations, depending on the levels and whatever,21

what they would be is -- could be -- could be deemed as22

sufficient for termination.23

Q Okay.24

A However, I did not have the one on -- I still don’t have25
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it -- I don’t have the situation or circumstances on the one1

that you claimed about July.  I don’t have any information on2

that.  I feel that the incident issue, I wouldn’t have had it3

as a discipline, we discussed that, I think, previously.4

Q Well, I took that out --5

A Okay.6

Q -- in the seven.  The seven doesn’t include that.7

A I’m looking at basically the one on 9/28, post fall --8

Q Right.9

A -- and the -- you know, I have the -- the next one is the10

aspirin issue.11

Q No, I --12

A And the post fall with that if you want to have that, as13

well, in that.  So, I -- I -- I don’t feel that it deems14

termination --15

Q Okay.16

A -- for this specific nurse being that her -- she had a17

very good evaluation, I thought.18

Q In March of 2009, right?19

A Right.20

Q That’s more than a year earlier, right?21

A Right.  She probably should have been reevaluated formally22

around that time --23

Q Okay. 24

A -- if not prior.25
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Q Now -- but my question now is, now that we’ve clarified1

that I heard you right, we’ve established that that opinion --2

that termination was not warranted, it’s not based on any3

treatise, right?4

A Right.5

Q Okay.  And my specific question about nursing standards is6

can you point me to any specific standard of nursing that says7

seven violations of the standard of care like this don’t8

warrant termination?9

THE COURT:  What are you asking for, a standard of10

nursing?11

MS. ALITO:  Yes.12

A Of course not, there’s no number.13

Q There’s no set number.14

A No, that’s right.15

Q So, in other words your opinion is just that, it’s your16

opinion, right? 17

A Yes.18

Q And opinions can differ, right?19

A Yes.20

Q And -- and aside from the facts that we’ve gone over,21

what, if any, methodology, or process, or standard did you rely22

on in reaching that opinion?23

A My experience in the field for 30 years, working as a24

nurse manager most of that time, and in administration.25
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Q All right.  And you can’t get more specific than that,1

right?2

A My education.  I’ve had advice courses, people I’ve gone3

to as far as people over me with the expertise to guide me on4

how you do discipline, as we spoke of earlier.  So, that’s my5

basis; there isn’t anything written.  Because there’s different6

quality.  Every incident that occurs is different.  And every7

circumstance is different.  So, no one would ever give a number8

and say five, it means -- you know, it depends on what it is9

and what that employee -- what their track record is.10

Q So, you think these incidents are not serious?11

A No, I -- no, not at all.  I think that they -- they’re12

something that we --13

Q They’re serious, right?14

A Yes, they’re -- we need to look at these, right.15

Q They’re serious, and every one of them could cause harm to16

the patients, right?17

A Most of those, right.18

Q Right.19

A Most of them have to do with paper and documentation, but20

the clinical -- anything to do with transcribing orders,21

anything like that with medication, certainly we need to look22

at that, sure.23

Q And we’ve also established -- and you agree -- that the24

documentation can -- failure to document and documenting25
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improperly can cause harm to patients, right?1

A Yes.2

Q And your conclusion that it would not harm patient care to3

reinstate Jillian Jacques, that’s based on your assumption that4

she would not do the same things in the future, right? 5

A Yes.6

Q And you don’t have any basis for that assumption, right?7

A No, just up until the point that I have this information,8

that’s right.  Up to the point where she’s terminated, that’s9

all I have.10

Q So, it’s pure speculation that she’s not going to do it11

again, right?12

A Right.13

Q All right.  And in a perfect world, a nurse gets trained14

on how to do procedures correctly in nursing school, and she15

doesn’t correctly ever after, right?16

A Yeah.  You mean that -- does that happen --17

Q In --18

A -- you’re asking me?19

Q In a perfect --20

A Oh, oh.21

Q You would agree with me, would you not, that in a perfect22

world, you’d go to study to be an LPN, you’re taught how to do23

a med pass, and forever after you do the med pass right, right?24

A Right.25
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Q Okay.  And that’s just an example.  But sometimes people1

need to be warned after that, right?2

A Yes.3

Q And then they improve, right?4

A Yes.5

Q And a lot of times, all it takes is one warning, right,6

and people improve?7

A It depends, right.8

Q Or one re-education, right?9

A Could be, yeah, a multitude of interventions, right.10

Q Right.  And some people improve after the second warning,11

right?12

A Perhaps, right.13

Q And some don’t.14

A Right.15

Q And at a certain point after you’ve done a certain number16

of warnings and interventions, you just have to reach the17

conclusion that the employee is not going to change, right?18

A That can happen, yes.19

Q All right.  Now are you aware that in addition to the20

seven agreed upon violations of the standard of care, and the21

incident report and the substandard statement, that Ms. Jacques22

received training from Somerset on a number of occasions?23

A I’m aware of their -- they had some in services at the24

nurses’ station, and some staff meetings, yes.25
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Q Right.  And you reviewed all them?1

A I read -- I read, I believe, all the -- most of the2

meetings that they had, yes.3

Q All right.  4

THE COURT:  Okay.  Recess.  Off the record.5

(Recess 11:04 A.M./Reconvene 11:37 A.M.)6

THE COURT:  All right.  Back to work.7

BY MS. ALITO:8

Q Okay.  Ms. Martin, we’re going to move on to the next9

individual.  Shannon Napolitano we’ll do next.  And could you10

review for me briefly the reasons why you express the opinion11

that the termination of Shannon Napolitano was inappropriate?12

A Yes.  Based on the information that I had, and as I13

stated, I think, yesterday, she received a final written14

warning for pain documentation, she received -- I have down15

9/17 termination having to do with the zinc oxide issue.  And16

then the previous couple were in -- one was a note not dated,17

it looked like a verbal warning -- I wasn’t quite sure -- for18

time and attendance.  And on 9/13, time and attendance, as19

well.20

So, looking at the two -- what I have, there were two21

clinical issues.22

And in the zinc, there were -- in that write-up, as I23

recall 9/17, there were three issues attached to that one24

documentation.25
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Q Right.  I understand those are the things you looked at. 1

My question was if you could tell me the reasons why those2

incidents that you looked at, and that are in the record, in3

your opinion, are insufficient for termination.4

A Why they’re --5

Q Why?6

A Why.7

Q What your opinion is based on.8

A I had stated that I felt that the termination for the 9/179

issues, particularly the zinc, there was mitigating10

circumstances, and I felt that it was severe.11

Q Okay.12

A I would not have terminated at that point.13

Q And what was the mitigating circumstances?14

A I believe I had said that the nurse that transcribed the15

order had not boxed out.16

Q So, if it was boxed out, that would change your opinion?17

A Right.  And, again, the DON with the zinc going to the18

patient and asking her to -- you know, coopting the patient to19

cooperating with management as far as, you know, telling -- I20

had gone through it yesterday, so not to reiterate.  But --21

Q Yeah, you don’t -- I was looking for bullet points, Ms.22

Martin.23

A Okay.  Thank you. 24

Q And we’ll go back to them.  Okay.  So, we’re saying25
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termination was inappropriate because there were mitigating1

circumstances for the zinc oxide and that it was not boxed out,2

and Inez, you say, coopting the patient.3

A Yes.4

Q Okay.  All right.  Let’s start with the first incident5

that you reviewed.  If you have D-14 in front of you --6

A Yes.7

Q Okay.  And this is dated January 4, 2010.8

A Yes.9

Q And the specific description of issue says, “On January 4,10

2010, you documented pain assessments for your shift at 8 A.M.11

for the entire shift.  This puts the patient at risk for12

unaddressed pain and poor outcome.”13

And you agree with that statement, right?14

A Yes.15

Q All right.  And what Shannon was being disciplined for16

here was that she just went in, and at 8 o’clock she wrote down17

pain assessments for everybody, and she probably didn’t look at18

everybody when she wrote down those pain assessments, right?19

A I don’t know that.20

Q You don’t know that.21

A No.22

Q It’s not your understanding that that was the reason for -23

- part of the reason for the discipline?24

A The reason was that that was not what the facility wanted25
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them to do.  I know that, you know, she comes into nurse, she’s1

a 7 A.M. nurse, so at 8 o’clock, she could very well have been2

making rounds and documented as per -- as per whatever she3

assumed the facility wanted her to do at 8 A.M. and documented. 4

That may have been incorrect as far as what Ms. Konjoh wanted5

them to do, and that’s apparently what this means is that she6

wasn’t following what was prescribed by the facility.7

Q And you agree with me that doing them at 8 A.M. for the8

entire shift puts the patients at risk for unaddressed pain and9

poor outcome, right?10

A Correct.11

Q Oh --12

A In this mode, right.  I mean there’s a medication nurse13

that’s making rounds on the patients.  There’s the nurse that’s14

assigned to the patient.  The patient may complain of pain. 15

So, an assessment at 8 A.M. alone is not good, I’m not --16

wouldn’t want that because you need to know pain throughout the17

shift.  So, I don’t know really the whole rest of that story,18

but I know that it was, again, Ms. Konjoh did not want them to19

do that at the particular time.  And there was an issue about20

it.21

Q And --22

THE COURT:  So, it was against facility policy,23

right?24

THE WITNESS:  It appeared to be, yes.25
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THE COURT:  And could be --1

THE WITNESS:  I’m not even sure if they had a policy,2

Judge.  I’m just saying that Ms. Konjoh --3

THE COURT:  I’m just trying to understand what you’re4

saying.5

THE WITNESS:  Yeah.  Ms. Konjoh didn’t -- the DON6

felt that that was not right, and didn’t -- it didn’t make7

sense to her, I’m not arguing with that at 8 A.M. alone, doing8

a pain assessment early in the morning and nothing else, but I9

don’t know that nothing else was done.  But that was her10

perspective --11

MS. ALITO:  Well, it -- it --12

THE WITNESS:  -- that doing 8 A.M. would not be13

appropriate.14

BY MS. ALITO:15

Q It says for the entire shift.  So, that’s what this16

discipline is saying, right?17

A Yes, okay.18

Q That she did pain assessments all at the same time, all at19

8 o’clock for the entire shift.  And as stated here, that puts20

the patient at risk for unaddressed pain and poor outcome.21

A Right.22

Q And you agree with that.23

A Right.24

Q Okay.25
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A Right, I had said that in my deposition, as well, right.1

Q Right.  And that violates the standard of care, correct?2

A Yes, it doesn’t make sense to do that, right.3

Q Okay.  And just as a note, this discipline is in January4

of 2010.  So, Ms. Konjoh wouldn’t have been the DON at that5

time, right?6

A Oh, that’s right.  I’m sorry.  Yeah.7

Q Yeah.8

A The previous DON, right.9

Q Right.  Right, just to make the record clear.10

A Eileen Meyer, that’s right.11

Q Okay.  All right.  So, let’s move to the next incident,12

which is D-15.13

THE COURT:  Are we talking about Ms. Napolitano?14

MS. ALITO:  We are.15

THE WITNESS:  Yes.16

THE COURT:  Okay.17

(Pause)18

BY MS. ALITO:19

Q Are we ready?20

A I have it, yeah.21

Q Okay.  Thanks.  And could you read the description of the22

issue on this discipline?23

A Okay.  “On 6/11/10 and 6/14/10, you were working on 3 to24

11 shift.  You failed to document treatment record on resident25
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in Room 20D.  Failure to document resident’s treatment record1

indicates that treatment was not done.  This is your verbal2

notice.  Similar future incidents of the same nature may result3

into written notice, suspension, or termination.  See attached4

treatment record.” 5

Q Okay.  And you don’t disagree with this notice of6

disciplinary action, do you?7

A What do you mean disagree with it?8

Q Well, it’s -- well, let’s break it down.  Failure to9

document the treatment records violates the standard of care,10

correct?11

A Yes.12

Q All right.  And this is a documented verbal notice, right?13

A It says that it’s documented, there is no signature on any14

of it by anyone.  By the supervisor or the employee, so --15

Q All right.16

A -- I assume this wasn’t given.17

Q All right.  If it -- if it was -- let’s assume for18

questioning that it was given, recognizing --19

A Okay.20

Q -- the fact.  Then for this incident, you would agree that21

these were violations of the standard of care, correct?22

A Right.23

Q And you would agree with giving a documented verbal notice24

for it, right?25
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A Right.1

Q Now let’s go to the next incident, which involves the zinc2

oxide, right?3

A Okay.4

Q And they’re -- oh, this is Exhibit P-16.5

A Does it have the pink sticker?6

Q Yes.7

A Okay.8

Q All right.  Do you have that?9

A Yes.10

Q All right.  And so this discipline involved three separate11

things, right?12

A Right.13

Q Giving the wrong medication on at least four occasions,14

medication left at the bedside, and oxygen saturation15

documented at zero percent, right?16

A Correct.17

Q And if all of those things were done, they’re all18

violations of the standard of care, right?19

A Right.20

Q Okay.  And you said that the mitigating circumstance here21

was that someone should have blocked off on the MAR, correct?22

A Someone should have blocked it off, and the 24-hour check23

should have been in place, and -- as well as the DON having her24

role involved in that whole situation.25
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Q Okay.  Well, let’s --1

THE COURT:  Counsel, I’m not able to follow this2

because I’m looking at D-16.3

MR. SANTIAGO:  It’s P-16, Your Honor.4

THE COURT:  Right, just a minute.  I’m not hard of5

hearing yet.6

MS. ALITO:  I apologize if I misspoke, which7

apparently I did.8

THE COURT:  Give me a second, please.9

(Pause)10

THE COURT:  Go ahead. 11

MS. ALITO:  Thank you.12

BY MS. ALITO:13

Q Now, Ms. Martin, first with respect to Ms. Konjoh.  You14

say that Ms. Konjoh went to the patient -- and perhaps you15

misspoke.  But the record is that the patient came to Ms.16

Konjoh, right?17

A My understanding is that the patient was asked that if --18

yeah, perhaps the patient came first to say -- ask about the19

pill, I don’t have specifics recall on that.  But there was a20

conversation that occurred between the patient and the DON21

where the DON said if she gives you that again, call me or get22

to me and give me that medicine, don’t take it.23

Q Right.24

A Something to that effect is what my impression was that I25
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got, that I can recall from the testimony.1

Q Okay.  I want you to assume that the testimony in the2

record is that the patient went to Ms. Konjoh and said only one3

nurse is giving me the pink pill.  And then Ms. Konjoh said4

something to the effect of don’t take it, call me, whatever,5

okay?6

A Okay.7

MR. SANTIAGO:  Objection, Your Honor.  That’s -- if8

we can have a sidebar.9

(Sidebar conference commences at 11:51 A.M./Concludes10

11:54 A.M., transcribed under separate cover)11

THE COURT:  Okay.  A new question.12

BY MS. ALITO:13

Q Ms. Martin, it’s your understanding, is it not, that it14

was the patient who first raised the issue that only one nurse15

was giving her the pink pill?16

A Yes.17

Q Okay.  Now whether we agree or disagree about what Ms.18

Konjoh did to investigate this, that doesn’t change the fact19

that Ms. Napolitano made a mistake in giving the medication,20

right?21

A right.22

Q Okay.  And she gave that medication a number of times23

before the patient made the inquiry about why only one was24

giving it to her, right?25
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A That’s right.1

Q So, all of those things -- all of the times that the2

medication was improperly dispensed before the patient3

complained, they’re absolutely unrelated to the manner in which4

Ms. Konjoh investigated when she was told, correct?5

A Right.  But you had asked me about mitigating6

circumstances.7

Q Yeah.8

A That’s where it came from, right.9

Q No, I -- I understand.10

A Okay.11

Q Okay.  Now let’s turn in Exhibit P-16 to Page -- that’s12

numbered at the bottom -- 3341.13

THE COURT:  3334?14

MS. ALITO:  3341.15

THE COURT:  Are we still in P-16?16

MS. ALITO:  We are.17

THE COURT:  I see a Page 3334.18

MS. ALITO:  There’s -- I’m further back in the19

document, Judge.20

THE COURT:  3341.21

MS. ALITO:  Yes.22

THE COURT:  3341, okay.23

THE WITNESS:  Okay.24

MS. ALITO:  All right. 25
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BY MS. ALITO:1

Q And you see the third entry in there, that’s the zinc2

we’re talking about, right?3

A Yes.4

Q Okay.  And under “Routine Medications,” it says “Z-N-S-O-Y5

220 milligrams, P-O daily d/c,” and then a P with a line over6

it, “two weeks.”7

A That means after.8

Q Okay.9

A P, right.10

Q All right.  So, if the nurse had followed proper11

procedures in doing her med pass, she would have looked at that12

before dispensing the medication, correct?13

A Correct.14

Q All right.  And then on the side where the days of the15

month are written out, you see there is a line drawn up until16

the 10th, and then the days are counted out underneath, right?17

A Correct.18

Q It’s written in -- one, two, three, four, five, six,19

seven, eight, nine, ten, 11, 12, 13, 14 -- two weeks, right?20

A Correct.21

Q To -- as an aid, right?22

A Right.23

Q In case the nurse failed to do what she was supposed to do24

and look at the order, right?25
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A That’s correct.1

Q And then in addition to that, there’s a line drawn after2

the 14th day, right?3

A Right.4

Q And that’s blocking it out, isn’t it?  It’s a way of5

blocking it out.6

THE COURT:  Do you see a vertical line --7

MS. ALITO:  Yeah.8

THE COURT:  -- as of the 15th day, and it looks like9

a diagonal line slashing through the rest of the days.10

THE WITNESS:  Yes, I see that.11

THE COURT:  Do you see that?12

THE WITNESS:  Yes.13

THE COURT:  That’s what that is?14

THE WITNESS:   Yes.15

THE COURT:  Is that what you’re referring to?16

MS. ALITO:  It is.17

THE COURT:  Okay.18

BY MS. ALITO:19

Q So, not only was the order written in right there to be20

discontinued after two weeks, the days were counted out one21

through 14, and it was blocked out with the line up and across,22

right?23

A Right.24

Q There was no mitigating circumstance here about a failure25



Martin - Cross 82

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

to block this out, was there?1

MR. SANTIAGO:  Objection, Your Honor.2

MS. ALITO:  Well, I -- I’d really --3

THE COURT:  No, that -- there’s no point right now.4

MR. SANTIAGO:  A sidebar because there is a5

misrepresentation of the testimony in the ULP -- underlying6

administrative record.7

THE COURT:  Counsel, she’s being asked about this8

page of the MAR.9

MR. SANTIAGO:  Except, Your Honor, that in the10

underlying case, there was testimony from Inez Konjoh that is11

different than this.  Her testimony was that the line -- that12

when she questioned both Ms. Chambers and --13

MS. ALITO:  Mr. Santiago, I -- I -- 14

MR. SANTIAGO:  I --15

MS. ALITO:  I’m sorry.16

MR. SANTIAGO:  I would like a sidebar.17

THE COURT:  Okay.  He’s asked for a sidebar, I think18

I should give it to him.19

(Sidebar conference commences at 12:00 P.M./Concludes20

12:01 P.M., transcribed under separate cover)21

BY MS. ALITO:22

Q Okay.  Ms. Martin, we’re going to modify that question.23

A Okay.24

Q The diagonal line was not part of the blocking out, just25
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the vertical line.  So, the days are numbered one through 14,1

and then on the 15th day, there’s a vertical line signaling the2

end, right?3

A Correct.4

Q And that’s one way of blocking out, right?5

A Yes.6

Q So, there is no mitigating circumstance here of a lack of7

blocking out, right?8

A Well, the 24-hour check might have picked up --9

Q I’m not getting to that yet.10

A Okay, I’m sorry.11

Q You had testified before -- and I know you’ve looked at12

lots and lots of documents -- but you testified before on13

direct that a mitigating circumstance here was a failure to14

block out and, in fact, it was blocked out, right?15

A Right.  That was the testimony that I had from the nurse16

herself who --17

Q Ms. --18

A -- felt that it wasn’t blocked out.  So, I don’t know that19

I had this sheet.  But, yes, I answered that as yes.20

Q Okay.21

THE COURT:  You’re talking about Ms. Napolitano.22

THE WITNESS:  Yes, exactly.23

BY MS. ALITO:24

Q But looking at the document, you agree with me that it’s25
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clear, correct?1

A I mean I’m not looking at the original, I don’t -- I mean2

there’s a line there, several people gave this along with her. 3

There is a line, I’m not denying that there’s a line.  There’s4

the numbers of patients there.  A big X is what they’re used to5

seeing after that -- where you see the diagonal, that’s where6

like a big X would be.  That would insure that.  So, perhaps7

she didn’t see the line readily.  Not that the line isn’t8

there, it is there, but --9

Q Ms. Martin --10

A -- she’s claiming there was -- she’s saying that there was11

no -- someone should have boxed it out.12

Q Well, Ms. Martin, I’m not asking what she said now.  I’m13

asking for your opinion as a nurse.  And as we look here under14

“Routine Medications,” it says “discontinue after two weeks,”15

that alone should have told her not to give it, right?16

A Right.17

Q And then we’ve got the second aid with the days numbered18

one through 14, right?19

A Yes.20

Q And that should have told her not to give it, right?21

A Right.22

Q And then we’ve got the third aid, which is the vertical23

line on the 15th day, and that should have told her not to give24

it, right?25
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A Right.1

Q Okay.  So, there is no mitigating factor here of failure2

to box out, right?3

A Okay.4

Q All right.  Now the second part of this discipline was5

that Ms. Napolitano left the zinc at the patient’s bedside and6

didn’t watch her take it.  And I’m aware that Ms. Napolitano7

testified that she stayed there for some period of time and8

thought that the patient had taken it, but then the patient had9

the pill, so we know she didn’t, right?10

A Right.11

Q That’s a fair summary?12

A Right.13

Q And it’s a violation of the standard of care to not insure14

that the patient takes the medication, right? 15

A That’s right.16

Q Okay.  So, we’re in agreement on that.  And then we have17

the -- Ms. Napolitano incorrectly documented the oxygen18

saturation level.19

Before I get to that, you had mentioned the 24-hour20

chart check.  And your testimony over that is that that’s a21

fail-safe that should have caught Ms. Napolitano’s error,22

right?23

A It can be an aid to help, yes.24

Q Okay.  But wouldn’t have prevented her error, right? 25
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Would have caught it.1

A It might have been caught if it was done.2

Q Um-hum.  And --3

A Perhaps.  We don’t know.4

Q And it --5

A Or earlier than later.  So, she wouldn’t have given four6

doses, it would have been maybe one if it was caught.7

Q And it doesn’t excuse what she did, right?8

A No, that’s right.9

Q Okay.  And now we come to the incorrectly documented10

oxygen saturation level, and you agree that that was a serious11

mistake, right?12

A It’s -- it’s serious to -- you have to be accurate when13

you document vital signs, yes.  And oxygen saturation is one14

very critical area. 15

As I said earlier, I felt that that was a clerical16

error because you would not have a zero as it’s -- it’s an17

obvious error, and not real, really reflecting the patient. 18

And the shift hadn’t yet been over when she received this19

discipline.  So, I thought that that was -- to give her chance20

to correct that would have been reasonable.21

Q It’s still a mistake.22

A It’s a mistake.23

Q Still a serious mistake.  And -- and when you say24

“clerical,” you know, someone looking at that chart has no idea25
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of what the oxygen saturation level is, do they?1

A What do you mean don’t -- they don’t know what they’re2

looking at?3

Q Well, if someone picked up the TARs --4

A Right.5

Q -- and looked at the oxygen saturation level at zero --6

A Right.7

Q -- they think either the patient’s dead or I don’t know8

what the oxygen saturation level is, right?9

A Right.  It’s clearly a mistake --10

Q All right. 11

A -- in handwriting and transcribing -- in writing it,12

that’s what it is.  What I mean by clerical, that’s what I13

mean, by handwriting it.14

Q Well, she wrote down the wrong thing.15

A Right.16

Q And, you know, calling it a clerical error, you know, it17

sounds like you’re minimizing it.  But we could call any18

mistake in documentation a clerical error, right?19

A No, I --20

Q You wrote it down wrong.21

A I think -- no, I wouldn’t say that.  No, a mistake in22

documentation could be you’re writing the wrong assessment, or23

you’re not assessing properly, or you’re not writing the right24

information.  This is, I believe, a case where you know it’s25
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not zero, it’s an obvious error.1

Q So, if you’re --2

A It can’t be -- you’re not going to sit there and write3

zero.  You’re going to be resuscitating that patient and4

sending him to the hospital.5

Q So, what --6

A So, you’re not going to go and write zero, and someone’s7

not going to come behind you and find that.  They’re going to8

say, “Hey, what’d you do?”  “Oh, I forgot to put the nine9

there.”10

Q So --11

A You know that’s what I would think it is.12

Q So -- so, it’s not that it’s not a serious thing writing13

down the wrong oxygen saturation level, it’s that you think14

this mistake was such an obvious mistake that someone would15

have caught it, right?16

THE COURT:  That the --17

MS. ALITO:  That’s --18

THE COURT:  -- writer would have caught it.19

MS. ALITO:  That if she --20

THE COURT:  I don’t mean to be suggesting your21

question.22

THE WITNESS:  That was my statement yesterday is that23

she was not -- I don’t know who would have caught it, but this24

shift hadn’t been over yet where she would have gone through25
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her documentation perhaps, I don’t know 100 percent, we all1

don’t know.  But she was not given that chance because at the2

end of the shift, that’s when you’re kind of going back3

through.  She might have been interrupted and wrote the wrong4

thing, those boxes are awfully small on those TARs.  So --5

we’re all speculating.  But it was too soon in the shift for6

her to make that judgment to write her up at noon when the7

shift wasn’t over, to me.  So, if you’re asking me that,8

perhaps she would have caught it, perhaps not.  But we don’t9

have the write-up the next day, we have it that day.10

Q Okay.11

A That -- in the middle of the day actually.12

Q So, we’re not in disagreement about the mistake.  Not in13

disagreement that violated the standard of care to write down14

an incorrect oxygen saturation level.  You believe she should15

have -- we should have waited to see whether she caught the16

mistake at the end of her shift, is that it?17

THE COURT:  That’s a compound question.  Do you agree18

that it was a mistake?19

THE WITNESS:  Yes.20

THE COURT:  Do you believe that it was a violation of21

the standard of care regarding proper documentation?22

THE WITNESS:  Yes.23

THE COURT:  Do you believe one should --24

MS. ALITO:  Yeah.25
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THE COURT:  -- have waited til the end of the shift.1

BY MS. ALITO:  2

Q So -- so, I think my question --3

MS. ALITO:  If it’s okay, Judge.4

Q And my question is so our only difference -- disagreement5

here is that you believe that Somerset should have waited to6

see whether Ms. Napolitano caught her mistake.7

A Yes, and also maybe tell her, “You made a -- you know,8

there’s a zero there, you want to fix that?  What was the9

value?”  Or see what she said in response to that.  Yes, he had10

a value of zero.  Well, that’s a problem.  That’s the whole11

education -- the person doesn’t understand what the pulse12

oximeter is supposed to read, which I doubt that that’s the13

case.  But she wasn’t asked that.14

So, yes, wait til the end of the shift.  Or when you15

find -- better yet, when you find out -- you see the zero, it’s16

brought to your attention, say, “Hey, you miswrote over there.” 17

So --18

Q So, our --19

A Either way --20

Q So, our disagreement, Ms. Martin, is limited to you would21

have spoken to her about it and not given the discipline --22

A Correct.23

Q -- is that essentially it?24

A I wouldn’t have put that in the discipline, right.25
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Q Right. 1

A Right.2

Q You wouldn’t have put that in because you think in that3

circumstance, she should have been given an opportunity to4

correct it.5

A Yes.6

Q Okay.  So, you’re aware, are you not, that Ms. Napolitano7

had been trained several times with respect to documentation,8

with respect to medical administration, with respect to MARs9

and TARs, are you not?10

A I’ll agree with that, similarly with the other staff. 11

There are some signatures on some of the meeting dates that12

they had, yes.13

Q So, prior to the time that Ms. Napolitano made this14

mistake in writing down the incorrect oxygen saturation level,15

she had been -- already received instruction on proper16

documentation, right?17

A Generally speaking.  I don’t know the dates of the18

education, or how long it was, or what was the topics of it. 19

But I know that there were some brief meetings at the nurses’20

stations periodically going over a variety of topics.21

Q And did you --22

A So, yes.23

Q And did you review those documents?24

A I had -- I had them, yes.25
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Q And does the fact that, in addition to her training in1

school, the nurse’s training is updated on continuing basis2

with respect to documentations and these issues, yet still3

doesn’t do them properly, doesn’t that concern you that this4

nurse isn’t going to improve?5

A No, I don’t believe so.  No.6

Q So, you just keep --7

A I think that she could improve or there could be8

improvement.  People make mistakes all the time.  Again, we9

have manual systems, we’re handwriting, multitude of papers,10

variety of assignments and workload varies day-to-day. 11

Mistakes will happen, and that’s -- we need to continually12

audit.  That’s why you have managers in buildings.13

Q And you would just --14

A That’s what management is for, is to monitor, and coach,15

and correct along the way.  Because everybody makes mistakes.16

Q And you would just continue to train, and instruct, and17

talk, and not discipline, and not terminate --18

A No.19

Q -- is that right?20

A No, that’s not true at all.21

Q Okay.  And --22

A If you knew --23

Q And --24

A If you knew me, you wouldn’t -- you’d think otherwise, no.25
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Q Well -- well, I don’t.1

A No.2

Q Now you say everybody makes mistakes.  Not everybody makes3

the kind of mistake that Ms. Napolitano made with the zinc,4

right?5

A Not every -- it happens.6

Q It happens.7

A To everybody, no.8

Q And --9

A Everybody doesn’t make the same mistake, mistakes vary. 10

But giving --11

Q Not --12

A Giving meds over the time period, it’s been known to13

happen.14

Q Yeah, but not every nurse ignores the kind of clear15

instruction like we have here, right?16

A If -- if -- the more you block out the better, yes, sure. 17

Right.18

Q And we’re just luck that Ms. Napolitano’s mistake in this19

instance, as far as we know, didn’t do any harm to the patient,20

right?21

A That’s right.22

Q And we don’t know whether the patient will be that lucky23

if Ms. Napolitano does it again, right?24

A Depending on the medication and the situation, yes.25
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Q And your conclusion that it would not be adverse to1

patient care to reinstate Ms. Napolitano is based on your2

assumption that she’s not going to make the same mistakes3

again, right?4

A Right.  Correct.5

Q And that’s pure speculation, right?6

A Yes.7

Q And -- and, again, I don’t want to take more time.  But as8

I asked you with respect to Ms. Jacques, your opinion that the9

termination was inappropriate, that’s not based on any treatise10

or any particular standard of nursing care that you can point11

me to, or any particular process of analysis, right?12

A That’s correct.13

Q Okay.  14

(Pause)15

Q Okay.  Let’s move on to Ms. Claudio.  And you’re aware,16

are you not, that Ms. Claudio, like the others, received17

training during the course of her work, right?18

A Yes.19

Q Okay.  And she --20

A Again, I don’t know the dates or the time, but I know that21

there were names scattered throughout the education paperwork.22

Q And --23

THE COURT:  This would be onsite training.24

THE WITNESS:   Yes.25
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BY MS. ALITO:1

Q And the onsite training documents included medical2

administration, med pass, MAR, TAR, skin tears, does that3

sound --4

THE COURT:  Med pass.5

THE WITNESS:  Med pass, right.6

THE COURT:  What’s that?7

MS. ALITO:  Medical --8

THE WITNESS:  When you pass the medications of --9

with the cart.10

THE COURT:  Okay.11

THE WITNESS:  The proper way.12

MS. ALITO:  Okay. 13

BY MS. ALITO:14

Q Do you have Defendant’s Exhibit 16 in front of you?15

A Is it 9/17?16

(Pause)17

A Oh, yes, I have that.18

Q Okay.19

A I do have that, yes.  Up here, this way.20

MR. SANTIAGO:  Your Honor, I’m just going to object21

to Defendant’s Exhibit 16.  This was excluded in evidence.22

THE COURT:  Just a minute.  I’ll be right with you,23

it will take me a minute.  I’ll let you know when I’m ready.24

(Pause)25
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THE COURT:  D-16 was objected to, and I sustained the1

objection during this hearing.2

MS. ALITO:  That -- that’s correct, Your Honor.  I am3

not attempting to circumvent that ruling.4

However, this was an exhibit in the ALJ proceeding,5

and I wanted to ask this witness whether, if we assume6

questions regarding the impact on her conclusions, if we assume7

that this disputed discipline was given.8

THE COURT:  You know what I find interesting is that9

somehow we’ve already -- this is an evidentiary discussion, Ms.10

Martin, you can disregard it.11

MR. SANTIAGO:  You’re talking about D-15, Your Honor? 12

We objected to that, as well, but -- I -- I objected to the13

entrance of D-15 for the same reason that I objected to D-16.14

THE COURT:  Let me check that.15

MS. ALITO:  I believe that D-15 was admitted because16

the witness had testified that they had reviewed it in17

connection with preparation of the report.18

(Pause)19

THE COURT:  I’ll see you at the side briefly.20

(Sidebar conference commences at 12:21 P.M./Concludes21

12:25 P.M., transcribed under separate cover)22

THE COURT:  Okay.  D-16, objection sustained.23

BY MS. ALITO:24

Q Is Exhibit P-18 in front of you, Ms. Martin?25
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A Yes.1

Q Okay.  And could you -- this is dated September 17, 2010,2

right?3

A No.  18 -- Exhibit 18 is for 9/27.  Did you want to do4

Exhibit 17?5

Q P.6

A Oh.7

Q P-18, do I have it wrong?8

(Pause)9

A Oh, okay.  P-18.10

Q P-18.11

A Okay.12

Q 9/17.13

Q Okay.14

A Okay.  15

Q Could you just quickly read the specific description of16

issue?17

A Yes.  It says, “On 9/5/10, an order was written on patient18

T.W. for A-S-A every other day.  Patient received this19

medication times two days consistently by this nurse, Sheena,20

on 9/8/10 and 9/9/10.  This goes against patient orders and can21

harm this patient.”22

Q Okay.  And you don’t disagree with that, do you?23

A No, that it -- I don’t disagree that an aspirin not24

following physician’s orders can be harmful, that’s correct.25
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Q Okay.  And it violates the standard of care to dispense a1

medication more than prescribed, right?2

A That’s right.3

Q All right.  So, Ms. Claudio violated the standard of care4

here, correct?5

A Right.6

Q All right.  And if you turn to the second page of the7

exhibit, the very top one is the aspirin, right?8

A Right.9

Q And it says right there, “By mouth every other day.”10

A Correct.11

Q Correct.  So, if Ms. Claudio had read this as she was12

supposed to, she would have seen that, right?13

A Correct.14

Q Now you know what I wanted to do, Ms. Martin, and I15

didn’t, let me back up for a minute.  The same thing for Ms.16

Claudio that we did with the other -- with the other two17

nurses.  Can you tell me in bullet point -- and then we’ll get18

to the details -- the reasons why you express the opinion that19

Ms. Claudio’s termination was inappropriate?20

A I don’t -- we can discuss all the issues of the write-ups21

prior to the termination, and we will, I’m sure.  My main issue22

is, I think, that the actual termination coming back to sign, I23

thought that was harsh.24

Now, again, as I said previously, down the road had25
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she done some other things, it could have been a week, it could1

be three months, perhaps the ending might have been the same, I2

don’t know.  But that’s more of the issue.  I don’t have -- you3

know, I know that she had documentation issues, and the aspirin4

issue, we talked about yesterday, and it’s in my report, and5

deposition.  It’s -- the crux of this goes to the actual6

termination, coming back to sign the book.  There could have7

been a lot of different ways to handle that, including8

discipline, but I think termination was not called for. So, I9

don’t know if that saves you time or what, but --10

Q Well, it -- well, it may, and I’m happy to shortcut11

things.  So, with respect to P-18, final written warning for12

medication error, we’re in agreement with that, right?13

A Yes.14

Q Okay.  And then the next thing I have is D-20.15

A Okay.16

Q Which is the -- several incidents of failure to document.17

THE COURT:  Are we going chronologically?18

MS. ALITO:  We are.19

THE COURT:  Okay.20

MS. ALITO:  D-20 is --21

THE COURT:  So, D-20 is discipline --22

MS. ALITO:  Yes, September 27.23

BY MS. ALITO:24

Q And we’re in agreement that these were violations of the25



Martin - Cross 100

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

standard of care.1

A Yes.2

Q And then we come to the termination and --3

THE COURT:  You know what, P-18 and D-17 -- we’ve4

probably been through this already --5

MR. LIKENS:  Your Honor, D-17, according to my notes,6

was withdrawn, and then admitted as P-18.7

THE COURT:  Because P-18 has the attachment and D-178

doesn’t.9

MR. LIKENS:  I believe that was the reason.10

THE COURT:  Okay.  Let me just --11

MR. LIKENS:  There was some reason.12

THE COURT:  Let me just check my notes and get this13

cleared up.  Excuse me for the interruption.14

(Pause)15

THE COURT:  D-17 was never admitted into evidence. 16

It was set aside because it appeared to be incomplete, and then17

P-18, the complete two-page item was admitted.  So, thank you. 18

And we’re ready to move to D-20 now.19

MS. ALITO:  And I -- and --20

THE COURT:  D-18, likewise, is not in evidence,21

right?22

MS. ALITO:  That’s right.23

THE COURT:  Because D-20 is the complete version of24

that.  Right?25
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MS. ALITO:  Yes.1

THE COURT:  One more thing.2

(Pause)3

THE COURT:  Okay.  D-20.4

MS. ALITO:  Okay.5

BY MS. ALITO:6

Q And tell me briefly your understanding of what occurred7

the -- in connection with the incident that led to Ms.8

Claudio’s termination.9

A I believe that she had left for the day after her shift to10

go to another position, another job.  Came back later that11

evening and was intercepted by the administrator.  I guess you12

have to ring a bell to get in at certain times at night, which13

is appropriately done in facilities.  And she came back to let14

-- you know, told her that I came back to sign my paperwork15

because I hadn’t had the chance to do that previously.16

THE COURT:  And told whom?17

THE WITNESS:  The administrator.  When she was asked,18

“What are you doing here?”  She said, “I’m coming back to sign19

my TAR and MAR, my paperwork.”  And she was asked -- stopped20

and told that she couldn’t proceed, and she was sent home. 21

That’s my understanding. 22

MS. ALITO:  Okay.23

BY MS. ALITO:24

Q Now you agree with me, do you not, that Ms. Claudio should25
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have signed for the treatments when she gave them, right?1

A Yes.2

Q And she didn’t do them for the whole day, right?3

A She didn’t do what?  All of them?4

Q She -- right.5

THE COURT:  The treatments?  Or meds?  What are you6

asking?7

MS. ALITO:  She didn’t sign for any for treatments8

for the entire day.9

THE COURT:  Talking about treatments, TARs --10

THE WITNESS:   Yes.11

THE COURT:  -- or MARs --12

MS. ALITO:  TARs.13

THE COURT:  -- or both?14

MS. ALITO:  TARs.15

MR. SANTIAGO:  Objection.  I want to -- if she can16

give me a factual basis for that point.17

MS. ALITO:  A factual basis for the fact that --18

MR. SANTIAGO:  She didn’t do any of her -- she didn’t19

sign for any of her treatments on that shift.20

(Pause)21

THE COURT:  Counsel, let’s look at this at the side22

just for a moment, please.23

(Sidebar conference commences at 12:37 P.M./Concludes24

12:42 P.M., transcribed under separate cover)25
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(Recess 12:42 P.M./Reconvene 1:13 P.M.)1

THE COURT:  Okay.  Let’s continue our sidebar and2

wrap it up.3

MR. SANTIAGO:  Your --4

MS. ALITO:  Judge, I think we --5

MR. SANTIAGO:  We’ve agreed.6

THE COURT:  Okay.7

MR. SANTIAGO:  We can just go on without delaying.8

THE COURT:  Very well.9

BY MS. ALITO:10

Q All right.  Ms. Martin, I want you to assume that Ms.11

Claudio, as you stated, she left at the end of her shift.  And12

then is it your understanding that she went and worked another13

job?14

A That was my understanding.15

Q Right.16

A Yes.17

Q And then she returned to the facility to sign her TARs.18

A Yes.19

Q Right.  And I’m going to ask you to assume that she hadn’t20

signed her TARs book throughout her entire shift at Somerset. 21

She came back to sign for everything, okay?22

A Yes.23

Q All right.  And we’ve agreed that violates the standard of24

care, and that’s not the way it’s supposed to be done, right?25
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A That’s right. 1

Q All right.  It’s a mistake on her part, right?2

A Yes.3

Q And what kind of really does puzzle me is -- about this is4

that the TAR is like the MAR in that all you have to do is5

initial it, right?6

A Right.  Right, correct.7

Q So, you have it right there, and you’re supposed to look8

at the tar to see what treatment you’re supposed to give the9

patient, right?10

A Yes.11

Q And then right to it is the box, and then all you have to12

do is put your initials.13

A Right, correct.14

Q Okay.  15

THE COURT:  TAR is set up to receive initials, right,16

when --17

THE WITNESS:  Correct. 18

THE COURT:  Of the treatment administered --19

THE WITNESS:  Yes.20

THE COURT:  -- right?21

BY MS. ALITO:22

Q So, if you’re going around and you’re giving the23

treatments, it shouldn’t be too burdensome or time consuming to24

just put your initials in there that you did it, right?25
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A Yes, and with an explanation.  As I said yesterday, that1

many of the nurses will go around and do the treatments, and2

then chart later.  And then they --3

Q Yeah, but see, here’s --4

A I know.  I know it doesn’t make sense to me.  I know. 5

Sitting as an administrator, they should be able to go to the6

room, come to the cart, do the treatment, whatever, come back7

and chart.  They have their own style.  They take shortcuts. 8

They try to save some time.  So, they’ll do their treatments or9

do their meds, whatever it might be, and then go back and chart10

a block of work at that period of time.11

Q And -- and --12

A So, I mean it’s not, again, encouraged, it’s not standard13

of care, we don’t like it that way, but it’s done that way in14

many facilities as a culture of the organization, and it really15

has never come up until like this.  I’ve never heard of it16

being an issue.17

Q Well, you -- you agree with Somerset’s goal of requiring18

its employees to meet the standard of care, correct?19

A Yes.20

Q And you would agree with me, would you not, that deviating21

from that standard of care really increases the chances of22

making mistake, right?23

A Yeah, usually when you don’t follow the proper policy and24

procedure, it can lead to a mistake, correct.25
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Q Yeah, with this idea of the little scratch pads that you1

were talking about yesterday, or a note in the pocket or2

something else, the more times you copy something and3

transcribe it in a written system, the more times a mistake can4

happen, right?5

A Most definitely, sure.6

Q So, if you look at the TAR -- I don’t know why you would7

do this.  But if you look at the TAR, and you write on a8

scratch piece of paper what the treatment is to do, and then --9

you could make a mistake there.  And then you go into the10

patient’s room and maybe you check off that you did it or not,11

and then you come back and you check off on the TARs, you’re12

just adding layers of possible mistakes, right?13

A Seems to me.14

Q Yeah.15

A Exactly.16

Q Yeah.  Okay.  So -- so we’re all in agreement that it’s a17

good thing for patient care for Somerset to want its employees18

to follow the standard of care, right?19

A That’s right.20

Q Now in testifying -- the other thing about this TARs21

incident, an employee could do 100 or more treatments during22

the course of the day, right?23

A Per person, per nurse, I would say no.24

Q No.25
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A I don’t think that that’s an amount --1

Q How many?2

A Yeah, a nurse --3

Q A nurse.4

A -- in a facility like this, a treatment, you might have --5

my understanding is she had -- ten patients was written.  Maybe6

they have one treatment each.  You know, something to that7

effect.  I don’t know the number, but it’s -- it’s not 100.8

THE COURT:  Numerous treatments per shift?9

THE WITNESS:  Yeah, correct.  Each patient could have10

two or three tops, I mean that’s -- depending on what you mean11

by treatment.  Is it a wound treatment?  Nebulizer goes under12

that.  Maybe they’re recording something, putting it on the13

TAR.  So, it’s a broad -- it’s a broad term.14

BY MS. ALITO: 15

Q So, if Ms. Claudio said that she could have done 10016

treatments during that day, would that seem reasonable to you?17

A It sounds like a lot.  I mean I don’t know if she’s doing18

it for the whole facility or had a block of patients.  My19

understanding is that she was disciplined for not doing20

treatments -- doing -- signing for ten patients, something to21

that effect.22

Q At Page 250 of the ALJ proceeding, she was asked,23

question:24

“Q During the course of the shift having 22 patients,25
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you sometimes would -- would have or you could have on a1

regular shift, a normal shift, maybe 100 treatments” --2

And she answers:3

“A Yes.4

“Q -- that you administered.5

“A Yes.6

“Q That would be a fair statement?7

“A Yes.8

“Q And depending -- I mean it could be more because it9

could be a very busy shift sometimes?10

“A Yes.”11

Okay.  Here’s what I want to ask you about that. 12

Whether it’s 100, a little more than 100, a little less than13

100, that’s a difficult thing to remember throughout the day,14

throughout going and working at another job, and then coming15

back, right?16

A Well, you have the book in front of you.  When she’s17

coming back to sign the book, she’s looking at it, that’s how18

most staff look, they know.  Again, they know these patients19

from the day before and the day before, even though they’re20

subacute, they’re not there as much as long-term, perhaps.  But21

she had had these -- most of the time, they have the same22

patients, they look at the binder, it’s in front of them what23

the treatment is.  That certainly reminds them of the24

treatment.  They don’t -- it’s not like totally committed to25
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memory like me sitting here not knowing what I did yesterday. 1

You know, there’d be no way.2

So, I mean, looking in front, you go, “Oh, yeah,” you3

know, you have a note paper, “Oh, I remember that.”   A little4

-- couple of words.  Or “Wound care on Mrs. Jones at 9 A.M., I5

did that.”  So, you know, in my history and experience, you can6

remember that.  And, again, if you’re writing it on a piece of7

paper, why duplicative, I don’t know, but if she has a piece of8

paper, she claimed, maybe she’s making check boxes that she’s9

committing -- that I’m committing kind of to memory, I did all10

that treatment, whatever it might be in the book, I check it,11

and that’s her method of doing it.12

Q She would have -- if that were correct, as a means of13

convenience, copied down all those treatments, maybe 75, maybe14

100, maybe 125, right?  And she’d have to spend all that time15

copying --16

A Well, she’s not writing -- I mean she probably has a sheet17

with the patient’s names --18

Q Yeah.19

A -- on them printed out.  She has the -- perhaps -- I’m20

just saying --21

Q You don’t know.22

A -- maybe she’s checking off on each patient that that23

treatment was done.24

Q But --25
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A Like a check could just mean that to her.1

Q But -- but --2

A Like she has her own steno kind of thing, like her own3

shorthand.4

Q But, Ms. Martin, if she hasn’t written on the little5

scratch paper what treatment to give, that’s another way that a6

serious mistake could occur, right?  If she just has the7

patient’s name and she checks it off?  Aren’t you supposed to8

be looking at the TAR and saying, “Okay, I give this treatment9

to this patient,” and not have a sheet in your pocket that just10

has the patient’s name and you check off?11

A Yeah, it -- as I said, and I agree, it’s preferable, and12

standard of care to do the charting right after you give the13

treatment.14

Q In a subacute facility, the patient could be there for a15

week and not months, right?16

A Right.17

Q And the treatments could change every day, right?18

A Oh, no, I mean in a week, they wouldn’t change.19

Q They wouldn’t change?20

A They -- they could change weekly, but not every day, no.21

Q That doesn’t happen that you have to change --22

A The likelihood is not as much, no.  In a hospital, yes,23

not in a subacute, they don’t change as often.24

Q They can change --25
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A They can.1

Q Yeah.2

A The majority do not.3

Q Right.  So, by doing what Ms. Claudio says she did during4

that day, we’ve got -- she’s not looking at the TARs while5

she’s giving the treatment, she’s copying something down on a6

little scratch paper, and then maybe checking off the patient’s7

name on the scratch paper, and then having to remember at the8

end of that shift, and at the end of the shift of another place9

where she’s done maybe another 50 to 100 treatments or med10

passes, “Yes, at 9 o’clock this morning, I did give this11

treatment to the patient in 18W,” right?12

A Right.,13

Q That’s what we’re saying.  And, Ms. Martin, doesn’t that14

create a tremendous risk of inaccuracies and mistakes and15

potential harm to the patients?16

A It can have a potential.17

Q And you know that Ms. Claudio had been instructed on the18

need for MARs and TARs to be signed, right?19

THE COURT:  To be signed or to be filled out and20

signed?21

A Do you mean --22

THE COURT:  What’s your question?23

A Do you mean in the education?24

Q Yeah.25
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A I wouldn’t doubt that.1

Q I -- I --2

A I, again, saw names on educational sessions.3

MS. ALITO:  Judge, I think the -- Judge, I think the4

answer to your question is that filling them out means putting5

your initial in that you’ve done the treatment.6

THE COURT:  Could you clarify the question, please? 7

Sometimes things are signed at the end of a page.  If you mean8

initialed in the box, you could say so.9

MS. ALITO:  Well --10

THE COURT:  You know that Ms. Claudio had been11

instructed in what?12

MS. ALITO:  Well, actually the instruction in -- 13

BY MS. ALITO: 14

Q  Do you know that Ms. Claudio had been instructed in15

proper procedures for filling out MARs and TARs, and not16

leaving blanks?17

A I would assume so, yes.18

Q Okay.  So, Ms. Martin, it seems like we’re not in dispute19

with Ms. Claudio that she had a violation of standard care with20

the aspirin, that’s one.21

And then we had the four incidents with respect to22

failure to complete medical documentation, that’s two, three,23

four, five.24

And then we have the incident of not filling out her25
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TARs and coming back at the end of the day, that’s six, right?1

A Right.2

Q And we know that she was trained in how to do --3

A Back up a bit.  I did agree that they’re all, you know,4

standards of care.  As far as the 9/27 write-up, the one of5

those, as I discussed yesterday, was the admission note that6

she said was -- that was lost, and then she -- she said she did7

it, it was lost.  So, that’s in question.8

There’s a five-day note, that’s fine, I mean that’s9

valid.10

The skin tear, we went over.  Yes, it’s standard of11

care to do a treatment after you receive the order.  However, I12

gave an explanation as to treating the -- taking care of the13

issue first, and then getting the order later, which is kind of14

culture of practice in many of the facilities.15

So, yes, I agree that they’re -- to answer your16

question -- the standard of care.  However, I had some17

explanation prior to that about that.18

Q Okay.  So, even if we take out the admission note that Ms.19

Claudio stated that she had done and went missing, then we’ve20

got a total of five violations of the standard of care, even if21

we count the 100 treatments that she didn’t sign as one22

violation, right?23

A Right, I counted it as one, right.24

Q All right.  And actually each one of those mistakes would25
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have been a violation of the standard of care.  So, that -- we1

could break that up if we wanted to, right?2

A Right.3

Q Okay.  And we know she was educated and trained on these4

topics.5

A Yes.6

Q And your conclusion that reinstatement of Ms. Claudio7

would not be detrimental to patient care is, again, based on8

your assumption that she never made these mistakes again,9

right?10

A Right.11

Q And it’s -- that’s speculation, right?12

A Yes.13

Q And there is no treatise or specific standard of nursing14

practice that you can point me to to support your conclusion15

that these violations that we talked about were insufficient16

for termination, and that reinstatement wouldn’t adversely17

affect patient care, correct?18

A That’s correct.19

MS. ALITO:  Your Honor, I apologize since we just20

took a break, but I have a message that my brother called my21

office and there’s some issue with my mother’s aid.  And if I22

could just make a brief call.23

THE COURT:  Certainly.  1:30 recess.24

(Recess 1:30 P.M./Reconvene 1:47 P.M.)25
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BY MS. ALITO:1

Q Okay.  Ms. Martin, we had spoken briefly about training2

before, and I just want to run through very quickly some of the3

training.  Do you have P-19 in front of you?4

A Just give me a second.  5

Q Oh, sure.6

A There are some educational --7

Q I know it’s a big file.8

A -- forms here, let me go quickly.  Yes, I think it says 199

-- it looks like a 17, but -- at the top it says, “Please see10

attached,” do you have that?  Is that what you’re looking at?11

Q No.12

A Education -- employee?13

Q This says employee education -- oh, yes.14

A Yes, yes.  Yes, it looks -- it looks like a 17 or a 19, so15

I’ve got that.16

Q Okay.  And one of the signatures of people in attendance17

is Sheena Claudio, correct?18

A Yes.19

Q All right.  And under the agenda, among other things, it20

says, “TARs not signed, a lot of blank spaces,” right?21

A Correct.22

Q Okay.  So, that was addressed with Ms. Claudio back then.23

THE COURT:  What’s the date of that?24

THE WITNESS:  The date on the education was -- it25
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looks like 5/18/10.1

THE COURT:  Thank you.2

MS. ALITO:  Okay.3

BY MS. ALITO:4

Q I’m going to hand you a document which I’m going to mark5

as Defendant’s Exhibit 29, an employee education attendance6

record dated July 16, 2010.7

THE COURT:  Are you offering this in evidence?8

MS. ALITO:  I am.9

THE COURT:  Any objection?10

MR. SANTIAGO:  Just if I can have just one second,11

Your Honor.12

THE COURT:  Of course.13

(Pause)14

MR. SANTIAGO:  I’m not quite sure what the relevance15

is.16

THE COURT:  Can you respond, Counsel?17

MS. ALITO:  It is signed by Shannon Napolitano as18

being in attendance, and among the content is receiving19

reports, documenting --20

MR. SANTIAGO:  It says on the 24-hour report.21

MS. ALITO:  Right.  Right.  And then Item Number 4,22

nursing documentation.23

THE COURT:  So, it’s pertaining to training --24

MS. ALITO:  Training --25
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THE COURT:  -- administered at least to Ms.1

Napolitano.2

MS. ALITO:  That’s correct.3

THE COURT:  Okay.  Any objection?4

MR. SANTIAGO:  It’s unclear what nursing5

documentation is, Your Honor.  So --6

THE COURT:  Counsel, that would go to interpretation7

of the record --8

MR. SANTIAGO:  Okay.9

THE COURT:  -- rather than its admissibility, right? 10

Okay.  Any objection?11

MR. SANTIAGO:  No objection, Your Honor.12

THE COURT:  Thank you.  D-29 in evidence.13

BY MS. ALITO:14

Q Okay.  Ms. Martin, do you have an idea of what would be15

meant by nursing documentation?16

A I mean it’s a huge topic, generally speaking, the17

charting, the documentation requirements for their notes, you18

know, at the end of their shift perhaps.  Again, it is broad. 19

She was probably given a general agenda, and then going on in20

her meeting about various items pertaining to documentation. 21

So, again, I would -- can only speculate as to what that might22

be.23

Q Okay.  But we do know from this that on July 16th, Ms.24

Napolitano attended a session that discussed the topic of25
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nursing documentation, right?1

A Right.2

Q Okay. 3

MS. ALITO:  Mark as Exhibit Defendant’s 30, an4

employee education attendance record dated July 28, 2010.5

THE COURT:  What’s the number?6

MS. ALITO:  30.7

(Pause)8

THE COURT:  Are you offering this in evidence?9

MS. ALITO:  I am.10

THE COURT:  Counsel, when you’re ready to respond,11

please do so.12

MR. SANTIAGO:  I have no problem with it, Your Honor.13

THE COURT:  Thank you, sir.  D-30 in evidence.14

MS. ALITO:  Okay. 15

BY MS. ALITO:16

Q So, you see on this, Ms. Martin, that among the agenda at17

the top is “Medication administration, documentation,” the five18

or six R’s of medication administration, and do you remember19

what those R’s are?20

A That’s correct, right.  The rights -- we went over21

yesterday, yes.22

Q Yeah.  And that’s the whole procedure that --23

A Right.24

Q -- that you go through.  Okay.  Okay.  And if you look on25
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the people in attendance, the third down appears to be Jillian1

Jacques, right?2

A Yes.3

Q And then two beneath that, Shannon Napolitano.4

A Yes.5

Q And then seven beneath that, Sheena Claudio, right?6

A Yes.7

Q So, all of them attended this session in July about8

medication administration, document, and the -- and the rights.9

A Yes, it appears to be, yes.10

Q Okay.  And did you --11

THE COURT:  What are the six R’s?12

THE WITNESS:  I don’t know if there are six, but I’ll13

do my best.14

MS. ALITO:  I couldn’t tell whether it was five --15

THE WITNESS:  The right patient, they mean the16

identity of the patient.  The right patient, the right17

medication, the right dose, the right time, the right root --18

there are usually five R’s.19

THE COURT:  Okay.  Thank you very much.  Five or six20

R’s.  Thank you.21

MS. ALITO:  All right. 22

THE WITNESS:  It’s hard to remember.23

BY MS. ALITO:24

Q And those are all -- those are all the things you’re25
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supposed to check before you give the medication, right?1

A Yes.2

Q Okay.  3

MS. ALITO:  Defendant’s Exhibit 31, which I am going4

to display and offer into evidence, is an employee education5

attendance record of September 15th, 2010.6

THE COURT:  When you’re ready, Counsel.  Do you have7

any objection to this in evidence?8

MR. SANTIAGO:  No objection, Your Honor.9

THE COURT:  Okay.  Thank you.  D-31 in evidence.10

BY MS. ALITO:11

Q And if you look under the name of attendants, that appears12

to be Shannon Napolitano on the first line, right? 13

A Yes.14

THE COURT:  Do we see a date on this?15

MS. ALITO:  It’s on the third page, Judge, where16

it’s --17

THE COURT:  September 15.18

MS. ALITO:  Yeah, where it says, “Nurses’ meeting,19

September 15.”20

BY MS. ALITO:21

Q And there’s a whole agenda there, right?22

A Yes.23

Q Including MARs, TARs.24

A Right, we still see problems with this, yes.25
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Q Blanks.  Yeah, it appears to be a continuing issue, right?1

A Right.2

Q And it’s being reinforced and reinforced.3

A As I said, yes, it -- that’s what they do.  They don’t4

fill it in.5

Q And it appears that Somerset is doing its best here with6

giving repeated training on this, right?7

A Yeah.8

Q Okay.  9

MS. ALITO:  Defendant’s Exhibit 32, an employee10

education attendance record for September 17th of 2010.11

(Pause)12

THE COURT:  Are you offering this in evidence?13

MS. ALITO:  I am.14

(Pause)15

THE COURT:  Any objection?16

MR. SANTIAGO:  No, Your Honor, Your Honor.17

THE COURT:  D-32 in evidence.18

MS. ALITO:  Okay. 19

BY MS. ALITO:20

Q Ms. Martin, you see this employee education attendance21

record for September 17th and, again, med pass, techniques,22

MAR, TAR, blanks, right?23

A Yes.24

Q And if you look, second from the bottom of the attendance25
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list --1

A Right.2

Q -- we see Sheena Claudio, right?3

A Yes.4

Q Okay.  Now do you have P-23 in front of you?5

A 10/25.6

Q It just says --7

A P-23, yes, I do have that.8

Q Okay.  And that just says October at the top?9

A Yes.10

Q Okay.  And this is another one of these employee education11

attendance records.12

A Yeah, it’s a nurses’ meeting, right.13

Q Right, yeah.  10/20/10, it says on the date.  And there’s14

a whole agenda attached, right?15

A Yes.16

Q And one of the items is “Proper documentation continues to17

be a problem.”  We’ve got “Admissions documentation, incidents18

and accidents.”  Then we’ve got a whole separate entry for MARs19

and TARs, right?20

A Correct.21

Q So, it appears that Ms. Jacques was instructed again about22

those issues and others on October 20th, right?23

A Yes.24

Q Okay.  Do you have Defendant’s Exhibit 24 in front of you?25
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A Yes.1

Q Okay.  And that’s an employee education attendance record2

for October 25, 2010, correct?3

A Correct.4

THE COURT:  I didn’t get the date of the -- the5

exhibit number.6

MS. ALITO:  Oh, Defendant’s 24.7

THE COURT:  One moment.8

(Pause)9

THE COURT:  Go ahead.10

BY MS. ALITO:11

Q And if you look at the top of this one, Ms. Martin, this12

one deals with proper completion of incident accident report,13

it says, “All sections must be completed.”  It says, “The forms14

are to be given to the supervisors before the end of the15

shift.” 16

And the last signature in attendance is Jillian17

Jacques, right?18

A Correct.19

Q On the first page.20

A Right.  I couldn’t read that name but, yeah, it looks like21

Jillian, right.22

Q Okay.  So, Jillian was instructed before she had the23

problems with incident reports on how to fill them out, right?24

A It appears to be, yes.25
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Q Okay.  1

MS. ALITO:  And I’m going to mark as Defendant’s2

Exhibit 33 and move into evidence an undated employee3

attendance -- employee education attendance record, numbered at4

the bottom SVRNC 00982.5

MR. SANTIAGO:  Your Honor, I object to this.  We have6

no information as to when this was -- in terms of when this was7

given.  I mean it’s -- I mean without the date, who gave it,8

what type, how long, I mean what’s the probative value of this? 9

I mean without that information, it’s a little hard to10

determine.11

MS. ALITO:  I don’t think there’s any dispute that12

that’s Ms. Claudio’s signature.13

THE COURT:  Yes, it is undated, but it does clearly14

bear Ms. Claudio’s signature.  So, it is dated at some time15

before she is terminated.16

Beyond that, the objection would go to the weight or17

meaning really of the exhibit.  But it’s admissible, I think.18

D-33 in evidence.19

BY MS. ALITO:20

Q So, Ms. Martin, at some time -- we don’t know exactly21

when, before she was terminated -- Ms. Claudio attended this22

additional education program with respect to “nurses’ notes and23

any documentation must be dated, and time,” and then “skin24

tears must be documented appropriately,” right?25
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A Yes.1

Q And then I don’t know what the last thing says about --2

A It’s a -- yeah, “skin tear or skin assessment must be3

documented,” right.4

Q Okay.5

A Right, on admission, reassessment.6

Q So --7

MR. SANTIAGO:  For -- just for completeness sake --8

THE COURT:  Yes.9

MR. SANTIAGO:  -- I believe it says “documented” --10

if you can read the whole thing.11

THE WITNESS:  “Appropriately on admission12

assessment.”13

MR. SANTIAGO:  Okay.14

THE COURT:  That’s what I think it means.15

MR. SANTIAGO:  And there’s a three in there,16

something underneath.  What’s that?  If you can read it, I17

don’t know.18

THE WITNESS:  D-X means “diagnosis to correspond with19

meds” or -- there’s no “with,” but D-X to corresponding” --20

THE COURT:  That’s okay.  Don’t struggle.21

THE WITNESS:  What they want -- what she’s saying is22

they want the diagnosis with the medication.  When you write23

the medication, you need to put the diagnosis, that’s probably24

what they mean when I’m reading this now, but that’s not what25
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it says.1

BY MS. ALITO:2

Q Ms. Martin, I don’t -- I don’t think that’s vital -- 3

A Right.4

Q -- for us to understand exactly what that was --5

A I just got involved in interpreting the note.6

Q -- and it’s -- my question’s --7

A Sorry.8

Q My question’s not going to depend on that.  My question is9

looking at this whole series of educational sessions -- call10

them educational, or call them training sessions with the LPNs11

that Somerset was conducting during this period of time, you12

would agree, would you not, that Somerset really was making a13

good effort at educating the LPNs in what was expected of them14

in terms of the standard of care?15

A I’d agree with that.16

Q And after you do an educational program a number of times,17

at some point, you’ve got to move from education to discipline,18

don’t you?19

A Yes, I do agree with that.20

Q Ms. Martin, you testified on direct about the culture in21

the building in Somerset and that the record reflected there22

were some sloppy practices --23

A Yes.24

Q -- that were obviously trying to be dealt with.  The fact25
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that the culture, at a certain point, may have been a certain1

way, that doesn’t change what the standard of nursing care is,2

does it?3

A That’s right.4

Q Okay.  And the fact that other people may have made5

mistakes, that doesn’t change the standard of care, does it?6

A Correct.7

Q So, you’re not criticizing Somerset for its efforts to8

meet the standard of care, are you?9

A No.10

Q And you’re not criticizing Somerset for wanting to put11

into place best practices and have its employees adhere to12

those best practices, right?13

A No, I wouldn’t criticize them for wanting to do that,14

that’s right.15

MS. ALITO:  I have nothing further on cross.16

MR. SANTIAGO:  Your Honor, if I can have about five17

minutes just to gather --18

THE COURT:  Sure, um-hum.  As soon as you’re ready,19

the courtroom deputy will have us resume.20

MR. SANTIAGO:  Okay.21

(Recess 2:09 P.M./Reconvene 2:25 P.M.)22

THE COURT:  Yes.23

REDIRECT EXAMINATION24

BY MR. SANTIAGO:25
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Q Ms. Martin, in cross-examination, you were asked questions1

about the preference of an RN unit, do you recall that?2

A Yes.  Yes.3

Q In your experience, would you prefer experienced LPN over4

RNs?  New RNs?5

A Yeah, I was just discussing that informally.  Generally6

speaking, yeah, I mean I would -- there’s varying degrees of,7

you know, experience and credentialing.  An RN coming out of8

school or within six months or a year doesn’t have as much9

experience as, say, an LPN that maybe has worked five to ten10

years in a facility -- say in a nursing home setting.11

Q Okay.  How about an LPN who has -- who has worked at the -12

- at a long-term care facility and familiar with the patients,13

would you prefer that person over a new RN?14

A Again, it’s difficult to say, you know, from a theoretical15

standpoint, perhaps.  Yeah, from a new -- when you say “new,” I16

mean new three months, six months out.  I don’t know.  I would17

have to know the individuals, but certainly coming out of18

school, an RN is pretty green, they really need a lot of19

support, I’ve found, especially within the last ten, 15 years. 20

They’re not coming out as prepared as they used to, and I’d21

prefer at that moment to have someone who is more experienced22

and knew the ways of the facility.23

Q In your experience as an administrator, you said you had24

some -- what was your experience with LPNs and RNs as an --25
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A As the administrator?1

Q Yes.2

A Well, I worked with both, obviously, because that’s how3

it’s staffed in the facilities.  Generally speaking, we had4

more RN complement to LPN complement in the subacute unit.  It5

means that you would still have LPNs, but you would have more6

RN oversight in that unit generally.  There are times when7

there might have been three LPNs and one RN in the subacute8

unit, but generally speaking, there are more nurses -- nurse9

complement and the complement if you were going to have a10

choice of RN and LPN, you would have more RN in the subacute11

wing. 12

And generally -- to finish answering the question,13

the long-term care could be either, as well, depending --14

sometimes it’s about what’s available in staffing.  If you had15

an LPN and an RN, you might have an RN on the long-term care,16

or you might have the LPN working, like rotate it or change. 17

So, it’s --18

Q Okay.19

A Just something -- it might be a scheduling issue.20

Q In terms of performance, in terms of skills and21

performance of, in your experience, of LPNs and RN, what -- can22

you speak about that?23

A Well, obviously -- and we’ve gone over this before.  The24

RN certainly has more education, there’s more course work in25



Martin - Redirect 130

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

the sciences and assessment, as well.  And the LPNs have --1

don’t have assessment, and they don’t have the intense sciences2

that they have in the curriculum.3

Q Okay.  And in your experience dealing with mix nursing4

units, do you -- did you have a preference of RNs over LPNs? 5

Did you have a preference?6

A You prefer RNs.  You do prefer them.  They’re not7

available, they’re not budgeted usually.  You have to budget8

for a certain amount of mix -- they call that a staff mix.9

Q Okay. 10

A There was a time -- I’ve been -- through all my career has11

been nursing shortages, so I think that’s where the LPN came12

from actually is through nursing shortages.13

Q Do -- in your experience, do RNs cost more than LPNs?14

A Yes.15

THE COURT:  Even a new RN?16

THE WITNESS:  Yes.17

MR. SANTIAGO:  Okay. 18

BY MR. SANTIAGO:19

Q Could you put it in dollars and cents for us, how much20

more?21

A It’s been a while, but let me see.  In -- again, a nursing22

home.  I remember we did -- we worked on a salary scale at one23

point in Care One at one of the buildings -- it was quite a24

while ago, but I definitely know that there had to be at least25
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a $10 an hour difference between the LPN and RN.1

Q Okay.2

A And, again, they go by -- they would kind of try to grade3

them.  And this was because salaries were all going crazy,4

everyone was just giving everybody any salary they wanted.  So,5

they had to get a handle on that, and they made a grid.  So,6

they looked at experience, they had like zero to three years,7

and then three to five years, and then five to ten years, that8

type of thing, and over 15 was another rate.9

Q Okay.10

A And that would be from the LPN to the RN, it would be11

graded like that.12

Q Can you take a look at P-27?13

THE COURT:  P or D?14

MR. SANTIAGO:  P.  P-27.15

A I don’t have them in number order.  What is it?16

Q It’s -- it’s the -- it says “Employee Warning Record for17

Jillian Jacques.”18

A Okay.  19

Q And it has an audit.20

(Pause)21

A Okay, I have it.22

Q Ms. Martin, if you can take a look at the last page, it23

should say 2523.24

A Right, I have that.25
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Q Okay.  Can you tell us how much overtime she was paid in1

that given period of time?2

A Looks like $90.82.3

Q Okay.  Now if you take a look through the audit, starting4

on Page 2.5

A Okay.6

Q And you see those totals, can you tell us what that is,7

from your experience?8

A Oh, the totals, yeah.9

THE COURT:  What page are we on?10

MR. SANTIAGO:  Page 2 of P-27.11

A I think the number at the bottom -- did you want me to12

look at 2520?13

Q Yeah, 2520.14

A Right.15

Q 2521.16

A Right.17

Q And 2522.18

A The totals are -- the first column appears to be the hours19

that were worked that day, and the other -- the second column20

is the cumulative.21

Q Okay.22

A Adding on -- adding on day-by-day of the cumulative23

number.24

Q And if you recall --25
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THE COURT:  Counsel, I’m sorry, I’ve lost you.  There1

is actually a four-page document attached to --2

MR. SANTIAGO:  Yeah, I’m --3

THE COURT:  -- a two-page document.  So, let’s use4

these Bates numbers so I can follow.5

MR. SANTIAGO:  Okay.  The Bates number is 2520, Your6

Honor.7

THE COURT:  Thank you.8

MR. SANTIAGO:  Starting there, through 2522.9

BY MR. SANTIAGO:10

Q Do you see that?11

A Yes, I have it, yeah.12

Q Okay.  How many hours is normally scheduled for an LPN to13

work?14

A I’m -- eight hours --15

Q Okay.16

A -- is a shift.17

Q And if you take a look through those hours, are those more18

than eight hours or less than eight hours?19

A Most of them are more than eight hours.20

Q So --21

A Right.22

Q -- I recall your testimony earlier as that you reviewed23

some of these, and you found that some of these nurses were24

working over, although coming in late, were working over their25
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time, isn’t that correct?1

A Yes.2

Q Okay.  However, it doesn’t -- from this, can you deduce3

whether or not they were being paid overtime?4

A Well, if they had $90 paid -- I have to look at that5

again.  Let me see -- 90 -- it’s -- I’m just looking -- I’m6

thinking to myself is it 90 -- 90 hours or $90.  So, I’m a7

little bit off on that.8

Q Okay.  If you can --9

A It might be -- I mean depending on -- yeah, this goes all10

the way for a month.  So, it might be 90 hours.  90.82, that11

would make sense.12

Q Okay.13

A Because this goes from 1/1 all the way to sometime in14

September.15

Q Okay.  If you take a look at D-23 --16

THE COURT:  What’s the number?17

MR. SANTIAGO:  D-23, Defendant’s 23.18

(Pause)19

THE WITNESS:  What is that?  Because I don’t have the20

numbers.21

MR. SANTIAGO:  It’s her -- Jillian Jacques’s22

appraisal.23

THE WITNESS:  Oh, okay.  I have her stuff here, hang24

on one second.25
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(Pause)1

THE WITNESS:  Okay, I have that.2

BY MR. SANTIAGO:3

Q If you can go to the second page, if you can read into the4

record the strengths.  Is there a section for strengths?5

A Yes. 6

Q Can you read that into the record?7

A Yes.  “Jillian has learned the charge nurse8

responsibilities and covers the desk on 3 to 11 shift on9

occasion.  She covers as supervisor.”10

Q Okay.  In your experience as a former administrator, would11

you allow a nurse to perform supervisory duties if you didn’t -12

- if you had problems with their performance?13

A No.14

Q And who normally, in your experience, who would you -- in15

your experience as an administrator and Director of Nursing --16

would you choose to do charge nursing duties?17

A You prefer to have an RN doing charge, but in -- depending18

on the facility and what your availability is, you pick your19

best, or one of your better nurses to do the charge duties.20

Q If you can take a look at P-13.  It would be the warning21

for Jillian Jacques, 12/2/2009.22

(Pause)23

A What’s the exhibit number again?24

Q It’s P-13.  Petitioner’s 13.25
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(Pause)1

Q Just let me know when you get it.2

(Pause)3

A Okay.  Here it is.4

Q Do you have it?5

A Yeah.6

Q Can you see where it says “Prior disciplinary notices in7

file?”8

A Yes.9

Q Can you tell us what that symbol means?10

A It’s a zero with a line through it, it means none.11

Q Okay.  So, prior to this discipline, Ms. Jacques had no12

discipline?13

A That’s what it appears to be, yes.14

Q Okay.  And her date of hire was -- what was her date of15

hire?16

A 11/30/99.17

Q Okay.  And in your experience as a former director of18

nursing and also administrator, would you have -- what actions19

would you have taken in terms of this incident, whether or not20

-- would you have given a final warning with a person who has21

no disciplinary actions prior?22

A No, I think I had said that previously, right.23

Q Do you believe in your experience as a director of nursing24

and administrator that what Ms. Jacques was alleged to have25
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done in this discipline, whether or not that amounted to --1

what actions would you have taken based on what she was alleged2

to have committed?3

A I think a written warning would be fine.  But to call it a4

final when she hadn’t had anything prior that it sounds like5

she’s been told before and in a formal way, and it hasn’t --6

it’s not in the record that way, so -- I mean it is important,7

as I established, that she chart properly on pain management,8

so I’m not going to, you know, deviated from that.  Maybe a9

first written notice would have been appropriate.10

Q And if you could take a look at D-2.11

A Okay.12

Q You were asked questions about Ms. Jacques’ individual13

statement, which is on Somers 2513, do you see that?14

A Yes.15

Q Okay.  And you were asked --16

MR. SANTIAGO:  Your Honor, do you --17

THE COURT:  Are we at D-22 or D-2?18

MR. SANTIAGO:  D-2, Your Honor.19

THE COURT:  Okay.  Thank you.20

MR. SANTIAGO:  It’s Somers, Your Honor, 2513.21

THE COURT:  I have it.22

MR. SANTIAGO:  Okay, you have it.  Okay.23

BY MR. SANTIAGO:24

Q You were asked questions about the individual statement25
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and whether or not you understood it, and you said that you1

would write -- that nurses would write in nurses’ notes some of2

this, do you recall that?3

A Yes.4

Q Okay.  Can you take a look at 2511?5

A Yes.6

Q Do you see where it says “Describe exactly what happened?”7

A Yes.8

Q Can you read that into the record?9

A Right.  I’ll try.  “Resident found on floor sitting in10

room.  States he was trying to get in bed and slipped.  No11

complaint of pain or injury.”12

Q Okay.  Is this what you were referring to when you said13

they would write it somewhere else?14

A No, I was referring to the actual nurses’ notes in the15

chart.16

Q Okay.  Do you know --17

THE COURT:  What is Page 2511?18

THE WITNESS:  It’s the front page of the incident19

report.20

BY MR. SANTIAGO:21

Q Now do you know if you -- if I were -- if you were to22

assume that at Somerset Valley they didn’t have separate23

nursing notes, but that they wrote it here instead, would that24

-- how would that impact your opinion?25
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A Well, I mean she was written up, is my understanding, for1

not completing the incident report.  And I think that’s what2

that page on 2513 is, that she didn’t finish writing it.  And I3

think that she was supposed to get a nurses’ aid to write a4

statement and she hadn’t gotten that aid.  She let the DON know5

that.6

She did do the front page of the incident report,7

that’s completed.  The other thing that she would do that I8

don’t have privy to -- and I’m not sure even you do -- but9

would be in the chart, a nurse’s note that would state that the10

incident occurred, and that -- which is an answer to Ms.11

Alito’s question about the standard of care for documenting.12

Q Okay.13

A So, she met, you know, the incident report requirement for14

the front page, she did do that.  She did not -- she was15

written up, to my understanding, for not finishing it, which16

had to do more with the -- not having the aid finish her17

statement.18

Q Okay.  Now if you take a look at 2512.19

A Okay.20

Q In that same box, if you can read that.21

A Okay.  It says, “6:45, heard resident call out.  Alarm on. 22

Found sitting on floor.  Stated,” in quotes, “I was reaching23

for the urinal and slipped.  Complaint” -- “C.O. verbalized.”24

Q Okay.25
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A “No complaint verbalized” with a zero -- the zero was1

before that.  Sorry.2

Q Okay.  Is -- would you say that this report is complete,3

at least this sheet of paper of the incident -- accident report4

portion of it?5

A Yes.  I mean, you know, the signatures need to be still at6

the bottom, the administrator has to sign, so in that way.  But7

generally speaking, the part that the nurse would fill out is8

complete.9

Q Okay.   You were asked questions about D-28.  If you can10

take a look at Defendant’s 28.11

A Okay.12

THE COURT:  Give me that cite, Counsel.13

MR. SANTIAGO:  Defendant’s 28.14

BY MR. SANTIAGO:15

Q Now you were asked questions about whether or not you16

believe the level of Ms. Jacques’ disciplines leading up to17

2/9/11 were sufficient to -- for her termination, and you made18

a statement as, “What it is,” talking about in reference to the19

discipline.  Can you tell us what you mean by that -- what you20

meant by “what it is?”21

A (No verbal response)22

Q In reference -- you were -- there was some discussion as23

to the severity of the discipline.24

A Okay.25
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Q Okay?1

A Yes.2

Q Can you tell us what you meant by that?3

A Well, I felt that -- and I’ll reiterate -- that based on4

her previous write-ups that I knew of, or the one on 9/28,5

which had several issues going on on that one write-up, that6

was at least down as a first written warning.  To have then7

11/1 was the incident report issue -- which you know what my8

feeling is on that -- and then to go right to a termination9

regarding the aspirin write-up -- the write-up of 2/10/11, I10

felt that that was inappropriate and somewhat severe to11

terminate.12

Q Okay.13

A It might have been certainly a discipline, maybe a final14

warning, could have been suspension, that’s usually the route15

when you go from a written, you go to a suspension of one day,16

sometimes then a second -- sometimes it’s two days after that,17

depending on the administrator and how they want to handle it. 18

For this -- answering your question, I felt that it was severe.19

Q And in your evaluation, does that take -- does that also20

take into account the post fall?21

A Yes.22

Q Okay.  Now if you --23

THE COURT:  Take into account the what?24

MR. SANTIAGO:  The post fall status.  She was also --25
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in the discipline, she was both the transcription error and the1

post fall.  The failure to document on the post fall status.2

THE COURT:  Okay.3

MR. SANTIAGO:  Okay.4

BY MR. SANTIAGO:5

Q If you can read Ms. Jacques -- on D-28, if you have it, if6

you can read -- I believe you’ve read into the record what she7

was alleged to have done.  Can you read her comments in8

response?9

A Sure.  She checked off, “I disagree for these reasons. 10

The circumstances under which I did the” -- something11

“admission and I missed orders, fax not working, confused12

patients in” -- it looks like the “dining room.  No assistance. 13

I agree that I may have overlooked” -- let me turn the page --14

I don’t have it -- I don’t have a second part to that.15

Q It’s the last line on Page 5155.16

THE COURT:  “Without” --17

THE WITNESS:  Oh, oh, okay, that’s her writing.18

THE COURT:  “Dining room without” what?19

THE WITNESS:  I’m sorry.20

THE COURT:  “Assistance without.”21

A “I agree that I may have overlooked” -- “have” -- “I may22

have overlooked documentation on post fall on 18W.”23

Q Okay.  And I believe the -- Judge Cooper -- Your Honor was24

asking you if you could back up where it said -- starting from25
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“the fax not working,” if you can continue there.1

A Oh, okay.  I’m sorry.  She doesn’t have commas in -- it2

doesn’t read well, I’m sorry.  But I’m just reading it as3

they’re writing it, and it’s a little bit difficult.  “I missed4

an order” -- it looks like comma -- “fax not working.  Confused5

patients in dining room.  Zero assistance.”  She has A-S-I-T, I6

don’t know -- “I agree that I may have overlooked documentation7

on post fall on 18W.”8

Q Okay.9

A So, she agrees that she overlooked the documentation. 10

She’s giving a reason of what was going on on the shift; that11

she was tremendously busy and was not -- you know, missed12

something on that, on the post fall.13

Q And is it usual that a person who is doing charge nurse14

duties is also on the floor at the same time, in your15

experience?16

A In my -- again, what -- what you -- what is supposed to17

happen and what does happen are two different things.  What’s18

supposed to happen is a charge nurse -- it’s supposed to be the19

charge nurse, she’s supposed to be at the desk dealing with the20

orders, phone calls, fielding whatever, issues are going on. 21

It’s tremendously -- amount of activity, supervising, walking22

around, checking people.  Many times the charge nurse will have23

to take an assignment, as well.  So, that’s what happens in24

reality, but it’s not supposed to.25
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Q Okay.  What’s not supposed to happen?1

A Well, you’re not -- you asked me what --2

Q Yeah.3

A -- what the charge --4

Q What’s not supposed to happen with the charge --5

A You’re not -- you’re not supposed to have multiple duties6

like that.  How can you run the desk, and orders, and phones,7

and then take a patient load.  So, it happens, you have to do8

the best you can, but -- and that’s the reason why: mistakes9

will happen when you’re overloaded, you’re overworked, and10

you’re fragmented. 11

Q Are you then --12

A So --13

Q Are you suggesting that Ms. Jacques shouldn’t have had a14

patient load that day if she was charge nurse?15

A Yeah, I believe that the charge nurses should not have a16

patient load.17

Q Okay.  If you can take a look at P-16.18

(Pause)19

THE COURT:  D-16?20

MR. SANTIAGO:  Um-hum.21

THE COURT:  D-16?22

MR. SANTIAGO:  P -- Petitioner 16, I’m sorry, Your23

Honor.24

THE WITNESS:  What is that?  What is that, again?25
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MR. SANTIAGO:  Petitioner 16.1

THE WITNESS:  Yeah, what is it?  I just --2

MR. SANTIAGO:  Is -- it’s Sheena -- it’s Shannon3

Napolitano’s.4

THE WITNESS:  Oh, Shannon, okay.5

MR. SANTIAGO:  Yeah.  It’s -- it’s -- it’s the litany6

of her discipline that day.7

(Pause)8

THE COURT:  It looks like this.9

THE WITNESS:  Yeah, I have that.  It didn’t have a10

number on it.11

BY MR. SANTIAGO:12

Q Do you have it?13

A Yes.14

Q If you can turn to the -- to the MARs.  15

THE COURT:  Can we have a page?16

MR. SANTIAGO:  I don’t have it in front of me, Your17

Honor.18

THE COURT:  3341 maybe?  3341?19

THE WITNESS:   Yes, 3341, it looks like.20

MR. SANTIAGO:  Yeah, 3341.21

BY MR. SANTIAGO:22

Q Do you see that?23

A Yes.24

Q If I could just approach you, because it will make it a25
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lot easier.1

A Okay.2

Q If you look a little further down to -- what’s this --3

A This one here?4

Q Yeah, this -- this -- yeah --5

A Van --6

Q And this one.7

A Yeah, Vancomycin.8

Q It’s the third medicine and the fourth medicine.9

A Well, it’s the -- it’s the fourth one.10

Q Okay.11

A Vancomycin.12

Q Vancomycin.13

A Right.14

Q Do you see -- does it say D-C on that one?15

A Yes.16

Q Okay.  When you talk about an item being discontinued, is17

that what you’re talking about?18

MS. ALITO:  Objection; leading.19

A Yeah, that’s how they indicate it, if that’s what you’re20

asking.  Right, they put a D-C in the record.21

Q Now do you see that same D-C in the -- in the zinc oxide?22

A No, I don’t see that there.23

Q Okay.24

A It’s not there.25
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Q Thank you.  Now do you know if the September MAR would1

have -- would have D-C written on the September MAR?2

A Well, if -- no.  If the medication is discontinued, when3

you start over the next month, you wouldn’t write that over.4

Q Okay.  And so there would be nothing on the MAR -- let’s5

presume, okay, that there was nothing on the MARs in September,6

like you just testified to.7

A Right.8

Q And --9

THE COURT:  For zinc.10

MR. SANTIAGO:  For zinc.11

BY MR. SANTIAGO:12

Q And the medication was still in the med cart, what -- in13

your experience, what can result?14

A A continuation of what preceded is people may be still15

giving that medication because that’s one of the issues that I16

talked about extensively.17

Q Now if you can go to P-18.18

(Pause)19

Q P-18 would be the baby aspirin for Sheena Claudio,20

Petitioner’s 18.  It’s the warning --21

A I know, I have -- I have it in piles here so I had to get22

to her packet.  Okay, I have it.23

THE COURT:  Is it coated aspirin this issue, is that24

it?25
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MR. SANTIAGO:  No, no, no.  The --1

THE WITNESS:  It’s 9/27/10, the write-up, is that2

what you’re having me look at?  Exhibit 18?3

THE COURT:  P-18 is 9/17/10.4

THE WITNESS:  Oh, I don’t have that then.5

MR. SANTIAGO:  Yeah, it should be 9/17.6

THE WITNESS:  Okay, I have that.7

BY MR. SANTIAGO:8

Q Do you see that?  Okay.  You were asked questions about9

whether or not this met the standard of nursing practice, do10

you recall that?11

A Yes.12

Q And you were also asked questions about whether or not you13

agreed with this discipline?14

A Yes.15

Q Okay.16

A I was asked that.17

Q Now Ms. Claudio was issued a final warning for this -- a18

final written warning for this incident.  In your experience as19

administrator and director of nursing, what actions would you20

have taken based on the allegations of this discipline?21

A Being that, you know, it was a medication issue.  I mean22

if it was something else, if it was just a documentation, it23

would be maybe a verbal.  But that it’s a medication, I would24

do a written warning.25



Martin - Redirect 149

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Q Would you --1

A Not a final written.2

Q Okay.  And if you can see up top where it says,3

“Disciplines issued.”4

A Yes.5

Q Is there -- “Prior disciplines.”  Is there anything there?6

A No, there’s nothing noted.7

Q Okay.  If you could take a look at what’s been marked as8

P-23.9

A Could you tell me what it is?10

Q Yeah, it’s a month -- it’s the October monthly nurses’11

meeting.12

A Oh, okay.13

THE COURT:  D-23?14

MR. SANTIAGO:  P.15

THE COURT:  P-23.16

MR. SANTIAGO:  Petitioner’s 23.17

(Pause)18

THE WITNESS:  Okay, I have it.19

MR. SANTIAGO:  Okay.20

BY MR. SANTIAGO:21

Q Is there -- is there an indication of how long this22

meeting was?23

A No.24

Q Okay.  Is there an indication of how long each topic on25
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the agenda -- how long it took for each topic to be covered?1

A No, it’s not there.2

Q And there -- there are numerous topics attached on the3

agenda, isn’t that correct?4

A Yeah, there’s a tremendous amount for one meeting, yes.5

Q Do you know how you would be able to cover all of those6

topics in one meeting?7

MS. ALITO:  Objection; speculation.8

BY MR. SANTIAGO9

Q In your experience.10

A Um -- I mean, yeah.  What happens with the nursing11

meetings is they try to compact everything up that happens12

during the month or during a period of time.  And when they13

decide that they’ve had too many issues, they decide to have a14

meeting and they put too much in it.  And sometimes you15

overload the staff with that, that’s what I’ve found.  That16

it’s better to have like five good clean topics than have a17

multitude of different things because people just don’t --18

they’re tuning out.19

Q Is there -- if you can look at the first page.20

A Yes.21

Q Is there a -- could you have one single meeting on a day22

where the 7 to 3, the 3 to 11, and the 11 to 7 shift are all23

together at the same time for a meeting?24

THE COURT:  What’s the question?  I don’t understand.25
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BY MR. SANTIAGO:1

Q On this -- on this sheet, are every single shift covered?2

A Yeah -- no, I understood it.3

Q Okay.4

A I understood the -- because I know how it works.  Yeah,5

what -- no, everyone’s not there at once.  What you’re doing is6

repeating the meeting with those -- with the groups that come7

in.  You’re having groups, giving them assigned times, and8

you’re repeating the substance of that meeting with that group,9

that’s my understanding of what goes on.10

Q And would the same person have a meeting for each shift,11

the same person?12

THE COURT:  In -- the same instructor?13

MR. SANTIAGO:  Yes.14

BY MR. SANTIAGO:15

Q The same instructor?16

A Usually one person is giving that meeting.  But you know,17

I’m looking at this now, and it’s not listed the way I just18

said.  It says like Eileen Donio (phonetic) is the first one19

signed in, it’s 7 to 3.  And then we have another nurse that’s20

3 to 11, another nurse -- and then later on, we have 11 to 7. 21

So, it looks like it might have been one meeting.  I’m not sure22

because the way they signed in.  So, they could have had --23

THE COURT:  When could you have this meeting and have24

representatives of all three shifts there?25
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THE WITNESS:  I know, it would be -- it would be1

hard.  It would be really hard to have, but sometimes they call2

a meeting and they might make certain people come and show up,3

and whoever shows up -- I mean you don’t see all the shifts --4

all the staff there, obviously.  There’s -- one, two, three,5

four, five, six -- six from 3 to 11, and three from 7 to 3. 6

So, I don’t have information to say that it’s a second meeting,7

or a first meeting, or -- I don’t know.8

BY MR. SANTIAGO:9

Q And if you could take a look at D-24.  It’s D-24.10

A Is it the education?  Oh, yeah, I have it.  Okay.11

Q Is there anything that would indicate how long this12

meeting was?13

A No, they don’t usually -- I mean it says “length,” but14

they -- I think they left it blank.15

Q So, we don’t -- there’s no indication as to how long this16

meeting was or how long it took to cover, or whether every17

topic was covered in this meeting?18

A No, I don’t know it was actually covered.  I know what she19

had planned to cover.  That was her agenda, she has it listed,20

but I don’t -- we don’t know the other areas.21

Q And, again, it looks like the 7 to 3 and the 3 to 1122

shift, do you see that?23

A Yes.24

Q How would you cover this topic with both of those shifts?25
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A Well, it’s usually pretty brief because you’re having --1

the staff -- usually what happens is around the nurse’s2

station, and you’re, you know, having everybody gather around,3

sign in, and you’re going over things quickly with them. 4

That’s what this kind of looks like to me.5

Q Okay.  So, it wasn’t a very lengthy meeting in your6

experience.7

A Right.8

MS. ALITO:  Objection.  There’s no foundation for9

saying that -- a length of this meeting.10

THE WITNESS:  Right, I don’t know the length, right.11

BY MR. SANTIAGO:12

Q How could -- how -- who would be covering the floor if all13

of the nurses on 7 to 3 and 3 to 11 are in this meeting?14

A That’s why it’s done usually at the nurses’ station,15

around that area.  Again, I don’t know the facility, what it16

looked like, but it’s usually done there as -- for that reason.17

THE COURT:  There is -- I’m just going to ask one18

question.  If you look at the next page -- the next three19

pages, okay.  This refers to something called a monthly staff20

meeting on December 22, 2010.  And it’s got quite a few people21

signed up from at least two shifts.22

THE WITNESS:  Right, I see that.  It looks like the23

monthly staff meetings, and this tends to be the way it is, if24

you don’t mind me speaking.  Monthly staff meetings are longer,25
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and they’re a little bit more formal, and that’s why you can1

see it’s 45 minutes, it’s in a conference room, there’s a lot2

more people there.3

THE COURT:  I see.4

THE WITNESS:  And whereas in education, it would be5

more of an impromptu, go to the nurses’ station, quickly go6

over some things.7

(Pause)8

BY MR. SANTIAGO:9

Q Again, if you can take a look at Defendant’s 30.10

A Okay.11

Q Is this another one of those -- how -- how would the --12

all of the shifts be at the same meeting in this one?13

A Well, like as I said, based on looking at the14

participants, and the mix, it’s probably something that15

occurred right in the nurses’ station area because you really16

couldn’t take people off the floor.  It wouldn’t be safe to do17

that, and so I might -- the way I’ve seen it done is that you18

go to the nurse when you have issues going on that you need to19

communicate.  You go to the nurses’ station and you get as many20

people as you can during change of shift, because that’s when 721

to 3 is there, and 3 to 11, so that might help, Judge, during22

that period.  That’s --23

Q And how --24

A And sometimes you ask the 11 to 7, if they’re available,25
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if they can come in.1

Q Okay.  And in your experience, how long are those meetings2

normally?3

A 15 minutes, 20 minutes it could be usually.  Sometimes 30. 4

It’s kind of hard to do it longer for the reasons of patients5

calling for help and needing to get the work done.6

Q And finally Defendant’s 33.7

A Yes, I have that.8

Q Is there any indication as to the length of this meeting?9

A No.10

Q Is there any indication as to the date of this meeting?11

A No.12

Q Now --13

THE COURT:  Is that D-33?14

THE WITNESS:  Yes.15

THE COURT:  Go ahead.16

BY MR. SANTIAGO:17

Q Now this meeting could have been -- it says that Ms.18

Claudio was -- attended this meeting, correct?19

A Yes.20

Q Okay.  Ms. Claudio received a warning for a skin tear on21

9/27, is that correct?22

A That’s correct.23

Q Now this meeting could have happened after Ms. Claudio24

received her skin -- her -- the warning for a skin tear, isn’t25
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that correct?1

A Could -- most likely it was, yes.2

Q Okay. 3

MR. SANTIAGO:  Thank you.  No further questions.4

RECROSS EXAMINATION5

BY MS. ALITO:6

Q Ms. Martin, could you try and find P-16 one last time?7

A What was that again?  What was --8

Q Oh, P --9

A Yes, what was the --10

Q Petitioner’s 16.  It’s the -- the first page is the note11

about Shannon Napolitano.  On 9/17/10, Inez Konjoh spoke with12

nurse --13

A Oh, I -- I think I have it.  The letter, you mean?14

Q The front page -- the front page is like --15

A I have it, yeah.  Right. 16

Q Okay.  Can you turn to the page you were looking at before17

with the number thirty-three --18

A The order sheet?  19

Q Yeah.20

A Yeah.21

Q Um-hum.22

A The MAR, I mean.23

Q Right.24

A Yes.25
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Q 3341.  And Mr. Santiago directed your attention to another1

entry there for Vancomycin.2

A Yes.3

Q It has the D-C.4

A Yes.5

Q Okay.  And that also had the days numbered off at the6

bottom, right?7

A Yes.8

Q That was for one week, correct? 9

A That’s correct.10

Q And then the numbers one, two, three, four, five, six,11

seven, right?12

A Correct.13

Q And --14

A And it says “stop,” right.15

Q Yeah.  And then the D-C is in the middle of those seven16

days, right?17

A Yes.18

Q So, in this case, unlike the zinc case, it appears that19

the doctor changed the order and said discontinue before those20

seven days were up, right?21

A That’s correct.22

Q Okay.  You were asked a number of questions on redirect23

about new nurses and old nurses, in terms of experience.  And24

you’re not aware of what the experience level is of the -- any25
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RNs at Somerset, right?1

A Not specifically.  No, I didn’t have that information. 2

Just from what they said in their hearing, I was able to glean3

that.  Some of them had three years experience, that was the4

impression I had, that they had at least a year experience5

there.  Some had ten years.6

Q And are -- you’re talking about the LPNs, right?  Not7

the --8

A Yes.9

Q Not the -- not any RNs, right?10

A No, that’s right, just the people I’m dealing with here.11

Q Okay.  And you were asked a number of questions, would you12

pick this RN over this LPN.  Ms. Martin, if you were -- if you13

had a choice between a newer RN and an experienced LPN with14

lots of bad habits, and a track record of mistake after15

mistake, you’re going to pick the newer RN, right?16

A Yes.17

Q You talked about the no prior disciplines before, the ones18

we’re talking about now for Ms. Jacques, do you know, Ms.19

Martin, when --20

THE COURT:  Ms. Jacques, you’re talking about?21

MS. ALITO:  Yes.22

BY MS. ALITO:23

Q Do you know when the current owners of Somerset -- when24

the ownership of Somerset changed?25
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A No.1

MS. ALITO:  I have nothing further.  Thank you,2

Judge.3

THE COURT:  Okay.  Any re-redirect?4

MR. SANTIAGO:  No further questions.5

THE COURT:  Okay.  We stand adjourned until we can6

continue this at a date to be set.7

Good day, everyone.8

(Whereupon, at 3:17 P.M., the hearing was adjourned.)9

10
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TRENTON, NEW JERSEY  THURSDAY   FEBRUARY 9, 2012   11:36 A.M.1

(Call to order of the Court)2

THE COURT:  Good morning, everyone.3

MULTIPLE SPEAKERS:  Good morning, Your Honor. 4

MULTIPLE SPEAKERS:  Good morning, Judge.5

THE COURT:  Okay.  I’ll take your appearances again.6

MR. SANTIAGO:  Sal Santiago from -- for the7

petitioner.8

MR. SILVERSTEIN:  Michael Silverstein for the9

petitioner.10

MS. DICHNER:  Ellen Dichner for the amicus.11

MS. ALITO:  Rosemary Alito for the respondent.12

MR. BARBATSULY:  George Barbatsuly for the13

respondent.14

MR. LIKENS:  Steve Likens for the respondent.15

THE COURT:  Thank you.  Are we ready to proceed with16

respondent’s rebuttal witness?17

MS. ALITO:  We are, Judge.18

THE COURT:  Okay.19

MS. ALITO:  And it’s William Isele.20

MR. ISELE:  Good morning, Your Honor.21

THE COURT:  Good morning, sir.  You’re still under22

oath.  You may be seated.23

MR. ISELE:  Thank you.24

THE COURT:  One moment, please, Counsel.  I’ll tell25
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you when I’m ready.1

(Pause)2

THE COURT:  Proceed.3

MS. ALITO:  Thank you, Judge.4

WILLIAM ISELE, DEFENDANT’S REBUTTAL WITNESS, PREVIOUSLY SWORN5

DIRECT EXAMINATION6

BY MS. ALITO:7

Q Mr. Isele, I’m going to show you a document that’s been8

marked for identification as Defendant’s Exhibit 11.  And could9

you tell us what that document is, please?10

A That is my supplemental report on -- that I wrote after I11

had had an opportunity to review Nurse Martin’s report.12

Q Do you adopt the opinion set forth in Exhibit D-11?13

A In Exhibit 11, yes.14

MS. ALITO:  I would move Defendant’s Exhibit 11 into15

evidence.16

THE COURT:  Any objection at this time, Counsel?17

MR. SANTIAGO:  Not at this time, but we may -- one18

second, Your Honor.19

THE COURT:  Take your time.20

(Pause)21

MR. SANTIAGO:  No objection, Your Honor.22

THE COURT:  Thank you, Counsel.  D-11 in evidence.23

BY MS. ALITO: 24

Q Mr. Isele, I’m going to direct your attention to Shannon25
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Napolitano first, and to a January 4, 2010 warning that she1

received for pain assessment.2

A Yes, I recall that.3

Q And if you recall, Nurse Martin blamed -- testified that4

she blamed this on a breakdown in communication.  Now if we5

assume there was a breakdown in communication in terms of when6

pain assessment should be done, is that the only issue that you7

addressed with regard to this warning?8

THE COURT:  I’m sorry.  I didn’t quite follow the9

question.10

MS. ALITO:  Sure, let me -- let me rephrase, Judge.11

THE COURT:  Okay.12

BY MS. ALITO:13

Q Aside from the question of Ms. Martin’s saying there was a14

breakdown in communication of whether pain assessments were to15

be done at the beginning of the shift or the end of the shift,16

did the materials that you reviewed with regard to this warning17

raise other issues?18

A Yes, they did.19

Q And could you explain them, please?20

A The real issue here is not when the pain assessments were21

documented.  The real issue here is could the pain assessments22

have been done in what presumably was less than an hour on all23

of her patients and documented, or as my -- if my recollection24

serves correctly, she was disciplined for documenting the pain25
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assessments at 8 A.M. before they had actually been performed.1

Q If we assume, as reflected in an exhibit in the ALJ2

proceeding that Ms. Napolitano came to work at 7:04 A.M., she3

had 20 patients, could she have done all of them and documented4

them by 8 A.M.?5

A Highly unlikely.6

THE COURT:  7:20 A.M. to 8 A.M.?7

MS. ALITO:  7:04 A.M. to 8 A.M. 8

BY MS. ALITO:9

Q I’d like to direct your attention next to an incident with10

regard to the zinc pills and Ms. Napolitano in September of11

2010.12

A Yes.13

Q And you heard Nurse Martin testify that she was critical14

of the way that the director of nursing investigated the15

incident, and that she considered that a mitigating factor with16

regard to Nurse Martin’s behavior.17

A Yes.18

Q In your view, does the way in which the director of19

nursing investigated the incident excuse the mistake that had20

been made by Ms. Napolitano?21

A No, not at all.22

Q And could you explain that, please?23

A The mistake that was made by Ms. Napolitano was that from24

-- I believe it was August 23rd --25
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THE COURT:  The date of discontinuance --1

THE WITNESS:  Right.2

THE COURT:  -- is that what you’re talking about?3

THE WITNESS:  Right.4

A -- until the patient mentioned to Ms. Konjoh, not as a5

complaint against Nurse Napolitano but actually as a complaint6

against other nurses, that the -- that Ms. Napolitano was the7

only nurse that gave her her pink pill.  From August 23rd until8

that date, apparently Ms. Napolitano was giving her the pink9

pill.  10

We know that she gave it to her several days at the11

end of August after it should have been discontinued because12

it’s documented on the MAR.13

We don’t know how many times she gave it to her in14

the beginning of September because the pink pill, which we15

later learned was zinc sulfate, wasn’t listed on the MAR. 16

Wasn’t preprinted on the MAR.  So, we don’t know how many times17

she gave it to her from September 1 until September 14th.18

We do know that the patient stated it was given to19

her.  And we do know for a fact that it was given to her on the20

day she was disciplined because Ms. Konjoh told the patient,21

“If she gives it to you again, don’t take it.”  The patient22

complied with that instruction, and had the pill available to23

show to Ms. Konjoh.24

So, we know that it was given to her on that date. 25
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We don’t know how many times it was given in the beginning of1

September.2

None of those incidents, from August 23rd until the3

date of the discipline, had anything whatsoever to do with Ms.4

Konjoh’s approach to the investigation.  The only one was the5

last one when Ms. Konjoh had spoken to the resident, said to6

the resident, “If she gives it to you again, don’t take it, and7

call me.”8

So, it had nothing -- Ms. Konjoh’s conduct had no9

impact whatsoever upon the real failure here, which was the10

giving of the pill to the patient after it had been11

discontinued.12

And what I believe is even more serious in this13

situation is that in reviewing Ms. Napolitano’s testimony in14

the administrative law proceeding, because she didn’t testify15

here, she stated both on direct and on cross-examination at the16

administrative hearing that she didn’t know what she gave that17

patient.  That is an outrageous admission.18

MR. SANTIAGO:  Objection, Your Honor.19

THE COURT:  What’s the objection?20

MR. SANTIAGO:  Well, I’ll pick it up on -- on cross,21

but that’s not what she testified to at the Administrative Law22

hearing.23

THE COURT:  Okay.  You’ll cover it on cross.24

MR. SANTIAGO:  Yeah.25
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THE COURT:  Thank you.1

BY MS. ALITO:2

Q On Page 431 of the ALJ proceeding -- 3

MS. ALITO:  And I’ll pause for a minute in case4

counsel wants to find the reference.5

THE COURT:  Where are we?6

MS. ALITO:  Page 431.7

THE COURT:  Okay.8

BY MS. ALITO:9

Q Starting on Line 1, Judge Davis asked:10

“JUDGE DAVIS:  All right.  Let’s get the question11

again.  Tell us what happened when you went into the12

patient’s room.  Okay?”13

The witness, which was Ms. Napolitano:14

“THE WITNESS:  I went into the patient’s room, I gave15

the patient her medication.  She’s a very alert patient,16

and she always puts her pills in her cup, put them in her17

mouth, and then she would swallow them all at once with18

water.19

“JUDGE DAVIS:  Swallow those pills?  The pink pill?20

“THE WITNESS:  I don’t recall what pill that I gave21

her.22

“JUDGE DAVIS:  Okay.23

“THE WITNESS:  I mean she got a bunch.  I don’t24

remember every pill that I gave her.”25
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Mr. Isele, is that part of the testimony you were1

referring to?2

A That was one part of what I was referring to, yes.3

Q All right.  Now Ms. Martin also referred to the fact that4

no one went to the med cart and took the pills off the cart. 5

Does that change your opinion with regard to Ms. Napolitano’s6

error?7

A Again, it doesn’t change my opinion or the error from8

August 23rd until that date.  Certainly had Ms. Konjoh done a9

thorough investigation the day that the patient informed her10

that she was getting a pink pill, that investigation should11

have included going to the cart seeing if there were any pink12

pills on that cart with that patient’s name on them.  And13

apparently Ms. Konjoh did not do that.14

Had the pill been taken off the cart that day, what15

happened the next day would have been different clearly.16

Q But, of course, it wouldn’t have changed what happened in17

the past.18

A Right.19

Q Now if Ms. Napolitano was on duty on the day that the20

zinc --21

THE COURT:  Just a second.  Just a second, please.  I22

just -- I’m falling behind in my note-taking.  Give me a23

second.24

(Pause)25
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THE COURT:  Go ahead. 1

BY MS. ALITO:2

Q If Ms. Napolitano was on duty on the day that the zinc was3

discontinued, should she have removed it from the med car?4

A If she were on duty, and if she were the medication nurse5

that day, she is the most likely one to have removed it -- to6

have been responsible for removing it from the cart.7

THE COURT:  What is the medication nurse?8

THE WITNESS:  That’s the nurse who is distributing --9

administering the medications to the patients.  The nurse who10

goes around with the cart and administers the medications to11

the patients who should be documenting on the MAR that the12

medications were administered.13

THE COURT:  So, it’s not a separate person14

necessarily who sets up the cart in the morning and then hands15

it over to the nurse who goes and actually distributes the16

meds.17

THE WITNESS:  It’s whoever is distributing the meds.18

THE COURT:  Okay.19

BY MS. ALITO:20

Q So, if Ms. Napolitano was the individual distributing the21

medications on that day, she should have removed it from the22

cart.23

MR. SANTIAGO:  Objection, Your Honor; that’s24

speculative as to what she should have done or shouldn’t have25
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done.1

THE COURT:  Well, it’s a hypothetical, and it’s2

permissible format if there’s a good faith basis for it.3

Do you have a good faith basis for it?4

MS. ALITO:  I do, Your Honor.  In fact, I’m going to5

show the witness Exhibits P-16 and P-24.6

THE COURT:  Are these both in evidence?7

MS. ALITO:  Mr. Santiago, some of the P exhibits are8

not up here.9

THE COURT:  Counsel, again, I ask you don’t address10

each other in the well of the court.11

MS. ALITO:  Oh, my apologies.12

THE COURT:  And let’s not burden the record with13

administrative detail, if we can.14

MS. ALITO:  I apologize.15

THE COURT:  Thank you.  You can ask to go off the16

record to find a document.17

MS. ALITO:  May we go off the record to locate some18

of the P exhibits, Your Honor.19

(Recess 11:54 A.M./Reconvene 11:58 A.M.)20

BY MS. ALITO:21

Q Mr. Isele, in Exhibit P-16, I’d like to direct your22

attention to the page that’s Bate stamp numbered Somers 3341.23

A Yes, I’m there.24

Q All right.  And that shows that the zinc was discontinued25
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-- the last day was August 22, and then discontinued on August1

23, right?2

THE COURT:  As of 8/23?3

A It’s the third item on the MARs, “ZnSO4 220 milligrams4

P.O. daily.  Discontinue after two weeks.”5

There is a vertical line on August 24th.  It appears6

to have been -- it appears to have been administered on the7

23rd.  And below the boxes on the MARs, there are numbers 18

through 14 to demonstrate the 14 days that it should have been9

administered.10

Day 14 looks like it fell on August 23rd.  So, my11

interpretation of that vertical line is that that was when it12

should have been discontinued.13

Q Thank you.  And if we look at Exhibit P-24 on the page14

that’s Bate stamp number Somers 003347 --15

A Yes.16

Q -- we see on August 23 --17

THE COURT:  What’s the page number?18

MS. ALITO:  3347.19

A Yes, August 23, I have it.20

Q Yes.21

A It looks like it was a Monday.22

Q Right.  And this indicates that Ms. Napolitano worked what23

hours on that day?24

A On the 23rd, 7:05 A.M. to 11:21 P.M., that would have been25
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a double shift.1

Q Thank you.  2

THE COURT:  Just a second.  Just so I understand this3

point, 8/23 is the last day to administer that pill in the 14-4

day series.  So, I think 8/24 would be the first day of5

discontinuing it, according to the testimony I’ve heard.  Can6

you just cover that?7

MS. ALITO:  I’m sorry, Judge, could you repeat?8

THE COURT:  Sure.  If Ms. Napolitano is working on9

August 23, that pink pill is supposed to go to that patient on10

August 23.  It’s the next day, according to his testimony11

reviewing P-16, where we get the discontinuation.12

MS. ALITO:  If we turn, Your Honor --13

THE COURT:  I’m just trying to follow the testimony.14

MS. ALITO:  Yeah, my understanding is that it was15

discontinued on the 23rd, that was the last day that it was to16

be given on -- as reflected on the first page of P-16.  Item 117

states, “Medication was discontinued on 8/23/10.”18

THE COURT:  I see that.  I’ve just seen, though, the19

page of the MAR itself where Mr. Isele has tried to follow the20

line of the columns, indicating that day 14 would be the 23rd. 21

And then the line is through the 24th.  And so we don’t want to22

create confusion with semantics here.  It’s discontinued as of23

8/23, which means you get it -- the patient gets it on the24

23rd, doesn’t get it on subsequent days, as I understand this25
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testimony.1

MS. ALITO:  That’s -- that --2

THE COURT:  If I’m not understanding it right, now’s3

the time.4

THE WITNESS:  It indicates, Your Honor, that the5

medication -- this particular medication was given at 9 A.M.  6

In my opinion, the best practice would have been for the nurse7

who gave it at 9 A.M., seeing that it was the last day of8

giving it, should have removed it from the cart at that time. 9

I don’t know if that happened, bu that would have been the best10

practice.  That would have resolved the whole issue.11

THE COURT:  Oh, now I understand.  Okay.  So, 8/23 is12

last day.13

THE WITNESS:  Right.  14

THE COURT:  Now I understand. 15

(Pause)16

THE COURT:  Thank you, Counsel.17

MS. ALITO:  Thank you, Judge.18

BY MS. ALITO:19

Q Mr. Isele, I’d like to direct you next to a discipline20

relating to a pulse oximetry reading of zero.  And you recall21

that Nurse Martin testified she considered this to be a22

clerical error.  Do you agree with that?23

A Again, having seen the TAR related to that particular24

incident, I don’t know what exhibit that is, but I can recall25
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it.  What Nurse Napolitano wrote was a zero with a line through1

it, as nurses write zeros.  I’ve tried and tried to think how2

that can be a clerical error, and I can’t think of any possible3

way that that could be a clerical error.  That’s an intentional4

-- to write a zero like that is an intentional action.5

Q Now Nurse Martin also testified that you usually finish6

your documentation at the end of the shift.  Do you agree with7

that?  Is that a good practice?8

THE COURT:  Just a second.  Having to do with what,9

reviewing your entire sheet?  What sheet?10

MS. ALITO:  That you finish doing your documentation.11

THE COURT:  Restate the question.12

MS. ALITO:  Sure.13

BY MS. ALITO:14

Q Nurse Martin testified that nurses normally -- or usually15

finish documentation at the end of their shifts.  And my16

question was whether you agree with that, and whether it’s a17

good or bad practice.18

A Okay.  Documentation is a broad term.  There --19

essentially, and certainly not in every case.  But there are20

essentially three books that the -- binders that the nurse21

deals with on a daily basis.  One is the book with the MARs,22

that usually stays with the cart that the medication’s in.  So,23

that when the nurse is pushing that cart around, that book --24

the MARs book is right there on top.25
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Second book is the TARs, same thing.  You’ve got a1

cart with different kinds of treatment products, such as gauze,2

dressing --3

THE COURT:  We know what --4

Q -- et cetera.  Okay.  And the TARs book stays with that. 5

Then there’s the --6

THE COURT:  Also the cart that goes around.7

THE WITNESS:  Right.8

THE COURT:  MARs and TARs on the cart that goes9

around.10

THE WITNESS:  Right.  Right.11

THE COURT:  Usually.12

THE WITNESS:  Almost always.13

THE COURT:  Okay.14

THE WITNESS:  Okay.15

A Then there’s the patient chart.  That usually stays at the16

nursing station.  And in that book, the nurses will write17

narrative notes with regard to treatment of the patient on that18

shift on that day.19

I can think of no legitimate reason not to document20

the MARs and the TARs at the time that you’re giving either the21

medication or the treatment respectively.  The nurse takes the22

cart into a room -- say Room 32, there’s a patient near the23

door, it’s referred to as 32 Door.  There’s a patient nearest24

to the window, referred to as 32 W, 32 Window.  She opens the25
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MARs book to 32D, 32 Door, and looks at the medications that1

are supposed to be given to that patient.  Gives the2

medications to the patient and initials each one right then and3

there.  It takes a second or two to do that initialing.   I can4

think of no legitimate reason to wait and do that later5

especially when you’re caring for 20 patients in a day.6

Same thing with the TARs.  Not quite as fast because7

it depends on what kind of a treatment you’re giving, if you’re8

doing a dressing change, it’s going to take a few minutes to do9

the dressing change.  But, again, the nurse opens the TAR book,10

sees what treatment is needed, does the treatment.  If it’s11

addressing change, she will usually initial or write her name12

on the bandage itself and the time.  And then initial the TAR,13

the little boxes on the TAR.14

Again, I can think of no legitimate reason not to do15

that at the time.  It is certainly the best practice because it16

documents what you have done as you’re doing it.17

The nurse’s notes, different story.  You’re going to18

be writing narrative notes about your treatment of the patient19

on the entire shift.  That’s something that you -- that a nurse20

will probably sit down and do at some point during the shift,21

and maybe different points during the shift with regard to the22

patients that she or he has treated, writing out those23

narrative notes in the chart. 24

It is not uncommon -- and, in fact, it probably is,25
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fairly common practice for the nurses to write those narrative1

notes in the patient’s chart toward the end of the shift2

because it’s an encapsulation of summary of what’s gone on with3

that patient during the shift.  If something emergent happens,4

she’s going to write it right then and there.  But, you know,5

if it’s a routine day, and everything that’s happened with the6

patient has been routine, yeah, they wait until the end of the7

shift to summarize what has happened on that shift.  MARs and8

TARs, different story.9

Q Now with respect to the information that goes on the MARs10

and the TARs, Nurse Martin talked about -- testified about11

writing those medications and the treatments on a scratch pad,12

and even on a paper towel.  Is that acceptable practice?13

A It is not acceptable practice.  First of all, as you can14

see by looking at the MARs and TARs, the name, dosage,15

frequency, et cetera, of the medication is written right there16

on the MARs form and the TARs form, which are in the book -- in17

the binder.18

The nurse, if she’s doing what Nurse Martin19

described, has to rewrite all of that on her little scratch20

pad, as well as the time that she gave it to the patient.  It21

makes no sense, it just doesn’t make any sense to do that.  And22

to write it on a paper towel, as Ms. Martin indicated as she23

has done in the past is just absurd.  The paper towel can end24

up anywhere, and just -- I mean at least a scratch pad is25
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something that the nurse has, you know, some kind of -- I think1

the word is custody of.  You know, if she keeps it in her2

pocket or in a particular place, you know.  A paper towel could3

end up anywhere.4

Q Now Nurse Napolitano -- Nurse Martin also testified that5

at time, the MARs and TARs were not with the cart, and you’ve6

just addressed that fact, but that they usually are.  But7

related to that, does the issue of the TARs not being available8

have anything to do with Ms. Napolitano’s recording of zero on9

the TAR?10

THE COURT:  Just a second.  Does the issue of the MAR11

or TAR possibly not being with the cart --12

MS. ALITO:  Right.13

Q Have anything to do with this discipline of Ms. Napolitano14

for the oxygen level?15

A No.  Because apparently it was available to her.  She did16

annotate -- she did write the -- she initialed and she clearly17

wrote the zero on the TAR.  So, she must have had it available18

to her.19

THE COURT:  And that’s on the TAR.20

THE WITNESS:  On the TAR. 21

BY MS. ALITO:22

Q Could that recording of a zero impact the care of the23

patient, and this particular patient?24

A Oh, yes.  As I testified before, the doctor -- and, again,25
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I don’t have it in front of me.   My recollection is the doctor1

wrote on the bottom of that TAR that the patient was being2

monitored for COPD, chronic obstructive pulmonary disease, a3

very serious breathing disorder. 4

In my experience, doctors usually require that if the5

pulse ox drops below 90, something immediate needs to be done. 6

A patient either needs to be transferred to the hospital, or7

the patient needs to receive oxygen.  But some intervention8

needs to take place if the oxygen saturation level drops below9

90 percent.10

So, as I said in my earlier testimony, the problem is11

not with what we all know:  that zero is an error.  Zero12

clearly is an error.  The problem is not with that.13

The problem is what was this patient’s oxygen14

saturation level at the time.  And we don’t know that, and15

we’ll never know that.  As I said before, maybe it was 95, and16

everything was great.  Maybe it was 90 and some action needed17

to be taken.  Maybe it was 85, and it was a really, really18

serious situation that would have called for emergency measures19

to be taken.  We don’t know that, and we never will.20

Q Now Nurse Martin said that it is common practice for21

nurses to forget to chart things like this.  Do you agree with22

that?23

A No.  That’s the nurse’s job.24

Q Nurse Martin concluded that the record of mistakes and25
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disciplines of Ms. Napolitano was not sufficient to terminate1

her.  Do you agree or disagree with that?2

A Again --3

MR. SANTIAGO:  Objection, Your Honor; this is beyond4

-- she’s asking -- he’s not an expert in human resources.  He5

wasn’t qualified as an expert in human resources, and she’s6

asking -- nor does he have any experience as an administrator7

or a director of nursing or nursing discipline.  8

MS. ALITO:  I’ll --9

MR. SANTIAGO: So, I object.10

MS. ALITO:  I’ll --11

THE COURT:  Can you rephrase the question?12

MS. ALITO:  I will, Judge.13

BY MS. ALITO:14

Q Mr. Isele, based on your particular areas of expertise, do15

you agree with Ms. Martin that Ms. Napolitano is not a bad16

nurse, and not a danger to patients?17

A I absolutely disagree with that.  And as Mr. Santiago has18

pointed out, I can’t testify as to whether she should or should19

not have been terminated.20

What I can testify to is looking at her record from21

the first indicated -- the first documented discipline in22

January of 2010 through the date of her discharge, it indicates23

to me that this is a nurse who clearly does not understand or24

appreciate the importance of contemporaneous documentation. 25
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This is a nurse who, in my opinion, probably considers1

documentation a nuisance that interferes with her ability to2

get her job done.3

As was clearly demonstrated in the situation with4

Jillian Jacques and the patient who suffered from rectal5

cancer, documentation errors aren’t minimal.  Documentation6

errors can lead to serious harm to patients.  Documentation,7

and particularly with the MARs and the TARs contemporaneous8

documentation, by the nurse as she is providing the care is9

extraordinarily important.10

Ms. Napolitano had numerous disciplinary actions11

taken against her during that period of time.  She doesn’t12

appear to have learned from them during that period of time. 13

And that is what, in my opinion, makes her a danger to the14

health, safety, and welfare of patients that she treats,15

whether at this facility or at some other facility.16

Q Mr. Isele, putting asides matters of human resources,17

which you’re not a human resources expert, and neither is Ms.18

Martin, and I’m not asking from that basis.  But based upon19

what you’ve just testified to, and from the point of view of20

the interests of the patients, do you agree with the decision21

to terminate Shannon Napolitano?22

MR. SANTIAGO:  Objection, Your Honor.  Again, she’s23

asking whether or not -- you know, he has no expertise in human24

resources, she’s trying to get around it in a way.  He’s25
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already testified that he doesn’t know whether or not she1

should have been terminated or not, and he -- he’s just stating2

that there was a pattern, and that’s debatable.3

Again, I object.4

THE COURT:  Sustained.5

BY MS. ALITO:6

Q Now let’s turn to Ms. Claudio.  And on September 20, 2010,7

Ms. Claudio made a medication error of giving aspirin every day8

instead of every other day.9

A Right, I remember that.10

Q And Nurse Martin attributed this to the fact that the days11

were not blocked off on the MARs.  Does this excuse Ms.12

Claudio’s error?13

A The blocking off practice is a good practice, and it14

assists the nurse in situations like this that are a little15

different than the norm.  The normal procedure, if there’s16

anything normal in nursing homes, the normal procedure is the17

medications are given on a daily basis, sometimes more than18

once a day.  And the blocking out practice certainly helps the19

nurse to notice that there is not -- that it’s not supposed to20

be given on alternate days.21

That being said, it’s still the responsibility of the22

nurse to read the MAR before she administers the medication,23

and to follow the orders of the doctor which have been24

transcribed onto the MAR.  And, so, no, it does excuse her25
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failure to do that.1

Q Nurse Martin also testified about the discipline of Ms.2

Claudio for a missing admission note.  And Ms. Martin testified3

that if Ms. Claudio said she wrote the note, and the note4

turned out to be missing, she would let her write the note over5

again.  Do you agree that this would be the appropriate6

practice?7

THE COURT:  This is in the nurse’s notebook, is that8

what we’re talking about?9

BY MS. ALITO:10

Q This is the admission note.11

A The admission note.12

THE COURT:  Oh, missing admission note.  Okay.  Just13

a second.14

(Pause)15

THE COURT:  Write it after the fact, so noted to be16

written after the fact, I think was the testimony.17

MS. ALITO:  That’s correct.18

THE COURT:  And so what’s your question?19

BY MS. ALITO:20

Q My question was do you agree that this would be the21

appropriate practice?22

A My answer to that question would depend on how long after23

the time the admission note -- how long after the time of the24

admission it was discovered that the note was not there.25
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Q I’m going to ask you to assume that in this case, the1

patient was admitted on September 22nd, and the fact that the2

admission note was missing was picked up on September 27th.3

THE COURT:  27.4

MS. ALITO:  27, so --5

THE WITNESS:  Five days later.6

MS. ALITO:  That’s right.7

BY MS. ALITO:8

Q Would it be useful in these circumstances to redo the9

admission note?10

A I don’t see how the nurse could remember the relevant11

information to write an admission note five days later.  If12

somebody came to her the afternoon of the admission and said,13

“Ms. Claudio, we don’t see an admission note here.”  And she14

said, “Well, I know I wrote one, let me write it again,” you15

know, yeah, that would probably be acceptable.16

Five days later?  I don’t -- I don’t see how she17

could remember the information necessary to write a thorough18

and correct admission note.19

Q And if we assumed that Ms. Claudio’s recollection is wrong20

and that, in fact, she just forgot to do this admission note,21

does the possibility of doing an addendum, as Nurse Martin22

called it, some days later excuse the failure to do the23

admission note of when the patient came in?24

THE COURT:  I’m sorry, just a second.  The question25
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was a little bit long.  And if it assumes that the note was1

written, but somebody removed it, I’m not sure.2

MS. ALITO:  Shall I rephrase?3

THE COURT:  Sure.4

BY MS. ALITO:5

Q Mr. Isele, I’m going to ask you to assume that Ms. Claudio6

just forgot to write the admission note.7

A Okay.8

Q Does the possibility of doing an addendum, as Nurse Martin9

testified, excuse the failure to do a note when the patient was10

admitted?11

MR. SANTIAGO:  Objection, Your Honor; there’s no good12

faith basis to say that Ms. Claudio -- this hypothetical that13

Ms. Claudio did not.  The evidence is that she did.  So, to do14

a hypothetical with no good basis for it, I believe, is15

inappropriate.16

MS. ALITO:  Well, Your Honor, the testimony was that17

the note was -- that the note was missing, and that the18

possibility of it being removed was negligible.19

THE COURT:  Okay.  So, there was --20

MS. ALITO:  So, it is --21

THE COURT:  -- a disputed fact.22

MS. ALITO:  It’s a disputed fact.23

THE COURT:  Then I’ll allow the hypothetical.24

MR. SANTIAGO:  Well, there’s a difference in the25
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dispute here.  The dispute -- I believe that Ms. Martin’s1

testimony was that Claudio testified that she had done the2

note.  Okay?  There is a possibility that it was lost in the3

shuffle of papers, okay.  But Claudio never said that she did4

not do the note.5

To -- there isn’t a good faith basis to say if she6

didn’t do the note, and then there’s loss in the shuffle, I7

mean, would an addendum --8

THE COURT:  Counsel, you have too many words.9

MR. SANTIAGO:  Okay.10

THE COURT:  I understand the point.11

MR. SANTIAGO:  Okay.12

THE COURT:  If Ms. Claudio swore in her testimony13

that she did write this admission note, and the respondent has14

no countervailing evidence, and the respondent simply doubts15

the credibility of that, I’m not sure that’s a good faith basis16

in the record.17

MS. ALITO:  If Ms. Claudio wrote that she believed18

that she had written the note.19

THE COURT:  Then there’s a good faith basis.  Okay. 20

So, the assumption is permissible.21

MS. ALITO:  Shall -- 22

THE COURT:  Permissible.23

MS. ALITO:  Okay.24

THE COURT:  Permissible.  Assume that she just forgot25
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to write the admission note.  Does the possibility of doing1

something called an addendum, as Ms. Martin testified -- what’s2

the question?3

BY MS. ALITO: 4

Q Excuse that mistake.5

A It doesn’t excuse the mistake.  It doesn’t excuse her6

failure to write the admission note, that’s her job.7

Q I’d like to move now to a discipline of September 28th8

with regard -- of Ms. Claudio still.  With regard to treatment9

of a skin tear without an order.10

A Um-hum.11

Q And Ms. Martin testified that technically you need an12

order before a treatment.  What was the -- what was the problem13

here?14

A It seems to me that the problem was Ms. Claudio became15

aware of a skin tear on this patient, proceeded to administer16

first aid, and then sometime later called the doctor and got17

the doctor to provide a telephone order confirming the18

appropriateness of what she did.19

Q And is that appropriate practice?20

A I would say no. The appropriate practice, if you notice --21

if a nurse notices a skin tear, or any other similar type of22

problem with the patient, is to attempt to call the doctor23

first, and get an order from the doctor for treatment.  The24

patient may have allergies to certain types of treatment.  I --25
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you know, I’m not a doctor, I can’t speculate as to what1

possible problems there could be, but there could be possible2

problems.  And I have seen situations during the course of my3

services as a State ombudsman where problems of that nature did4

occur.5

The best practice is to call the doctor and have the6

doctor give you an order.  It takes a matter of minutes if the7

doctor’s available.  That’s the best practice. 8

Q If the nurse does reach the doctor at any time, and gets9

an order, should that order be documented?10

A Yes, absolutely.  Any -- any administration of medication11

or treatment to a patient has to be supported by a doctor’s12

order.13

Q In the record, did you see any documentation of the14

doctor’s order -- of a doctor’s order with regard to the skin15

tear?16

A No, I did not.17

THE COURT:  You mean doctor order before or after18

this --19

MS. ALITO:  That --20

THE COURT:  -- administration.21

MS. ALITO:  That’s correct, Judge.22

THE COURT:  Is that what you understand, sir?23

THE WITNESS:  I don’t see any indication of a doctor24

order.  There is, as I recall -- and, again, I don’t know which25
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exhibit it was.  But one of the exhibits that I reviewed where1

she -- Ms. Claudio indicated that she spoke with the doctor at2

12:45 and got approval from him at 12:45.  That’s not -- that3

notation is not a doctor’s order.4

The doctor’s order would be written in the doctor’s5

order section of the chart, marked as a T.O., telephone order,6

and I haven’t -- I did not see anything of that nature.7

BY MS. ALITO:8

Q Now on September 28th, Ms. Claudio had an additional9

discipline with regard to her failure to document a patient10

post fall.  And Nurse Martin was asked whether the failure of11

the 7 to 3 nurse to chart would have any impact on the next12

shift, the 3 to 11 nurse.  And her response was, “Not really,13

that you would not be looking backward.”  Do you agree with14

this statement?15

A You know, I sat out there and I listened to that16

testimony, and I was appalled.  The standard practice -- this17

was a case involving a head injury.  And as I testified18

previously back in December, head injuries are extremely19

seriously, especially if you have an elderly person who’s on20

blood thinners, which many of them are.  The head injury can21

rapidly develop a brain bleed, which leads to a subdural22

hematoma, which if not treated promptly and appropriately, can23

lead to death in a matter of hours.  I’ve seen this happen many24

-- far too many times.25



Isele - Direct 33

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

The 7 to 3 nurse, in this case Ms. Claudio, needs to1

document what happened, what her observations were, what neuro2

checks -- neurological checks she did so that the nurses coming3

on in the next shift can review that.  That’s one of the things4

that a nurse will talk with -- certainly probably the first5

thing the nurse going off at 3 o’clock is going to talk to the6

nurse coming on at 3 o’clock about is “Mr. Jones, 12 window,7

fell and hit his head, I did A, B, C, and D.”  8

To say that the nurses on the 3 to 11 shift don’t9

look back makes no sense whatsoever.  They have to look back. 10

They’ve got to know what happened.  They’ve got to know what11

neurological checks were done so that they know what they have12

to do on their shift when the fall didn’t occur.  And that’s13

where the problem usually develops is that the nurses on the14

next shift either aren’t aware or don’t do what they’re15

supposed to do.  The signs and symptoms of a brain bleed and a16

subdural hematoma aren’t picked up in time, and that’s when the17

patients die.18

If the neurological checks are done appropriately by19

the nurses on the next shift, as the problem is developing in20

the head of the patient, it can be picked up, the patient can21

be taken to the hospital, appropriate measures can be taken,22

and that patient won’t die.  That’s a huge difference.23

Q Now still on this discipline of September 28th, Nurse24

Martin pointed out that there were several incidents included25
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on one notice of discipline, and said that some of them were1

similar, one was a little bit different, and seemed to suggest2

that because they were all put together on one notice of3

discipline, that that made each of them somehow less serious. 4

Do you agree with that?5

MR. SANTIAGO:  Objection, Your Honor.6

Q Does that -- in terms --7

THE COURT:  I’m sorry.  This is with respect to the8

lateness or what?9

MS. ALITO:  No, not the lateness.  The September10

28th, 2010 discipline that included failure to document post11

fall, failure to document on admission, the five-day -- it12

included several --13

THE COURT:  It included several --14

MS. ALITO:  -- patient care issues.  It’s unrelated15

to the --16

THE COURT:  Patient care incidents, right?17

MS. ALITO:  Right.18

THE COURT:  Okay.  What’s your objection?19

MR. SANTIAGO:  My objection, Your Honor, is that,20

again, she’s asking for him to agree or disagree as to the --21

in terms of human resources whether or not these amounted to --22

should they be separate incidences.  If they were put together,23

does that make a difference?  She’s asking and calling for a24

opinion that he’s not qualified to give, that’s one.25
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And second, there is a mischaracterization as to what1

Ms. Martin testified to.2

THE COURT:  Why don’t we look at the exhibit?3

MS. ALITO:  Sure.4

THE COURT:  And I will work through this objection. 5

This is rebuttal, so --6

MR. SANTIAGO:  It’s actually a repeat of his direct,7

but --8

THE COURT:  Ms. Martin testified, to some effect,9

regarding a certain exhibit, and so he can comment on that.10

(Pause)11

MS. ALITO:  The testimony of Ms. Martin is on Page12

136.13

THE COURT:  Are you looking at a transcript?14

MS. ALITO:  I am.  The exhibit, I believe, is D-20. 15

I’ll provide the exhibit.16

(Pause)17

THE WITNESS:  I have D-20 now.18

THE COURT:  I’ll let you know when I do.19

(Pause)20

THE COURT:  I do.21

BY MS. ALITO:22

Q Mr. Isele, if you see starting on the first page under23

“Specific Description of Issue, Situation, or Behavior,” there24

are several incidents listing, numbered 1, and continuing25
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through 4 on the second page.1

A Yes, I see that.2

Q All right.  Now, again, in terms of patient care -- and3

you can assume that every question I’m asking you is in terms4

of impact on the patients, and not as a matter of human5

resources.6

Does it make any difference in terms of potential7

impact on the patients and the quality of patient care whether8

all of these incidents are listed on one notice of discipline,9

or whether they’re broken out into several separate notices of10

discipline?11

A No, it doesn’t --12

THE COURT:  You may answer that.13

A It doesn’t make any difference to my analysis whether14

they’re on one sheet or four separate sheets.  I’m looking at15

the actions of the conduct, at the omissions of the nurse, and16

trying to understand her practice by looking at those.  Whether17

they’re on one sheet or four sheets matters not.18

Q Now the fact that Ms. Claudio was involved in these -- in19

this serious of incidents, does that say anything to you in20

terms of the quality of patient care she was providing?21

A Yes, it says a lot to me.22

MR. SANTIAGO:  Objection, Your Honor.23

THE COURT:  What’s the objection?24

MR. SANTIAGO:  I don’t -- this whole line of25
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testimony has been asked and answered of Mr. Isele in his1

direct.  She’s just rehashing again his direct testimony.  This2

is not rebuttal.3

THE COURT:  Okay.  Counsel, this is inherent in the4

process.  The process is he was called to testify as an expert. 5

Then your expert gave her opinion on similar facts, and now he6

can come back.  And I will control this for brevity.  We will7

finish today.8

MS. ALITO:  I’m nearing the end, Judge.  And I’m not9

going through every incident, only select ones regarding10

specific testimony of Ms. Martin.  It’s not --11

MR. SANTIAGO:  So far you’ve gone through incident.12

THE COURT:  Counsel, do not address your adversary in13

the well of the court or we will have to stop.  And we don’t14

want to stop obviously.15

Keep going.  Objection overruled.16

THE WITNESS:  I’m not sure I remember the question.17

THE COURT:  The fact that Ms. Claudio was involved in18

these listed incidents, does that say something about any19

patient care issues that you identified?20

THE WITNESS:  Yes, it’s the basis for my opinion.21

BY MS. ALITO:22

Q Now with respect to the final incident with Ms. Claudio23

with her TARs --24

A Right.25
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Q -- and the discipline for that, Nurse Martin testified1

that quote, “Real world, and as a practical matter, charting is2

delayed, and that more times than not, charting is delayed.”3

Do you believe that that is correct?  And do you4

believe that that’s an acceptable practice.5

MR. SANTIAGO:  Can --6

THE COURT:  Restate that -- 7

MR. SANTIAGO:  Can we get a page?8

THE COURT:  Just read that testimony again.9

MR. SANTIAGO:  Can we get a page number for that, as10

well?11

MS. ALITO:  Page 140.12

THE COURT:  Of what day?13

MS. ALITO:  The 26th, I believe.  Let me check on14

that.15

THE COURT:  When you’re ready, Mr. Santiago, we’ll16

proceed.17

(Attorneys engaged in off-the-record colloquy/Pause)18

THE COURT:  What’s the date of the transcript?19

MS. ALITO:  It’s January 26th, Page 140.20

THE COURT:  You may proceed.21

MR. SANTIAGO:  I -- if she’s going to -- I mean --22

for completeness sakes, I mean her testimony starts on 139 in23

this whole line.  There’s a complete answer to it, it starts at24

Line 15.25
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MS. ALITO:  Your Honor, I don’t think it’s relevant,1

but I don’t have any problem in reading.2

THE COURT:  Okay.  Go ahead and read it.3

BY MS. ALITO:4

Q All right:5

“A She came back to complete her charting.  The6

staff -- and she had testified that she has clear record7

and knowledge of the patient.  She has a piece of paper8

that she had charted on.  She knew the treatments, most of9

them do know what they give as far as treatments.  There’s10

not a tremendous amount of treatments being given in this11

size of a building, as well.  And, you know, to not be12

allowed to chart in the medical record.  I mean she could13

have been told to write a late note, or something, to14

qualify it if she had to.15

“But it’s a legal document, and to be told you16

can’t chart and now what if that record goes somewhere,17

what if there’s a lawsuit down the road, and now there’s18

missing documentation.  She will be then, you know, it19

will be a question as to what happened.  So, just from20

that standpoint.21

“But, you know, for patient care and continuity,22

if she wanted to chart, yeah, all right, you want to get23

mad at her, and you want to write up a warning, or say24

that that’s wrong, and don’t -- you don’t encourage people25
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to leave the facility and come back, there are certainly1

circumstances where, as I said before, charting is2

delayed.  It’s not desirable, it’s not ideal, but in the3

real world, in the practical matter, it happens.  And more4

times than not, this charting is done later than sooner. 5

They’re not doing it always at the time that they’re doing6

the treatment.  They’re doing it at a much later time. 7

They could be doing it the next day, later in the week.8

“So, to have her -- to be told, oh, you can’t chart,9

you’re going to have to leave, and it’s forgery, this10

didn’t -- it didn’t make any sense.  They obviously did11

not want her there.”12

Now, Mr. Isele, I was going to limit my original13

question to the, “as a practical matter, this is done more14

often than not,” but now having read that entire answer by Ms.15

Martin, could you please tell us whether you agree or disagree16

with the statement she made in that answer?17

A Well, I agree with much of what Ms. Martin says:  You18

don’t encourage people to leave the facility without having19

completed their documentation.  It’s not something to be20

encouraged.  It is not appropriate practice.  And, yes, I agree21

that occasionally that happens.22

Here, though, I think -- and hearing that testimony23

for the second time, I think that Ms. Martin is confusing24

documentation in the chart -- what I referred to before as25
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narrative notations by the nurse -- with the TARs.  The1

testimony here has clearly been that Ms. Claudio returned that2

night after 11 o’clock at night, after having worked a full3

shift at some other facility, to complete her TARs.  And as4

I’ve said before, the TARs, like the MARs, is a series of boxes5

next to -- in the case of the TARs, next to a treatment that6

the doctor has ordered to be performed.7

The only thing you need to complete your TARs is your8

initials in the little box.  And we’ve seen several examples of9

that.10

To come back eight, to possible 16, hours after you11

have administered the treatment, and after you’ve been12

administering treatment to patients in another facility for13

eight hours is not appropriate practice, it’s dangerous.  And,14

frankly, in my opinion, it leads -- that kind of practice leads15

to falsification of medical records.16

If you do it -- if the nurse initials the TAR when17

she provides the treatment, nobody questions it.18

If the nurse comes back eight to 16 hours later to19

initial several TARs which she has left blank, Ms. Martin is20

right, it’s a problem.  And here we are in a lawsuit down the21

road, and it’s a problem because she didn’t do what she was22

supposed to do.23

Q Nurse Martin also testified that failure to complete the24

TARs would not impact later shifts.  Do you agree or disagree25
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with that statement?1

A I disagree with that statement.  Again, if I recall Ms.2

Martin’s testimony correctly, she, again, stated that the later3

shift doesn’t look back.  And that is not the case.  The later4

shift should look back to make sure that all treatments were5

administered.6

Q Now Ms. Martin -- Nurse Martin talked about a subsequent7

shift possibly calling a nurse at home if they saw a blank on a8

TARs, is that common practice?9

A I’ve known it to happen, I don’t know how common it is. 10

But that shows initiative and responsibility on the part of the11

nurse on the later shift doing exactly what I just said.  She12

has looked back, she’s seen there’s an unsigned TAR.  And she13

doesn’t know whether the treatment was administered.  The14

doctor wanted the patient to get that treatment that day, so15

yeah, it shows responsibility on the part of that later nurse16

to pick up and call the earlier nurse and say, “Did you do it? 17

Did you provide the treatment?”18

Q If we assume that Ms. Claudio was working a second shift19

at a different hospital or a different care center on the day20

that she -- of this incident, would that procedure of calling21

her up about the banks in the TARs have worked?22

A Well, she couldn’t have been called at home because she23

wasn’t at home.  It’s -- I guess it’s possible that the later24

nurse might have had her cell phone or some way to reach her at25
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the other care facility, but it would be certainly not as1

simple as calling somebody at home.2

Q In your experience, are blank TARs as common as Nurse3

Martin testified?4

A No.  Blank TARs are the exception, not the rule.5

Q Now Nurse Martin testified that Ms. Claudio did not pose a6

risk to patients, the quality of patient care or the public, do7

you agree or disagree with that?8

A I disagree with that.  An entire shift, a 3 to 11 shift,9

had come and gone, not knowing whether she provided those10

treatments to the patient or not.  And now a second shift had11

started at 11 o’clock at night when she came back to the12

facility to, quote/unquote, “complete her TARs.”  There are13

many problems that could cause with patients, I don’t want to14

speculate on because I don’t know what the treatments were that15

she supposedly provided.  But it could certainly result in16

problems for patients.17

Q Let’s turn now to Jillian Jacques, and I’ll direct your18

attention first to a discipline with regard to the failure to19

do a pain assessment in December of 2009.  You heard Nurse20

Martin testify about this discipline and, among other things,21

she said, “Hopefully you will have patients who report well in22

a survey, but sometimes not.”  Should we look at this incident23

just as bad luck that this patient’s family complained during24

the course of the survey?25
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A Well, first of all, it’s my understanding that the patient1

complained to the surveyor, not the patient’s family.  But2

regardless, no, I don’t think it’s a matter of bad luck.  I3

think it’s a matter of bad care, and it clearly was4

demonstrated as a matter of bad care.  That’s why the surveyors5

talk to patients, to get from the patient’s perspective the6

quality of care that’s being provided.  That’s why the7

surveyors are there, to see to that the facility is providing8

quality of care.9

Q Now Nurse Martin testified that the admissions assessment10

is just done when the patient is admitted, and the next day it11

could be different as if to minimize importance of the12

admissions pain assessment.13

MR. SANTIAGO:  Objection, Your Honor.14

THE COURT:  Let me hear the question again.15

BY MS. ALITO: 16

Q Nurse Martin testified that the admissions assessment is17

just done when the patient is admitted, and the next day it can18

be different, suggesting that she wanted to minimize the19

importance of the admissions pain assessment.20

MR. SANTIAGO:  It’s -- objection to the latter part.21

THE COURT:  Okay.22

MR. SANTIAGO:  Suggesting to minimize the impact to23

the patient.24

MS. ALITO:  I can rephrase the question, just so we25
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move on.1

THE COURT:  The question also had a problem with2

form, which is you -- the question is Ms. Martin testified that3

the admissions assessment is just done when the patient is4

admitted, and the next day it can be different.  I think you5

mean the admissions pain assessment is only done on admissions. 6

The next day a pain assessment could change, is that what you7

mean?8

MS. ALITO:  That’s correct, Judge.  I’ll modify the9

question in that way, as well.10

BY MS. ALITO:11

Q Let me start over with this question, Mr. Isele.  Nurse12

Martin testified that the admissions pain assessment is just13

done at the time of admission, and that the next day the pain14

assessment can be different.15

Does this mean that the admitting pain assessment is16

somehow not significant?17

A No, it doesn’t mean that.18

Q Can you tell us in your experience the significance of the19

pain assessment on admission?20

A The admissions pain assessment does a number of things. 21

One of the things that it does is set the foundation or set the22

stage for the interdisciplinary team to prepare the care plan23

for that patient.  Here -- and it was clearly pointed out by24

the surveyor, as well -- the failure of Ms. Jacques to complete25
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an admission pain assessment resulted in -- and these are my1

words, not the surveyor’s words -- a defective care plan.  A2

care plan that did not include treatment for pain.3

The likelihood is that subsequent nurses -- nurses4

who are treating this patient subsequently are going to look at5

the care plan, not see anything about pain and, therefore, not6

do pain assessments because there’s nothing on the care plan7

that says do pain assessments.8

If the patient complains of pain, and the nurse looks9

at the care plan and sees nothing on the care plan about pain,10

she may consider that the patient is engaging in drug-seeking11

behavior, I don’t know.  You know, I can’t get inside the mind12

of that nurse.  But all I know is that the nurse is going to13

look at the care plan, and the only way pain gets on the care14

plan is if pain is on the pain assessment that’s done on15

admission.16

Q I’d like to turn your attention now to the incidents17

leading to Ms. Jacques’ discharge.  If you’ll recall, the18

record reflects that Ms. Jacques did not transcribe an order19

from the doctor correctly, enteric coated aspirin versus20

regular aspirin, and then she left the medication order off the21

MARs completely.22

A Right.23

Q And Nurse Martin testified that the reality of it is that24

things happen, that Jacques had said that she was busy that25
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night with admissions, problems with the fax machine, does all1

of that -- assuming Ms. Jacques was busy, and had several2

admissions, does that excuse, in your mind, this mistake?3

A It doesn’t excuse the mistake.  The charge nurse, which4

she was that night, has a number of important responsibilities. 5

And very blunt -- putting it very bluntly, a person’s either up6

to the task or they’re not.  And it’s clear to me that Ms.7

Jacques was not up to the task.8

As a result, she made a medication error.  It could -9

- thankfully it was not a very serious medication error.  It10

could have been extremely serious, but the fact is she made a11

medication error twice.  She didn’t transcribe it onto the12

doctor’s order sheet correctly.  She transferred -- or she13

transcribed ASA rather than coated ASA.14

And then to compound the problem, she didn’t15

transcribe it from the doctor’s order sheet onto the MAR, so16

aspirin of any kind wouldn’t have appeared there, and would not17

have been administered by any nurses that were subsequently18

treating that patient.19

Q Now, Nurse Martin talked about the 24-hour chart check20

picking this up, do you agree with that?21

A You know it’s -- it’s probable that the 24-hour chart22

check would have picked up the second error.  We know that it23

didn’t but, you know, under the best of circumstances, the 24-24

hour chart check would have picked up the second error.  It25
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never would have picked up the first error because they would1

not have been looking at the materials from the hospital that2

were the basis for the documentation on a physician order3

sheet.4

So, they never would have caught the first error. 5

The 24-hour chart check should have caught the second error,6

but we know that they didn’t.7

Q And does the failure of the 24-hour chart check to pick up8

that one error, does that excuse Ms. Jacques’ error?9

A No, it doesn’t excuse it.  As I testified before, a 24-10

hour chart check is a useful tool to double-check the jobs that11

the nurses are doing, but ultimately it’s the nurses’12

responsibility to do their job properly and to pay attention to13

detail, which didn’t happen in this case.14

Q Now Nurse Martin testified that Ms. Jacques, in her15

opinion, doesn’t pose a danger to patients, patient care, or16

the public.  Do you agree with that?17

A Well, it’s evident from the first discipline, the December18

2nd discipline, that she does pose a danger.  She certainly19

caused harm by her actions to that patient, severe and ongoing20

harm.21

THE COURT:  Talking about the colon pain.22

THE WITNESS:  With the rectal pain, yes.23

A Severe and ongoing harm.  And she didn’t learn from that24

discipline because we had several instances of similar25
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inattention to documentation, inattention to detail.1

Again, as I said before, a pattern of conduct that2

demonstrates that she does not appreciate the importance of3

documentation in the nursing home -- excuse me -- in the4

nursing home setting.  You’ve got three shifts of nurses5

treating patients in the nursing home, lots of people looking6

at the same patient need to have the same information so that7

they can appropriately care for that patient.  Documentation is8

absolutely critical to this.9

Sure, you can pick up the phone and you can call the10

nurse that was on the shift the day before or the shift before. 11

That is far more time consuming and less dependable than if12

it’s just written there on the MAR, on the TAR, on the13

patient’s chart the way it should be.  That’s documentation14

that nurses rely on and, for the most part, should rely on15

because it’s contemporaneous with the care that’s been16

administered by that prior treating nurse.17

There are lots of -- lots of fall backs, lots of18

protections; we’ve talked about them here.  The 24-hour chart19

check is a very useful tool, but ultimately the responsibility20

for giving the medications, providing the treatments, doing21

what is necessary to properly care for that patient rests with22

the nurse who’s doing it and documenting it contemporaneously.23

Q Nurse Martin testified about changes in management at24

Somerset.  She said changing leadership prior to a survey was a25
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red flag.  Do the changes in the administrator, and the1

director of nursing, and other personnel change your opinion2

with respect to the individuals that you addressed in your3

reports?4

A No, because the responsibilities that are incumbent upon5

these nurses are theirs from the time they get out of school6

and begin treating patients.  It doesn’t matter whether the7

administration in a particular facility changes, or whether the8

nurse moves to a different facility.  Her responsibilities to9

patients are still the same.10

Where it does matter is -- I don’t want to phrase11

this in a pejorative way.   What the administrator and the DON12

-- let me put it this way:  How the administrator and the DON13

enforce those responsibilities.  The nurses know what their14

duties are.  The nurses know what the standards of practice15

are.  If the administrator or the DON is willing to accept16

something that’s below the standard, and makes that clear to17

the nurses, that can rapidly develop into a very poorly run18

facility where the nurses aren’t doing their jobs.  It still19

doesn’t excuse the nurses, they know what they’re supposed to20

do.21

But the reason you have a director of nurses is to22

direct the nurses, and catch problems when she seems them, and23

correct them.   If the director of nursing is going to be24

extraordinarily lax and allow the practices that are below25
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standard, that can result in a problem.1

Q The director of nursing should issue disciplines for2

below-standard care, as was done here.3

A That’s her job.4

Q Mr. Isele, did anything in the testimony of Nurse Martin5

change your views that the reinstatement of the three nurses6

we’re talking about here would pose a danger to patient care?7

A Nurse Martin’s testimony only reinforced and confirmed8

those opinions.9

Q Have you expressed the opinions here today, and in your10

supplemental report, to a reasonable degree of professional11

certainty?12

A Yes.13

MS. ALITO:  Thank you.  Nothing further.14

THE COURT:  Okay.  Let’s take our lunch recess.  You15

may step down, sir.16

(Recess 1:07 P.M./Reconvene 1:51 P.M.)17

THE COURT:  Shall we continue?18

MR. SANTIAGO:  Yes, Your Honor.19

THE COURT:  Go right ahead, Counsel.20

MR. SANTIAGO:  Thank you, Your Honor.21

CROSS-EXAMINATION22

BY MR. SANTIAGO:23

Q Mr. Isele, you were asked questions regarding pain24

assessments, do you recall that?25
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A Yes.1

Q Okay.  And your testimony, if I recall correctly, was that2

it would be highly unlikely for Ms. Napolitano to have done all3

of the pain assessments in an hour --4

A Yes.5

Q -- is that your testimony?  Now isn’t it -- isn’t it6

correct that there are times -- there are occasions in the 207

patients where a patient would have -- wouldn’t be experiencing8

pain, isn’t that correct?9

A Yes.10

Q And isn’t it also correct that some of those 20 patients11

may not have pain at all?12

A That’s possible.13

Q Okay.  And so she wouldn’t necessarily, in terms of those14

patients that wouldn’t have a history or aren’t experiencing15

pain, that would be a pretty easy assessment, isn’t that16

correct?17

A (No verbal response)18

Q It would be a quick assessment.19

A It would be a quick assessment, yes.20

Q Yes.  And so let’s presume -- let’s assume for the21

hypothetical that ten of those 20 patients did not experience22

any pain or -- or have a history of pain.  Isn’t it --23

THE COURT:  At that time.24

MR. SANTIAGO:  At that time.25
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BY MR. SANTIAGO:1

Q Isn’t it a possibility that within an hour, a nurse would2

be able to assess ten patients for pain, isn’t that correct?3

A It would be pushing it.  It’s possible, but it would be4

pushing it.5

Q Okay.  And so it is possible that some patients who aren’t6

experiencing pain, who don’t have a history, if we eliminate7

those, the remaining, she could do those, isn’t that correct?8

MS. ALITO:  Objection; speculative.  We’ve got many9

layers of speculation in this question.  Speculation that half10

of the patients in a --11

THE COURT:  I understand.12

MS. ALITO:  Yeah.13

THE COURT:  He’s already answered the question.14

MR. SANTIAGO:  Okay.15

THE COURT:   He said it’s possible.16

MR. SANTIAGO:  Thank you.17

THE COURT:  Unlikely, but possible, I think, is what18

he said.19

BY MR. SANTIAGO:20

Q Now you also testified that it would be the best -- well,21

now just to follow-up before I move on to the next subject. 22

You don’t know how many patients had pain that morning that23

Ms. -- that Ms. Napolitano was assigned to, do you?24

A No, I don’t know how many patients she was assigned to25
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that morning.  Somewhere in the course of the materials that I1

read, it was indicated that she had 20 patients.  I don’t know2

whether it was that day, or on a regular basis, or -- I’d have3

to go back.4

THE COURT:  No, the question was how many patients5

had pain that morning.6

MR. SANTIAGO:  Pain, yes.7

THE COURT:  That was the only question.8

A No, I don’t know how many patients had pain that morning.9

Q Now if you can turn to -- I think you were asked for P --10

P-24, if you can take a look at P-24.11

A I have P-24, yes.12

Q Okay.  If you look at the last page, the audit.13

A Yes.14

Q Ms. Napolitano didn’t work on August the 24th, did she,15

according to that audit?16

A Not according to this.17

Q Okay.  She did not work.18

A She did not work on the 24th, that is --19

Q Okay. 20

A -- what it shows.21

Q August the 24th, right?22

A Right.23

Q Okay.  Thank you.24

THE COURT:  Counsel, I’m sorry, we haven’t looked at25



Isele - Cross 55

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

this last page before.1

MR. SANTIAGO:  Your Honor, this is the page, if you’d2

recall, this is the page that Ms. Alito referred to to say that3

Ms. Napolitano worked on August the 23rd.  It’s the very -- I’m4

asking him whether or not she worked on the 24th.5

THE COURT:  We didn’t look at that page together,6

though.7

THE WITNESS:  Right.  Actually Ms. Alito was8

referring to 3347, I believe.9

BY SANTIAGO:  10

Q Yeah, that’s what I’m -- that’s what I’m looking at, 3-3 -11

- that’s exactly --12

A 3347.13

Q Yes.  And I’m --14

A Oh, 3347 --15

Q Did she work on August --16

A -- indicates that she did not work on the 24th.17

Q Okay, thank you.  18

THE COURT:  Counsel, I don’t want to delay this, but19

I want to see you at the side so I understand what you’re20

looking at.21

(Sidebar conference commences at 1:56 P.M./Concludes 2:02 P.M.,22

transcribed under separate cover)23

THE COURT:  So, Mr. Santiago, for the record, you can24

ask the witness to assume --25
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MR. SANTIAGO:  I think he answered the question.1

THE COURT:  -- to assume that Ms. Napolitano worked2

on August 23rd, and not on August 24.3

But do you have a question for him?4

MR. SANTIAGO:  Yeah.5

BY MR. SANTIAGO:6

Q Mr. Isele, you said that the best practice was for the7

medication nurse to remove the DC medication, isn’t that8

correct?9

A Yes, because she’s with -- she’s with the cart.10

Q Okay.  Now you don’t know what the practice was at11

Somerset, do you?12

A On that day, no, I do not.13

Q And you don’t know whether or not the practice was to14

remove it the following day, do you?15

A I don’t.16

Q And if the practice -- just assuming.  If the practice as17

to remove it the following day, the 24th, the day that it was18

discontinued --19

MS. ALITO:  Objection.  Is there --20

THE COURT:  Objection to form.  Whether to remove it21

on the last day you’re supposed to give it --22

MR. SANTIAGO:  Yeah.23

THE COURT:  -- or to remove it on the morning of the24

next day?25
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MR. SANTIAGO:  The morning of the next day.1

MS. ALITO:  Also objection that there -- I’d like to2

know whether there’s something in the record supporting the3

suggestion that Somerset had such a practice of removing it the4

day after.5

MR. SANTIAGO:  It’s a hypothetical based on his6

speculation that it would have been removed on the 23rd.  I’m7

asking --8

MS. ALITO:  No --9

THE COURT:  You can go ahead.  Overruled.  You don’t10

know what the practice was at this facility at that time as to11

when a discontinued med is supposed to be taken off the chart.12

THE WITNESS:  Correct, I do not know that.13

BY MR. SANTIAGO:14

Q And let’s assume that the practice was to remove it the15

first day that it wasn’t supposed to be given, which is the16

24th, okay?17

MS. ALITO:  Same objection, for the record, Your18

Honor.19

THE COURT:  Well, if you have any basis in the record20

for that assumption, I need to know.21

MR. SANTIAGO:  There is no basis.  I’m just asking22

what -- based on his --23

THE COURT:  You can’t ask him to assume that then if24

you don’t have a basis in the record.25
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MR. SANTIAGO:  Okay.1

BY MR. SANTIAGO:2

Q Now in your review of the records, did you find anything3

that suggests that Ms. Napolitano was disciplined for not4

removing the medication from the med cart?5

A No.6

Q Okay.  Now I wasn’t quite sure what your testimony was7

about in terms of the pulse oximetry reading. Are you -- were8

you saying that Ms. Napolitano intentionally put a zero for the9

patient?  For the patient’s reading, was that your testimony?10

A My testimony was that the writing of a zero on the TAR was11

an intentional act as opposed to a clerical error.  I just12

don’t understand how it could be a clerical error.13

Q Now you also had -- you testified to MARs and TARs, and14

when you believed these MARs and TARs should be filled out, do15

you recall that?16

A When, in my experience, it’s appropriate for them to be17

filled --18

Q Okay.19

A -- out, yes.20

Q Okay.  Now you don’t know the practice at Somerset Valley,21

do you, in terms of when MARs and TARs were filled out, do you?22

A I know that appropriate nursing standards require them to23

be filled out simultaneously with -- contemporaneously with24

giving the medication or providing the treatment.25
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Q That wasn’t my question.  My question is whether or not1

you know what the practice at Somerset Valley was in terms of2

signing MARs and TARs.3

MS. ALITO:  Object to the form of the question.  I4

would request that it be clarified to designate whether we’re5

talking about a policy or practice in terms of something6

condoned by management as a standard of practice or a practice7

of employees.8

THE COURT:  The question is ambiguous.  9

MS. ALITO:  Yeah.10

THE COURT:  Can you rephrase?11

MR. SANTIAGO:  Yes. 12

BY MR. SANTIAGO:13

Q Do you know what the practice at Somerset Valley was in14

terms of filling out MARs and TARs?15

MS. ALITO:  Objection, that’s the same question.16

THE COURT:  Same problem.17

MR. SANTIAGO:  Okay.  Okay.18

BY MR. SANTIAGO:19

Q Do you know if the MARs and TARs accompanied the cart at20

Somerset Valley?21

THE COURT:  Whether they did?22

MR. SANTIAGO:  Yes.23

A Again --24

Q It’s a simple question.  Do you know whether --25
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A Simple question.1

Q -- the MARs and TARs accompanied the cart at Somerset2

Valley?3

A In my experience, that is the standard of practice in4

nursing homes.5

Q That’s not my question.  The question is very specific: 6

Do you know whether the MARs and TARs accompanied the carts at7

Somerset Valley?8

A I’m not a fact witness.  I wasn’t there.  So, no, I do9

not.10

Q Okay.  So, your testimony as to what should have been --11

what should happen assumes that the carts would be -- the12

charts would be, the MARs and TARs, would be with the cart,13

isn’t that correct?14

MS. ALITO:  Objection; no foundation in the record. 15

There’s no suggestion in any testimony that I’m aware of that16

there was a practice or policy at Somerset not to have the MARs17

and TARs with the carts.18

MR. SANTIAGO:  And, Your Honor, I’m asking -- he --19

he assumed that these things were with the carts.  My -- as you20

obviously heard, he says he doesn’t know whether or not they21

were with the cart.  So, I’m asking him now that -- I’m asking22

him simply that whether or not, if these things were not with23

the cart, or there was some other practice, his testimony would24

be incorrect.25
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THE COURT:  Well, I think that takes it too far.  You1

don’t have any basis to assume that they weren’t there.2

MR. SANTIAGO:  And there weren’t --3

THE COURT:  No basis in the record.4

MR. SANTIAGO:  And there was no basis to assume that5

they were there.6

MS. ALITO:  Your Honor --7

THE COURT:  And he’s answered that question.8

MS. ALITO:  And, Your Honor, his testimony --9

THE COURT:  The objection has been ruled upon and10

sustained.11

MS. ALITO:  Thank you.12

BY MR. SANTIAGO:13

Q Now you testified that there are three separate binders,14

MARs, TARs, and patient records.15

THE COURT:  He said --16

MR. SANTIAGO:  Patient charts.17

THE COURT:  -- that he’s aware of three types of18

books.19

MR. SANTIAGO:  That he’s -- in his experience.20

BY MR. SANTIAGO:21

Q Are you -- do you know whether or not at Somerset Valley,22

whether or not they have three binders?23

A Once again, Mr. Santiago, I’m not testifying as a fact24

witness; I wasn’t there.  I’m testifying as to what the25
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standards were and what deviations from the standards --1

Q So, my question is simply this:  Do you know whether or2

not at Somerset Valley, they have three binders, yes or no?3

A No.4

Q Okay.  Now are you aware of the MDS process?  What MDS is.5

A Yes, I’m aware of the MDS process.6

Q Okay.  And MDS is a -- is usually -- a facility has a MDS7

coordinator, isn’t that correct?8

MS. ALITO:  Objection; beyond the scope of direct.9

THE COURT:  I don’t know what MDS stands for.10

MR. SANTIAGO:  MDS, minimum data set.11

THE COURT:  Does this relate to the scope of direct?12

MR. SANTIAGO:  Yes, it does, Your Honor.13

THE COURT:  Minimum data set.14

MR. SANTIAGO:  Yes.15

THE COURT:  Well, let me hear some further inquiry.16

MR. SANTIAGO:  Okay.  Thank you, Your Honor.17

BY MR. SANTIAGO:18

Q Do you know -- do facilities have a MDS coordinator, in19

your experience?20

A In my experience, most facilities have an MDS coordinator.21

Q And the MDS coordinator, at times, will -- would sometimes22

have to take charts, isn’t that correct, for -- to report to23

Medicare and Medicaid?24

A I don’t -- 25
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Q Would the MDS coordinator have to review charts?1

A Yeah.2

Q Okay.  3

THE COURT:  This is regarding Medicare and Medicaid4

reporting.5

THE WITNESS:  Yes, Your Honor.6

BY MR. SANTIAGO:7

Q And -- so, I can ask, do you know whether or not Somerset8

Valley accepts Medicaid and Medicare patients?9

A I do not believe they accept Medicaid patients.10

Q Okay.  How about Medicare patients?11

A They definitely accept Medicare patients.12

Q Okay.  And isn’t it correct that the MDS coordinator13

prepares reports for Medicare?14

A That is correct.15

Q Okay.  And needs -- and, in fact, in her work, she needs16

to now on a daily basis what services were provided for those17

patients, Medicare eligible patents, isn’t that care --18

correct?19

A Medicare eligible is not a term --20

Q Those who are --21

A -- I’ve heard used.22

Q Those who were admitted to the facility --23

A As Medicare patients.24

Q -- under the -- yes.25
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A And your question is that she needs to know what care is1

provided on a daily basis.2

Q What services.3

A What services.  In a general way, yes.4

Q Okay.  If you could take a look at D-19.5

A D as in delta 19?6

Q Yes, delta 19.7

A Is that a single-page document?  It says, “Somers 03457"8

at the bottom.9

Q 3487.10

A 3487?11

Q Yeah, it starts at 3485.12

A No, that’s not what I’ve got marked D --13

Q Okay.  14

A You’re saying D, as in delta, 19?15

Q Yes, it’s delta 19.16

A I don’t think this is what you’re referring to, but this17

is what’s marked Defendant’s Exhibit 19.18

Q Defendant’s Exhibit 19, do you see it?19

THE COURT:  Counsel I see you at the side for just a20

second, please?21

(Sidebar conference commences at 2:16 P.M./Concludes 2:17 P.M.,22

transcribed under separate cover)23

THE COURT:  Counsel, give me just one second, please. 24

I mean that figuratively, of course.25
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(Pause)1

THE COURT:  Counsel, I do not show D-19 as being in2

evidence, and I’m pretty careful with my typed notes.  It may3

well be that it should be in evidence by now.4

MR. SANTIAGO:  It wasn’t my -- it -- obviously it’s5

not my exhibit, but we can switch it and make it a P exhibit if6

that makes --7

MS. ALITO:  It --8

THE COURT:  It may actually in evidence with a9

different marking on it.10

MS. ALITO:  Judge --11

MR. SANTIAGO:  Is it D-20?12

MS. ALITO:  Judge, it’s part of Defendant’s Exhibit13

20.14

THE COURT:  Okay.15

MS. ALITO:  It’s the --16

THE COURT:  Then let’s use D-2017

MR. SANTIAGO:  Okay.18

MS. ALITO:  Yeah, it’s the third page of D-20.19

THE COURT:  Fine.20

(Pause)21

THE COURT:  Come back here quickly, please.22

(Sidebar conference commences at 2:19 P.M./Concludes 2:19 P.M.,23

transcribed under separate cover)24

THE COURT:  So, D-20 already in evidence, Page 348725
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refers to the nurse’s admitting note.1

MR. SANTIAGO:  Yes.2

THE COURT:  Well, whatever it refers to.3

MR. SANTIAGO:  Now --4

THE COURT:  Counsel, you ask your question.5

MR. SANTIAGO:  Okay.6

BY MR. SANTIAGO:7

Q You were asked questions as -- and I believe that the8

assumption was made that Ms. Claudio did not do the admissions9

note, do you remember that assumption?10

A I believe that was one of two scenarios that was presented11

to me, and I responded to, yes.12

Q Okay.  Now isn’t it correct that Ms. Claudio, in her13

individual statement, said that she recalled, “I recall I14

remember completing his assessment.”15

A I see that on the document, yes.16

Q Okay.  So, it’s correct that Ms. Claudio testified, and17

wrote in her individual statement, that she did the nurse’s18

note.19

THE COURT:  That’s compound.20

MR. SANTIAGO:  Okay.21

BY MR. SANTIAGO:22

Q In her statement, Ms. Claudio stated that she did her23

nurse’s note, isn’t that correct?24

THE COURT:  You’re referring to the words written on25
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this Page 3487 of D-20.1

MR. SANTIAGO:   Yes.2

A In a manner of speaking, she says, “As I recall, I3

remember completing his assessment.”4

Q And in her statement, she is saying that she did -- she5

recalled doing the nurse’s admission note for this patient,6

isn’t that correct?7

MS. ALITO:  Object to the question.  I mean the words8

speak for themselves.  He’s asking him to interpret the meaning9

of her words.10

MR. SANTIAGO:  Well, the assumption was made that she11

didn’t do the nurse’s note.  I’m asking what she said in her12

own words.13

THE COURT:  The words are there.14

MR. SANTIAGO:  Okay.  Thank you.15

(Pause)16

BY MR. SANTIAGO:17

Q And isn’t it also correct that if -- Ms. Claudio, in terms18

of the skin tear, Mr. Isele, I believe you testified that Ms.19

Claudio called the doctor, isn’t that correct?20

A I do recall seeing a -- here it is.  Same exhibit,21

Defendant’s Exhibit 20, Page 3492A, as in alpha.  She writes22

down that she “notified Dr. Kudryk,” K-U-D-R-Y-K, “Debbie, M-23

A,” meaning, I believe, medical assistant, time of notification24

may be 12:45 A.M., it’s written over, it’s hard to see what’s25
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under the 12:45, but it’s unclear.  Time responded clearly is1

12:45 A.M.2

Q Isn’t P.M. circled, not A.M.?3

A Oh, you’re right.  I’m sorry, did I say A.M.?  My mistake. 4

12:45 P.M. is clearly there.  So, yes, it appears from this5

document that she notified the physician through his medical6

assistant.7

Q And if you take a look at 3492C, do you see that?8

A Hold on.  Yes, I have it.9

Q Do you see the comments at the bottom?10

A Yes, I see them.11

Q Do you see the last sentence?  Can you -- the last two12

sentence?  Can you read -- can you read the whole thing for us?13

A I’ll try.  “Small skin tear noted to right elbow.  Patient14

unable to explain.  Fingernails checked, trimmed, and filed. 15

No sharp edges noted to” -- that’s probably W.C. for16

wheelchair.  “M.D. and family aware.  Treatment” -- I can’t17

read that next word, I don’t know what that is.  “Patient moves18

around in wheelchair,” and there’s a large black dot of some19

sort, “propels self, will continue to monitor for safety.”20

Q Isn’t it -- it says, “Treatment X” -- “TX,” and that other21

word looks like “continue,” isn’t that correct?22

A It could be continue, yeah.  It looks like it might be C-23

O-N-T.24

Q Yeah.25
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A Um-hum.1

Q And so if she called the doctor, the doctor can give a2

verbal order, isn’t that correct?3

A That is correct.4

Q And so if the doctor said, “Treatment continued,” that5

would be the verbal order, isn’t that correct?6

A No.7

Q She provided a treatment.  She --8

A She provided the treatment.9

Q She -- she provided the treatment.  She notified the10

doctor, according to your testimony, at 12:45 P.M.11

A That’s according to the documentation, yes.12

Q Yes.  And then she documents at the bottom, at the13

comment, it says, “Treatment continue” -- “doctor” -- “M.D. and14

family aware.  Treatment continued.”15

MS. ALITO:  Object to the question on the basis that16

it appears that the writing we’re referring to is of Ms.17

Konjoh, not of Ms. Claudio.18

BY MR. SANTIAGO:  19

Q There was a verbal order.  Or could there have been a20

verbal order?21

A I don’t deny that there was a verbal order at 12:45, but I22

see no indication that it was documented on the physician order23

sheet.24

Q Now do you know what the practice is at Somerset Valley in25
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terms of where you document verbal orders?1

A I know that the usual practice in nursing homes is that2

there is a physician order sheet where you separately document3

physician orders.4

Q Okay.  And in the documents that you reviewed, did you see5

the physician’s order sheet?6

MS. ALITO:  Objection; which --7

Q Is there --8

MS. ALITO:  A physician’s order sheet for this9

incident?10

Q For this incident.11

A I did not, no.12

Q Okay.13

A I’ve already testified to that.14

Q So, it could have been in the physician’s order sheet, you15

just didn’t see it.16

MS. ALITO:  Objection; speculation.  There’s been17

nothing in the record to suggest that Ms. Claudio ever18

completed a POS with respect to this.19

MR. SANTIAGO:  Ms. --20

MS. ALITO:  And I believe that Ms. Claudio didn’t21

testify that she completed a physician’s order.  She --22

MR. SANTIAGO:  And, in fact, Ms. Konjoh, in her23

comments, completes and says that the treatment was to be24

continued, that the M.D. was contacted and the family, which is25
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-- verifies what --1

THE COURT:  Is this in response to an objection?2

MR. SANTIAGO:  Yes.3

THE COURT:  I’m sorry.  I’m getting a little bit lost4

here.  What’s your objection?5

MS. ALITO:  My objection --6

THE COURT:  I don’t know that there’s a question7

pending, other than that Mr. Isele has seen nothing in the8

record that there’s a POS for this treatment.  I don’t know9

whether there’s a question pending.10

I think maybe the question was:  And do you have any11

indication in the record that a POS was the way such things12

were documented?13

MR. SANTIAGO:  Yeah.14

THE COURT:  Is that your question?15

MR. SANTIAGO:  Yes.16

MS. ALITO:  I have no objection to that question.17

THE COURT:  Okay.  Have you seen anything in the18

record, sir, that a POS was the type of form used to record a19

doctor’s order for a treatment of this type?20

THE WITNESS:  I can only respond to that by saying21

that the acceptable and customary practice is for doctor’s22

orders to be separately documented in a physician’s order sheet23

so that when the physician comes in, he can sign the telephone24

order.25
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I certainly see nothing here that indicates that the1

doctor signed the --2

BY MR. SANTIAGO:3

Q The -- the question was did you, in your review --4

A Right.5

Q -- see a POS?6

A No.7

Q Okay.  Thank you.  Now neuro checks, you were asked8

questions about whether -- that there was a head injury, there9

was a fall, and it could -- it could lead to potential10

ramifications because of the head injury, do you recall that?11

A Yes.12

Q Okay.  If you could take a look at D-20.13

A Yes.14

Q Do you see --15

THE COURT:  What page are we on now?16

Q Do you see the second paragraph?17

A On 3487?18

Q Yes.19

A Yes.20

Q Do you see that Ms. Claudio says that she did the neuro21

checks?22

A Can I read that paragraph?23

Q Yes.24

A “Did not complete a nurse’s note for Mrs.” -- and I’ll25
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omit the name -- “first day post fall.  No excuse.  However,1

did” -- and then the word “check” is crossed out -- “complete2

neuro checks and monitored for any LOC,” which would stand for3

loss of consciousness -- “or complaint of pain, none noted.”4

Q Okay.  So, Ms. Claudio, in her statement, said she did the5

neuro checks for this patient, isn’t that correct?6

A That’s what she writes here, yes.7

Q Okay.  And do you know where neuro checks -- where the8

documentation for neuro checks was kept at Somerset Valley?9

A Documentation of neuro checks would normally be in the10

nurse’s note, which she states she did not complete.11

Q That wasn’t the question.  My question was whether or not12

you knew where -- at Somerset Valley, where the neuro check13

documentation would be placed?14

MS. ALITO:  Object to form.  Object -- and object15

generally to the continuing efforts to utilize this witness as16

a fact witness.  Ms. Claudio states right here in her own17

statement that she fails to complete the nurse’s note.  That18

she did the neuro checks, but she didn’t write them down.19

MR. SANTIAGO:  She didn’t say she didn’t write them20

down.  She said she completed the notes and she completed the21

neuro checks.22

Ms. Martin says that neuro checks are placed in23

another documentation.24

My question to Mr. Isele is whether or not he knows25
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where the neuro checks go --1

THE COURT:  Well, I think this is --2

MR. SANTIAGO: -- or where they document it at3

Somerset.4

THE COURT:  I think this is a well-taken objection5

simply because the statement that has just been read from D-20,6

written by and signed by Ms. Claudio, says, “Did not complete a7

nurse’s note first day post fall.”8

If you’re separating out a nurse’s note for first day9

post fall from nurse’s recording of neuro checks, then you have10

to make your question clearer.11

MR. SANTIAGO:  Okay.  No problem.12

THE COURT:  Thank you. 13

BY MR. SANTIAGO:14

Q Now do you know if neuro checks at Somerset Valley are15

kept somewhere other than in nurses’ notes?16

MS. ALITO:  Objection; no basis in the record for17

that question.18

THE COURT:  Well, you can ask.  Do you know of any19

suggestion that you’ve seen that nurses’ notes are kept20

somewhere other -- for neuro checks are kept somewhere other21

than the nurses’ notes?22

THE WITNESS:  No, I would expect -- and the standard23

of practice is that when a nurse does neuro checks, she writes24

that down in the nurse’s notes.25
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BY MR. SANTIAGO:1

Q Is that a particular form, or is it in the -- what we call2

the daily skill nurse’s note?3

A I don’t know what you’re calling the daily skill nurse’s4

notes.  There is a form for nurse’s notes that I have seen5

consistently in hundreds of facilities during the course of my6

service as the State ombudsman.  7

Q Okay.  If you could take a look at -- if you can take a8

look at -- is it a -- when you say a form, okay, I’m trying to9

follow you here.  Is it a narrative?10

A Yes.11

Q Okay.  Is it a --12

THE COURT:  Are you talking about a format?13

MR. SANTIAGO:  Yeah, a format.14

THE COURT:  With some lines on it, it says, “Nurse’s15

notes” at the top, and maybe an entry -- a column for the date,16

and then a big column with lines for the nurse to fill in?17

THE WITNESS:  That’s usually what it looks like, yes,18

Your Honor.19

MR. SANTIAGO:  Okay.20

THE COURT:  Do we have any examples here, sir, in the21

record?22

THE WITNESS:  I’m looking.23

THE COURT:  Since you’re asking the question, I’m24

going to ask you, Mr. Santiago.  Just give us an example, if25
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you’re aware of one --1

MR. SANTIAGO:  If --2

THE COURT:  -- that’s handy. 3

MR. SANTIAGO:  I don’t have it here.4

BY MR. SANTIAGO:5

Q But if you could take a look at 348 or 349.6

A 3-4 --7

Q 3490.8

A 3490?9

Q Yeah.10

A Yes.11

Q Is that what you’re talking to --12

A No, sir.13

Q -- when you say -- no, okay.  Now -- so, the neuro checks14

would not be on this particular document, is that your15

testimony?16

A The page that’s marked Somers 03490?17

Q Yes.  If you take a look at the nervous system, do you see18

that?19

A Only -- it may be in a very general way because you’ve --20

if you look at this, you’ve got the mental status up in the21

upper left-hand corner.  One of the things that you would do --22

that a nurse would do, excuse me -- as part of the neuro checks23

would be to look for a loss of consciousness, and that may be24

noted in the mental status.  But that’s -- the way you asked25
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the question, it’s difficult to answer.  That’s not what I1

would expect to see as neuro checks.2

Q Okay.  So, according -- according to your testimony, if I3

follow, the documents that you reviewed --4

THE COURT:  How about nervous system over there on5

the right-hand column?6

THE WITNESS:  Maybe because, again, one of the things7

that a nurse would be looking for is abnormal pupil reaction. 8

So, that could be documented here.  But, again, it’s not the9

way I would expect to see neuro checks documented after a head10

injury.  It would be more of a narrative.11

THE COURT:  What about the comments at the bottom12

place there?13

THE WITNESS:  Again, it’s possible that she would14

document it there.15

MR. SANTIAGO:  Okay.16

THE COURT:  Document a neuro check on a form such as17

this?18

THE WITNESS:  It’s possible, Your Honor.  It’s not19

what I would normally see.20

THE COURT:  Not the type of -- it’s not the type of21

form that you’re used to looking at.22

THE WITNESS:  Correct.23

THE COURT:  Counsel, I’m about finished with running24

on with your question.25
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MR. SANTIAGO:  Okay.1

BY MR. SANTIAGO:2

Q If you could take a look at P-21.3

A P-21.  P as in -- 16, 24 --4

THE COURT:  P-21.5

MR. SANTIAGO:  Yeah, Your Honor.  It’s the -- it’s a6

State survey, it’s dated --7

THE WITNESS:  Oh, I don’t think I have that up here. 8

Wait, yes, I do.  I do have that.9

MR. SANTIAGO:  Okay.10

THE WITNESS:  P-21.11

THE COURT:  Go ahead, Counsel.12

BY MR. SANTIAGO:13

Q If you could take a look -- if you can turn to what’s14

stamped to 50 -- 5306.15

A 5306, I’m there.16

Q At the bottom.17

A Yes.18

Q Okay.  The patient was admitted on November 4th of 2009,19

is that correct?20

A That’s what it says, yes.21

Q Okay.  And the patient was diagnosed with rectal cancer,22

is that correct?23

A She had a diagnosis of rectal cancer, that’s correct.24

Q Okay.  And if you’d take a look at the next page, 5307.25
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A Yes.1

Q She complained of pain on November 24th, is that correct?2

A On November 24th, she complained to the surveyor.3

Q Yes.4

A Yes.5

Q Okay.  And, in fact, can you tell -- can you tell us what6

MDS is?7

A MDS?8

Q Yes.9

A We talked about that already, that’s minimum data set.10

Q Okay.  If you’d take a look down below at the bottom, it11

says, “The initial MDS” --12

A Last line, yes.13

Q -- “identified her as having moderate pain daily,” do you14

see that?15

A I see that, yes.16

Q Okay.  And isn’t it correct that the interdisciplinary17

team is responsible for preparing a comprehensive care plan for18

patients?19

A Yes, I said that earlier.20

Q Okay.  And isn’t it correct that the interdisciplinary21

team visits the patients on admission or soon thereafter?22

A Soon thereafter, yes.23

Q Okay.  And so part of what the interdisciplinary team24

would be doing is observing the patient, asking the patient25
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questions about various things, but also pain, isn’t that1

correct?2

A Yes.3

Q Especially when she was diagnosed to having moderate pain,4

isn’t that correct, by the MDS?5

A The MDS doesn’t diagnose.6

Q Well, not diagnose.  But it was identified in the MDS that7

she was having moderate pain daily, isn’t that correct?8

A That’s what it says here, yes.9

Q Okay.10

THE COURT:  Counsel, are you -- are you presuming in11

that question that the interdisciplinary team has this MDS12

sheet --13

MR. SANTIAGO:  Yes.14

THE COURT:  -- in its possession when it’s putting15

together its --16

MR. SANTIAGO:  Yes.17

THE COURT:  -- care plan?18

MR. SANTIAGO:  I’ll ask him.19

BY MR. SANTIAGO:20

Q Does the interdisciplinary team consist also of the MDS21

coordinator?22

A Generally it does, yes.23

Q Yes.  And so they would have access to the MDS assessment,24

isn’t that correct?25
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A If it’s been done.1

Q Okay.  And here, it has been done because it said she was2

identified as having moderate pain daily, isn’t that correct?3

A Well, when the surveyor is writing this, she doesn’t say4

when the initial MDS was completed.  She just says the initial5

MDS assessment identified her as having moderate pain daily.6

Q Okay.  It says, “initial,” isn’t that correct?7

A It does.8

Q And usually the initial -- if there are changes to the9

patient, the MDS also changes, isn’t that correct?10

A Yes.11

Q Okay.  So, initial, when she stepped in through the door,12

the MDS identifies her as having moderate pain daily.13

MS. ALITO:  Objection. 14

THE COURT:  Yes, I don’t think that necessarily15

flows.16

MR. SANTIAGO:  Okay.17

BY MR. SANTIAGO:18

Q And isn’t it also correct that the resident had order for19

-- dated on November 16, 2009 for a pain ointment, Lidocaine?20

A Yes, that is correct.  And the surveyor noted that there21

is no indication that she had ever received it.22

Q Okay.  And isn’t it also correct that the unit manager23

knew about the ointment, was to be applied, however, didn’t24

know why nurses did not sign that it had been applied on the25
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MAR?1

A Are you referring to something on the State surveyor, 2

or --3

Q The State surveyor, yes.  It’s on -- it’s on that second4

paragraph.  It says, “The surveyor discussed the resident’s5

complaints with the unit manager, and she stated she was aware6

of the resident’s rectal pain, and the resident received7

ointment applied to the rectum for pain.  When she was shown8

the blank MAR, she stated, ‘I don’t know why they haven’t9

signed for it.’”  Do you see that?10

A Yes, on 5308, yes.11

Q And isn’t it correct -- or isn’t it common for the unit12

manager to also be part of the interdisciplinary team?13

A Oh, not necessarily.14

Q In your experience, has a unit manager been part of the15

interdisciplinary team?16

THE COURT:  Counsel, I’m sorry, but the17

interdisciplinary team, does it have an ongoing existence as to18

each patient, or does it just have a one-time job of setting up19

the care plan?20

MR. SANTIAGO:  It’s an ongoing.  If there’s a change21

to the person’s pain --22

MS. ALITO:  Ob --23

MR. SANTIAGO:  -- the care plan changes with --24

MS. ALITO:  Ob --25
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THE COURT:  He’s trying to answer my question.  I1

think that the -- your questions then should be posed in terms2

of initial care plan or whatever the interdisciplinary team3

does later.4

MS. ALITO:   Your Honor, I just wanted to make clear5

for the record that Mr. Santiago certainly was responding to6

the Court’s questions, but those are his statements; there’s7

nothing in the record to reflect that.8

THE COURT:  Isn’t it a fact that it’s common for the9

unit manager to be part of the interdisciplinary team when it10

prepares the initial care plan, yes or no, sir?  Is that your11

question?12

THE WITNESS:  Not necessarily was my answer, Judge.13

THE COURT:  Okay. 14

THE WITNESS:  And it’s still my answer.15

THE COURT:  Thank you.  16

THE WITNESS:  The unit manager isn’t --17

THE COURT:  Then let’s just hear the next question18

from counsel.19

BY MR. SANTIAGO:20

Q You’re -- you testified as to the 24-hour chart check, do21

you recall that --22

A Yes.23

Q -- testimony?  And the 24-hour chart check, part of their24

duty is to compare the physician’s order that they receive from25
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the hospital to the POS and MARs, isn’t that correct?1

A No, that’s not my understanding.2

Q Okay.  Do you know the practice at Somerset Valley?3

A Once again, I’m not a fact witness.  I do not.  I do not4

know the specific practice at Somerset Valley.5

Q Okay.  I’m going to read you the testimony of Jackie6

Ingram, the Vice President of Clinical Operations at the time,7

starting at 1975.8

THE COURT:  Let’s just, for the record, since it’s9

been a while, Ingram is in what position?10

MR. SANTIAGO:  She’s the Vice President of Clinical11

Operations.12

THE COURT:  Not at the facility.13

MR. SANTIAGO:  She’s corporate, at the corporate14

level, Care One.   And later on served as the Acting Director15

of Nursing at Somerset Valley at Ms. Konjoh was removed.16

THE COURT:  Then as Acting Director of Nursing.17

MR. SANTIAGO:  Yeah, after Ms. Konjoh was removed in18

December.19

THE COURT:  But this is after the employees we’re20

talking about?21

MR. SANTIAGO:  No, no, no.  After -- Ms. Konjoh22

served as Director of Nursing at Somerset from August 16th to23

December of 2010.24

THE COURT:  Thank you.  When Konjoh was replaced,25
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Ingram was the replacement.1

MR. SANTIAGO:  Yes.2

THE COURT:  Konjoh left the facility in December,3

2009, right?4

MR. SANTIAGO:  Yup.5

MS. DICHNER:  No, no, no, ‘10.6

THE COURT:  ‘10.7

MR. SANTIAGO:  ‘10.8

THE COURT:  Thank you.  Okay.  Go ahead.  Testimony9

of Ms. Ingram.10

BY MR. SANTIAGO:11

Q Question:12

“Q And when they look at the new admissions, they look13

at the information that came from the transferring14

hospital.  For example --15

“A Yes.16

“Q -- and they would look at the meds?17

“A Yes.18

“Q And when -- they look at the physician’s order sheet,19

correct?20

“A Yes.21

“Q And the MARs.22

“A Yes.23

“Q And this is the” --24

THE COURT:  What’s the meds?25
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MR. SANTIAGO:  Meds.1

THE WITNESS:  Medications.2

MR. SANTIAGO:  Medication.3

THE COURT:  Meds and the -- what else?  POS?4

MR. SANTIAGO:  Yes.5

BY MR. SANTIAGO:6

Q “And then they would look at the physician’s order sheet,7

correct?8

“A Yes.9

“Q And the MARs.10

“A Yes.11

“Q And this is the way they could check to make sure12

that the medications that the patient was given are13

correctly recorded on the MARs, correct?14

“A Correct.15

“Q And if they had done -- been done properly, the issue16

with the coated aspirin that was one of the reasons for17

Ms. Jacques’ discharge would have been caught in the 24-18

hour check, correct?19

“A That’s expected.20

“Q Your answer is yes, correct?21

“A Yes, but” --22

MS. ALITO:  Oh, let’s read the conclusion --23

Q And it says --24

MR. SANTIAGO:  -- of that sentence.25
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Q Judge Davis says:1

“JUDGE DAVIS:  Go ahead.”2

“THE WITNESS:  It would not negate her failing to do3

it properly.”4

Now --5

THE COURT:  Is there a question pending?6

MR. SANTIAGO:  Yes.7

BY MR. SANTIAGO:8

Q The V.P. of Clinical Operations, Ms. Ingram, testified9

that this 24-hour chart check would have caught both errors,10

the error in the MARs and the error in the POS, would that11

change your opinion --12

MS. ALITO:  Ob --13

Q -- to what you testified earlier?14

MS. ALITO:  Object to the -- object to the form of15

that question.  She didn’t say that.16

THE COURT:  I’ll see you at the side.17

(Sidebar conference commences at 2:52 P.M./Concludes 2:57 P.M.,18

transcribed under separate cover)19

THE COURT:  Counsel, based upon a fair inference, you20

can ask your question.21

BY MR. SANTIAGO:22

Q I believe my question, Mr. Isele, was that the director --23

the Vice President of Clinical Operations, Ms. Jackie Ingram,24

testified that the 24-hour chart check would have caught both25
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errors.  Both the errors in the transcription error to the POS1

and to the MARs, isn’t that correct?  And would that change --2

A Should have caught.3

Q Yes, should have caught.4

A Because we know it didn’t catch.5

Q Okay.6

A Right?7

Q Should have caught.8

A Okay.9

Q If they were doing their job --10

A Right.11

Q -- it would have been caught.12

A That’s what she testified to, yes.13

Q Okay, both errors.14

A Yes.15

Q Okay.16

A Yes, she did say that.17

Q Now --18

THE COURT:  As you understand this testimony, sir.19

THE WITNESS:  As I understand what you just read,20

that is what she said.21

BY MR. SANTIAGO:22

Q And your testimony was that one out of the two would have23

been caught.24

A In my experience, the 24-hour check --25
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Q I’m just asking you a simple question.1

MS. ALITO:  Objection; he’s --2

Q In your testimony --3

THE COURT:  Then don’t -- Counsel, just a second.  He4

did testify that one of the two only would be caught because5

the doctor’s orders aren’t in the 24-hour chart check process.6

MR. SANTIAGO:  Okay.7

BY MR. SANTIAGO:8

Q Now --9

THE COURT:  So, you don’t have to ask him what he10

testified.11

MR. SANTIAGO:  Okay.12

BY MR. SANTIAGO: 13

Q Now understanding that the information -- information14

would be received from the transferring hospital, would that15

change your testimony?16

THE COURT:  Sir, that question is not clear.17

MR. SANTIAGO:  Okay.18

THE COURT:  If you’re asking whether the 24-hour19

chart check people get --20

MR. SANTIAGO:  Yes.21

THE COURT:  -- the discharge notes that accompany the22

patient in the door --23

MR. SANTIAGO:  Yes.24

THE COURT:  -- you can ask that question.25
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BY MR. SANTIAGO:1

Q If the 24-hour chart check folks received the transferring2

papers from the hospital --3

A From the hospital, yes.4

Q -- they would have caught both errors, isn’t that correct?5

A They should have caught both errors if that was the case,6

yes, but we know that they didn’t.  And regardless, it doesn’t7

excuse the nurse from transcribing things correctly.8

Q That’s not the question; my question was very simple.9

A Okay.10

Q My question was --11

THE COURT:  The question has been answered.12

MR. SANTIAGO:  Okay.13

BY MR. SANTIAGO:14

Q Mr. Isele, you testified that -- that you knew of one15

nursing home in the State of New Jersey, Merwick, had changed16

from --17

MS. ALITO:  Objection; beyond the scope of direct.18

MR. SANTIAGO:  Your Honor, it’s just come to our19

attention -- it just came to our attention yesterday --20

THE COURT:  Then you have to ask permission to go21

beyond the scope of direct.22

MR. SANTIAGO:  Okay.23

THE COURT:  At the side.24

MR. SANTIAGO:  Okay.25
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(Sidebar conference commences at 3:00 P.M./Concludes 3:02 P.M.,1

transcribed under separate cover)2

THE COURT:  Sir, you’re going to ask what Mr. Isele’s3

understanding is, not what the necessarily objective facts may4

be.5

BY MR. SANTIAGO:6

Q Mr. Isele, do you recall the testimony that you took a7

visit of Merwick Nursing Home?8

A Yes, I do.9

Q Okay.  And you took a visit with the administrator.10

A Yes.11

Q Can you tell us who that administrator was?12

A Ken Keegan.13

Q And I believe your testimony was that the Merwick went to14

an all RN unit.15

A An all -- yes, an RN subacute unit, yes.16

Q Now do you know if Merwick hires licensed practical17

employees -- licensed practical nurses?18

THE COURT:  Counsel, are you asking about the19

subacute unit, or other parts possibly?20

MR. SANTIAGO:  I believe his earlier testimony did21

not limit it to subacute.  22

THE COURT:  Ask him the questions, but make them23

clear.24

MR. SANTIAGO:  Okay.25
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THE COURT:  Because he’s just said all RN subacute1

unit was his understanding.2

MR. SANTIAGO:  Okay.3

BY MR. SANTIAGO:4

Q Now do you know if Merwick -- is it a complete subacute5

unit?6

A No.7

Q Okay.8

THE COURT:  It’s not limited to subacute care?9

THE WITNESS:  That’s right.  They have -- they have -10

- it’s my understanding that they have a subacute unit, which11

is separate from the long-term care unit.12

BY MR. SANTIAGO:13

Q And do you know if Merwick employs licensed practical14

nurses in either the subacute unit or the -- or -- let’s use it15

this way, in the long-term care unit?16

A I don’t.  My discussion with Mr. Keegan was related to the17

subacute unit.18

Q Do you know if Merwick hires or employs LPN in either of19

those units?20

A It’s my understanding they do not employ LPNs in the21

subacute unit; I don’t know about the long-term care part.22

Q You testified that -- you testified that they didn’t hire23

-- my -- my question to you was whether or not you knew any24

long-term care facility in the State of New Jersey that went to25
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an all RN unit, and you said Merwick, do you recall that1

testimony?2

A Yes.3

Q And you didn’t limit it to subacute, did you?4

A No, they do have an all RN -- as I understand it, they do5

have an all RN subacute unit.6

Q But when I asked you the question I was asking you about a7

long-term care facility, I didn’t limit it to subacute.8

MS. ALITO:  Objection; asked and answered.9

THE COURT:  Well, he can pursue it just to make sure10

that he’s got a clear answer.11

A All right.  I’m not sure, Mr. Santiago, exactly what your12

question was back a week or so ago.  What I was referring to --13

because I think you used the word “unit,” I can’t be sure of14

that because I don’t have the transcript in front of me.  But15

what I was referring to was my visit to Merwick where I was16

informed they had gone to an all RN unit, meaning the subacute17

unit.  And if I didn’t specify that, I apologize.18

Q Now in your testimony, you said, question --19

MS. ALITO:  Page, please?20

MR. SANTIAGO:  119 -- 194, I’m sorry.  I’m sorry,21

195.22

THE COURT:  Date?23

MR. SANTIAGO:  It’s January 25th.24

THE COURT:  Page 125?25
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MR. SANTIAGO:  195.1

BY MR. SANTIAGO:2

Q And it starts with the question:3

“Q Have you come across any research that would indicate4

that RNs are superior than LPNs in a long-term care5

facility?6

“A I have not seen any specific articles that I can7

recall.8

“Q Okay, thank you.  And, in fact, you said that you9

were aware at other long-term care facilities that went10

exclusively RN model.11

“A Yes, sir.12

“Q Okay.  Can you identify -- specifically identify what13

nursing homes those are?14

“A Merwick -- Merwick in Plainsboro is one that comes15

immediately to mind.16

“Q Can you spell that?17

“A Merwick, M-E-R-W-I-C-K, in the Town of Plainsboro, P-18

L-A-I-N-S-B-O-R-O.19

“Q When did it become -- when did it convert to RN only?20

“A Within the year -- the last year.21

“Q Any other?22

“A Not that come immediately to mind, no.”23

So, isn’t it correct in your testimony, your24

testimony was that Merwick, both the subacute -- you did not25
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limit it to subacute, did you?1

A That is correct, in my testimony, I did not because we2

were talking about an all RN model.  And they are using an all3

RN model in their subacute unit.4

Q And it was for all -- the question was for long-term care.5

MS. ALITO:  Objection; asked and answered.6

THE COURT:  The record will speak for itself.  The7

record of the prior line of questioning will speak for itself.8

BY MR. SANTIAGO:9

Q So, today, you qualified your answer to say “subacute.”10

THE COURT:  Counsel, that’s been asked and answered.11

MR. SANTIAGO:  Okay.12

BY MR. SANTIAGO:13

Q So, you’re not -- are you aware whether or not at Merwick,14

if LPNs are employed in their long-term care unit?15

A I’m not because we didn’t discuss the long-term care unit,16

we discussed the subacute unit.17

MR. SANTIAGO:  Thank you.  No further questions.18

THE COURT:  Thank you.19

REDIRECT EXAMINATION20

BY MS. ALITO:21

Q Mr. Isele, just a couple of questions.  Do you have22

Defendant’s 20 in front of you?23

A D-20?24

Q Yeah.25
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A I do.1

Q And could you turn back to that page we were -- Mr.2

Santiago was asking you about, 3492A?3

A Yes, I have it.4

Q All right.  And you were asked to look at name of5

physician notified and time of notification.  I believe you6

indicated there were some cross outs, but it looked like 12:45,7

is that right?8

A Right.9

Q And time responded, 12:45.10

A Right.11

Q Okay.  And then three lines down is an entry for was first12

aid administered, and then a cross.  Can you tell us what time13

that was done according to the sheet?14

A It said -- the box is checked, “Yes, cleaned, covered,”15

and then it says, “7/20/10,” being the date, at 12 P.M.16

Q All right.  So, the treatment was given before, about 4517

minutes before the physician was called according to this form,18

right?19

A That’s what this would indicate, yes.20

Q Okay.  And you were asked a number of questions about the21

24-hour chart check, and whether it would have caught one of22

the errors or two of the errors.  And if the erroneous23

medication was given to the patient during the day, and it24

caused the patient to be impacted severely, or even killed,25
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would the 24-hour chart check correct that?1

MR. SANTIAGO:  Objection, Your Honor; there’s no2

basis in fact for this question.3

THE COURT:  I think it’s -- Counsel, it’s something4

that’s more like argument.5

MR. SANTIAGO:  Yeah.6

MS. ALITO:  I have nothing further.7

THE COURT:  Okay. 8

MR. SANTIAGO:  No further questions, Your Honor, of9

this witness.10

THE COURT:  Okay, sir, you may step down.11

MR. ISELE:  Thank you, Your Honor.12

THE COURT:  Watch your step.13

MS. ALITO:  Your Honor, we’d like to -- I would like14

to move into evidence the rebuttal report of Ms. Bell that was15

previously marked as Defendant’s Exhibit 8.16

MR. SANTIAGO:  Your Honor, Ms. Bell didn’t testify as17

to her rebuttal report.  I mean we didn’t have an opportunity18

to cross her on any of that report.  She had an opportunity to19

be called, and she wasn’t called.20

MS. ALITO:  Well, in fact, Your Honor, Mr. Santiago21

questioned Ms. Bell, I think, rather extensively about portions22

of her report.  It was displayed to her during his cross-23

examination of her.  She was questioned about it, and I noted24

that, you know, at that time.  And we did discuss it briefly,25
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and the Court suggested that wasn’t the appropriate time for me1

to make this application.2

THE COURT:  What’s the number of that report, please?3

MS. ALITO:  It is Defendant’s Exhibit 8.4

THE COURT:  Okay.  Just let me check my notes,5

please.6

MS. ALITO:  Sure.7

THE COURT:  You can be seated while I do that.8

(Pause)9

THE COURT:  About the only thing that Ms. Bell was10

asked about from D-8 on cross-examination was -- I think the11

last page, the topic about changing to RNs and hospital12

readmission rates.13

MS. ALITO:  Yeah, I -- I -- on January 25th, starting14

around Page 113, on cross-examination, she starts --15

THE COURT:  What day, January 25?16

MS. ALITO:  25, yeah.  Yeah.  And she’s questioned by17

Mr. Santiago about the readmission rates.18

THE COURT:  Yes.19

MS. ALITO:  Continue --20

THE COURT:  That’s right.21

MS. ALITO:  All right.22

MR. SANTIAGO:  In fact, Your Honor, if you recall,23

the only reason I asked Ms. Bell about this was that it was24

brought up in her direct examination, and it was very short. 25
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It was very short as to ask her if there was other reasons for1

readmissions or other factors in readmissions that could2

contribute to hospital readmission rates going down.  And I3

also asked her, if I recall correctly, if she knew other --4

other long-term care facilities that had gone to all RN.  And5

she said, no, she had no -- she had no information of any6

facility in her knowledge in New Jersey that has gone, except7

for Somerset.8

MS. ALITO:  Well, there’s at least ten pages of cross9

by Mr. Santiago on the readmission rates, from 113 to 124.10

THE COURT:  Yes, but it’s picking up on testimony of11

Ms. Bell elicited on direct examination on the date of December12

1, 2011 that referred to D-8 in the topic of RNs are more13

educated than LPNs, and better outcomes for patients are14

correlated with that, and that there’s a movement in New Jersey15

to more education being required of nurses.16

And she also refers over to Ms. Martin, who refers to17

some research about readmission rates.18

I think this topic was adequately covered in the19

testimony.  And without Ms. Bell here, I’m not inclined to20

admit her report into evidence.21

MS. ALITO:  Thank you, Judge.22

MR. SANTIAGO:  Your Honor, I just have a minor -- a23

very minor housecleaning matter.24

THE COURT:  Housekeeping.25
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MR. SANTIAGO:  Housekeeping matter, sorry.  I would1

like to offer the complaint and answer to the complaint that I2

believe I had given Your Honor.  I believe it was January 25th3

when I gave you the complaint in regards to the allegation --4

there was charges -- ULP charged, unfair labor practice5

charges, that were filed by the union in regards to the6

conversion without notification or allowing the union7

opportunity to bargain over the conversion from a LPN to RN.8

I would like to place the complaint and answer into9

evidence as P-33 and P-34 to preserve --10

THE COURT:  I think you should -- you should docket11

that separately as part of a declaration.  You know, here’s an12

update on the status of administrative proceedings.  I’m not13

going to accept it as a hearing exhibit here.  It’s a pleading.14

MR. SANTIAGO:  Okay.  I would also ask that the15

record --16

THE COURT:  It’s a pleading in another case.17

MR. SANTIAGO  I would like to also ask that the18

record be kept open to give us an opportunity, as we talked19

about yesterday in our letter.  We are seeking authorization20

from the Board down in Washington, DC to amend the petition in21

this case to include the allegations in the complaint.  And22

there may also be some more allegations.  We’re not completely23

sure what will happen with the new charges that --24

THE COURT:  Counsel, I’m going to close the record at25
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this time.  If you want to make an application to amend your1

pleadings here -- your pleadings here -- that would be a motion2

for -- I can’t advice you what procedure to use.3

MR. SANTIAGO:  Yeah, I’m --4

THE COURT:  But it would have to be by motion.  And5

you can include a motion to supplement the record here.6

MR. SANTIAGO:  Okay.7

THE COURT:  And then we’ll have issue joint on that,8

and we’ll decide it.  But in the meanwhile, I want to get going9

with what we have after how many days of testimony.10

MS. ALITO:  Thank you, Judge.11

THE COURT:  Sure.  I’d like to have oral argument on12

the state of the record before us, and so I’d like to know if13

you wish to provide oral argument or not, first of all. 14

Because if you don’t want to, you don’t have to.15

MS. ALITO:  We do, Your Honor.16

THE COURT:  Okay.  One side wants it; the other side?17

MR. SANTIAGO:  I think the arguments have been made18

plentiful.19

THE COURT:  Well, how about this:  No additional20

writings.  No more briefs.  No proposed findings of fact,21

conclusions of law.  In other words, you don’t have to go to22

your office and spend a month writing.  But if you’d like to23

come in for oral argument, we can schedule that.24

MR. SANTIAGO:  Okay.  We’ll --25
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MS. ALITO:  Thank you, Judge.1

THE COURT:  Okay.2

MS. DICHNER:  Yes, Your Honor, and I may want to do3

that, as well.4

THE COURT:  Oh, certainly.  Yes, amicus may argue. 5

So, speak to the courtroom deputy to find an appropriate amount6

of time, and date for that.7

MR. SANTIAGO:  Just one quick question.8

THE COURT:  Ms. Alito, your adversary is speaking.9

MS. ALITO:  I’m so sorry, Judge.10

MR. SANTIAGO:  Is that going to be limited to the11

record here?  Because we also have an administrative record12

that is also part of this proceeding, as well.  I mean --13

THE COURT:  I’ll take judicial notice of that record,14

yes.15

MR. SANTIAGO:  Okay.  16

THE COURT:  As I said I would.  And you’ll be arguing17

to the whatever -- call it a 10(j) standard, as currently18

understood in the law.19

MR. SANTIAGO:  Yeah.  And just --20

THE COURT:  This is an injunctive application.21

MR. SANTIAGO:  Yeah.  Just another quick -- also just22

a housekeeping matter.  As part of Ms. Bell’s supplemental23

report, there was a declaration by a Elizabeth Hoffman.  That24

has been placed in front of you through pleadings, not25
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necessarily through Ms. Bell’s supplemental, but through1

pleadings. 2

Ms. Hoffman was not --3

THE COURT:  Through motion papers?4

MR. SANTIAGO:  Through motion papers.  Ms. Hoffman5

didn’t testify in this proceeding.  She was -- she was here one6

day to testify, she didn’t -- she didn’t testify.  That would7

be inadmissible hearsay declaration.  I mean I don’t believe --8

THE COURT:  I don’t think hearsay is -- I don’t think9

that a declaration is hearsay.10

MR. SANTIAGO:  I understand.  But we didn’t have an11

opportunity to cross-examine her.  She -- it’s not like she’s12

not unavailable.  She could have been here.  She was actually13

here to testify on a particular day.  We didn’t have an14

opportunity to cross-examine her onto the statements that she15

made in that declaration.16

MS. ALITO:  Your Honor, nor did we cross-examine all17

of the individuals whose affidavits have been placed into the18

record by the NLRB in this proceeding.  The NLRB initially19

wanted to have the entire matter decided on the many affidavits20

of employees that it put on file, and these are part of --21

those are part of the record, as well.22

MR. SANTIAGO:  The --23

THE COURT:  The affidavits and declarations are part24

of the record.  I don’t concede that this limited hearing is25
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the limit of the record before this Court.1

MR. SANTIAGO:  The --2

MS. ALITO:  Your Honor --3

MR. SANTIAGO:  Your Honor, if I can just make a --4

THE COURT:  And if anybody wanted to produce a5

witness, or to compel the other side to produce a witness,6

there are procedures for that.  Now it may go to the weight,7

but you can argue from anything that’s in the record before8

this Court.9

MS. ALITO:  Your Honor, just a clarification.  We10

have been prepared to submit post hearing briefs.  It’s my11

understanding from the Court’s comment that the Court prefers12

not to receive anything in writing, I just wanted to --13

THE COURT:  That’s right.  14

MS. ALITO:  Okay.15

THE COURT:  That’s correct.  16

MS. ALITO:  That’s -- that’s fine.  I just wanted to17

confirm.  And so we’ll plan for oral argument instead.18

THE COURT:  If you want to read into the record some19

statement of what you understand is the current state of the20

law, that’s fine.  I certainly will expect to get a transcript21

of these final oral arguments, and it doesn’t have to be22

totally extemporaneous.  Please feel free to prepare something23

to provide as your oral argument.24

MS. ALITO:  Thank you.25
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THE COURT:  Or not.1

MS. ALITO:  Thanks, Judge.2

MR. SANTIAGO:  Thanks, Your Honor.3

THE COURT:  Okay.  Thank you.  Okay.  We stand4

adjourned, and we’ll reconvene for oral argument.5

(Whereupon, at 3:27 P.M., the hearing was adjourned.)6

7

CERTIFICATE8

9

I, KAREN HARTMANN, certify that the foregoing is a correct10

transcript from the electronic sound recording of the11

proceedings in the above-entitled matter.12

13

14

 /s/ Karen Hartmann    AAERT CET**D0475  Date:  February 12, 201215
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TRENTON, NEW JERSEY  TUESDAY,  MARCH 13, 2012  10:12 A.M.1

(Call to order of the Court)2

THE COURT:  Good morning. 3

MULTIPLE SPEAKERS:  Good morning, Your Honor.4

THE COURT:  You may state your appearances.  This is5

the closing argument in our injunctive hearing.6

MR. SANTIAGO:  Sal Santiago from the National Labor7

Relations Board.8

MR. SILVERSTEIN:  Michael Silverstein from the9

National Labor Relations Board as petitioner.10

MS. DICHNER:  Ellen Dichner for the amicus for 119911

SEIU.12

MS. ALITO:  Rosemary Alito, K&L Gates, for the13

respondent.14

MR. BARBATSULY:  George Barbatsuly, K&L Gates, for15

respondent.16

MR. LIKENS:  Steve Likens, Littler Mendelson for the17

respondent.18

THE COURT:  All right.  Thank you.19

Petitioner and amicus, you may go first, if you like.20

MR. SILVERSTEIN:  Certainly, Your Honor.21

Your Honor, the reason why petitioner filed this22

application in April of 2011, and the reason why we’re here23

today is to seek interim injunctive relief under Section 10(j)24

of the National Labor Relations Act.25
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Quite simply it’s petitioner’s position that interim1

relief is -- we’ve shown -- demonstrated reasonable cause and2

reason -- injunctive relief is just and proper under the3

standards set forth in the Third Circuit.  Being that the4

overarching public interest involved here is the preservation5

of the integrity of the collective bargaining process,6

preserving the Board’s statutory remedies and remedial power in7

the interim while the Board’s processes work themselves out in8

allowing employees to protect their Section 7 rights to support9

the union by virtue of their election of the union as their10

designated collective bargaining representative in the11

September 2nd, 2010 election.12

In the Third Circuit, the standard for 10(j)13

injunctive relief is two-prong:14

First, the petitioner must show reasonable cause. 15

Reasonable cause under the Third Circuit is the showing of a16

substantial non-frivolous legal theory in which the Court17

considers the evidence in the light most favorable to the18

petitioner.  The petitioner submits that after a 19-day hearing19

before the Administrative Law Judge, and a 50-page decision20

issued by that judge in November in which the judge found at21

least 13 violations of the National Labor Relations Act, all as22

alleged in petitioner’s amended consolidated complaint, that23

reasonable cause has been satisfied -- has more than been24

satisfied here.25
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Very quickly:  The petitioner has proven, and the1

facts set forth in the Administrative Law Judge’s decision, and2

all of the evidence supplied through the ALJ hearing and3

through the hearing here, that the employees involved were4

engaged in union activity.  The employer had knowledge of these5

activities.  The employer retaliated against these employees in6

response to these union activities, and that the employer held7

animus against the union and these employees for engaging in8

such activities.9

Now I mentioned at least 13 unfair labor practices10

here:  Violations of the National Labor Relations Act.  The11

first seven are under Section 8(a)(1) of the National Labor12

Relations Act, and they involve coercive interrogation of13

employees during the pre-election period in August of 2010,14

solicitation of benefits, remedying grievances, also during the15

pre-election period in August, 2010.16

The actors involved on behalf of respondent in17

committing these violations of Section 8(a)(1) were Doreen18

Illis, the administrator at Somerset Valley, Jason Hutchins,19

the regional director of operations for Care One Corporate, as20

well as Inez Konjoh, the director of nursing at Somerset21

Valley, the highest level positions of authority in the22

facility, as well as the corporate oversight for this facility.23

After the election, respondent -- the employees voted24

in the union on September 2nd, 2010.25
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Afterwards, retaliation was swift and severe, and the1

violations as found by the Administrative Law Judge of the2

National Labor Relations Act ranged starting on September 9th,3

Section 8(a)(3) of the National Labor Relations Act, the4

acceleration of the resignation of Linette Tyler, the unit5

secretary; September 17th, the discharge -- unlawful discharge6

of Shannon Napolitano; September 21st, the unlawful discharge7

of Valerie Wells throughout September, the unlawful reduction8

of hours for per diem employs:  Gertrudis Rodriguez, Daisy9

Aegir, Dominique Joseph, Annie Stubbs, and Rita10

Onique (phonetics).11

The respondent’s unfair labor practices continued12

throughout October, 2010 with the unlawful discharge of LPN13

Sheena Claudio. 14

And the last unfair labor practices found by the ALJ,15

and as alleged in the complaint, and for which we’re seeking16

relief here is the February, 2011 termination of Jillian17

Jacques.18

Adding them up, that’s at least 13 violations of the19

National Labor Relations Act.  Petitioner contends that these20

were egregious acts in which respondent committed.  And that21

when we look at these acts as a totality, not just the three22

nurses that were the focus of most of the hearing before Your23

Honor -- when we look at these acts in the totality, we see24

that respondent essentially viewed a union activity, and25
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responded severely.1

When the employees voted in the union, they responded2

swiftly with discipline, and they sent a clear message.  The3

message that the Third Circuit spoke of in Pascarelli v. Vibra4

Screw, that “if one is associated with the union, one will be5

disciplined.”6

The second prong of the standard for injunctive7

relief under Section 10(j) -- and just to be clear, Your Honor,8

the purpose for Congress in adding Section 10(j) to the9

National Labor Relations Act was Congress’s knowledge and10

acknowledgment that the Board’s processes do take time.11

Currently the Administrative Law Judge in this case12

issued his decision in November, and the parties -- the13

respondent filed exceptions, and the parties submitted their14

briefs to the National Labor Relations Board in Washington, DC. 15

We’re pending a decision from the Board at this time, which16

makes injunctive relief all the more necessary from Your Honor.17

Under 10(j) in the Third Circuit in 2011, the Third18

Circuit reiterated the standard of using the two-prong test. 19

That standard was reiterated in Chester v. Green Healthcare.20

The second part of the test is just and proper.   We21

submit that the overarching public interest here is the22

preservation of the Board’s remedies, the promotion of fair and23

free collective bargaining by virtue of the employee’s24

statutory right to vote in a fair and free election, and have -25
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- and to preserve the integrity of the collective bargaining1

process.2

Now looking in -- excuse me -- in August, 2010, there3

was a vibrant union campaign.  Employees went to meetings. 4

They had their pictures taken.  They gave quotes and5

testimonials on behalf of the union in video form, in written6

form.  The video form was uploaded onto the Internet for7

everybody to see.  It was mailed out to all employees before8

the union election on September 2nd.9

In these testimonials, employees indicated why they10

wanted the union.  What problems they felt they had at the11

workplace, and how they believed that the union could assist12

them.  That was in August, 2010. 13

A campaign was underway by the union, and they had14

three leaders at this campaign:  Shannon Napolitano, Jillian15

Jacques, and Sheena Claudio.  All LPNs at Somerset Valley16

Nursing and Rehabilitation Center.17

The union asked these -- because the union did not18

have access to the facility themselves, the union asked these19

employees to be the voice inside the facility.  To communicate20

word to employees, to let them know when there would be21

meetings, to let them know the message that the union was22

trying to send prior to the election.  These employees23

approached this task with alacrity and they went forth, and24

they told -- and set up meetings with their employees with the25
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union, they communicated times, the dates, the locations of1

these meetings all throughout July and August.  They were the2

primary actors, the most active and open union supporters here.3

Again, there is a pattern of retaliation on behalf of4

the employer when the union is engaging in union activity here. 5

September 2nd, the employees vote the union as their collective6

bargaining representative.7

The unfair labor practices begin.  And the pattern8

demonstrates that when the union was holding meetings or9

attempting to coordinate with employees, the employer would10

send a very clear message to these employees that there will be11

retaliation.  And this is going to be a signal, which is going12

to tell you you should not engage in union activities because13

there will be consequences.  And these consequences led to a14

chilling atmosphere in the facility, it led to a chilling15

atmosphere whereby support for the union waned over a several16

month period from August in which employees were openly and17

actively voicing their support for the union through18

October/November.  There was a constant communication of a19

message from these employees to the leading union organizers,20

to Jillian Jacques, to Brian Walsh, the union’s business agent21

saying, “I’m afraid.  I’m afraid to participate in union22

activities.  I fear I’m going to be retaliated against.  I’m23

afraid to go to meetings.  I’m afraid to get a petition signed24

by my coworker supporting those who have been discharged25
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already.”1

August, they’re free and open with their display of2

union support through various media.3

October, that support is no longer open.  It has4

diminished, and that’s exactly why Section 10(j) relief is5

necessary here.6

The union held a series of meetings before the7

election, but also after the election.8

September 16th, the union held a meeting.  Employees9

attended.  The are reports of attendance disciplines that were10

being issued by the employer in this instance.  And they asked11

the -- the union asked the employees to fill out bargaining12

surveys.13

The next day, Shannon Napolitano was discharged.14

And if you’re asking yourself, well, what is there in15

the record which demonstrates that the employer had knowledge16

that the union was holding these meetings?  There are two key17

pieces of evidence adduced at the ALJ hearing which supports18

the petitioner’s theory that the employer knew that there were19

meetings, and that the employer reacted consequently.20

The first one in September is by virtue of21

respondent’s former unit manager, Jackie Southgate.  The 17-22

year veteran of Somerset Valley Nursing and Rehabilitation23

Center.  She testified at the ALJ hearing that Inez Konjoh came24

to her in September and said, “I know that there’s a union25
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meeting today.  And if Jillian Jacques calls in or says that1

she’s going to be late, forward that telephone call to me.” 2

The citation for that testimony is Page 954 of the ALJ hearing.3

The union holds a meeting.  The next day Ms.4

Napolitano is discharged.  Sending a signal to the employees5

that if you engage in union activities, you will be punished,6

and the punishment will be swift.7

A few days after that meeting, Sheena Claudio is8

disciplined.9

Five days after the meeting, Valerie Wells is10

discharged.11

The union next held its meeting on 9/23/2010.  The12

very next day, the employer posted a memo in the facility about13

the objections that the employer had filed.  This is general14

counsel Exhibit 45, a memo from Doreen Illis to employees15

regarding the objections hearing, indicating that there will be16

a hearing, and that there is no union in the facility, and that17

the employer was seeking to have a second election.  Sending18

the clear signal to the employees that you could meet all you19

want, but there is no union, and we’re going to attempt to have20

a second election.  So, anything you do now is essentially21

inconsequential.  We hold all the power.  We hold the authority22

and we will meet out discipline whenever we feel like it.23

September 23rd, union meeting is held.24

September 27th, Sheena Claudio is disciplined once25
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more.1

Sheena Claudio had never received a performance-based2

discipline prior to the union election on September 2nd.  She’s3

received two shortly after the union election.4

 Jillian Jacques, 9/28, she’s disciplined.  She went5

ten years at Somerset Valley without receiving a discipline. 6

After the election, she receives a number of disciplines, and7

is ultimately discharged in February.8

Sheena Claudio is discharged in October.9

Making the union’s active leaders, the three voices10

in the facility, making one voice left.11

Support for the union dwindled so much in October,12

only two employees attended the union’s meeting.13

The employer’s plan was already working.  The chill14

was in the air.  The child was affecting the employees from15

their free exercise of their Section 7 rights.  Second 7 rights16

being to freely choose a representative -- a collective17

bargaining representative to speak to their coworkers about18

terms and conditions of work without fear of recrimination.19

Around this time, Jillian Jacques, the only leader20

remaining in the facility, expressed her fear that she will be21

next, and this fear was echoed in record testimony before Your22

Honor.  This fear was echoed to Jillian Jacques through Cheryl23

Dacres (phonetic), Jeremiah Santos, Avian Jarbo, and Sharon24

Smith, all expressing fear that they will be next, all of these25
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either CNAs or LPNs on the 3 to 11 shift, almost the entire1

complement of nurses.  Jeremiah Santos is a perfect example of2

a long-tenured employee who, in August, felt free and willing3

to speak out on behalf of the union in this YouTube video which4

was distributed to all employees.  In October, he tells Jillian5

Jacques, “I fear for my job.”6

Sharon Smith communicates, “Where is the union?” 7

Because during the entire time that the employer was8

disciplining union adherence and discharging them, the union9

couldn’t be in the building.  The union couldn’t be in the10

facility.  Employees expected the union to at least be able to11

assist with these work-related issues, but the employer knew12

they couldn’t be there, but the employees didn’t.  And this13

affected their support for the union.  It created a14

disinfection.  It created this chilling effect which continued15

throughout the fall of 2010 into 2011.16

The union’s next meeting for employees was held on17

November 5th, 2010.  That very same day after the union18

meeting, Jillian Jacques arrives at work and she is disciplined19

for the incomplete incident report.  The very same day.  Even20

though the date of the supposed infraction was November 1st or21

into November 2nd.  But Jillian Jacques was issued this22

discipline on November 5th because the employer knew that there23

was a union meeting this day, and this would send another clear24

signal to Ms. Jacques and the other employees that if you25
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engage in union activity, you’re going to be disciplined.1

At this meeting on November 5th, Mr. Walsh -- at this2

meeting, there is testimony that Pearl Hooper, Avian Jarbo, Mr.3

Santos, Bessie Rice, and Jillian Jacques all expressed fear4

that they would be fired soon based on the write-ups and5

determinations that were taking place in the facility.6

Jillian Jacques’ comments from November 5th, 20107

seem prescient today when she said that the employer was never8

going to let the union into the facility, and was never going9

to sit down and bargain with the union.  That was November 5th,10

2010.11

In this hearing, Brian Walsh testified about12

petitioner’s Exhibit 12, which was a leaflet that he13

distributed to Somerset employees in October, 2011 announcing14

that the Labor Board had issued a complaint against the15

employer for refusing to bargain with the union.  This was16

after the union was certified as a designated collective17

bargaining representative on August 26th, 2010.18

Once again, Ms. Jacques’s comments were November 5th,19

2010.  She could see the future.  She could see the writing on20

the wall.  But the feeling of helplessness was pervasive21

amongst the employees, even the most ardent of supporters, like22

Jillian Jacques.23

After this November 5th meeting, and after her24

discipline, Ms. Jacques started to turn away from the union. 25
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She couldn’t return Mr. Walsh’s phone calls.  She wouldn’t1

respond to his text messages.2

Throughout the entire campaign period, Ms. Jacques3

was always there to respond to phone calls and always there to4

respond to text messages.  Not this time.5

And Ms. Jacques explained why -- to Mr. Walsh about a6

week later.  The union couldn’t come in, so there was nobody7

there to protect them.8

Mr. Walsh couldn’t communicate with employees because9

this last conduit of information for the union was now stopping10

returning his calls, and wasn’t communicating with him.  And he11

goes to her house to find out why.12

He goes to her house, and Jillian tells him that her13

coworkers were being fired, she was being written up, she felt14

like her job was on the line, and nothing was being done, and15

there was nothing that anyone could do about this situation.16

Ms. Jacques told Mr. Walsh that there was talk of17

another election in the facility -- and this is a conversation18

taking place in November, 2010.  There was talk of another19

election in the facility, and Ms. Jacques expressly told him20

that she did not want to participate in another election.  She21

would vote, but she would do nothing to participate in the22

process.23

Ms. Jacques had been an observe for the union at the24

September 2nd election.  She had held two meetings at her home25
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throughout the month of August.  She had been a voice on the1

YouTube video.  She had been a voice in general counsel’s2

Exhibit 10, which is petitioner’s Exhibit 2 here, which is the3

testimony of what Mr. Walsh referred to as the Talking Heads4

piece.  She had spread the message.  She had spread the word. 5

She had spread the gospel of the union in the facility.  And6

she said now, three months later, “I’m not going to do any of7

this.  I will vote, but I will not do anything.”8

The cause and the affect are clear, Your Honor.  The9

employer’s rampant unfair labor practices had this chilling10

effect, not only on the rank and file of the employees, the11

employees who just voted in the election, but also on the12

employees who spoke out, who were the most active and open of13

union supporters.14

Ms. Claudio was fired already.  Ms. Napolitano was15

fired already.  All that was left was Ms. Jacques.  And that’s16

the message that Ms. Jacques was communicating to Mr. Walsh in17

the middle of November in 2010.18

Ms. Jacques stopped returning Mr. Walsh’s -- Mr.19

Walsh continued to try and contact Ms. Jacques in November,20

December, January.  She would not return his phone calls.  She21

would not return his text messages.22

Mr. Walsh soldiered on.  On November 5th at the union23

meeting, he distributed community petitions to employees who24

attended that meeting.  And he said, “Please distribute these25
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petitions to your coworkers.  Please have them sign these,1

coworkers, in support of the discharged coworkers.  Just give2

them to your friends.  The people you trust at work.  Show that3

we’re strong and that we’re united.”  That’s the message that4

Mr. Walsh was hoping for from employees like Jerry Santos who’s5

the LPN.  Employees like Avian Jarbo.6

Mr. Walsh followed up a week later with these7

individuals.  He contacted Mr. Santos, and Mr. Santos said that8

he never brought the petition inside Somerset Valley.  And the9

reason was he was afraid that he’d be fired for publicly10

supporting the union, not three months after he appears on the11

YouTube video speaking out in support of the union, Mr. Santos,12

again, confirms his fear to participate in union activities,13

that he will be fired if he publicly supports the union.14

That’s exactly why 10(j) relief is necessary in this15

case.  That’s the overarching public interest here, which is16

the preservation of the employees’ statutory rights to engage17

in Section 7 activity which is preserving the integrity of the18

collective bargaining process and also preserving the Board’s19

statutory remedy so that the Board’s processes can be complete. 20

If we don’t have injunctive relief, it will be impossible for21

the union to constitute support for negotiations, support for22

bargaining proposals, support for any sort of union activity,23

which is what the employees asked for when they voted in the24

union in September of 2010.25
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The Third Circuit commented on this in Eisenberg v.1

Wellington Hall, indicating that, “If union supporters are2

excluded from the bargaining process, pending resolution of3

unfair labor practice charges, the position of the designated4

bargaining representative will, in all likelihood, be5

substantially undermined.6

:All member of the bargaining unit may be affected by7

such an erosion of union support.  Furthermore, the discharge8

of active and open union supporters risks a serious adverse9

impact on employee interest in unionization.”10

The pattern is here, Your Honor.  Employees engaged11

in union activities; the employer disciplines them.  Employees12

engage in union activities; the employer sends a message there13

is no union here.14

This began almost immediately after the September 2nd15

election.  It continued through several seasons, and all union16

supporters -- excuse me -- all -- all of the most active and17

vocal union supporters, the three leaders, including the three18

leaders in the campaign, were ultimately discharged.  Sending19

the message to the employees that if you put your neck on the20

line, and you support this union, your employment will no21

longer be here at Somerset Valley.22

I spoke of Jerry Santos and the communications that23

Brian Walsh made with him in November of 2010.  Brian Walsh24

also communicated with Avian Jarbo, CNA at Somerset Valley on25
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the 3 to 11 shift.1

Brian Walsh asked Ms. Jarbo, why -- did you bring the2

petition into the facility?  She said she did not bring the3

petition inside the facility because she did not want to be4

written up for union activities, echoing the message that Jerry5

Santos communicated to Brian Walsh.6

She said she felt she was being harassed and7

intimidated at work, and she no longer wanted to do work on8

behalf of the union.  Again, prior to the election, Ms. Jarbo9

attended meetings.  She was vocal about her support for the10

union.  She appeared on general counsel’s Exhibit 10, which is11

petitioner’s Exhibit 2, giving a testimonial as to why she12

wanted the union in this facility.  She appeared on the YouTube13

video, which general counsel’s Exhibit 11.  And, quite14

honestly, I’m sorry, I don’t know the petitioner’s number for15

the YouTube video here, but that was disseminated to all16

bargaining unit employees prior to the election.17

An open and active supporter prior to the election; a18

beaten, beaten woman three months later.19

Mr. Walsh, again, tried to soldier on.  He tried to20

communicate with employees even though he had no access to Ms.21

Jacques and no access to employees at Somerset Valley.  He22

tried to soldier on by phone calls, by house visits.  He23

testified about the number of the phone calls and house visits24

he made in December, 2010, and January of 2011.25
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He testified that he had scheduled a union meeting in1

January, 2011, but of all the employees he spoke to, and all2

the houses in which he knocked on the door and spoke to3

individuals, not a single employee was willing to come to the4

union meeting. 5

That is a diminution of support that occurred from6

August to January in response to the employer’s egregious7

unfair labor practices.  That was the results.  The cause is8

clear and the effect was damaging.9

Something did change in January, however, and that10

was the issuance of the hearing officer’s report on the11

objections hearing.  She issued this report in late to mid-12

January, 2011.  She overruled all of the employer’s objections13

to the elections, and she recommended to the Board that the14

election be certified.15

This message was communicated by Mr. Walsh.  He16

finally got through to Ms. Jacques, and she greeted the news17

with excitement.  She was back in the fold.  She felt like18

something was actually happening.  That the union was going to19

be in the facility, was going to stand up and attempt to20

negotiate with this employer to put a stop to the employer’s21

actions.22

Ms. Jarbo, who had rejected the union outright in23

November of 2010 said to Mr. Walsh, after hearing this news, “I24

will do anything it takes to win a contract with the employer. 25
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I am back in the fold.”1

That was the message that was communicated to Mr.2

Walsh in January, 2010.3

Doreen Illis, the facility administrator at Somerset4

Valley, had a different message for employees, and that message5

from Ms. Illis is -- after the issuance of the hearing report6

was, “You don’t have a union here.  We are appealing this7

decision to Washington, DC, and it will take six months to a8

year.”  She went around to employees on the floor with a little9

checkoff list and she told each of these employees that.10

Essentially snuffing out the good news that the11

employees had received by virtue of the hearing officer’s12

report.13

That brings us to February, Your Honor.  After14

hearing the news of the hearing officer’s decision, as I said,15

Ms. Jacques was back in the fold.  She agreed to talk to16

employees again about holding a meeting.  She agreed to17

disseminate information about the union.  She agreed to talk to18

her coworkers.  And a meeting was scheduled for February 11th,19

2011, the day before Jillian Jacques was fired.20

If you’re asking yourself how did the employer know21

that there was a union meeting scheduled for February 11th? 22

How is it that there’s a connection between the timing of23

Jillian Jacques’s discharge and the scheduling of a union24

meeting for the first time to be held since November, 2010?  I25
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tell you that it is in the ALJ hearing record with Mohammad1

Bockarie on Page 3176, that’s 3176, the credited testimony of2

Mohammad Bockarie who said that Doreen Illis approached him and3

asked him to go to the union meeting at the Day’s Inn to see4

who was there, to take time off of work, and to go to this5

meeting on behalf of the employer to see who’s there, and to6

report back to the employer which employees attended this7

meeting.8

Mr. Bockarie refused to go.  But that didn’t stop the9

employer form discharging Ms. Jacques the day before.10

As a result of the employer’s actions, what wound up11

happening at these union meetings that were held is that there12

were more attendees at these meetings who are former employees13

of Somerset Valley than were current employees.  Those who14

attended expressed their vulnerability on February 11th because15

Jillian Jacques was fired, an 11-year veteran, one of the most16

respected nurses at the facility amongst her peers, a nurse who17

was assigned charge nurse duties seven to eight days out of the18

month.  Charge nurse duties bring great responsibility.  Only19

the most dependable nurses that the employer has are assigned20

these charge nurse duties for obvious reasons:  The employer21

wants its most capable employees doing the most difficult work.22

February, 2011, the employer was still not sitting23

down and bargaining with the union.  This is months after the24

elections, and the employees expressed their vulnerability. 25
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They expressed their fear to go to union meetings.  They said1

if the employer will fire Jillian, they’ll fire them, too.  And2

any good will engendered by the hearing officer’s report3

quickly disappeared in response to the employer’s termination4

of Jillian Jacques.5

One employee who did not attend this meeting was a 146

-- excuse me -- 13-year veteran of Somerset Valley named Steven7

Usharenko, he was also an LPN on the 3 to 11 shift, and Steven8

Usharenko explained to Mr. Walsh that, yes, I -- at first he9

told Mr. Walsh he would go to the meeting.  The day after the10

meeting, he tells Mr. Walsh, “I did not go to the meeting11

because I’m afraid that the employer is spying on us and knows12

who is going to these meetings, and if I go to these meetings,13

if I publicly support the union, then I’m going to be14

disciplined just like Jillian.”15

Again, Mr. Bockarie -- his testimony at the ALJ16

hearing confirms all of the suspicions that these employees17

had, and all of these sentiments that the employees are echoing18

are similar:  fear, mistrust, vulnerability.19

These are not the sentiments of the employees from20

August, 2010, prior to the election.  These are the sentiments21

of Somerset Valley’s employees after the election, after the22

employer commenced its campaign to engage in egregious unfair23

labor practices, this is the result of that campaign.24

The message that was played in this Court on the25
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voice mail of Brian Walsh, and that was left on February 11th1

by Yendy Dotriss (phonetic), a CNA at Somerset Valley, I think,2

summarizes the feeling of employees upon finding out the news3

of Ms. Jacques’s discharge.  She called it, quote, “a4

depressing day.”5

Employees were scared to support the union because6

they believed they would be targeted to be fired.  They are7

afraid to go to union meetings.  Those who went to union8

meetings expressed this fear to Mr. Walsh that they would be9

fired.10

And what happens now is that it is impossible for11

this union to properly represent the employees who selected12

them as their designated collective bargaining representative13

without some interim injunctive relief.  Without a signal from14

the Court that it is okay to engage in statutorily protected15

activity, which is the right to talk to your coworkers about16

the union, the right to collectively bargain with your17

coworkers, and to preserve the integrity of the collective18

bargaining process.19

That overview, Your Honor, of the time line, the20

cause and effect, the causative nature of the employer’s unfair21

labor practices on the dissipation and diminution of support22

for the union speaks volumes about why we want injunctive23

relief.  It speaks to what we say is the overarching public24

interest historically that the Third Circuit has used to25
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determine whether injunctive relief is proper.  And petitioner1

submits that injunctive relief is proper here.2

But as Your Honor knows, another issue was raised in3

this Court.  The issue was raised with regard to the work4

record of Ms. Napolitano, Ms. Claudio, Ms. Jacques, Ms. Wells,5

as well as the public interest in reinstating or restoring the6

hours of the per diem employees.7

We submit to the Court that, yes, Your Honor8

certainly may consider that factor in weighing all of the9

factors, all of the interest involved here.  But we submit that10

upon weighing those factors, that we ask you to find the same11

conclusion that Kathleen Martin, petitioner’s expert, concluded12

is that these employees, their -- these nurses, their13

employment should not be prohibited or precluded based on work14

record.  She closely examined their work record.  She had15

access to everything the respondent’s experts had access to16

regarding these employees, and more.   About 15 hundred to17

2,000 pages more.  She had the ALJ hearing testimony.  These18

employees, under direct examination and cross-examination: 19

Sheena Claudio, Shannon Napolitano, Jillian Jacques.  She had20

access to these records, respondent’s experts did not.21

Jackie Southgate’s testimony, both on direct and22

cross-examination.  A neutral objective voice in these23

proceedings credited by the Administrative Law Judge who lent24

insight into what the employer was doing behind the scenes. 25
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She lent insight into the protocols and policies followed by1

the employer prior to the election and after the election.  She2

worked there 17 years.  She knew that building inside and out. 3

She knew the employees.  She knew the rules.  She knew the4

rules that were enforced.  She knew the habits of these5

employees.  She knew their practices.  She knew it all. 6

Respondent’s experts didn’t get access to that.  Ms. Martin7

did.  8

Ms. Martin also got the full testimony of Doreen9

Illis, both on direct examination and cross-examination from10

the ALJ hearing.  She got the full testimony from Inez Konjoh,11

the director of nursing.  She got the full flavor of everything12

that was elicited at the unfair labor -- excuse me -- the ALJ13

hearing in order to make a determination as to whether these14

employees’ work histories precluded their reinstatement.  And15

her determination is certainly that it does not.16

Before I go into Ms. Martin’s findings, I’d like to17

go in and address Valerie Wells and the per diem employees,18

which was not focused on at this proceeding, but which19

petitioner is seeking their injunctive relief -- I’m sorry --20

their interim reinstatement here.  And we certainly believe21

that their reinstatement is warranted.22

Valerie Wells was the staffing coordinator at23

Somerset Valley.  She had worked at this facility for about 1524

years.  She worked in the capacity of a staffing coordinator25
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from about five to seven years.1

She -- it’s not a full-time job she worked five to2

seven years, but she performed those duties either on a part-3

time basis, and beginning in about January, 2010, on a full-4

time basis.5

In the five -- in the five -- approximately five6

years that she had served as the staffing coordinator at7

Somerset Valley prior to the September 2nd election, Ms. Wells8

had received zero disciplines in her capacity as a staffing9

coordinator.  Zero disciplines.10

Staffing coordinator position was excluded from the11

approved collective bargaining unit.  That means that she was12

not going to be represented by the union if the -- when the13

union was voted in.14

She had worked on occasion as a CNA.  She believed15

that allowed her to be eligible to vote in the election.  She16

approached the campaign with alacrity.  She gave a testimonial17

on the YouTube video.  She gave a testimonial in petitioner’s18

Exhibit 2, the Talking Heads piece.  She went to meetings.  She19

spoke to her coworkers.  She spoke to supervisors, as detailed20

in the ALJ hearing, about the union, expressing her support,21

engaging in the right to speak about union activity that is22

protected under the National Labor Relations Act.  The employer23

had knowledge of this activity, and the employer retaliated24

against Ms. Wells in the same fashion that they retaliated25
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against the nurses who were involved in this case.1

Again, Ms. Wells had zero disciplines in her staffing2

coordinator capacity in five years.3

The election was September 2nd.  Ms. Wells was on4

vacation from September 1st through September 6th.  Between5

September 7th and September 21st when she was terminated, Ms.6

Wells was written up enough times that the employer felt it7

warranted termination.8

Petitioner submits that the Administrative Law9

Judge’s finding that the employer engaged in these disciplinary10

actions and terminated Ms. Wells in retaliation for her union11

activities, in violation of Section 8(a)(3) of the National12

Labor Relations Act, and that Ms. Wells certainly is entitled13

to interim reinstatement.14

Respondent’s experts point to Ms. Wells, either15

ignoring supervisory instructions, or stating it’s not in the16

public interest to reinstate her because she left the facility17

not properly staffed in accordance with rules and regulations. 18

That was the opinion of Beth Bell.19

On cross-examination on December 2nd, Pages --20

between Pages 89 and 93, Ms. Bell testified that there was no21

evidence that Ms. Wells was disciplined for either22

understaffing or overstaffing.  Meaning that the foundation for23

Ms. Bell’s opinion was fatally flawed.24

Mr. Isele opined that the director of nursing and the25
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administrator did not have access to the scheduling information1

in this facility because Ms. Wells kept this information on a2

private Excel spreadsheet.  “It would not be possible for the3

administration to post correct information about staffing4

because they didn’t have access to the staffing chart that was5

being used, the administration would not be able to comply with6

the law, it would be contrary to the public interest to7

reinstate Ms. Wells.  If she was using a private spreadsheet,8

there was no way that the director of nursing or the9

administrator could possibly know what the appropriate staffing10

ratios were, what the ratio of staff to patients were, or the11

education level of the staff that were assigned to work at this12

facility.”13

Petitioner submits that the foundation for these14

opinions is cracked and flawed.  And here is why, Your Honor:15

If Ms. Illis and Ms. Bell had access to the ALJ16

hearing testimony in which Ms. Wells testified, both on direct17

and cross-examination, they would have seen and been exposed to18

the following facts which clearly contradict their findings:19

First, Ms. Wells, on a daily basis, sent a staffing20

report to Care One corporate and the Somerset Valley21

administrator.  An example of this staffing report is found at22

general counsel’s Exhibit 66.23

This staffing report contains the census figure for24

the day.  It contains the number of CNAs that worked on a given25
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shift.  It contains the number of LPNs, and the number of RNs,1

and the number of orientees, if there were, that worked on a2

given shift from 7 to 3, 3 to 11, 11 to 7.3

To opine that Ms. Wells is somehow hiding this4

information, or somehow that the facility didn’t have access to5

this information is simply not true.6

Additionally, Ms. Wells, while she had used a private7

spreadsheet to compose the master schedule, the monthly master8

schedule, this schedule was posted in the facility for everyone9

to see on a monthly basis.  Posted in the facility for10

employees to see, for the director of nursing to see, for the11

administrator to see, and for Mr. Hutchins, who was the12

corporate overseer of this facility who testified at the ALJ13

hearing that he was in this facility at a minimum of once a14

week to see this information.15

What was posted in this facility for the monthly16

schedule was a list of employees for each shift, their status,17

whether they were full-time, whether they were part-time, and18

whether they were per diem employees.  This information was19

readily available to anyone who needed access to it, either20

through the computer system or through the posting in the21

facility.22

To assert that Ms. Wells was keeping this information23

from the facility, and that it would be contrary to the public24

interest to reinstate her because under her staffing duty --25
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staffing coordinator watch, she somehow was hiding this1

information which wouldn’t allow the DON or the2

administrative --3

THE COURT:  Counsel -- Counsel, you can’t talk that4

fast in the courtroom.  I’m sorry.5

MR. SILVERSTEIN:  I understand.  I apologize.6

THE COURT:  I can understand you, but the transcriber7

won’t.8

MR. SILVERSTEIN:  For respondent’s experts to assert9

that Ms. Wells was hiding this information is simply without10

basis.  This information was free and open to anyone in the11

facility, including the administration.  Both the12

administration in the facility and for corporate who would come13

to the facility.14

When Ms. Wells returned to work on September 7th, she15

was confronted with the discipline issued by Doreen Illis and16

Inez Konjoh.  A discipline that the Administrative Law Judge17

found to be in violation of the National Labor Relations Act. 18

And the reason why is because Ms. Illis, on Page 3031 of the19

ALJ hearing testimony testified that after a weekend --20

September 7th, 2010 was a Monday -- after a weekend, that the21

staffing coordinator had until about 10 or 10:30 in the morning22

to reconcile the schedules that were in the computer with the23

times that employees actually work.  The staffing coordinator24

does not work on the weekend.  She’s not there in the facility25
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after 3 or 4 o’clock.1

So, what happens at 10 o’clock at night during the2

weekend, and what happens on a weekend shift, she is not able3

to reconcile any potential changes until she comes back to4

work.  This -- the reconciliation errors that she was cited for5

on September 7th occurred on September 6th, the day before, the6

Sunday.  Ms. Wells had been off on vacation for seven days, and7

Ms. Wells testified that she was called into a meeting with the8

director of nursing and the administrator at exactly the same9

time that Ms. Illis testified she would be allowed to reconcile10

the schedules from the previous day.11

At this September 7th meeting for the first time, Ms.12

Illis told Ms. Wells, “Please do not use your private Excel13

spreadsheet anymore.”  Ms. Wells complied.14

At this meeting on September 7th for the first time,15

Ms. Wells was told by Ms. Illis to stop using your cheat sheet. 16

And Ms. Wells complied.17

The cheat sheet was Ms. Wells’s scratch paper, which18

was developed in conjunction with former director of nursing19

Eileen Meyers, to track Ms. Wells’s progress in filling20

vacancies.  It was a list of the vacancies, and who she called21

to try and fill those vacancies, whether she left a message,22

whether that employee refused or wasn’t available to work, or23

whether that employee said, “Yes, I will come in.”  These were24

her personal notes.  And these were not official documents. 25
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These were not something that was uploaded into the computer. 1

This was not something that was uploaded into the facility2

network, this SmartLinx system.  This was something that she3

just used to track her own progress.4

And the only time that these cheat sheets made their5

way to the nursing station was if Ms. Wells had not filled a6

vacancy by the end of her shift, she wanted to tell the nursing7

supervisor on duty, “These are the people I called.  These are8

the people who have responded to try and fill this vacancy.” 9

To give the supervisor a heads up that you don’t need to call10

these individuals, and to try others on the list.  It was11

simply a helpful aid to the nursing supervisors at the desk.12

But she complied with Ms. Illis’s request on13

September 7th.14

In Ms. Wells’s evaluation in August, 2009, she got an15

overall rating of “Exceeds expectations.”  And in the16

commentary portion, her supervisor indicated that, “Ms. Wells17

always does what is asked of her.”  This appraisal is found on18

general counsel’s Exhibit 69 of the ALJ hearing.19

Ms. Wells received subsequent disciplines on20

September 15th.  One of those disciplines included failing to21

give a copy of the -- an extra copy of the daily assignment22

sheet to the director of nursing.23

The director of nursing’s office sits but a few feet24

from the nursing station.  A copy of this daily assignment25
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sheet sat at the nursing station in full view for anyone to1

see.2

And Inez Konjoh, the director of nursing, took the3

time to write-up Ms. Wells to issue her a written warning for4

Ms. Wells failing to give her an extra copy of that sheet.5

Ms. Wells was also cited in another discipline for6

failing to reconcile the schedule of Shanny Mangle (phonetic)7

and Yendy Dotriss (phonetic), two employees who either were not8

properly on the schedule or who left a leave slip in Ms.9

Wells’s box after Ms. Wells had left for the weekend.10

Ms. Wells explained to Ms. Illis what had happened,11

and there was a conversation from Ms. Wells -- with Ms. Wells12

and Ms. Illis in which Ms. Wells indicated to Ms. Illis that13

she felt like she was being picked on for her union activities. 14

That things that weren’t a problem before the union was voted15

in are suddenly a problem.16

This message was communicated to Ms. Illis in the17

middle of September, and less than a week later, Ms. Wells was18

discharged.19

She was discharged ostensibly for committing20

reconciliation errors, some of which Ms. Wells brought to the21

attention of Ms. Konjoh and said, “This is not my error.”  One22

example of that is an employee by the name of Cabe Guerline,23

first name C-A-B-E, last name G-U-E-R-L-I-N-E.  Ms. Wells was24

confronted by Ms. Konjoh and told that the schedule that was in25
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SmartLinx, the employer’s computerized system where anybody1

could have real time access to the scheduling and staffing2

needs, this schedule for Ms. Guerline was wrong.  Ms. Wells3

said, “That can’t be possible.  I know Ms. Guerline’s schedule. 4

I know what shifts she works.”  And she went back and she5

investigated.  And she brought the results of that6

investigation to Inez Konjoh.  And the results of that7

investigation were quite simply that D. Train (phonetic) was8

the user ID in SmartLinx that made the change that Ms. Wells9

was being blamed for.10

The person who holds the user ID of D. Train is11

Doreen Illis, the facility administrator.  This was brought to12

Ms. Konjoh’s attention.  Proof positive that Ms. Wells did not13

commit this mistake, and nothing was done to change the14

discipline that was meted out to Ms. Wells.  Ms. Wells was15

disciplined on 9/21, again, ostensibly for committing these16

reconciliation errors.17

When Ms. Wells was terminated, Ms. Konjoh took over18

the staffing duties at Somerset Valley in October through early19

November of 2010.  Ms. Konjoh testified at the ALJ hearing that20

she did not reconcile -- she did not reconcile the schedules21

between the SmartLinx and the daily assignment sheets.  This22

testimony is found on Page 2605, 2606, and 2852 of the ALJ23

hearing testimony where Ms. Konjoh testified that she had to24

learn SmartLinx when Ms. Wells left.25
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The very errors that Ms. Wells was being cited for1

were being committed by Ms. Konjoh, and no discipline was meted2

out to Ms. Konjoh.3

An examination of general counsel’s Exhibit 120 and4

125 -- excuse me -- 120 and 121 shows at least seven5

reconciliation errors committed by Ms. Konjoh in October and6

November, 2010.  She was disciplined for nothing.  The same7

errors she disciplined Ms. Wells for.8

Respondent asserts that there is such an impetus and9

such an importance placed on reconciliation that its own10

director of nursing, who handling the staffing coordinator11

duties, said, “I’m not doing reconciliation, I don’t have time12

for it.”  It was that important to respondent.13

Ms. Wells’s work history was unblemished prior to the14

election in September of 2010.  It is clear from this evidence15

that what Ms. Wells was accused of doing, she acknowledges16

making some mistakes, she is clear, though, that she did not17

understaff the facility.  She did not overstaff the facility. 18

She did not hide permanent data from the facility’s19

administrators, or director of nursing, or corporate personnel. 20

She simply did her staffing coordinator job to the best of her21

abilities.  And there is no evidence that is on the record that22

should preclude Ms. Wells’s reinstatement.23

Petitioner submits that interim injunctive relief is24

just as important for Ms. Wells as it is for the three nurses25
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that we have discussed previously because it would send a clear1

signal to employees that they would be free, once more, to2

engage in union activities without penalty.3

Before I move on to the three LPNs, I’d like to4

address the issue of the per diem employees, the allegations in5

the amended consolidated complaint, which was found a violation6

of the National Labor Relations Act by the Administrative Law7

Judge was that the employer unlawfully reduced the hours8

essentially to zero of five per diem CNAs, certified nurse’s9

aids.  This was done shortly after the election.10

Once again, the last names of those five individuals11

are Onique, Stubbs, Rodriguez, Aegir, and Joseph.12

Jackie Southgate’s testimony here is illustrative of13

the employer’s motive with regards to why per diem CNAs were no14

longer -- these per diem CNAs were no longer going to be15

employed at Somerset Valley.16

Before I get to Ms. Southgate’s testimony, a little17

background which will assist Your Honor in terms of putting18

this all together in a clear picture:19

On August 10th, 2010, the Regional Director of the20

National Labor Relations Board Region 22 approved what’s called21

a stipulated election agreement.  That is an agreement signed22

by the union petitioning for an election, and the employer of23

whose employees the union is petitioning.  This agreement24

defines the eligibility of certain employees to vote in the25
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union election.1

In that stipulated election agreement, it2

specifically listed per diem employees as being eligible: 3

CNAs, nurses, with the one caveat:  That there is a formula4

that the -- these employees had to have worked a certain5

minimum threshold number of hours within a certain time period6

prior to the election in order to be eligible to vote.7

The employer filed objections to the election on8

September 9th seeking a rerun election.9

Now before the election, certain nurses -- or CNAs10

were scheduled every other weekend, or on particular days. 11

That was simply the way at Somerset Valley.  That had been the12

way since Ms. Wells was staffing coordinator.  This was the way13

it was done since Mr. Hutchins was -- took over oversight14

responsibilities in 2008.  This is the way the facility was15

staffed through three administrators:  Carolyn Allen, Elizabeth16

Heedles, and Doreen Illis, up to the point of the union17

election.  And multiple, multiple directors of nursing,18

including Eileen Meyers, including Rebecca McCarthy, Chris19

Jiana Annloran, Kamala Kovacs, and Inez Konjoh up to the point20

of the union election.21

This staffing policy was simply the adopted policy of22

Somerset Valley Nursing and Rehabilitation.23

But after the election, when the employer lost and24

was seeking a second election, they needed some way to get25
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eligible voters, union supporters off of the eligibility list. 1

Ms. Konjoh commented to Ms. Southgate twice, and her admissions2

illuminate this record as to the employer’s motivation:3

First, within a week after the election, Ms. Konjoh4

told Ms. Southgate not to use per diems without first clearing5

it with her.  This testimony is found on Page 957 and 958 of6

the ALJ hearing record.7

A week or two after this, Ms. Konjoh told Ms.8

Southgate that the employer was contesting the election.  That9

if there was another election, the per diem employees needed to10

have worked a certain number of hours to be eligible to vote. 11

And that was why Ms. Southgate was not to call certain per12

diems into work.  Page 958 and 955 -- it’s 958 and 959 of the13

ALJ hearing testimony.  Credited testimony by the14

Administrative Law Judge in his decision that was issued in15

November.16

The reasoning supplied by Ms. Southgate through Ms.17

Konjoh is clear; respondent asserts other reasons.  Respondent18

asserts that these per diems were being used inappropriately,19

that they had regular schedules when they shouldn’t have had20

regular schedules.  That they were making more money than part-21

time employees who should have been used to fill these22

vacancies.  That continuity of care was the utmost of concern. 23

Respondent’s experts asserted that it was not in the public24

interest to restore these per diems’ hours because they did not25
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-- did not supply the requisite continuity of care that these1

employees need.2

The Administrative Law Judge rejected every single3

one of those arguments in his decision issued in November.4

Ms. Stubbs had worked at Somerset Valley since May,5

2009, working this every other weekend schedule, and also6

filling in as needed during the week.7

Ms. Joseph had worked at Somerset Valley since 2007. 8

She was a per diem who worked every other weekend.9

Gertrudis Rodriguez had worked part-time from May,10

2007 through December, 2009.  She switched to per diem status11

in December, 2009, and worked every Monday and every other12

weekend.13

Rita Onique started as part-time in July, 2010, and14

was converted to per diem status after the election.15

 Daisy Aegir had worked at the facility since fall of16

2005.  She worked the 3 to 11 shift every other weekend.17

These were employees who worked every other weekend18

providing the kind of continuity of care that Ms. Bell said19

that wasn’t -- that wasn’t the -- that wasn’t in play at20

Somerset Valley.  That wasn’t the case.21

And the reason why Ms. Bell didn’t know this is22

because she did not have access to the ALJ record about this23

testimony.  She said she didn’t know who Annie Stubbs was.  She24

said she didn’t know who Gertrudis Rodriguez was.  And the25



41

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

reason she didn’t know is because she was not afforded the1

opportunity to view the ALJ hearing testimony of these2

witnesses, as well as the testimony of Ms. Southgate, whose3

testimony illuminates the motivation for the employer’s actions4

here.5

The employer is asserting that these per diem CNAs6

cost too much money.  That part-time employees were the better7

use of the time and resources of Somerset Valley.8

Unfortunately the record evidence adduced at the ALJ9

hearing shows that after these per diem employees were10

replaced, the employer used LPNs to do CNA work on the same11

shifts that these CNAs worked -- these per diem CNAs worked,12

instead of calling them in.  They brought LPNs 17 times in13

October and November.  On 17 different shifts, they paid an LPN14

an LPN wage rate to perform CNA work.  This is found in general15

counsel’s Exhibit 120, 17 times in just the months of October16

and November, 2010 instead of calling in these -- one of these17

five CNAs to work on the shifts that they previously worked. 18

That’s the length to which the employer was going to prevent19

these employees from reaching the minimum threshold number of20

hours in anticipation of a rerun election.21

But the employer needed bodies.  And so they hired22

new per diem employees who weren’t expressing their union23

support.  Or they transferred in employees on a per diem status24

from Care One at Holmdel where Doreen Illis, the administrator25
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at Somerset Valley, used to work.1

The record indicates at the ALJ hearing that -- one,2

two, three -- four employees were either newly hired per diems3

or transfers from Somerset Valley who worked the same shifts as4

the per diems who were cited in the petitioner’s application5

for injunctive relief.  The names of the new per diems were6

Gerard O’Jean, Adesha Jarrot, Aminata Conte, and Abduli Monseri7

(phonetic).8

Respondent wants continuity of care, yet they9

replaced per diems who had been working, for the most part, for10

years every other weekend on these shifts with new employees11

who were less experienced, and had no exposure to the residents12

and the needs of the patients of Somerset Valley.13

Again, the ALJ rejected all of these arguments in14

determining that the employer violated Section 83 of the Act by15

reducing the hours of these certain CNAs at Somerset Valley.16

Petitioner asks this Court to grant interim17

injunctive relief and to restore the hours of these five18

employees at Somerset Valley.19

Very quickly, I will just -- we looked at this from20

the testimony of Jackie Southgate as a macro level.  And you21

may be thinking to yourself, “Well, how did the employer know22

that these employees supported the union or were engaged in23

union activity?”  Annie Stubbs gave a testimonial in the24

Talking Heads piece, which was petitioner’s Exhibit 2 here, and25
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general counsel’s Exhibit 10 in the ALJ hearing.1

Business Office Manager Aswaldo Carpio (phonetic)2

told Ms. Stubbs that she knew that she had a union at her other3

job, and Ms. Konjoh said the exact same thing to Ms. Stubbs. 4

This record testimony is found on Page 867 and 868 of the ALJ5

hearing transcript.6

At management meetings, which Ms. Southgate attended7

behind the scenes during the course of the August campaign, the8

employer had brought in a non-attorney consultant by the name9

of Pat Fleming.  He led meetings which occurred on almost a10

daily basis in which managers and supervisors at Somerset11

Valley got together, went down the list of eligible voters and12

essentially made a checklist of who they believed supported the13

union, and who they believe did not support the union, or who14

could be swayed.15

For Ms. Napolitano, they said it’s clear she’s a16

supporter of the union, don’t even bother.17

For Ms. Jacques, it was said that she is very active18

and open in support of the union.19

The same thing for Ms. Claudio.20

With regards to Ms. Stubbs, Mr. Fleming mentioned21

that at management meetings that they knew that Ms. Stubbs had22

a union at her other facility, the same union that was23

petitioning to represent employees at Somerset Valley.  This is24

found on Page 950 of the ALJ hearing testimony.25
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Ms. Joseph made the critical error of telling Andrea1

Lee, Human Resources for corporate Care One, that it was a good2

thing to bring in the union to Somerset Valley.  This is found3

on Page 767 to 768 of the ALJ record. 4

Ms. Rodriguez appeared in the testimonial, the5

Talking Heads piece, petitioner’s Exhibit 2, and she also6

appeared giving a testimonial on the YouTube video, expressing7

her support for the union.8

Ms. Onique wore a union -- wore a purple scrub9

emblazoned with the union logo.  That scrub is general10

counsel’s Exhibit 52, she wore that to work on her 11 to 711

shift on the evening of September 12th into the morning of12

September 13th.13

At the end of her shift, she was accosted by Ms.14

Konjoh.  She was told that she was not to come back.  And if15

she was to come back, to call first, and never to wear that16

scrub again.17

That same day, the employer wrote out a warning to18

Ms. Onique indicating that she was out of compliance with the19

facility’s dress code for wearing a purple -- what was referred20

to as a “T-shirt” in the warning.  But what refers to general21

counsel’s Exhibit 52, which was the scrub top.  That warning22

was general counsel’s Exhibit 54, but was never issued to Ms.23

Onique simply because she was never invited back to work at24

Somerset Valley again.25
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Ms. Aegir was spotted at the election attempting to1

hug Ms. Jacques, who was serving as the observer at that time. 2

And a couple of weeks after the election, in an e-mail Ms.3

Konjoh sent Valerie Wells, she said specifically with regards4

to using Daisy Aegir, quote, “I don’t want to use Daisy.”  That5

is found in general counsel’s Exhibit 108 of the ALJ hearing6

testimony.7

The record is replete with evidence indicating that8

respondent had an unlawful motivation in regards to the9

reduction of hours of these per diem employees.  And petitioner10

submits that these employees, these five CNA per diem employees11

should be allowed to have their hours restored on an interim12

basis while the Board’s processes work themselves out.  Such13

relief would be just and proper because, once again, it would14

send a signal to current employees at Somerset Valley that they15

would be free to engage in union activities once more, free to16

engage in the statutory rights that are afforded them under the17

National Labor Relations Act.18

Those rights have been trampled on for so many months19

now that this Court needs to send a clear signal to these20

employees that what they did, in exercising their statutory21

rights, will be preserved and protected by this Court until the22

Board is able to work through its traditional processes.23

We’ve addressed per diems, and we’ve addressed Ms.24

Wells.  We move on to the three nurses.25
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THE COURT:  You’re entitled to a five-minute recess,1

or ten, if you want.  We’ll resume when you’re ready.2

(Recess 11:21 A.M./Reconvene 11:40 A.M.)3

THE COURT:  Proceed, Counsel.4

MR. SILVERSTEIN:  Thank you, Your Honor.5

I just want to touch upon two minor points with6

regards to the per diem employees I had mentioned earlier, Ms.7

Gertrudis Rodriguez acknowledging what the record reflects, and8

that is that Ms. Rodriguez was offered a part-time position9

after the election at Somerset Valley, and she rejected that10

for the very reason that I had indicated earlier:  that she had11

switched from part-time to per diem in the first place, but12

never elucidated the reason, which was that she had an ill13

child at home that everyone in the facility knew that she was14

unable to switch to the shift that the employer had offered15

her.16

With regards to Ms. Stubbs, the employer had offered17

her a part-time position, as well, but it was on a shift that18

they knew she could not work because she was working her full-19

time job at the other facility that I had mentioned three20

supervisors of the employer had acknowledged -- or acknowledged21

that Ms. Stubbs worked.22

That is the nature of CNAs in this industry -- long-23

term care nursing home industry, they rarely work just one job24

full-time.  They’re often serving as per diems at another25
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facility, or they’re working two part-time jobs in order to1

make ends meet.  And so I wanted to address those issues to2

Your Honor on the record.3

I move on now to three nurses:  Shannon Napolitano,4

Sheena Claudio, and Jillian Jacques.5

I had mentioned earlier the three expert witnesses in6

this case:7

Kathleen Martin on behalf of the petitioner, she8

issued a report;9

And William Isele, and Beth Bell on behalf of10

respondent.11

Petitioner submits that it’s Ms. Martin’s opinion and12

testimony that is the most reflective of the reality of the13

nursing home environment, and that her opinion indicating that14

these nurses should not be precluded from reinstatement should15

carry the most weight amongst the three opinions proffered to16

Your Honor.17

Ms. Martin has devoted the last 25 to 30 years of her18

nursing career to patient safety, and education about patient19

safety, and proper documentation.  She has spoken to industry20

groups on the subjects of patient safety and proper21

documentation.  And she has written articles in industry22

magazines, articles that she indicated go or are geared towards23

administrators and director of nursing on the subject of24

patient safety.  She is an advocate of patient safety, but she25
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has also gotten her hands dirty in these facilities in a way1

that respondent’s two experts simply have not.  She has worked2

on a daily basis in long-term care nursing homes and in3

hospitals as a director of nursing, as an assistant4

administrator, and as an administrator at several long-term5

care facilities.6

Her base of knowledge being in these facilities on a7

daily basis relative to the experience of Ms. Bell who hasn’t8

worked in a long-term care facility in 25 years, and Mr. Isele9

who has never worked in one of these facilities, has exposed10

Ms. Martin to the realities of the way nurses practice in these11

facilities, what is acceptable practice, and what is the12

distinction between a textbook and the reality of how nurses go13

about their jobs under the stress and the pressure, which is14

never actually addressed in a textbook, but are the real world15

conditions under which these nurses work.16

Patients asking questions, family members asking17

questions, distractions, emergencies, anything that you could18

think of that could distract these nurses from their normal19

course of responsibility in attending to these patients,20

administering treatments, administering medications, admitting21

patients, filling out paperwork, Ms. Martin, by far, of the22

three experts proffered in this case has the most experience,23

and we submit has given the Court the most insight as to how24

things operate in a nursing home.25
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In addition to Ms. Martin’s insight and experience1

working in these facilities, she’s served in a corporate2

setting where she has overseen survey readiness, and she has3

tutored new directors of nursing as to how to go about their4

job, and how to uphold the standards of nursing care in these5

industries.  She’s done that in nursing homes in South Jersey,6

Central Jersey, and Northern New Jersey.7

Putting that information together with the access to8

a greater fund of information from this case, from the ALJ9

hearing, it’s clear that there are certain aspects of10

respondent’s experts’ testimony which involve salient -- either11

salient facts regarding the discipline meted out or salient12

facts about the practice and procedures of policies in this13

nursing home, and in the nursing home setting in general that14

need to be addressed to Your Honor.15

First Ms. Bell had stated that she didn’t know how16

anyone -- this is with regards to Ms. Claudio, and the -- and17

Ms. Napolitano, and the keeping of separate sheets of paper,18

tracking the treatments that were done, and the medications19

that were administered.  Ms. Bell didn’t know how anyone could20

remember eight hours later exactly what they did in order to21

document.  And Mr. Isele finds it hard to imagine what the22

separate piece of paper could look like.23

Mr. Isele stated that this practice of keeping24

separate personal pieces of paper is rare, and that he did not25
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know that the nurses at Somerset Valley use separate sheets of1

paper before he testified at this proceeding.2

If respondent’s experts had had access to the ALJ3

hearing testimony, if they had the level of expertise that Ms.4

Martin had with regards to exposure to the daily operations in5

these facilities, their findings would have been different.6

Ms. Claudio testified specifically about how she7

tracked -- about how she tracked treatments on a separate sheet8

of paper, writing down the name of the treatment, and exactly9

what she gave to the patient to address this treatment.  Be it10

a cream, be it a cover, or any of the other treatments that she11

administered during the course of her shift.12

This testimony about her practice is on Page 369 of13

the ALJ hearing.  Again, this is testimony that Ms. Martin was14

exposed to when she issued her opinion, but that Mr. Isele and15

Ms. Bell were not provided.16

Ms. Martin testified that the practice of keeping17

separate pieces of paper is widespread in the industry, and has18

been widespread for decades, and that this happens throughout19

the industry.  She’s not sure why it happens because20

everybody’s ideal is contemporaneous documentation, checking21

off a box on the MARs and TARs.  But she says that that22

textbook example of how things should be done versus how things23

are done in these facilities on a daily basis is exactly what24

happened here in that the nurses at Somerset Valley, especially25
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in Shannon Napolitano’s testimony on Page 369 and Sheena1

Claudio’s testimony on Page 163 and 168 where Shannon2

Napolitano said, “All the nurses at Somerset Valley did it.” 3

That did not surprise Ms. Martin because she said that this4

practice was widespread.5

She said that there’s nothing wrong with nurses6

charting at the end of their shifts because at that time, it’s7

a little quieter, a little less hectic, and they can sit down8

and simply grab the piece of paper, or the notepad, or the9

scratchpad where they made all of their entries and go through10

them one-by-one in order to document property.11

Ms. Bell testified that it’s not routine in any long-12

term care facility that she’s been in for nurses to check their13

TARs at the end of the shift.14

And Mr. Isele testified that he does not -- he did15

not know nurses generally reviewed their charts at the end of16

their shift.17

If these individuals had been exposed to the ALJ18

hearing testimony of Care One corporate nursing Vice President19

Jackie Ingram on Pages 1981 and 1982, the ALJ testimony of20

Shannon Napolitano, of Sheena Claudio, of Jackie Southgate,21

they would have known that what this practice was at Somerset22

Valley and Jackie Ingram’s testimony that this was perfectly23

fine as a corporate practice, and a practice at the facility.24

Kathleen Martin’s testimony, again, illuminates the25
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reality of the workplace in that, “Yes, nurses review their1

charts at the end of the shifts because, as I said, it’s a2

little quieter, and if they realize they made a mistake when3

they were charting earlier on, they could simply correct it,4

and their documentation would be more accurate and more5

complete.”6

That’s not the textbook way of doing it, all three7

experts agree on that, but that’s the reality of this industry. 8

And that’s the reality of the situation. 9

And Ms. Martin made quite a insightful observation10

when she said, “There’s the way the textbook tells you to do11

it, there’s the way that nurses actually do it in the industry,12

and then there’s the way that nurses do it which warrants13

discipline.”14

Most of the disciplines cited by these three nurses15

fall into the second category.16

In addition to the testimony about Ms. Claudio and17

Ms. Napolitano, Ms. Bell indicated with regards to Ms. Jacques18

that with regards to her 9/28 discipline, that when Ms. Bell19

wrote her report, she did not know that Jillian Jacques did not20

work on 9/25, one of the two dates that she was cited for21

committing a violation in her discipline.  If Ms. Bell had22

reviewed the ALJ testimony on Page 554 and 558, she would have23

seen that this information was communicated by Ms. Jacques to24

Ms. Konjoh, and Ms. Konjoh was aware of this, and that even25
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though Ms. Jacques was disciplined for the same conduct on1

9/24, the nurse who committed the same infraction on 9/25,2

Patty Beck, who was identified by Inez Konjoh in her testimony3

at the ALJ hearing, was not disciplined.  A clear example of4

disparate treatment.  Same infraction, different day, different5

nurse.  Ms. Jacques was disciplined, Ms. Beck was not.  Ms.6

Konjoh was aware of both infractions.7

Additionally with regards to Ms. Jacques, Ms. Bell8

testified that for the November 5th discipline that was issued9

to her, when she was writing her report, she didn’t know that10

Jillian Jacques called the director of nursing to tell her that11

she couldn’t complete her incident report because the CNA had12

already left.  If she had been -- if Ms. Bell had been exposed13

to the ALJ hearing record, she would have found on Page 568,14

Page 569 and Pages 2233 through Pages 2235 that this record was15

clear that that is what Ms. Jacques communicated to Ms. Konjoh,16

and that Ms. Konjoh corroborated these facts.17

Finally with regards to Ms. Jacques, Ms. Bell18

testified about P-22, an exhibit in this case which was the19

incident accident report policy at Care One.  It was also20

respondent’s Exhibit 62 at the ALJ hearing.  Ms. Bell testified21

that she didn’t know about this.  But this, again, was an22

exhibit elicited at the ALJ hearing and which is something that23

both sides have argued about and is an important piece of24

information for Ms. Bell to have been able to have seen in25
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order to have prepared a more educated report.1

Those are but a few examples of instances where2

having access to the ALJ record, like Ms. Martin did, would3

have created a more informed and more educated environment for4

the respondent’s experts to have proffered more accurate5

opinions.6

Again, Ms. Martin was exposed to about 15 hundred to7

2,000 pages of additional information that respondent failed to8

proffer to their experts --9

THE COURT:  Which set?10

MR. SILVERSTEIN:  Excuse me?11

THE COURT:  Which 15 hundred to 2,000?  I just want12

to make sure --13

MR. SILVERSTEIN:  I’ll repeat what I had said14

earlier.15

THE COURT:  No, I heard what you said.16

MR. SILVERSTEIN:  No, no, no, I’ll lay out the17

specifics of which --18

THE COURT:  You just cited 15 hundred to 2,000 pages. 19

The ALJ record is much longer than that.20

MR. SILVERSTEIN:  Yes.21

THE COURT:  So, to what are you referring?22

MR. SILVERSTEIN:  I’m referring to the direct23

testimony of Doreen Illis, the cross-examination of Doreen24

Illis, the direct testimony of Inez Konjoh, the cross25
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examination of Inez Konjoh, the direct testimony of Jackie1

Southgate, the cross-examination of Jackie Southgate, and the2

direct and cross-examination of Jillian Jacques, Shannon3

Napolitano, and Sheena Claudio.  All of this information was4

proffered to Ms. Martin in order for her to issue her report.5

THE COURT:  Thank you.6

MR. SILVERSTEIN:  This --7

THE COURT:  Now I know what your page reference is.8

MR. SILVERSTEIN:  Okay.  Thank you, Your Honor.9

This was in addition to the exact same documentation10

that respondent’s experts reviewed.11

With regards -- we turn to Ms. Napolitano and her12

work record.  It’s petitioner’s position that the work record13

of Ms. Napolitano as demonstrated at the ALJ hearing, as14

demonstrated here, and in the report of Ms. Martin indicates15

clearly that she should not be precluded from reinstatement to16

her previous position as an LPN at Somerset Valley.17

Shannon Napolitano was a nurse in Care One facilities18

for four years.  The first two and a half years at Care One at19

Wall, and then she transferred to Somerset Valley.20

She did receive a discipline on January 4th, 2010,21

which is D, as in Defendant Exhibit 14, at the -- at this22

hearing, and R-36 at the ALJ hearing.  This was a discipline23

for pain assessment, improper pain assessment.24

The discipline states that, “On January 4th, 2010,25
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you documented pain assessments for your shift at 8 A.M. for1

the entire shift.”  Later on in this discipline, the director2

of nursing stated, “Additionally, you had previously been3

educated to document at the end of your shift.”4

All three experts in this case indicated that they5

were in agreement with each other.  That pain assessment6

documentation is to be done continuously throughout the shift. 7

There are two med passes in the course of an eight-hour shift. 8

What it appears that Ms. Napolitano is doing was that she was9

documenting pain assessments at the first med pass.10

What the director of nursing appeared to be11

indicating in this is that Ms. Napolitano should have been12

doing it after the second med pass.13

The experts say that it should be done at both. 14

There are clearly mixed signals being sent here.  Ms.15

Napolitano is indicating in the ALJ testimony that she was told16

by the State surveyors that that’s when they wanted her to do17

the pain assessments, near the beginning of her shift.18

The director of nursing who issued this discipline in19

January of 2010 was a different director of nursing than Inez20

Konjoh who issued discipline to Shannon Napolitano on September21

17th.22

Ms. Konjoh, in September of 2010, held confab with a23

bunch of nurses, including Ms. Napolitano and the rest of the 724

to 3 shift asking them their understanding as to when pain25
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assessment was to be done.  Ms. Konjoh believed it to be1

documented at the end of the shift, and all of these nurses had2

indicated to Ms. Napolitano -- to Ms. Konjoh that it was their3

understanding from the State that this was to be done near the4

beginning of the shift.5

What Ms. Martin pointed out was that there was a lack6

of communication with management here.  Lack of communication7

grounded in management turnover where you have different8

directors of nursing coming in, they have different standards9

and different messages as to when things should be done, and10

how they want the employees to follow their policies and their11

protocols.  And through the time from January to September,12

there were three different directors of nursing at this13

facility, and there were three different messages that14

employees were receiving here with regards to how pain15

assessments were to be done:16

They were receiving one from the State;17

They were receiving one from Ms. Konjoh;18

And they were receiving one from the director of19

nursing here.20

And I submit that Ms. Martin’s position -- that this21

misunderstanding was a management problem at the director of22

nursing’s level, and it was highly contributory to the lack of23

understanding of Ms. Napolitano here, and the other nurses who24

participated in the meeting on 9/17/10.25
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You have at the same time the director of nursing who1

are communicating a policy that’s clearly in conflict with what2

the three experts say and they’re expecting the shift nurses to3

understand what that policy is when there’s been no clear4

communication.  There’s been no meeting.  There has been no in-5

service on pain assessment specifically saying “this is our6

corporate company policy.”  That’s what Ms. Martin says should7

have been done, but was not done here, and what creates8

mitigating circumstances.9

Although respondent’s experts proffer that somehow10

Ms. Napolitano was falsifying medical documentation by11

documenting near the beginning of her shift; Ms. Martin did not12

find that to be the case.  She said that it was -- excuse me. 13

She said that it was a misunderstanding and that -- and she14

reiterated that what was to be done in terms of assessing15

throughout the course of the shift was a byproduct of poor16

communication at this facility.17

Ms. Napolitano actually, in September before her18

termination, had participated in what’s called a med pass,19

which is done prior to the survey, and conducted by the20

corporate clinical consultant, her name is Jessica Arroyo.  The21

consultant observes the nurse passing medication on to the22

patient.  She observes how she reads the MAR, how she takes the23

medication, how she gives it to the patient, how she watches24

the patient, how she assesses the patient, and Ms. Napolitano25
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passed this med pass.  A clear indication that any educational1

problem that Ms. Napolitano had with regards to the company’s2

pain assessment policy was easily remedied through education,3

and something that Mr. Isele and Ms. Bell say was not possible.4

Ms. Arroyo seemed to think it was possible when she5

granted -- when she told Ms. Napolitano that she passed the med6

pass.  And that’s the conclusion that we reach with regards to7

Ms. Napolitano in that she did not falsify records, that the8

employer’s expert witnesses are engaging in an exercise of9

hyperbole when Mr. Isele says, “I would not trust a single10

thing that this nurse has written after this episode, not a11

single thing.”12

Your Honor, we submit that this is hyperbole at its13

worst.  Ms. Napolitano, according to the ALJ testimony, had14

served as a charge nurse on a few occasions.  She had no15

disciplines between this January 1 until after the September16

election.  She passed the med pass.  She had no other17

documentation issues in which she was -- prior to the election18

in which she was properly disciplined for and for Mr. Isele to19

make that claim is hyperbole at its most generous, and is20

irresponsible at its worst.21

The next discipline that Ms. Napolitano was cited for22

in respondent’s record, but for which she never actually23

received the discipline, is in June of 2010.  This was24

assertedly a verbal warning for performance, but there are such25
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fatal flaws in the document -- disciplinary document on its1

face, the factual underpinnings, and the lack of signatures2

that this discipline simply cannot be credited, or factor into3

your calculus when you decide the issue of reinstatement.  And4

here’s why, Your Honor:5

Ms. Napolitano was cited on June 20th for having6

worked on the 3 to 11 shift on June 11th and June 14th.  In7

petitioner’s Exhibit 27, Page Somers 3346, which was that audit8

of Ms. Napolitano’s time record -- not the bullets, which9

nobody could understand, but the actual audit, 6/11, June 11,10

it indicated quite clearly that Ms. Napolitano worked from 7 --11

approximately 7 A.M. to 3 P.M.  She did not work the 3 to 1112

shift for which she is cited.13

Ms. Napolitano testified at the ALJ hearing that she14

signed any write-up she received by -- simply because she did15

not know that she had a choice not to sign it.  This discipline16

was not signed.  Ms. Napolitano testified that she was not17

given this discipline.  There is no supervisor’s signature.18

THE COURT:  Counsel, in the interest of time, I’d19

like you to move along, particularly with respect to these ones20

that are not signed.21

MR. SILVERSTEIN:  Okay.  Very well, Your Honor.22

Moving along takes us to the day in which --23

THE COURT:  You can mention them, but I don’t think24

that we need the full detail.25
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MR. SILVERSTEIN:  Okay.  Thank you, Your Honor.1

Moving along takes us to the date of Ms. Napolitano’s2

termination, which is September 17th.3

Ms. Napolitano -- this is the incident with the zinc. 4

Ms. Napolitano acknowledges that after medication was5

discontinued on this patient in August, that she administered6

this medication.  It was a mistake, she should not have done7

so.8

Two other nurses signed the MARs indicating that9

they, too, in August, after the medication was discontinued,10

administered this medication to the patient.  Those nurses’11

names are Carol Chambers and Henrietta Lezuapa (phonetic).12

Ms. Martin testified that there were certain problems13

mitigating circumstances with regards to this discipline14

involving the fact that the discontinuation of this medication15

was not as clearly marked in this row with the MAR as it was on16

the two rows of the MARs that fell below the zinc oxide.  There17

either “stop” was written or “discontinue” was written in such18

a way that a nurse could not actually write in the MAR beyond19

it, and that’s not the case here.20

Additionally, Ms. Martin indicates that it was the21

responsibility of the nurse, either the charge nurse or the22

admitting nurse, or the supervisor who found out on August 24th23

that this medication was discontinued to have removed the24

medication from the cart.  The medication was not removed from25
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the cart.  And simply by virtue of habit, Ms. Napolitano and1

the other nurses continued to give the zinc oxide to this2

patient, while Ms. Napolitano was cited for an infraction for3

doing this, Ms. Chambers and Ms. Lezuapa were not issued4

discipline.5

Ms. Konjoh testified that the reason they were not6

issued discipline was because when she investigated and asked7

them whether they had done it, they had denied it.8

Ms. Konjoh testified that she did not believe these9

nurses.  But even though she did not believe these nurses, she10

afforded them the benefit of the doubt.  The same benefit of11

the doubt that she did not afford Sheena Claudio when Sheena12

Claudio indicated that she had done a nurse’s note, and the13

nursing note was missing.14

On 9/16, Ms. Konjoh became aware that the patient was15

receiving the zinc improperly.  She went to investigate.  She16

failed to remove this medication from the medication cart.  She17

did not speak to Shannon Napolitano about this.  She did not18

warn Shannon Napolitano about what was in the cart, and ask her19

whether she had been giving this to the patient.  What she did20

was she went to the patient directly and she said, “If the21

nurse gives you this medication, don’t take it, hold it, and22

get me and show it to me.”23

Ms. Konjoh coopted a patient.  She told the patient,24

“Don’t take your medication,” she acted in such an25
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irresponsible, unprofessional manner that I think all three1

experts agree that what Ms. Konjoh did violated the standard of2

care and I believe it was Ms. Martin’s word in that such3

conduct was outrageous.4

What happened -- and -- notwithstanding these facts,5

Ms. Konjoh shared what she was doing with Ms. Southgate, and6

Ms. Southgate testified to these facts at the ALJ hearing that7

Ms. Konjoh knew that there was a medication that was not8

supposed to be administered.  Ms. Konjoh had told the patient9

to hold the medication, and she asked Ms. Southgate to make10

copies of the MARs in anticipation of Ms. Napolitano giving11

this medication to the patient.12

Ms. Southgate testified that on the morning of 9/17,13

she saw Ms. Napolitano, she looked trouble -- Ms. Southgate14

looked trouble.  Ms. Napolitano asked her what the problem was,15

and she said she couldn’t tell her, but that it was making her16

sick to her stomach.17

What she couldn’t tell her was that she was about to18

be set-up by Ms. Konjoh in terms of the way that she was going19

to be terminated.20

Ms. Konjoh -- excuse me.  Ms. Napolitano testified at21

the ALJ hearing that she stood in the patient’s room for five22

minutes, that this patient had a unique method for taking her23

pills, and she observed the patient taking her pills.24

After that point, she left the room, the patient25
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somehow held onto this pink pill, got Ms. Konjoh, and Ms.1

Konjoh confronted Ms. Napolitano with it.  She was cited for2

two separate infractions:  inappropriate administration of3

medication, which Ms. Napolitano admits was wrong, and which4

Ms. Martin agrees was wrong, and failure to -- let me get the5

exact word, Your Honor.6

THE COURT:  Leaving pill on bedside, or something.7

MR. SILVERSTEIN:  Yes.  “Med left with patient at8

bedside.  Nurse did not witness patient take meds9

appropriately.”  That’s what is written in the discipline, in10

general counsel’s 34 and respondent Exhibit 82, and also11

petitioner’s Exhibit 16 here.12

So, Ms. Konjoh was disciplining Ms. Napolitano for13

the not witnessing the patient take meds appropriately for a14

medication that she had specifically instructed this patient15

not to take.16

Ms. Bell and Mr. Isele said that if Ms. Napolitano17

had testified to the facts she stayed there and waited for five18

minutes and watched the patient put the medication to their19

mouth, that they would throw out this portion of the20

discipline; Ms. Martin agrees.21

What we’re left with is the third citation on that22

day with an oxygen saturation level of zero.  Ms. Napolitano23

had testified at the ALJ hearing that this was an obvious error24

and that she would have corrected it when she charted at the25
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end of her shift.1

Ms. Martin confirmed that this was an obvious2

clerical error, and that would be corrected by the end of her3

shift, which is when nurses routinely check their TARs in order4

to correct any mistakes that they might have made during the5

course of their busy shift.6

Ms. Napolitano, however, was not afforded the7

opportunity to do that because she was terminated at noon, and8

her shift ended at 3 o’clock.9

That is the extent of the disciplinary record of10

Shannon Napolitano.  It is pretty lean.11

Ms. Martin has commented with regards to the12

mitigating circumstances at play here.  She commented about the13

24-hour chart check, failing to check the MARs on a daily basis14

to pick up these errors in the administration of medication in15

August.  All the expert witnesses testified about the 24-hour16

chart check being a fail-safe.  Another set of eyes to review17

these records.  Records, which in the nursing home setting, are18

transcribed freehand from one piece of paper to another, to19

another, which inherent in fallible human beings creates20

mistakes.21

There is a plan of correction in place as of April,22

2010.  This plan of correction was submitted to the State which23

mandated that the 11 to 7 shift would be reviewing MARs and24

TARs daily, in addition to the reviews that the 11 to 7 shift25
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did of new admission paperwork.  That didn’t happen here, Your1

Honor.  And this mistake happened, and nobody from the 11 to 72

shift was disciplined.3

The mitigating circumstances here, as outlined by Ms.4

Martin and by the record evidence clearly indicate that Shannon5

Napolitano should not be precluded from reinstatement as an LPN6

at Somerset Valley.7

To add one more point:  There is testimony in the ALJ8

record from Ms. Napolitano, from Ms. Southgate, and from Ms.9

Ingram that nurses do their charting at the end of the shift. 10

And the purpose of that charting is to check for and to correct11

errors.  Those cites can be found on Pages 370 to 373, Page12

967, and Page 1982 to 1983 of the ALJ record.13

Moving on to Sheena Claudio.  Sheena Claudio had not14

received a performance-based discipline from the employer prior15

to the union election.  I will very quickly go through the16

June, 2010 asserted verbal warning that Ms. Claudio -- that17

respondent offered in the ALJ hearing that Your Honor rejected18

as an exhibit in this hearing.  Ms. Claudio indicated that she19

had not been shown this warning, and that she had not signed20

it, there was no signature of a supervisor, and there was no21

signature of a witness.22

Your Honor rejected it, or declined to admit it into23

evidence.  And, therefore, we assert that that discipline24

should not be taken into consideration when you factor in the25
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calculus of these employees’ work history.1

Again, Ms. Claudio did not receive a signal work-2

related discipline prior to the election.  In a period that3

covers 9/20 to 10/7, she received three, and she was4

terminated.5

The first was giving a medication every day when it6

should have been given every other day.  Ms. Claudio7

acknowledges the mistake.  She gave this medication on8

September 8th and September 9th.9

Ms. Martin points out the mitigating circumstances10

here.  The circumstances were the failure of the 24-hour chart11

check to check the order, and to see that the nurse who12

administered this medication prior to Ms. Claudio -- the13

nurse’s name is Doreen Dandy (phonetic), who made the exact14

same mistake by administering the med on 9/6 and 9/7, the 24-15

hour chart check is set up to pick up this error; it failed16

here.17

Also, there was a failure of the boxing out, the18

visual aid that the nurse who writes the orders out, especially19

if it’s an order that a medication or a treatment is not to be20

administered every day, that is a helpful visual aid for nurses21

to show them that it should only be administered on this day,22

or this day, that was not the case here.  And obviously Ms.23

Dandy made the first mistake; Ms. Claudio made the second24

mistake.  And there’s no explanation from respondent why when25
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the mistake -- the second mistake that Ms. Claudio made on1

September 9th, why she was not disciplined until September2

20th.3

Ms. Konjoh herself on Page 2610 of the ALJ hearing4

admits that issuing Sheena Claudio a final written warning for5

this infraction was excessive.  The person who issued this6

discipline stands in contradiction to respondent’s witness --7

expert witness, Ms. Bell, who says that it was not excessive.8

Again, there is no discipline issued to the 11 to 79

nurse who is supposed to be fulfilling the terms of the plan of10

correction submitted to the State in fulfilling the11

responsibility of the 24-hour chart check.12

Jackie Ingram testified that checking the MARs on a13

daily basis is a Care One company-wide policy, and that14

citation could be found on Page 1975 to 1977 of the ALJ hearing15

record.16

In terms of disparate treatment:  Ms. Dandy was17

issued a final written warning, and Ms. Claudio was issued a18

final written warning for the same infraction.  Ms. Claudio19

afforded very little latitude following, and terminated out the20

door.  Ms. Claudio, an open and active and vocal union21

supporter.22

The record of Ms. Dandy was submitted as part of the23

ALJ hearing testimony, and after this final written warning was24

issued, Ms. Dandy was given five additional written warning for25
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conduct ranging from patient care errors, medication errors,1

falsifying records, documentation errors, and for not2

completing TARs.  These disciplines can be found in3

respondent’s Exhibit 93, 98, 83, and 133 of the ALJ hearing4

record.5

One can surmise that the reason why such latitude was6

afforded Ms. Dandy was because in October of 2010, she7

testified on behalf of respondent at the objections hearing.8

In addition to those five disciplines I cited for Ms.9

Dandy, which were part of her disciplinary file, Jackie10

Southgate, at the ALJ hearing testimony, indicated that she was11

prepared to write-up Doreen Dandy for failure to properly12

complete incident reports and other document errors -- excuse13

me -- other documentation errors, but that she was stopped by14

Inez Konjoh and told not to complete it.  That testimony is15

located on Page 970 to 971, 982 to 983, and 986 to 997 of the16

ALJ hearing record.17

Ms. Martin cites the breakdown in the 24-hour chart18

check as a complete system error and failure.  The system is19

put in place as a safeguard to protect against such errors, and20

it certainly did not do its job here.21

We move on to the two-day suspension issue to Sheena22

Claudio on 9/27.  Ms. Claudio was accused of failing to23

document on a patient on 9/20 and 9/22 post fall.  She24

acknowledges that she did not do this.25
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The issue of neuro checks was brought up in this very1

hearing.  Mr. Isele hypothesized that Ms. Claudio had not done2

the neuro checks as required.  But when shown Ms. Claudio’s3

response to the discipline that she was issued, Ms. Claudio4

indicated on that disciplinary form that she did the neuro5

checks as required, and she monitored for loss of6

consciousness, and that none was noted.  Ms. Martin testified7

that that documentation for neuro checks would be contained on8

a separate form from the documentation that respondent supplied9

as a part of the disciplinary record.10

Even though Ms. Claudio was disciplined for not doing11

post status fall documentation, it was clear from the record in12

D-20 that the nurses on the evening shift on 9/20 and 9/22 did13

not document it, is well.  And there was no discipline entered14

into the ALJ hearing record to indicate that these nurses were15

disciplined, even though it’s the responsibility of all nurses16

on all shifts to perform this kind of documentation.17

We move on to the nursing note, which Ms. Claudio was18

alleged not to have completed upon admission.  There was19

testimony that this nursing note was the first page of about a20

seven- to ten-page package.  Each separate pages that Ms.21

Claudio indicated she filled out everything.  Everything was22

there for Ms. Konjoh, the director of nursing, except for the23

nurse’s note, the first page.  She insisted to Ms. Konjoh she24

did it.25
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Ms. Martin testified that given the circumstances,1

that the simple protocol would be for Ms. Claudio to write an2

addendum note.  There is nothing outside the State regulations3

or Federal regulations which would prohibit an addendum note,4

which is dated after the original assessment to indicate that5

this is an addendum, and she would sit down with Ms. Claudio,6

based on her nursing experience, and ask her “can you recreate7

this note?  Look at the assessment -- the admissions paperwork8

you did do.  Do you remember this patient?  Can you write this9

note such that you believe it will be accurate?”  That sounds10

like a completely pragmatic and practical approach to the11

situation where the nurse indicates she did the note, and it’s12

missing.13

Ms. Bell testified that there was absolutely no14

possibility that this note could have been misplaced.  Yet15

there was other testimony that these notes are in looseleaf --16

are looseleaf pages that go in and out of binders.  They go17

into MDS meetings, they go out of MDS meetings.  They’re put18

together by the unit secretary, and it’s important to note that19

the date in which Ms. Claudio is alleged to have not written20

this note would have been the last date in which Linette Tyler,21

the unit secretary whose resignation was accelerated, would22

have been working, which means that there was either a new or23

inexperienced unit secretary on the job.  The possibility that24

this note was misplaced is certainly there.25
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Moving on to the allegation of the skin tear1

contained in this discipline.  Ms. Claudio’s testimony at the2

ALJ hearing was that she responded to all allegations and3

disciplines that were raised or levied against her.  She says4

that this allegation was never presented to her and, therefore,5

when you look at her response to the discipline, she has none. 6

That’s the reason why, because Inez Konjoh never brought this7

incident to her attention.8

That being said, when you look at the actual9

discipline, it was providing treatment to a patient without a10

doctor’s order.  The salient facts are that a CNA found the11

patient in the dining room with a scratch or a slight skin tear12

to her right elbow.13

Ms. Claudio was notified.  She noticed a little14

bleeding, and she did what any nurse would do when a patient is15

bleeding like that.  She covered the wound, she cleaned it, and16

then she called the doctor.17

Now there is testimony that the proper way to have18

treated this was to call the doctor first, let the bleeding19

continue, and only if the doctor could not be reached, then you20

should treat and cover the wound, and then get an order.21

Ms. Martin testified that the reality of the nursing22

home environment dictates that these nurses will instinctively23

be calling the doctor after the fact simply because doctors are24

extremely busy and difficult to get a hold of, and the nurse is25
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prioritizing the patient’s care and safety, and then will go1

and get an order.  Usually a verbal order from the doctor in2

which the doctor says, “Okay to treat.” 3

In Ms. Konjoh’s comments on the incident report, she4

indicated that treatment should be continued.  So, the record5

indicates that Ms. Claudio called the doctor after the6

treatment.  The doctor decided not to visit the patient because7

it indicated that the doctor did not visit the patient on the8

incident report.9

And that Ms. Konjoh noted when she reviewed the10

paperwork that the treatment is to continue.  Meaning that11

somewhere there was an order obtained, either verbally saying,12

“Good job, continue what you’re doing,” that allows the13

facility to treat what is a small skin tear, essentially14

cleaning it and covering, a bandage every day.15

Ms. Martin said that Ms. Claudio’s conduct was fine. 16

She would not have issued a discipline to Ms. Claudio.  Ms.17

Martin has a habit of calling a spade a spade.  There were18

times with Ms. Napolitano, with Ms. Claudio, and Ms. Jacques19

where she said, “Yeah, I have no problem with that discipline. 20

She did what she was alleged to have done.  I have no problem21

with it.”22

But when, in her experience of 25 or 30 years, she23

disagreed, she explained why.  She explained the mitigating24

circumstances.  She explained the reality of the workplace, and25
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she explained the difference between what a textbook dictates1

should be done in terms of treatment and administration of2

medication, and documentation, as well versus what is done in3

the workplace, and what is accepted practice, or what is become4

accepted regular practice in these workplaces.  She knows this5

because she’s worked there for the last 25 to 30 years.6

And, once again, I state Mr. Isele has never worked7

in one of these facilities, and Ms. Bell has not worked in one8

of these facilities for more than 25 years.9

We proceed to October 7th of 2010, and the10

termination of Sheena Claudio.  This was the date in which Ms.11

Claudio, at the end of her 7 to 3 shift, was called in to a in-12

service meeting with Inez Konjoh.  She was preparing to chart13

and document her treatments that she had performed during the14

course of her shift, the treatments which she had recorded on15

her own personal sheet of paper.  The in-service was called at16

the end of the shift.  When there was a crossover between the17

outgoing staff and the incoming staff so that Ms. Konjoh could18

communicate some message to everyone involved.19

Ms. Claudio, after the meeting, left to her second20

job, and realized on her way there that she had forgotten to21

fill out her TARs.  She returned to Somerset Valley after 1122

P.M., having worked two jobs that day, something that Ms.23

Martin found to be laudable, indicating that in her experience,24

employees never come back after having worked two shifts, and25
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it’s like dragging -- or pulling teeth to get somebody on the1

phone to come back down to fill out the paperwork that they2

missed.3

Ms. Southgate, Ms. Martin, they testified that blanks4

on MARs and TARs are commonplace.5

Mr. Isele indicated that they’re rare, but Ms. Martin6

indicated that it’s a bad habit in the industry, and all of the7

in-services that the employer presented seem to indicate that8

this was a problem at Somerset Valley, constant reminders of9

blanks on MARs and TARs.10

And what Ms. Claudio came back to do was to right a11

wrong, which was to actually put her initials in the box that12

she had done the treatments that she had done for every single13

patient on her watch.  When she got to the facility, and she14

went to the nurses’ station, she was confronted by the15

administrator, Doreen Illis, she was asked what she was doing,16

and she said that she was filling out the treatment17

administration record or the TAR.  Ms. Illis accused her of18

committing forgery, and she said to the night supervisor to19

take the book away from her, and she asked Ms. Claudio to20

leave; Ms. Claudio complied.21

As a result of this episode two things happened:22

One, there is no documentation of any of the23

treatments that were performed because Ms. Illis prevented Ms.24

Claudio from doing this.  Ms. Claudio had her notes with her,25
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the notes that she explained at the ALJ hearing, how she kept,1

where she kept, and what she did with them in order to have a2

full memory of the treatment she administered 16, 10, 12 hours3

earlier.4

The second thing that happened was that the employer5

discharged Ms. Claudio that day.  I stand corrected.  She was6

indefinitely suspended on October 9th, and was formally7

discharged on October 21st.8

Now Ms. Bell testified that --9

THE COURT:  Counsel, just so you know, in terms of10

our timing, we will be in recess -- the Court will be in recess11

from 1 to 2.  If you should wish to continue after 1, we’ll12

pick up at 2.  If you finish before that, then amicus may13

address the Court until 1, and then we’ll resume at 2.14

MR. SILVERSTEIN:  Thank you, Your Honor.15

I cannot proceed without noting Ms. Bell’s testimony16

regarding Ms. Claudio’s conduct, conduct that she asserts is17

insubordination, even though no discipline was issued to Ms.18

Claudio for insubordination.19

On December 1st, Ms. Bell testified on Pages 163,20

164, that, “Someone with the personality that volatile needs to21

be watched because Ms. Bell would identify her as a possible22

potential risk of abuse to the residents.” 23

Ms. Bell never sat in on the ALJ hearing testimony in24

which the ALJ credited Ms. Claudio’s testimony over Ms. Illis. 25
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Ms. Bell never read the ALJ hearing testimony of Ms. Claudio.1

She apparently has decided to simply credit the2

employer’s version of events over Ms. Claudio’s version, and to3

leap to an unfortunate irresponsible conclusion regarding Ms.4

Claudio’s conduct.5

Ms. Claudio had no disciplinary record prior to the6

election.  And all of a sudden, Ms. Bell is concluding that7

she’s a possible potential risk of abuse to the residents.8

No record evidence supports that, Your Honor.  It’s9

hyperbole, it’s responsible (sic) and, quite frankly, should be10

ignored, or should be factored into your calculus as to the11

temperament and the objectivity of respondent’s expert when it12

comes to the opinions they issued regarding these nurses.13

I move on to the third nurse, Jillian Jacques.  Ms.14

Jacques started working at Somerset Valley in 1999.  She had15

not received a single discipline on this job in the first ten16

years of her employment.17

In December, 2009, she received her final written18

warning for failure to do property pain assessment upon19

admission.  This was respondent’s Exhibit 10 in the ALJ20

hearing.21

We heard copious testimony in this proceeding with22

regards to the State survey that addressed this issue -- excuse23

me.  You heard Ms. Jacques’s version of what happened on the24

day in question where she served as the admitting nurse and25
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spoke with the patient’s niece a few hours prior to the end of1

her shift.  The patient’s niece indicated that the patient was2

not in pain now, but would be upon the commencement of3

radiation.4

What happened to this patient is outlined in the5

State’s surveys.  It’s horrible.  Nobody should suffer through6

that.  But the connection drawn by Mr. Isele blaming Ms.7

Jacques squarely for the pain endured by this patient is8

inaccurate, not supported by the record and is, again, an9

exercise in hyperbole.10

What happened was Ms. Jacques admitted this patient11

and what is unclear as to whether she wrote no pain or she12

observed no pain, but did not document that on the pain13

assessment form.  After admitting that patient on this evening,14

she was never the shift nurse for this patient against.15

Ms. Martin had some insightful remarks which I don’t16

think were adduced at the ALJ hearing or in any other facet of17

the testimony here in that the interdisciplinary care team,18

which --19

THE COURT:  Just a minute.  Her testimony here.20

MR. SILVERSTEIN:  Yes.  That the interdisciplinary21

care team, which puts together the comprehensive care plan does22

not put together this plan until a few days after the resident23

has been admitted to the facility.  After which all -- before24

this plan is put together, all of the members of the team have25
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an opportunity to visit this patient, to talk with this1

patient, and to make their own assessment as to the condition2

of this resident and the needs of this resident throughout the3

resident’s stay at Somerset Valley.  I’m guessing that this4

nugget of information is something that Ms. Martin contains,5

because of her experience working in these facilities on a6

daily basis in which these care plans are put together and her7

knowledge of the manner in which these plans are put together.8

Now the MDS assessment that was done for this patient9

had a diagnosis of moderate pain, and on the record in the10

State survey there was an indication that on November 16th, the11

patient was prescribed a Lidocaine ointment by her doctor.12

In addition to that prescription, she was prescribed13

Percocet on as needed basis, and there was a Lidocaine14

Duragesic patch which was to be administered every 72 hours to15

that patient.16

What’s unclear from the record is to whether that was17

the prescription upon admission, or whether that prescription18

changed over the course of time.19

What is clear is that no pain assessments were done20

on this patient even though she admitted to the surveyor, and21

the nurse admitted, and the unit manager admitted that this22

patient had complained of pain either ten out of ten or eight23

out of ten, and that the staff nurse told the surveyor that24

they did not give her pain medication until after she returned25
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from her radiation treatments.1

The record is replete with failures on the part of2

other nurses, including the unit manager, the staff nurse, and3

anybody who treated this patient after November 4th.  Ms.4

Jacques did make an error.  She admits she made an error.  And5

she was written up for this error.6

But the cause and effect that Mr. Isele drew with7

regards to her conduct and the pain that this patient suffered,8

once again, is an exercise in hyperbole and is irresponsible9

when the Court is trying to objectively determine Ms. Jacques’s10

work record here.11

After that time, the next discipline Ms. Jacques12

received was after the union election.  9/28, she received the13

discipline, a first written warning for failure to document14

status post fall, day two, and status post admission, day two. 15

She also received a failure to document on another patient’s16

status post admission.17

With regards to her conduct on 9/24, Ms. Jacques18

admits that she made an error.19

With regards to what was written on the discipline20

for 9/25, as I stated earlier, Ms. Jacques told Ms. Konjoh she21

did not work on 9/25.  They both reviewed the work records, 22

the schedules, and confirmed that Ms. Jacques did not work on23

9/25.24

And, once again, the conduct for which Ms. Jacques25
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was disciplined on 9/24 went unpunished for the nurse who1

committed the same infraction on 9/25.2

Ms. Martin said, “Yeah, I agree with that warning.  I3

have no problem with that warning.”  Demonstrating the4

objectivity that Ms. Martin has in looking at these disciplines5

based on her experience in working in these facilities and6

working as a nurse in a hospital in a long-term care setting7

for 25, 30 years.8

We proceed to the November 5th warning, which was9

issued to Ms. Jacques the same day as the November 5th union10

meeting.  This was for not fully completing incident reports. 11

And this was a discipline issued to Ms. Jacques by Jackie12

Southgate who indicated to Ms. Jacques, as reflected in the ALJ13

testimony, that she did not want to issue this discipline, but14

that Inez Konjoh insisted that she had to issue this15

discipline.16

So, it was Ms. Konjoh’s decision, even though Ms.17

Southgate’s signature appears on the warning.18

Ms. Martin testified that she couldn’t conceive of19

how Ms. Jacques would be written up for missing supervisor20

signatures, or missing CNA signatures when the report hadn’t21

even gotten to a supervisor yet.  And Ms. Jacques, in the22

record testimony at the ALJ hearing, had explained that the CNA23

had left by the time she was filling out these incident24

reports.  The CNA statement is part of the incident report, and25
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must be submitted along with other paperwork to the supervisor1

as it works its way up the chain of command to the director of2

nursing.3

Ms. Martin talked about how Ms. Jacques’s conduct was4

admirable in that even though the CNA had left by the time Ms.5

Jacques got around to getting her statement, she just didn’t6

leave it be such that the director of nursing would find out7

secondhand.  Ms. Jacques left a message for the director of8

nursing on her voice mail indicating that the CNA had left for9

the night, she was aware of her responsibilities, she was on10

it, and she would get the required statement the next day. 11

Indicating her awareness of the need to document these12

incidents properly, and her willingness to reach out to the13

director of nursing to communicate such knowledge.14

Ms. Martin finds that to be genuinely acceptable, and15

something that she finds to be a very healthy trait from this16

nurse.  She says the incident report discipline was not17

warranted, and she says that the LPN staff nurses really18

shouldn’t be completing these incident reports beyond their own19

section, they shouldn’t be tracking down CNAs, they shouldn’t20

be tracking down other witnesses when during the course of21

their duties, they’re administering medications, they’re22

administering treatments, and they’re doing all of the things23

that make a full shift almost impossible to complete all their24

duties.25
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Ms. Southgate talked about the conflicting interest1

here with regards to the employer’s desire for employees not to2

work overtime, but also the employer’s desire to get all3

documentation completed within a shift.4

Respondent offered into evidence an in-service that5

had occurred before this incident in which it was stated that6

the responsibility of the nurse was to complete incident7

reports by the end of the shift.  Except there’s one little8

flaw in that policy.  When the CNA has left for the evening,9

and it’s impossible for the nurse to actually complete the10

report, it falls to the nurse to communicate to supervision,11

which Ms. Jacques did, that the CNA had left for the day, she12

couldn’t finish the report, and it would be completed when she13

tracked down the signature.  A responsible act, and14

irresponsible discipline.15

That takes us, Your Honor, to the last discipline16

received by Ms. Jacques, which happened on February -- which17

was issued on February 10th, 2011, the failure to transcribe18

the word “enteric coated” before an aspirin onto a physician19

order sheet, as well as Ms. Jacques’s failure to transcribe20

this specific aspirin onto the MARs itself.21

The evening was February 7th, 2011.  Ms. Jacques was22

serving as the charge nurse.  She testified in both the ALJ23

hearing and there was testimony here with regards to the hectic24

nature of that evening.  I believe the testimony came from Ms.25
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Martin, who had reviewed the ALJ testimony.1

Ms. Jacques indicated that there were five2

admissions, that the fax machines were not working that3

evening, which were a lifeline for the charge nurse, she was4

receiving paperwork from all different sources, be it the5

pharmacy, or whatnot, and that patients were coming up to her,6

families were coming up to her, she was attempting to complete7

these admissions, and it was all around a hectic and chaotic8

day.  Ms. Martin testified to the fact that, once again, the9

fail-safe in place to protect against human error, the 24-hour10

chart check, which was mandated by Somerset’s plan of11

correction, and something that was company policy to review new12

admission, it simply failed here.  It failed.  You had a human13

being, Ms. Jacques, serving in an area with great14

responsibility, with tremendous elements surrounding her that15

were contributing to distraction and contributing to the16

chaotic scene at Somerset Valley that night.17

And the whole reason why you have that fail-safe in18

place is so that nurses supply a second set of eyes to catch19

the mistakes that are made.  Ms. Jacques admits she made the20

mistake.  She transcribed the wrong information.  But she was21

doing this in the course of a chaotic torrent of admissions,22

and phone calls, and fax machines being down, and the unit23

manager being unable to assist her, despite her request to do24

so.25
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And that left Ms. Jacques vulnerable to committing1

human error.2

The freehand transcription from physician order sheet3

to the MARs, from -- to the TARs, to all of the paperwork4

required of admissions, to all of the paperwork required in the5

patient’s charts, it’s inevitable that mistakes occur, and6

that’s the very reason why these fail-safes were put into7

place, in order for another human being to review the record.8

But those mitigating circumstances were rejected by9

respondent, and they decided to terminate an 11-year veteran of10

Somerset Valley for failing to -- for that one mistake that she11

made on the evening of February 7th.12

Ms. Martin disagreed, explained the mitigating13

circumstances here, reviewed Ms. Jacques’s entire work history,14

and came to the conclusion that we asked you to come to, that15

Ms. Jacques should not be precluded from reinstatement.16

I’d like to note one issue with regards to the State17

survey, which seems to be the underpinning of Ms. Bell’s expert18

report.  She indicated in her expert report that the 200919

survey nearly caused the demise of the business at Somerset20

Valley Nursing Rehabilitation Center.21

At the ALJ hearing, Jason Hutchins testified that22

there was a proposed fine to the facility for the deficiencies23

that they incurred in their 2009 survey.  That proposed fine24

was $5,400.25
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Mr. Hutchins testified that he was not aware that the1

facility was even billed for this fine or that it paid this2

fine.3

That’s the underpinning for all these changes that4

respondent asserts it made in terms of its clinical staffing5

and administration at Somerset Valley.  And it’s important to6

note that Ms. Bell, during her cross-examination here,7

indicated that the survey that she was referencing as nearly8

causing the demise of the facility was not substandard.  A9

clear contradiction between the foundation for her report and10

her testimony that that survey was not substandard.  And that11

can be -- that citation could be found -- I believe it is Page12

83 on January 25th in the hearing before Your Honor.13

Now respondent has offered a defense in that it has -14

- there were no LPNs working at Somerset Valley and, therefore15

-- currently and, therefore, these three nurses cannot be16

reinstated to that position.17

It is the petitioner’s position that there is no18

probative evidence on the record to support this defense.19

What we have is a two-page declaration from Elizabeth20

Hoffman, who is a Vice President of Clinical Operations at21

Somerset Valley.  In her declaration, she indicated that as of22

October, 2010, there was a nursing complement of 27 nurses at23

Somerset Valley, including both LPNs and RNs.  One year later,24

in October, 2011, in her declaration, she asserts there are25



87

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

only RNs working at Somerset Valley, and the full nursing1

complement was 16 nurses, a 41 percent decline -- a 41 percent2

decline in the staffing of full-time nurses and part-time3

nurses at this facility.  There is no evidence on the record4

from Ms. Hoffman, or anywhere else, that the census figures had5

changed appreciably over the course of this one year, which6

leads us to believe that 41 percent fewer bodies are doing the7

same work as the 27 nurses were doing on the same number of8

patients, the same type of work, and trying to provide the same9

type of care.10

To paraphrase Mr. Isele in his testimony here,11

understaffing leads to underservice.  The problem is that12

respondent is positing that there’s continuity of care issues13

which prevent the reinstatement of the per diems, and that14

patient care and staffing appropriately is the utmost of15

concern to respondent.16

Ms. Hoffman’s declaration does not establish that in17

any way, shape, or form.  18

Additionally in Ms. Hoffman’s declaration, she states19

that LPNs were removed from the facility over the course of20

2010 and 2011 through attribution and termination.21

The ALJ in this case found that these three nurses22

were not lawfully terminated, and petitioner asked -- and they23

certainly were not either attrited or attrited, whatever the24

formal word would be -- I believe Mr. Webster is rolling over25
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in his grave right now.  But there’s no evidence that these1

three nurses were lawfully terminated, and we submit that2

interim injunctive relief, the Court must take this back to the3

status quo ante, which was September, 2010, when the respondent4

employed a full complement of nurses at Somerset Valley.5

And one final point on this issue:  On January 24th,6

the Regional Director for Region 22 issued a complaint alleging7

a violation of Section 85 of the National Labor Relations Board8

for the elimination of the LPNs at Somerset Valley.9

The theory under 8(a)(5) is that the employer failed10

to notify and bargain with the union, the employees’ designated11

collective bargaining representative.12

Just yesterday, the Regional Director amended his13

complaint to add an additional allegation alleging that14

violation of Section 8(a)(3) of the National Labor Relations15

Act, which deals with -- which essentially says that this16

position was eliminated in retaliation for union activity.17

To sum up, Your Honor, I would like to refer you to a18

memo that Doreen Illis issued to Somerset employees on the eve19

of the election on August 30th, 2010.  In that memo, she20

indicated that we’re on the eve of the election, and that she21

wished that her team members at Somerset Valley would choose22

not to vote for the union, asserting that it was the union that23

was scaring and intimidating team members and employees at24

Somerset Valley.25
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I believe the record, as demonstrated here, and as1

demonstrated at the ALJ hearing, it’s quite clear that it was2

not the union that was scaring and intimidating these3

employees; it was the employer itself.4

And the message passed down in the Third Circuit5

through Pascarelli v. Vibra Screw, is that the message6

management action, meaning the egregious unfair labor7

practices, the message sent here was clear, “If one is8

associated with the union, one will be disciplined.”  Not only9

is that precisely the kind of message and action that the NLRA10

prohibits, it is the kind of message that cannot effectively be11

retracted even if the Board ultimately reinstates the12

discharged employees.  Employees will not risk the uncertainty13

and hardship attendant upon even temporary layoff if that is14

the price they must pay for union activity.  That is the15

message employees communicated to their fellow employees and to16

the union throughout the fall and the winter of 2010 and 201117

when these egregious unfair labor practices were being18

committed.  And it is petitioner that comes to this Court19

respectfully requesting injunctive relief on an interim basis20

to preserve the integrity of the collective bargaining process,21

to protect employees’ Section 7 right to support the union, to22

insure that the union’s ability to represent the employees will23

be preserved, and most importantly to provide a message to24

employees that they can support the union without fear of25
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employer retaliation as the National Labor Relations Act is1

written today.2

Thank you very much, Your Honor.3

THE COURT:  Thank you very much, Counsel.4

We will recess for lunch.  We’ll see you at 2.5

(Recess 12:54 P.M./Reconvene 2:04 P.M.)6

THE COURT:  Let’s continue.  Ms. Dichner, you wish to7

speak.8

MS. DICHNER:  Yes, Your Honor.9

THE COURT:  Go right ahead.10

MS. DICHNER:  Good afternoon.  I will try not to11

repeat much of what counsel for the general counsel petitioner12

has said today.  I’m afraid there is some overlap, but I will13

attempt not to do too much of that.14

The -- as counsel said, we’re here because of the15

public interest that the Board is trying to protect to16

facilitate peaceful labor management relations, and to protect17

the bargaining process that’s encompassed by the National Labor18

Relations Act.19

The need for an injunction is to restore the status20

quo pending a final determination by the Board in Washington,21

which can be many months, or more, from here.  The briefing22

just finished at the end of February.  There’s a very long23

record, it’s going to be some while before there will be a24

final decision.25
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The injunctive relief is necessary because of the1

chilling effect that the retaliation has caused, which will2

outlast any remedial effect of an order.  The support for the3

union has been decimated.  The leaders are gone.  The employees4

have been intimidated.  They have refrained from engaging in5

union activities described by counsel.6

This is a union that doesn’t fall into a narrow7

exception for injunctive relief when you have discharges.  It8

is not a -- the cases talk about the ability of a bargaining9

unit to easily reconstruct itself.  The cases where an10

injunction is not granted are those where you have a small11

group of workers who have been in a union for a long time, and12

you have a situation where a new employer comes in and doesn’t13

employee the employees of the predecessor employer or doesn’t14

recognize the union.  And the courts have held in that15

situation there was a unified group that had been unionized, it16

can reconstruct itself, it can await a final Board order.17

The reason I address this exception is because of the18

holding in the recent Third Circuit case in Chester versus19

Grane.  The court, in that case, confirmed that the goal of20

10(j) is to preserve the Board’s ultimate remedial power, and21

guides the courts to focus on whether the practices that were22

alleged to be the ULPs can be remedied by a final order of the23

Board or whether the likelihood of harm would prevent that. 24

And such, in the public interest, an injunction must issue.25
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Counsel for respondent submitted a letter to the1

Court in December after this decision came out, and articulated2

in that letter that the Court in Grane talked about the public3

interest being not only the interest of the NLRA and its4

remedial impact, but also the interest of the employer and5

employees.6

And I would submit to the Court that that decision7

needs to be read very, very carefully.  Without burdening the8

Court in oral argument with the details, I just want to make9

some references to the analysis in that decision.  Because in10

that decision where the court mentions the -- it mentions in11

two places “public interest beyond the interest in collective12

bargaining.”  It mentions it at Page -- in the slip opinion,13

it’s Page 24 and 23.14

It cites -- the court cites to a decision of the -- a15

prior decision of the Third Circuit in Suburban Lines, and16

that’s at 731 F.2d 1076.17

THE COURT:  You can skip the citation because we18

know --19

MS. DICHNER:  Yes.20

THE COURT:  -- where to find them.21

MS. DICHNER:  Thank you, Judge.22

In the discussion of that case, two points were made23

about reinstatement.  That was a case in a successor employer24

situation, let me start it addressing in my argument.  And the25
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first reason that the District Court had rejected the request1

for 10(j) was a reason quoted in counsel’s letter.  The court2

expressed worry that erroneously granting interim relief would3

irreparably injure those originally hired by the employer, and4

the employer itself.  I’m substituting the employer’s name.5

The court -- the Third Circuit went on to say, “If6

this first justification offered by the District Court for its7

refusal to grant interim reinstatement stood completely alone,8

we would be obligated to reverse under any standard of review.” 9

They did not accept that standard.10

The court then goes on to say, “Later in its11

opinion,” however -- I’m just reading from the Third Circuit --12

“the District Court offers a second justification for denying13

interim reinstatement.  This justification appears to take into14

account the potential harm to the collective bargaining process15

that might otherwise accompany delayed reinstatement of union-16

supporting employees.”  17

It then goes on to say, “But the District Court18

denied relief under a legitimate exception, which is the small19

and intimate exception where you have a situation that can20

reconstruct itself.”21

So, I just wanted to point this out to the Court, it22

certainly gets into the minutia detail under the NLRA.23

Mr. Silverstein detailed the union activity that24

employees had engaged in prior to the union election and the25
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decline in union activity after the disciplines took place so1

soon following the union election.2

There were -- employees refrained from activities.3

They didn’t even return a bargaining survey that the union sent4

out postage prepaid.5

There are ample statements in the record; Mr.6

Silverstein noted some.  There are many more where the7

employees expressed their fear.  There was a decline in8

attendance at union meetings.9

There are sign-in sheets that are in the record.  And10

I’m sure counsel for respondent will point out that there were11

sign-in sheets prior to the election where a few people12

attended, and some after the election where the same number may13

have attended.  And we’ll refer specifically to a meeting on14

August 26th, which was about a week before the union election,15

even a little bit less.16

Mr. Walsh testified before the Court here, and also17

at length in his deposition about these attendance sheets. 18

That they weren’t complete.  There were -- they would have two19

meetings:  one for the day shift, one for the afternoon shift,20

sometimes they had sign-in sheets for both, sometimes they21

didn’t.  They’re not complete.22

He testified that at this August 26th meeting, where23

I think there were six to eight employees right before the24

election, that there -- he recalled that there were at least 2025
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to 25 employees, and he said in his deposition that if there1

had, in fact, only been six or eight employees at that meeting,2

the union never would have proceeded with an election.3

So, I would refer the Court to his deposition4

testimony at Pages 29 to 31, and 143 to 146.5

I would also refer the Court to a decision of the6

District Court, New Jersey, Moore-Duncan versus South Jersey7

Sanitation Corp that issued in May of 2011.  I have a Westlaw8

cite, 2011 Westlaw 2038761.  And this is a case where the9

employer had argued that there was no chill.  That the union --10

after employees were discharged, the union did virtually11

nothing to organize employees, and that’s why there was a12

decline in employee activity.13

The court said, look, there are two possible14

explanations here:  Either the union deliberately decided to15

discontinue its campaign, or employees were too afraid to16

participate.17

And the court found, despite the fact that the union18

had really done nothing after the discharge of the employees to19

continue its campaign, the court found that employees were20

fearful of engaging in union activities because the leading21

supporters had been fired in retaliation for the union22

activities, and it sent a message to the employees that those23

activities would not be permitted.24

I would submit to this Court that that is precisely25
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what has happened here.  But more, the union did continue to1

try to keep up its campaign.  The organizer did try to talk to2

people, made phone calls, tried to have meetings, and continued3

its efforts to try to hold this group of employees together.4

In the case before the ALJ, the respondent argued5

that it took its actions to discipline and ultimately discharge6

the nurses -- the three nurses out of a desire to improve their7

clinical operations in response to a poor State survey that8

they received in December of ‘09, which this Court has heard a9

lot about in this hearing.10

The ALJ rejected that defense based on a very lengthy11

record in which respondent presented a tremendous amount of12

testimonial evidence, as did the Board, and respondent13

introduced into evidence over 100 documents to support its14

claims.15

The ALJ found that while employees committed errors16

here, they would not have been fired absent their union17

activity.18

He rejected the claims of the reaction to the survey19

as the reason the employer took action.20

He noted that in this case, not only was there21

circumstantial evidence at the timing of the discharges in22

connection with the union election, but there was direct23

evidence that the terminations were in retaliation for union24

activity.  The evidence of Jackie Southgate, for example, who25
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testified about the employer’s motive.1

And thirdly, the judge noted the significant evidence2

of disparate treatment where other LPNs were retained who3

committed errors as serious and more serious than the LPNs in4

this case.5

And what the employer is asking the Court to do here6

is disregard these serious and extensive ULPs that were found7

by the ALJ and hold these three nurses at issue here to a8

different standard that the employer has held other employees.9

The disparate treatment in this case had sent the10

message -- the precise message that the court had found was11

necessary to order injunctive relief to protect the integrity12

of the bargaining process, and to restore the status quo13

pending the final determination by the Board.14

When the ALJ issued his decision, and addressed the15

employer’s response, there are certain facts that I just want16

to bring out to the Court that can be found in the transcript17

of three or 4,000 pages.  The employer said they needed -- they18

placed a new administrator at Somerset Valley, and a new19

director of nursing at Somerset Valley in August of 2010.  The20

union petition was served on the employer the last week of July21

of 2010.22

The employer suddenly places Ms. Illis, a new23

administrator, in the position.  She’s offered the position on24

a Friday night.  She’s at work on the 2nd of August.25
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Her superior, Mr. Hutchins, did not even know she was1

hired -- she was being considered for hire.  He didn’t2

interview her, as was his custom.  This is transcript 1640 and3

3065 from the ALJ hearing, as well as 2672 to 73.4

Now what was suspicious here is that the 2009 survey5

was in December.  There were G levels, which you’ve heard about6

in this -- which the Court has heard about in this hearing. 7

Management waits eight months before they change the leadership8

at this facility when they know that the next survey could9

happen as early as September of 2010.  So, that defense and10

that theory that had been presented to the ALJ fell flat.  If11

they were so concerned, they would have replaced these top12

level people much sooner.13

The record in the ALJ proceeding will also show that14

the new management did not significantly improve the clinical15

area -- the clinical areas.  There were numerous deficiencies16

in the next survey.  Mr. Hutchins, who was the operations17

executive for Care One, testified there were lots of18

deficiencies in that subsequent survey.19

And Ms. Illis, the administrator, described it as20

terrible.21

Ms. Konjoh, the new DON, was removed after five22

months because of deficiencies in her performance relating to23

clinical matters.24

Ms. Illis testified at length in the unfair labor25
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practice case, and -- about her arrival at Somerset, and the1

judge made several credibility findings.  I’m just going to2

address the credibility findings relating to Ms. Illis, just to3

give the Court a sense.  Because they’re not reflected in4

detail in the judge’s decision, so I wanted to cite to certain5

transcript pages.6

Ms. Illis testified that her arrival at Somerset had7

nothing to do with the union campaign or the union petition. 8

She testified that she was not aware that employees had been9

talking about bringing a union in when she accepted her10

position in late July, that’s at transcript 2673 and 3071 in11

the ALJ proceeding.12

Her testimony was contradicted by respondent’s13

privilege log that revealed that she had received an e-mail on14

July 28th, before she arrived at Somerset, from respondent’s15

attorney regarding legal advice and analysis of the NLRB16

petition, and that is GC-141 in the ALJ case.17

Ms. Illis was further impeached when presented with18

prior testimony that she gave in the objections case -- to the19

election objections that the employer filed in which she20

admitted that she was aware that employees were trying to bring21

a union in at Somerset Valley prior to her arrival.  Transcript22

cite 3071-02.23

Finally, her denial of the union campaign and the24

employees’ activity around unionization was so incredible that25
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Mr. Hutchins testified he was certain that Illis knew about the1

union petition before she arrived at Somerset.  He testified,2

quote, “I know she was informed of the union petition before3

she got there.  It’s just, you know, there’s no way we would,4

you know, not tell someone that.”  That’s transcript 1660.5

The ALJ record is replete with evidence of the6

employer’s bias and hostility towards the unionization efforts7

of employees.  Immediately upon the arrival of Ms. Illis and8

Ms. Konjoh, the employer conducted an aggressive anti union9

campaign.  Employees were pulled from their assignment to tend10

around the clock mandatory meetings where they were presented11

with masses of anti union materials, including videos, one in12

particular that’s in the record is entitled “Unions on the13

Prowl,” disparaging the union.  That was the nature of the14

campaign, it was very aggressive.  There were daily meetings15

with a labor consultant where management sat with the16

consultant and went through the list of voters to discuss each17

individual’s sympathies with respect to the union.  And as Mr.18

Silverstein explained, Ms. Southgate testified about their19

knowledge of Ms. Claudio, Ms. Jacques, and Ms. Napolitano being20

leaders in that campaign.21

There is direct evidence in the record before the ALJ22

that after the election -- excuse me.  Let me just step back.23

Two days before the election, Ms. Illis sent a letter24

to the voters -- the workers stating she was committed to25
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addressing their employee issues -- and this goes to the1

solicitation of grievance that Mr. Silverstein stated was a2

ULP.  She was committed to addressing employee issues, quote,3

“but only if the voters in our election give us the opportunity4

to work together without a union,” end quote.5

After the election, Ms. Konjoh told Jackie Southgate,6

the unit manager, that respondent was looking closely at the7

work of the three LPNs to find a reason to write them up,8

that’s at transcript 117-1118 (sic) in the ULP proceeding.9

Southgate, who was a supervisor on the day shift,10

testified that she observed Ms. Konjoh reviewing the medication11

administration records for Ms. Napolitano and Ms. Claudio more12

closely than others, that’s transcript cite 914 to 915 in the13

ALJ proceeding.14

Southgate testified further that after the union15

election, Konjoh met with her and told her she was “expected to16

write employees up, that they would be looking closely at the17

people they thought were union organizers, and if they were18

given a reason to write them up, they would do so.”  Transcript19

cite from the ALJ proceeding 934-5, 1117-18.20

The ALJ described in his decision numerous instances21

of disparate treatment.  I’m not going to go through all of22

them, but I just want to highlight a couple for the Court.  The23

judge made reference to a Sandy Mootsami (phonetic) who24

received only a written warning for documenting -- for failing25
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to document a post fall on two occasions, failure to do vital1

sign, failure to do post admission documentation.2

Another nurse, Patty Beck (phonetic), falsely3

documented that treatment patches were removed when, in fact,4

they were not; she received a written notice.5

She failed to complete admission charting about two6

weeks later -- this is in September of 2010 -- and received a7

verbal notice.8

She received another verbal notice for failing to9

complete incident reports for two incidents, and failing to10

include nursing assistant statements, just a verbal notice for11

that.12

And she subsequently falsely documented that she had13

completed a patient dressing when, in fact, she had not.  And14

she received a final written warning.  These are exhibits R-94,15

R-90, GC-114, R-69 in the ALJ proceeding.16

Another nurse, Jeremiah Santos, in November of 2010,17

received two verbal notices:  One for administering a18

medication without a proper order, and another for incomplete19

admission assessment in many areas.  This is a low -- very low20

level discipline compared to what was meted out to Ms. Jacques. 21

These exhibits are general counsel 111 and respondent 91.22

Conta Salamatu (phonetic) received a verbal notice23

for failing to transcribe a physician’s telephone order to the24

POS and the MAR, that is respondent’s 89.25
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And I won’t repeat the very lengthy record of Doreen1

Dandy, except to note that in addition to what Mr. Silverstein2

noted, she, in November of 2010, falsely signed that she had3

given a medication on the MAR to a patient when she hadn’t, and4

that this had been picked up by the physician, and she just5

received a warning.  That was after several prior warnings.6

The Court here was presented with two experts by7

respondent, and the Board’s expert, Ms. Martin.  And the8

experts come from very different places.  Respondent’s experts9

talked about the perfect world, which we would all like to see;10

and Ms. Martin talked about the real world.11

In Exhibit P-15, we see that across the nursing home12

industry, nursing errors are common.  In New Jersey alone in13

2007 when this report was issued, 91 percent of nursing homes14

were cited for deficiencies.15

Unfortunately, they’re common in the nature of this16

industry, which we would all like to see vastly improved.  But17

it has to be done fairly.  Here we have nurses who were18

signaled out while an employer tolerated even more severe19

errors by other nurses.  And so you have the tension of the20

interest in having safe care versus the federally protected21

interest in protecting collective bargaining.22

Had there not been the disparate treatment that you23

have in this case, I do not believe the Board would be before24

you.  That is what -- it is the disparate treatment and the25
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employer’s retaliation against union supporters that is the1

reason that the Board is here today, and the reason that the2

ALJ found unfair labor practices, despite the errors that these3

nurses were charged with committing.4

As Mr. Silverstein said, Ms. Martin examined a lot of5

materials in preparation of her report and her testimony.  The6

respondent’s exhibits look at a much narrower range of7

documents before they issued their report and didn’t review the8

underlying ALJ hearing where the witnesses were cross-examined9

and a full record was developed.  We didn’t read the ULP10

testimony of Ms. Illis, of Mr. Hutchins, of Ms. Konjoh, and of11

the LPNs, or of Ms. Southgate, or of Ms. Ingram.  Ms. Ingram12

was the highest level nursing executive for Care One.13

Ms. Bell was asked if the testimony in the ALJ14

proceeding provided different information than she was15

presented with, would she want to know that.  And she replied,16

no, she had enough information, and that’s -- she testified to17

that on December 1st.18

There was a lot of discussion in this case about19

documentation.  Mr. Isele testified it must be contemporaneous.20

Ms. Martin said there’s no clear definition of what21

contemporaneous charting is.  She said there was no regulation22

defining contemporaneous charting, or any regulation that23

required that medications and treatment be documented just24

after they are administered.  She said it’s very common to25
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finish documentation at the end of the shift, working off of1

notes that nurses generally make as they are going along on2

their rounds.3

She testified on January 26th at Page 91 and 224 of4

the transcript before this Court of that practice, and that in5

her view, it was realistic and, therefore, acceptable.6

She was asked even if the MARs and the TARs are on7

the chart -- the cart -- the MARs and TARs cart, why the nurses8

wouldn’t just stop and put their initials in.  And she said,9

you know, “They’re always trying to save time, it’s done this10

way in many facilities where they just fill them out at the end11

of the shift,” that was her answer.  And it’s just a practical12

answer, and she testified to that on January 27th.13

She also said that in her experience, surveyors gave14

a grace period up until the end of the shift for people to15

complete their charting.  She was questioned at length about16

what people are taught in nursing school.  And she said, “There17

is what they’re taught in nursing school, and then there’s the18

reality of how it is done.”19

Ms. Bell and Mr. Isele prepared reports and gave20

testimony before this Court without knowing the practices at21

Somerset Valley, and practices that were endorsed by the22

highest level of nursing management.23

Ms. Ingram testified in the ALJ proceedings that24

nurses correct MARs and TARs at the end of their shift.  This25
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was read into the record on December 2nd at Pages 158 to 159.1

There were a number of in-services where nurses were2

counseled that the MARs and TARs should not be left blank.  But3

there was no mention of when the documentation must be entered. 4

There was no mention that you must enter the documentation5

right after you give it.  It was just that they shouldn’t be6

left blank, which is why Ms. Claudio returned at the end of her7

shift to make sure that her charts weren’t blank.8

The -- in P-23 and P-29, and D-31, there are9

references to the blanks on the MARs and TARs.  And I would10

submit that they’re worth looking at because they do not make11

any statement about the timing of filling them out.12

THE COURT:  You’re talking about --13

MS. DICHNER:  In this case.14

THE COURT:  -- hearing exhibits --15

MS. DICHNER:  Yes.16

THE COURT:  -- here.17

MS. DICHNER:  Yes.18

THE COURT:  Or there?19

MS. DICHNER:  Yes, Judge.20

THE COURT:  If you’ll please just identify when you21

cite to an exhibit, if it’s ALJ exhibit --22

MS. DICHNER:  Certainly.23

THE COURT:  -- or court exhibit.24

MS. DICHNER:  I will.25
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THE COURT:  You can use those terms.1

MS. DICHNER:  Thank you.2

THE COURT:  Thank you.3

MS. DICHNER:  The record in the ALJ case reflected4

that management frequently took records during shifts to review5

them, especially in September and October; Jackie Southgate6

testified to that.7

And Ms. Martin testified that the MARs and TARs are8

used by others during the course of the day for any number of9

reasons.10

Mr. Isele talked about the need for nurses -- the11

importance of making sure that there are no blanks by the end12

of the shift because nurses on the next shift review the MARs13

and TARs of the prior shift.  There’s no evidence anywhere in14

the record here or the record before the ALJ that that is, in15

fact, the practice.16

Ms. Martin said nurses don’t generally look back17

unless there’s an issue.  There’s no time.  There’s lots to do,18

they’re working to try to get through their shift.  It’s just19

not a practice unless there’s a reason for it, and that was on20

January 26th, transcript Page 130 before this Court.21

Shannon Napolitano testified in the proceeding before22

the ALJ that that just wasn’t the practice, corroborating what23

Ms. Martin testified here, and that was in the ALJ proceeding,24

Page 256.25
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Ms. Martin noted -- and I believe the Court will note1

it when reviewing the records -- that the MARs and TARs --2

there are lots of blanks on the MARs and TARs on all sorts of3

shifts, there are lots of those boxes that have no initials,4

and she talked about that on January 26th.5

The 24-hour chart review was an important procedure,6

Mr. Silverstein talked about that.  I would just like to point7

out that the 24-hour chart review was a must at the Care One8

facilities and at Somerset Valley.  There’s a exhibit -- a9

court exhibit P-23 and an ALJ Exhibit CP-5 that talk about that10

review being a must.11

And Ms. Ingram said it was important because you --12

when you have an admitting patient, you’re looking at the13

records from the hospital, and you’re also checking to make14

sure that the medications are being given on a regular basis.15

Moreover, there was a plan of correction that16

Somerset Valley had to complete as a result of a Department of17

Health investigation, it’s P-19 from the court hearing, it’s18

also ALJ CP-1.  And in that plan of correction, the employer19

was required to have the 11 to 7 shift review the records,20

conduct a 24-hour report.  It was an obligation in a plan of21

correction.  And Ms. Konjoh testified at the ALJ proceeding she22

didn’t even know about it.23

It’s a must in the record of this facility.  In fact,24

it was stated in nursing meetings that Ms. Konjoh -- that were25
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conducted when Ms. Konjoh was a director of nursing.  So, the1

systemic problems that Ms. Martin described in her testimony2

were rather significant here.3

Respondent’s experts rendered opinions about the4

character of these nurses, the three nurses at issue and their5

psychology that went way beyond their expertise.6

Mr. Isele said about Jillian Jacques that her7

attitude was one where, “I don’t -- I didn’t do anything wrong,8

and I don’t know what everybody is so upset about.”  He9

testified to that on December 2nd.10

The Court saw Ms. Jacques testify here.  The record11

reflects that she was a long-term nurse.  She was a dedicated12

nurse.  Her evaluation said she was a very good nurse.13

She was on the witness stand, and she may have been a14

little defensive having been cross-examined very aggressively.  15

She’s a layperson.  And to be -- she was a layperson who was16

accused of all sorts of conduct, including after the election17

she was falsely charged with engaging in conduct that was --18

that tainted the election, which was thrown out by both the19

hearing officer and the Board.  So, if she appeared at all20

defensive, she’s somebody who’s been through a lot simply for21

supporting a union.22

But there’s no evidence that she had an attitude of23

“she didn’t care, didn’t know why everybody was so upset.”  Mr.24

Isele said she was someone who just didn’t get it, found that25
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documentation was an annoyance, she couldn’t be responsible.1

She couldn’t complete a incident report one night. 2

She contacted the DON.  She told the DON, I wasn’t able to3

finish it, the nurse left.  She clearly was involved in all4

sorts of things because she hadn’t even completed her own5

nurse, although she had filled out reams of other documentation6

around -- about that incident.  So, to have called her a nurse7

who couldn’t care and does get it is certainly beyond Mr.8

Isele’s expertise, among other things.9

About Shannon Napolitano, he stated that she has a10

character flaw.  She doesn’t know -- and those were his words,11

“a character flaw.”  She doesn’t know the difference between12

writing the truth and writing information that she makes up. 13

She has a history of falsifying medical records, presumably14

referring to the January, 2010 incident about the pain15

assessments that Mr. Silverstein addressed.16

About Ms. Claudio, he states that it boggles his mind17

how she could ever find a treatment on the notes that she kept. 18

He had no knowledge of what the practice was for nurses to keep19

notes.20

And Ms. Bell concluded from the October 7 incident21

with Ms. Claudio returning to sign her TARs that she was22

volatile and had the potential for resident abuse.23

There is no evidence that a single one of these24

nurses had abused a resident, had intentionally neglected a25
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resident, had harmed a resident.  These were conclusions that1

were way beyond the scope of what was appropriate here.2

There was no basis for respondent’s experts to3

conclude with any reasonable certainty that these nurses pose a4

risk to residents, certainly none that’s greater than the5

potential risk that are faced by people in hospitals and6

nursing homes every day given the pressures that are faced by7

caregivers.8

It’s interesting that both Mr. Isele and Ms. Bell9

relied on early disciplines, the January 10th and the December10

9th for Ms. Jacques.  And that is because, I would submit, that11

the incidents for which they were discharged, even respondent12

would concede, were not adequate.13

I’m not going to go through all the incidents, Mr.14

Silverstein did that in detail.  I just want to pick up a15

couple of things.16

Ms. Martin testified with respect to the zinc.  She17

testified that if the medication is still left in the cart,18

which has the patient’s name on it, there is a tendency to19

assume the patient’s still getting it.  So, there was an error20

of not having that medication pulled out that contributed to21

the patient getting those extra days of zinc.22

The conduct of the DON around the zinc incident23

demonstrated that Somerset elevated getting rid of these nurses24

over resident care.  Jackie Southgate confided in Sheena25
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Claudio that Ms. Konjoh told her that she had instructed the1

resident to hold the pill, that’s the ALJ hearing, 963-64.2

Ms. Martin testified that it was highly inappropriate3

for Ms. Konjoh to go to a patient and indicate to a patient4

that a nurse was making a mistake, that that makes a patient5

feel unsafe.  6

At the ALJ hearing, it was clear that -- by Ms.7

Konjoh’s own admissions, that she did nothing to prevent this8

resident from taking the pill.  The resident identified Shannon9

Napolitano as the nurse who gave it to her.  She made no10

attempt -- Ms. Konjoh made no attempt to contact Ms. Napolitano11

prior to the next medication pass.  She didn’t call her that12

evening.  She didn’t approach her that morning.13

And she testified in the ALJ proceeding that she14

didn’t even know what the pink pill was, and that it could have15

been far more potent than the zinc.  And so she took this big16

risk of telling an elderly patient to hold a pill so she could17

prove her case to terminate Ms. Napolitano.  The testimony of18

Ms. Konjoh that I’ve just cited is ALJ transcript pages 256719

through 9.20

Mr. Isele made conclusions in his report based on a21

number of factual errors.  He testified that after talking to22

the -- after Ms. Konjoh talked to the patient, there was23

nothing to indicate that she knew the nurse was Shannon24

Napolitano, it’s simply not true.  Ms. Konjoh testified that25
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the patient said it was Ms. Napolitano at ALJ transcript 2146. 1

And the ALJ also noted it in his decision, which Mr. Isele said2

he read.3

With respect to the medications left at the bedside4

for Ms. Napolitano, Mr. Isele eventually conceded that he would5

disregard that portion of his report because he conceded on6

cross-examination that he saw no evidence that a pill was left7

by the bedside.  And he also testified that nursing home8

residents have an incredible variety of ways not to take their9

meds.10

Sheena Claudio, the baby aspirin incident, she gave11

the baby aspirin one day when it wasn’t supported to be given. 12

It’s an error the 24-hour chart check would have caught when13

Ms. Dandy did it the days before.14

Ms. Bell testified that Ms. Claudio gave the baby15

aspirin every day; simply not correct.  It was one day.16

Ms. Bell also testified that the 24-hour check is not17

done to see whether treatments and medications are18

administered.  That is contrary to both Somerset Valley policy19

and the plan of correction.20

On the September 27th incident in the new admission,21

the only thing I would add to what Mr. Silverstein said was22

that Ms. Martin testified that when you have admissions, you23

have all these separate pieces of paper, and that the chart24

would not yet have been made by the clerk at the time the25
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admission papers were being filled.  I think Mr. Silverstein1

noted there was a new unit clerk, that only exacerbates that2

difficulty.3

THE COURT:  You’re talking about the missing nurse’s4

note.5

MS. DICHNER:  Yes.  Yes, Judge.6

Both Ms. Martin and Ms. Bell testified that a late7

entry could be written if something was lost.8

On the skin tear incident involving Ms. Claudio, Ms.9

Bell erred by deducing that Ms. Claudio did not contact the10

doctor regarding the skin tear; she clearly did, it’s in the11

record.  D-20 from the court hearing that she contacted the12

doctor at 12:45.13

With respect to the post fall documentation on14

September 27th, Ms. Bell testified that Ms. Claudio failed to15

document the incident where the patient fell and had a head16

injury and put the resident at an extreme risk.  But she erred,17

she did not realize that Ms. Claudio was not the original nurse18

who was on duty when the patient actually fell.  What she was19

charged with was post fall following days after the fall.  And20

as Mr. Silverstein noted, she had done the neuro checks and21

filled out documentation concerning that.22

The October incident when Ms. Claudio returned to23

sign her TARs.  In the ALJ proceeding, there was detailed24

testimony by Ms. Claudio of what happened that day.  And when25



115

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

she entered the facility, she saw the supervisor, Janet1

Mathias.  And Janet Mathias said to her, “What are you doing2

here?”  She said, “I forgot to sign my TARs.”  And Janet3

Mathias said, “Okay,” that was the supervisor.4

Ms. Claudio then went to sign her TARs, and Ms. Illis5

arrived, and I won’t repeat the evidence that -- what took6

place after that.  But she had initially come in and Ms.7

Mathias, presumably, not thinking there was anything unusual8

about signing TARs late, didn’t say anything to her.9

And the record reflects in many places that the TARs10

and MARs were filled out late.11

Now Ms. Bell made some very strong remarks about Ms.12

Claudio’s ability to work as a nurse, and that she shouldn’t be13

able to do so, and she -- she used the words, I feel very14

strongly about this, that she had a volatile personality based15

exclusively on what happened on October 7th.  There are many16

factors that may have caused Ms. Claudio to be upset when she17

was prevented from signing her TARs.18

She had been subjected to a very intense anti union19

campaign in the weeks before her discharge.20

Three weeks earlier, she had been written up for21

attendance going back nine months.  The first time she had22

heard anything about there being an attendance problem.23

And further, she was written up for being absent the24

day or after a holiday, or something like that -- it’s in the25
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ALJ record -- when, in fact, the employment manual never said1

that you can be disciplined for being sick the day before or2

after a holiday.3

 She was then -- she was suspended just about a week4

later, right around the time that Shannon Napolitano was5

terminated.  And from Ms. Claudio’s perspective, especially6

given what Ms. Southgate told her, Shannon Napolitano had been7

framed.8

Further, she had, in the past, been able to --9

THE COURT:  Ms. Claudio had.10

MS. DICHNER:  Ms. Claudio, yes.11

Further, in the past, Ms. Claudio had been permitted12

to sign off on her TARs later.  So, here she is coming in to13

sign the TARs in this atmosphere, and she certainly is14

responding in a way where she feels they’re just doing this,15

and they’re going to fire her.16

So, if she was upset, I think anybody would be under17

those circumstances.  For Ms. Bell to conclude that she’s a18

volatile person, there’s no record evidence to support that. 19

There’s an insensitivity about the circumstances that Ms.20

Claudio faced.21

With respect to Ms. Jacques, on the incident report -22

- failure to complete the incident report in November, 2010,23

Ms. Martin noted that she had filled out many portions of the24

report on January 27th in her testimony.  And Ms. Bell rendered25
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an opinion about Ms. Jacques and the completion of that report1

without even knowing that she had called the DON and said she2

had not been able to complete it because the nurse’s aid had3

left.  And that testimony of Ms. Bell is on January 25th, Pages4

70 to 71.5

With respect to the last day of Ms. Jacques’s6

employment, the incidents around her discharge, February 7th,7

both Ms. Bell and Mr. Isele lacked knowledge of what documents8

are reviewed in a 24-hour chart check.  This was where there9

was the error with the enteric aspirin.10

Bell testified -- the general counsel -- the11

petitioner has said that that -- that error that Ms. Jacques12

committed by failing to write enteric and not entering the13

aspirin on the MAR would have been caught on the 24-hour chart14

check.  And that is what Ms. Jacques said to respondent, not as15

an excuse, but to point out that the systems had failed in many16

places, not just on her part, especially since she had been17

faced with an extremely hectic difficult shift where she’s18

charged -- served as charge nurse.19

Ms. Bell said that the error would only be caught if20

the hospital transfer sheet was in the record, and it’s not in21

the record.  She’s wrong; it was in the record.22

Mr. Isele made the same mistake.  He said it would23

never have been picked up because the 24-hour chart check does24

not look at material from the hospital.25



118

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Ms. Ingram, in the ALJ proceeding, testified that the1

mistakes that -- with respect to the enteric aspirin and no2

entry on the MAR would have been caught on the 24-hour chart3

check.  That the 24-hour chart check looks at the meds from the4

transferring hospital, the documentation that actually shows5

the meds, the physician’s order sheet, it would have been6

caught.  And that testimony is in the ALJ proceeding --7

THE COURT:  Just a second.  I think they called it8

something like the doctor’s order has to be transcribed to the9

physician’s order sheet, which is a nursing home facility10

document.  And then from that, it’s called a POS --11

MS. DICHNER:  Yes.12

THE COURT:  -- over to the MAR.13

MS. DICHNER:  To the MAR and --14

THE COURT:  The medication administration record.15

MS. DICHNER:  And what the 24-hour report folks have16

are the original document from the hospital, and then they have17

the POS, and then they have the MAR that they’re reviewing. 18

So, they would have known when they did the 24-hour chart check19

what the meds were from the transferring hospital, and that is20

in the ALJ proceeding that was read into the record before this21

Court on December 2nd, Pages 190 to 191.22

With respect to the December, ‘09 survey, the23

surveyor stated that the initial pain assessment was not24

complete, and the interdisciplinary team failed to develop a25
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care plan for the resident’s pain needs, and that is P-21 in1

the hearing here at Bates stamp 5306, first full paragraph.2

Ms. Bell erred on direct by testifying that the3

interdisciplinary team did not have the admitting diagnosis for4

pain.  She did not know that Ms. Jacques only admitted the5

patient, and had no further assignment with respect to that6

patient.7

The -- she did concede on cross-examination when8

shown the exhibit that the interdisciplinary team would have9

had the admitting documents that had a diagnosis of pain.10

THE COURT:  You mean the hospital --11

MS. DICHNER:  The hospital diagnosis of pain --12

THE COURT:  -- documents. 13

MS. DICHNER:  -- that is part of what’s on the14

admission documents.15

They would have the report -- the MDS report that16

also has extensive information about the patient that’s being17

admitted to the nursing home.  That the interdisciplinary team18

was responsible for updating the care plan.  That the19

supervisor was aware of the pain and the unsigned MARs for -- I20

think it was around 20 days.  And when asked why no pain21

assessments had been done on this resident, the DON said she22

didn’t know.  This is all in the Exhibit P-21.23

Mr. Isele erred by testifying that the24

interdisciplinary team had no indication on the initial nursing25
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assessment that pain was an issue, and they didn’t plan for1

pain. 2

Mr. Isele excused everybody but Ms. Jacques and3

placed the blame squarely and almost exclusively on Ms.4

Jacques’s initial failure to complete the admitting assessment5

for pain.6

Respondent’s counsel questioned the witnesses about7

an appraisal given to Ms. Jacques on March of ‘09 where there8

was a comment made that Ms. Jacques should be more careful in9

assessing a patient -- patients on admission, it was a general10

comment.  There was no indication it was relating to pain.  She11

was not -- there’s no discipline.  We have no idea from that12

whether it was at all -- it certainly wasn’t significant13

because she wasn’t disciplined.  It was just reinforcement that14

it’s important to pay closer attention to assessment.  And Ms.15

Martin testified to that impression on January 27th.16

Also with respect to that appraisal, there were17

questions about Ms. Jacques’s attendance.  Because there is a18

note that Ms. Jacques should do better in terms of getting to19

work.  I would just like to point out that on the section of20

that document which evaluates her attendance, the box was21

checked off to indicate she meets standards.22

On attendance generally, I just wanted to point out23

that Somerset Valley took a position that attendance was not a24

reason that these employees were terminated.  Attendance runs25
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on a separate track.1

I’d also like to point out that there was no repeat. 2

I mean Ms. Jacques’s attendance improved. 3

Ms. Napolitano didn’t have a chance to improve4

because she was fired a couple of days later.5

And Ms. Claudio did not have attendance problems6

after receiving the first warning.7

I would submit there may have not been attendance8

problems if people had been spoken to, obviously it had been9

condoned for nine months, nobody had even received a verbal10

warning other than a conversation that Ms. Jacques had had with11

her prior supervisor.12

On the readmission rates and the defense that was13

belatedly raised by respondent that they have eliminated LPNs,14

Ms. Bell testified about that and prepared a report.  She15

relied exclusively on a declaration of Ms. Hoffman who was16

present one day of a hearing, but was never called by17

respondent.18

Ms. Bell testified that 50 -- there was a 50 percent19

improvement on the readmission rate when Ms. Hoffman’s report20

says 39 percent.  So, she has an error there.  That was in her21

report, D-8 in this proceeding.22

There was no -- Ms. Bell could not identify any23

facility that had gone to an RN model.24

Mr. Isele identified one.  On cross-examination was25
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confronted with the fact that there were LPNs at the facility1

he identified, and then he altered his testimony to say he was2

just talking about a subacute section of that facility.3

But even if the employer, even if Somerset Valley had4

reasons, even if the reasons they proffered were true, they5

would still have violated the Section 5 of the National Labor6

Relations Act, Section 8(a)(5) because they could not eliminate7

a position in a certified bargaining unit unilaterally.  And8

amicus submitted a brief to the Court in November on this legal9

issue.10

And notably it looked like about half the RNs who had11

been employed in D-4, the exhibit in this hearing, were fired12

as of -- I think November, many more probably since.13

To conclude, what we have here is during the period14

in question, a facility under a leadership in transition, with15

a new administrator, a new DON who didn’t last very long,16

conflicting directives to employees.  While there were some17

educationals as both Jillian Jacques and Jackie Southgate18

testified in the ALJ hearing, they were often held quickly at19

the nursing station.20

There clearly was confusion about procedures and21

protocols here, about pain assessment, about the 24-hour22

charting, about how you block the MAR and the TAR, and when you23

do the MAR and TAR charting.  It’s what Ms. Martin described as24

systemic problems.25
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As I said at the opening, no one condones nursing1

errors.  But here, the treatment was disparate, and the2

employer is asking this Court to condone the discriminatory3

treatment of those three LPNs.4

This is a case that follows very closely the facts in5

Vibra Screw where a union had recently been certified,6

management had demonstrated anti union bias, management fired a7

few employees who were the leading supporters of the union. 8

They sent a very clear message, “If you associated with the9

union, you will be disciplined.”  It is the kind of message10

that cannot be effectively retracted even if the Board11

ultimately reinstates employees.  The Third Circuit has12

repeatedly said it in Vibra Screw, and thereafter.13

I would submit to the Court that an injunctive relief14

reinstating the three nurses, as well as the per diems, and Ms.15

Wells really didn’t want to take the Court’s time with it,16

would serve justice and the public interest of preserving17

collective bargaining and the statutory rights.18

THE COURT:  Thank you very much, Counsel.19

By my count, we’ve had -- not quite, but20

approximately four hours of summations so far.  It’s 3 o’clock21

in the afternoon.  What is the respondent’s intention with22

respect to presentation?23

MS. ALITO:  I do have a presentation to make, Your24

Honor.  I’m not certain I understand the Court’s question.25
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MR. BARBATSULY:  How long do you think you’ll be.1

MS. ALITO:  Oh, were you asking me how long I will2

be?3

THE COURT:  Yes.4

MS. ALITO:  Not as long as Board counsel.5

THE COURT:  Well, would you like to proceed this6

afternoon?7

MS. ALITO:  Let me -- let me -- may I consult very,8

very briefly with my client, Your Honor?9

THE COURT:  You may.  Certainly you may.  I don’t10

want either side to, in any way, lack the necessary time to11

make their presentation.  I’ve listened with very careful12

attention to what I’ve heard so far from your adversary; I’ll13

do likewise for you, and whatever time you need.14

MS. ALITO:  Thank you, Judge.15

THE COURT:  And they’ll have an opportunity to reply16

orally, as well, if they wish.17

We’ll take five.18

MS. ALITO:  Thank you, Judge.19

(Whereupon, at 3:09, the Court recessed and does not resume20

this matter.  The hearing was adjourned.)21

22

23

24

25
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TRENTON, NEW JERSEY   FRIDAY   MARCH 23, 2012  9:42 A.M.1

(Call to order of the Court)2

THE COURT:  Good morning. 3

MULTIPLE SPEAKERS:  Good morning, Your Honor.4

THE COURT:  How would you like to begin this morning? 5

Are you ready, Ms. Alito?6

MS. ALITO:  I am.7

THE COURT:  Okay.8

MS. ALITO:  This is a 10(j) case that never should9

have been filed.  We show the Court in prior briefing that the10

NLRB has recently changed its enforcement policy with respect11

to 10(j) applications.  In the past, the Board exercised its12

discretion to seek injunctive relief sparingly; now the Board13

has a new enforcement initiative.14

In two policy announcements in September and December15

of 2010, the acting general counsel of the National Labor16

Relations Board announced an enforcement initiative to seek17

10(j) relief in all cases in which an alleged unlawful18

discharge occurred in the context of a union organizing19

campaign.20

The memo -- and I’m referring to “Effective Remedies21

in Organizing Campaigns,” Memorandum GC-11-01 at Page 1,22

Memorandum GC-10-07.  “I announced” -- this is the board23

speaking, “I announced an initiative to seek 10(j) relief in24

all discriminatory discharges during organizing campaigns.”25
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The memo being referred to was called “Effective1

Section 10(j) Remedies for Unlawful Discharges In Organizing2

Campaigns,” dated September 30, 2010.  Both are attached as3

exhibits to Document Number 65 of the union’s brief in this4

case filed July 22, 2010.5

We submit that this case exposes the flaws in the6

Board’s new strategy of seeking 10(j) relief on a regular and7

ongoing basis.8

The Board has tried to fit a square peg into a round9

hole.  It claims it’s trying to protect the public interest in10

the integrity of the collective bargaining process without any11

competent proof that the collective bargaining process has been12

harmed in any way.13

We’ve heard hearsay testimony that some employees14

were afraid to come to union meetings.  But as will be15

discussed, there was no competent proof as to what caused the16

alleged fear or, more importantly, that anything unlawful on17

the part of Somerset caused employees to stop coming to18

meetings.19

As distinct from entirely unrelated issues expressed20

by employees, such as “not wanting to come to be late for other21

work,” that was Avian Jarbo (phonetic). “I don’t want to work22

there anymore,” Rita Onique (phonetic).  “They never contacted23

me to come to meetings,” Annie Stubbs and Gertrudis Rodriguez.24

There was no competent proof that any actual union25
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business, such as actual collective bargaining, was chilled in1

any way as distinct from the natural and expected drop-off in2

active participation --3

THE COURT:  Just a second.  I’m having a little4

trouble with the acoustics in the room.  Off the record.5

(Off the record 9:45:32 A.M./Reconvene 9:46:02 A.M.)6

MS. ALITO:  As distinct from the natural and expected7

drop-off in active participation in union activities after a8

successful election, but before the union was certified and has9

any role in the workplace.  All the while, very substantial10

objections to the fairness of the election were being raised11

and heard before a hearing officer, and then by the NLRB, and12

those objections are now pending in the Third Circuit.13

At the same time, the Board gives very short shrift14

to another very important public interest, and the interest15

about which the Court heard so much expert testimony: the16

public interest in safe and effective nursing home care, and17

the safety and health of patients under Somerset Valley’s care.18

When we look at the mistakes made by the LPNs, Sheena19

Claudio, Jillian Jacques, and Shannon Napolitano, and we look20

at the mistakes made by Valerie Wells, the staffing21

coordinator, and we look at the reasons that the facility22

wanted to move away from the excessive use of per diems, we23

look at all of the testimony in evidence that this Court has24

heard, and that is part of the record, the Court must conclude25
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that not only is the injunction not needed to protect the1

integrity of the collective bargaining process, the injunction2

that the board requests is also contrary to the public interest3

in patient safety, and safe and effective nursing home care.4

I’ll discuss briefly because, at this point, I think5

there is not too much disagreement about the standard of6

review.  The Board, the amicus and Somerset all agree there is7

a two-prong test developed under Third Circuit precedent:8

First, whether the petitioner has reasonable cause to9

believe that an unfair labor practice has occurred;10

And, second, whether the relief requested is just and11

proper.12

And that, of course, is set forth in Chester versus13

Grane Healthcare Co., decided by the Third Circuit on December14

7, 2011.15

In evaluating whether injunctive relief under Section16

10(j) is just and proper, one must start with the premise that17

10(j) relief is an extraordinary remedy.  In Kobell versus18

Suburban Lines, the Third Circuit stated, “An argument can be19

made that Section 10(j) was reserved for the extraordinary20

case, and that it was not intended to undermine the normal21

processes of labor law adjudication.” 22

Also in that case, quote, “The court must examine the23

unusual likelihood, compared to other cases before the Board,24

of ultimate remedial failure.”25
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In Eisenburg versus Lenape Products, Inc., 781 F. 2d1

999, Third Circuit 1986, “Section 10(j) was never intended to2

become the normal method for resolving labor disputes.”3

Mr. Silverstein argued on behalf of the Board that4

the overarching public interest is in the preservation of the5

integrity of the collective bargaining process, and preserving6

the Board’s ultimate remedial process.7

The Board made an important concession, though, when8

Mr. Silverstein also stated that the Court can consider other9

public interests, including the interest in safe nursing home10

care.11

In light of the Grane Healthcare case, the interest12

in collective bargaining should not be regarded as the13

overarching public interest.  As this Court is aware, the issue14

in Grane was whether the two-part test developed under prior15

Third Circuit precedent continues to govern 10(j) applications16

in light of the Supreme Court’s holding in Winter, which held17

that the traditional four-part test governs all applications18

for injunctive relief absent clear congressional direction to19

the contrary.20

When the court in Grane reaffirmed the two-part test21

in Section 10(j) cases, it made important clarifications to22

that test.  The two-part standard is not incompatible with the23

traditional four-part test set forth in Winter.  And, in fact,24

quote, “Incorporates various considerations that correspond to25
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each of the Winter factors.”1

The reasonable cause prong has, quote, “Substantial2

overlap with the likelihood of success inquiry.”3

The quote, “just and proper” prong, quote, “collapses4

the other three equitable factors into one comprehensive5

analysis.”6

The primary difference between the Third Circuit’s7

two-part test and the traditional four-part test for injunctive8

relief described in Winter is that the two-part test grants,9

quote, “a sufficient measure of deference to the Board to10

prevent the District Court from overstepping its bounds and11

deciding the merits of alleged unfair labor practice.”12

Thus, under the two-part test reaffirmed by Grane,13

quote, “The courts weigh the same kinds of harm that factor14

into the traditional equitable test.  These include not only15

the harms to the Board, but also the harms injunctive relief16

poses to the employer.” 17

And here in this situation of healthcare, the18

employer’s interest is the interest of the patients.  It is19

also the employer’s interest in complying with the requirements20

of State and Federal statutes and regulations governing the21

provision of healthcare.22

Equally important in Grane and in prior Third Circuit23

case law, dating back to Wellington Nursing Home, there’s no24

evidence that in any of those other cases the issue we have25
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here was squarely put to test.  The public interest in patient1

safety and safe nursing home care.  The Supreme Court has said2

that it will not uphold the remedy requested by the Board where3

to do so would be inconsistent with other competing Federal4

policies.5

In fact, the Supreme Court in Hoffman Plastic stated6

that, quote, “The Board has not been commissioned to effectuate7

the policies of the National Labor Relations Act so single-8

mindedly that it may wholly ignore other and equally important9

congressional objectives.”10

In NLRB versus Baptist Hospital, Inc., 442 U.S. 773,11

Page 783, Note 12, the court states that, “Hospitals, after12

all, are not factories or mines or assembly plants.  They are13

hospitals, where human ailments are treated, where patients and14

relatives alike often are under emotional strain and worry,15

where pleasing and comforting patients are principal facets of16

the day's activity, and where the patient and his family --17

irrespective of whether that patient and that family are labor18

or management oriented -– need a restful, uncluttered,19

relaxing, and helpful atmosphere, rather than one remindful of20

the tensions of the marketplace in addition to the tensions of21

the sick bed.”22

The Supreme Court has stressed that because of the23

unique nature of a healthcare facility, courts must consider24

patient well-being in enforcing the NLRA.  And we see that in25
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Beth Israel versus NLRB, quote, “Congress felt that the needs1

of patients in healthcare institutions required special2

consideration in the Act, and that among the witnesses before3

the Committee on Labor and Public Welfare, there was a4

recognized concern for the need to avoid disruption of patient5

care wherever possible.”6

The simple fact that the Court can and should7

consider other public interests, and not simply the collective8

bargaining process when deciding the issuance of the9

injunctions is just and proper; the Board has conceded this10

point.11

And having conceded that point, we submit, and will12

explain in the remainder of our argument, why the public13

interest and Somerset’s interest in complying with State and14

Federal regulation of healthcare require that the injunctive15

relief in this case be denied.16

First we’ll talk about the issue of union support. 17

The Board argues that the overarching public interest in18

Section 10(j) analysis is the protection of the integrity of19

the collective bargaining process.  And, of course, we don’t20

agree, especially in light of Grane.21

But even if that were all that mattered, the Board22

has not even come close to showing that the injunctive relief23

it seeks is just and proper.24

At argument, Mr. Silverstein referred to 1325
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violations of the NLRA.  At multiple points, he described these1

as egregious violations.  2

However, the focus in the 10(j) setting is not on the3

supposed egregiousness of the alleged violations.  As the court4

said in Kobell versus Suburban Lines, quote, “The focus we5

foresee, however, would not be on the egregiousness of the6

unfair labor practice.  The reasonable cause standard would7

settle the issue of wrongdoing.  But rather on the unusual8

likelihood (compared to other cases before the Board) of9

ultimate remedial failure.”10

This is not a case where there is an unusual11

likelihood of ultimate remedial failure.12

Mr. Silverstein talked about three pre-election13

alleged unfair labor practice charges:14

First, coercive interrogation of employees;15

Second, solicitation of benefits;16

And, third, remedying grievances.17

There’s no proof that any of these pre-election18

issues had any adverse impact on support for the union.  Quite19

to the contrary, the Board describes a vibrant union campaign20

in August of 2010.21

Importantly, the union won the election, 38/28 vote. 22

So, whatever coercive impact these alleged unfair labor23

practices had did not prevent the union from winning the24

election. 25
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So, there is no proof that that piece of the1

injunction the Board is seeking to prevent Somerset Valley from2

engaging in so-called coercive interrogation, solicitation of3

benefits, or remedying of grievances is necessary to protect4

the integrity of the collective bargaining relationship.5

We need to keep in mind also that the individuals who6

are alleged to be responsible for those violations: Doreen7

Illis, Inez Konjoh, and Jason Hutchins are all no longer8

affiliated with Somerset Valley.9

Inez was -- Ms. Konjoh was let go for performance10

reasons;11

Ms. Illis is no longer the administrator of Somerset12

Valley;13

Jason Hutchins is no longer with the company.14

THE COURT:  Where is Ms. Illis?  I don’t know that15

that’s in the record; it may be.16

MS. ALITO:  I don’t know that we have it in the17

record where she is currently assigned.18

THE COURT:  Just only because you raise it.19

(Attorneys engaged in off-the-record colloquy)20

MS. ALITO:  Mr. Kokorus, in the administrative21

proceeding, testified that she’s no longer at Somerset, she’s22

now at another facility.  Your Honor, I’m not certain which23

facility that is.24

THE COURT:  That’s fine.  Thank you for that.25
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MS. ALITO:  The fourth of the 13 alleged unfair labor1

practices cited by the Board was the decision to accelerate the2

resignation of Linette Tyler (phonetic) by two weeks.  It’s3

undisputed that Ms. Tyler had submitted a letter of4

resignation.5

Ms. Illis said to Ms. Tyler, “You don’t have to work6

the full two weeks.”7

The Board isn’t seeking an order reinstating her. 8

And by her own admission, she was eventually paid for the two9

weeks.  That’s in the hearing transcript at 1040 to 41.10

And one of the interesting things about Ms. Tyler is11

that while the Board contends that she was a union supporter,12

she testified at her deposition that she was an undecided13

voter.14

She was asked at her deposition about a conversation15

she had with Doreen Illis in early August of 2010.  This is at16

her deposition at Pages 138 to 139:17

“Q Okay” -- this is a question, “And you -- did she --18

she asked you how do you feel about the union, and that19

was Local 1199, right?20

“A Yes.21

“Q And you responded, ‘I’m sitting on the fence.’22

“A Uh-huh.23

“Q Was that a truthful response?24

“A Yes, it was.25
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“Q You were actually sitting on the fence?1

“A Yes, I was.2

“Q And so essentially you were like an undecided voter.3

“A Yes.4

“Q At that time -- and she was --5

“A Absolutely.6

“Q -- trying to campaign to win your vote?7

“A Yes.”8

Then after a meeting with Ms. Illis, some of her9

coworkers spotted Ms. Tyler, including Sheena Claudio and10

Shannon Napolitano.  This is Ms. Tyler’s dep, continuing at11

Pages 163, Line 7, to 164, Line 9:12

“A In my opinion, Doreen targeted me.  She made it very13

difficult for me to work amongst my coworkers because, as14

I said to you, where it was stated in Line 6 of Paragraph15

12 of my affidavit, Pearl, Sheena, Shannon, asked me what16

our conversation was at that point.  My fellow coworkers17

weren’t sure which way I was going.18

“Q Okay.  So --19

“A Although I had signed up --20

“Q So --21

“A -- for the union.22

“Q Were your fellow coworkers trying to convince you to23

make sure that you were voting yes?24

“A You could say yes.25
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“Q Okay.  So --1

“A That they wanted to know if I was still on the same2

page with them.3

“Q Okay.  So, they wanted to make sure that you were4

voting yes?5

“A And I was giving them the same answer that I was6

giving her.7

“Q And that’s because you were actually undecided,8

right?9

“A Yes, I was.”10

What the Board forgets in its argument is that just11

as employees have statutory rights to organize, employers also12

have rights to communicate their views about unionization, and13

to try to persuade undecided voters, such as Ms. Tyler, to vote14

no.15

29 U.S.C. Section 158(c), entitled, “Expression of16

views without threat of reprisal or force or promise of17

benefit.”  And the Statute provides, “The expressing of any18

views, argument, or opinion, or the dissemination thereof,19

whether in written, printed, graphic, or visual form, shall not20

constitute or be evidence of an unfair labor practice under any21

of the provisions of this subchapter, if such expression22

contains no threat of reprisal or force or promise of benefit.”23

And in a vibrant campaign, as Mr. Silverstein24

described it, both sides were actively trying to get their25
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message out.  It seems the Board had no problem with Shannon1

Napolitano and Sheena Claudio leaning on an undecided voter2

such as Ms. Tyler to convince her to vote yes for the union. 3

But when it came to Doreen Illis campaigning on the “no” side,4

the Board views that as unlawful and warranting of injunctive5

relief; it does not.6

Whatever alleged unlawful conduct happened before the7

election is simply irrelevant to the Section 10(j) analysis. 8

There is no reason for the Court to enter any kind of relief on9

that basis.10

After the election, the Board has an issue with a11

memo that Ms. Illis posted at the facility.  And that was12

general counsel Exhibit 45 in the ALJ proceedings, a memorandum13

dated September 24, 2010.14

Mr. Silverstein, in his argument, described this as15

further evidence of an attempt to chill unionization.  But what16

does that memo actually say?  Quote, “The regional director for17

the National Labor Relations Board has reviewed the objections18

to conduct affecting the results of the election filed by19

Somerset Valley Rehabilitation and Nursing Center and decided20

that these objections raise substantial and material issues21

which can best be resolved on the basis of record testimony at22

a hearing”  -- and that was a quote from the NLRB -- “and set a23

hearing to be held at the NLRB’s offices in Newark, New Jersey. 24

A copy of the NLRB’s report on objections and notice of hearing25
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is posted for your review.”1

So, the Regional Director issues an order stating2

that Somerset raised substantial and material objections to an3

election that warranted a hearing.  Ms. Illis quotes that4

order, and now, according to Mr. Silverstein, that is somehow5

evidence of an attempt to stifle support.6

The memorandum he complains of continues.  “Somerset7

Valley Rehabilitation and Nursing Center is confident that8

after the NLRB hears all of our evidence in support of our9

objections at the hearing, that it will agree with us that the10

election held on September 2 was unfair, and that election11

results should be set side, and a new election conducted.  We12

believe that our employees were not provided a fair opportunity13

to make up their minds free from intimidation and coercion, nor14

were they provided the opportunity to vote a secret ballot as15

guaranteed by the NLRB and Federal law.16

“We further believe that the only way to remedy the17

problems that occurred in that election is for the NLRB to18

conduct another election that protects our employees’ rights to19

a secret ballot vote, and provides an environment in which20

voters can make up their own minds on this important issue,21

free from intimidation and coercion.22

“The management team at Somerset Valley23

Rehabilitation and Nursing Center appreciates everyone’s24

patience, understanding and cooperation as we move forward with25
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this matter.  When we learn additional information about the1

NLRB’s hearing process, we will let you know.”2

Nothing in this memorandum suggests an attempt at3

coercion or an attempt to chill unionization.  It’s just the4

opposite.  It set out Somerset’s position that the election was5

not free of coercion and intimidation by the union. 6

That is an issue that Somerset has an absolute right7

under Section 158 to comment upon.8

And incidentally, the issue of the fairness of the9

election is an issue that is currently before the Third10

Circuit.11

There was a hearing before a Board-appointed hearing12

examiner.  The hearing examiner issued an opinion in January,13

2011 recommending that the objections be overruled.  Somerset14

filed objections with the Board.  On August 26th, 2011, the15

Board issued a decision and certification of representative. 16

The decision was two/one over the dissent of Board Member17

Hayes.  Member Hayes would have sustained Somerset’s objection18

based on misrepresentations made by the union in the course of19

the union campaign.20

Member Hayes agreed with Somerset that the union’s21

misrepresentations in its campaign fliers about the voting22

preferences of members were pervasive enough and deceptive23

enough to have warranted setting the election aside.24

So, the objections that were made by Somerset clearly25
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were not frivolous.  They were hotly contested.1

And what happened next in order to obtain judicial2

review of that decision, the split decision of the NLRB,3

Somerset had to engage in what is known as a technical refusal4

to bargain so that it contests the validity of the5

certification in the Third Circuit.6

The Board issued an order on December 30, 2011,7

finding that Somerset committed an unfair labor practice when8

it refused to bargain, and ordered it to bargain.  And that was9

the method by which Somerset is able to secure judicial review10

in the Third Circuit. 11

The Third Circuit will determine whether the election12

was properly certified or whether dissenting Member Hayes was13

correct.14

If the Third Circuit --15

THE COURT:  Just a second.  There’s no automatic16

right of review?17

MS. ALITO:  There is not, Judge.18

THE COURT:  Oh.19

MS. ALITO:  If it says that the election was not20

properly certified, then Somerset Valley will be entitled to a21

new election.22

The remaining 9 of the 13 alleged unlawful actions23

discussed by Mr. Silverstein all took place after the election. 24

Some stopped using five per diems:  Aegir, Joseph, Onique,25
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Rodriguez, and Stubbs (phonetic).  Somerset discharged1

Napolitano, Wells, Claudio, and Jacques.2

The Board refers to this as swift and severe3

retaliation.4

What the Board wants the Court to conclude is that5

there was a message conveyed, “If you associate with the union,6

you will be terminated.”7

But there are several problems with this argument:8

First, with regard to the per diems.  The five per9

diems mentioned in this lawsuit were not the only ones dropped10

from the per diem rolls.11

Respondent’s Exhibit 117 in the ALJ proceeding, as of12

January 14, 2011, 19 per diem employees had not worked in the13

previous 60 days, and were dropped from the rolls.  Included in14

the five hand-picked individuals at issue in this lawsuit --15

I’m sorry.  That -- those 19 per diem employees included the16

five who are referenced in here, but it also included 14 other17

per diems who were not included.18

In February to March of 2011, Ms. Illis dropped six19

to eight more per diems who had not had any active hours. 20

That’s Ms. Illis’s testimony in the ALJ proceeding at 2892.21

In April, 2011, one or two more individuals were22

dropped who had not worked any active hours.  Illis, ALJ23

proceeding 2893.24

In addition, and very significantly, management25
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offered two of the five per diems more permanent positions, and1

discussed availability with others.2

First, it’s not disputed that Ms. Rodriguez was3

offered a full-time position.  She initially accepted the full-4

time position, but then turned it down about a week later5

because of childcare responsibilities.6

Second, it’s not disputed that Ms. Konjoh offered7

Annie Stubbs a part-time position in September, 2010, after the8

election.  Ms. Stubbs declined the offer because she was only9

available to work the morning shift until 2 P.M., and not the10

entire shift, which ended at 3 P.M. because she had another job11

in the evening.  Hearing transcript 2307, 2910-11.12

Third, the Board argues these were not valid offers13

because somehow we knew that they would not be able to take14

them.  But that misses the point.15

If a per diem can’t work a full shift, management has16

to find someone to replace that individual midshift.  Ms. Aegir17

testified in the ALJ proceeding at 1160 she could only work18

five hours of the 3 to 11 shift, and then the supervisor was in19

charge of finding someone to work the additional three hours.20

The other per diems at issue had availability issues. 21

Ms. Aegir could not work the entire second shift schedule,22

which ended at 11 P.M. because she could not work past 8 P.M.23

on Sundays due to childcare issues.24

She was also not available to work the same shift on25
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both weekend days on any weekend.  This is in the ALJ1

transcript at 2309 to 10, and 3126 to 27.2

Ms. Joseph at a job at another company, and she could3

not work the hours of a regular shift at Somerset Valley.  ALJ4

transcript at 806-07.5

Instead of starting the shift when it began at 36

P.M., Joseph testified that she couldn’t start working until 47

P.M., and she never told anyone that she could do otherwise.8

Ms. Joseph was taken off the schedule at her9

initiative one night a week after the election when her car10

broke down.11

Ms. Joseph’s testimony was that she later called and12

spoke to Illis about being put on the schedule, and Illis told13

Joseph to call Konjoh back on Monday, but Joseph never did so. 14

ALJ transcript 777 to 78, 804 to 805.15

With regard to Rita Onique.  Ms. Onique only started16

working at Somerset Valley in July, 2010.  She was converted17

from part-time benefits eligible to per diem on September 918

because she was working an erratic schedule and was not working19

enough hours to qualify as a part-time benefits eligible20

employee.21

So, the message in the case of the per diems was not22

“If you associate with the union, you will be terminated.”  If23

was, “If you can’t work the hours that we need you to work to24

best serve our residents, we won’t be able to use you.”  That25
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message applied to union and non-union per diems alike.1

The fact is that between 26 and 29 per diems have2

been taken off the rolls for no active hours.  Not just the3

five per diem employees cited by the Board in this proceeding.4

THE COURT:  You say “no active hours.”  But some of5

these were active hours --6

MS. ALITO:  That’s --7

THE COURT:  -- on an abbreviated or on usual basis.8

MS. ALITO:  That’s correct, Your Honor.  A number of9

per diems were taken off the rolls for different reasons.10

THE COURT:  Okay.11

MS. ALITO:  We had a number of the individuals12

involved here offered part-time employment status, and they13

declined that employment on the basis of their own schedules.14

Second and significantly, Ms. Wells, Ms. Napolitano,15

Ms. Claudio, Ms. Jacques all actually did the things they are16

accused of doing.17

Ms. Wells admitted to the scheduling errors that18

resulted in her termination on September 21.  She admitted that19

these were not good mistakes to make.20

Ms. Napolitano admitted to administering zinc to a21

patient in error, documenting the oxygen saturation level at22

zero, and at least seeing that the patient had not taken the23

pink pill, all on September 17th, 2010.24

Ms. Claudio admitted to not signing a whole day’s25
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worth of treatment books on October 7, 2010.1

Ms. Jacques admitted to incorrectly transcribing a2

physician’s order regular aspirin instead of enteric coated3

aspirin, and then failing to record anything at all about the4

order on the MAR.5

These four employees were not the only LPNs who were6

discharged.  Grace Lopez was another nurse who was discharged7

on September 9, 2010.8

In fact, Ms. Lopez was the first discharged among the9

whole group.  Ms. Lopez was discharged when it was discovered10

that she tried to get a coworker to lie for her to support her11

claim.12

There was a recording of a message that Ms. Lopez13

left for another coworker asking her to lie to cover up her14

misconduct.15

The Board declined to issue a complaint regarding Ms.16

Lopez.17

And the document regarding the Board’s decision on18

Ms. Lopez was previously filed with this Court on ECF 31-1,19

it’s an attachment to a letter to the Court dated May 11, 2011.20

The Region asked the union to withdraw --21

THE COURT:  You used a referenced ECF exhibit?22

MS. ALITO:  Right.  The electronic filing document.23

THE COURT:  We call that “docket entry.” 24

MS. ALITO:  Okay, 25
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THE COURT:  But --1

MS. ALITO:  Docket entry.2

THE COURT:  Just so we understand each other, that’s3

fine.4

MS. ALITO:  Yes, docket entry.   I’m sorry, Judge. 5

Docket entry 31-1, attachment to a letter to the Court dated6

May 11.7

And we see in that that the Region asks the union to8

withdraw the allegations that it made with regard to Grace9

Lopez because, quote, “The investigation revealed that the10

employer’s decision to terminate Lopez was due to her attempts11

to get a coworker to give the employer false testimony, and12

also providing the employer with a false statement.  The13

employer provided auto” (sic) “recordings of Lopez’s voice mail14

messages to the coworker, asking her to lie on her behalf.”15

So, the clear message to the nurses who were16

discharged was not, “If you associate with the union, you’re17

going to get fired.”  It was, “If you do something wrong, if18

you make serious mistakes impacting patient care, if you make19

care mistakes, if you engage in other misconduct, you may be20

disciplined or fired.”21

There was no competent proof at the hearing that the22

message communicated was anything other than this.23

Mr. Walsh has testified here to a drop-off in24

attendance at union meetings after the election.  But it’s a25
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matter of basic common sense.  It should be expected that there1

would be a drop-off in active participation in meetings after a2

successful election, but before any collective bargaining takes3

place.4

Mr. Walsh also put in hearsay testimony from certain5

individuals about their alleged fears staying part of the6

union.7

THE COURT:  I admitted that under an exception to the8

hearsay rule.9

MS. ALITO:  Yes.10

THE COURT:  That’s all right.11

MS. ALITO:  And I was going to discuss that, Judge. 12

That evidence was admitted under Lightner versus Dauman Pallet,13

Inc.,823 F. Supp. 249, 253, District of New Jersey, affirmed14

993 F. 2d 877.15

In that case, the Court held that the hearsay was16

admissible under the state of mind exception only to establish17

that these individuals were fearful, but not to what caused the18

fear, and that is very important.  Because without competent19

evidence, the Court can’t draw any conclusion that unlawful20

conduct by Somerset was the cause of the alleged fear, or the21

failure to come to union meetings that Mr. Walsh testified22

about.23

We also heard from Mr. Walsh about Steven Usharenko. 24

And Mr. Silverstein argued that he was one of the people who25
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was allegedly fearful of supporting the union.1

According to Mr. Walsh, Mr. Usharenko was afraid to2

come to a union meeting in February, 2011, and that he did not3

want to get fired for coming to union meetings because he4

didn’t want to lose healthcare for his sick wife.5

Mr. Usharenko filed a charge alleging that Somerset6

constructively discharged him in retaliation for supporting7

Local 1199.8

On November 25th, 2011, the Regional Director of9

Region 22, the same Region that’s pursuing this 10(j),10

dismissed Mr. Usharenko’s charge and specifically found that,11

quote, “The evidence is insufficient to establish that the12

employer intended to cause you to resign because of your13

support for the union, or that the employer’s conduct created14

such onerous terms and conditions of employment that would15

justify your resignation.”16

And we have Avian Jarbo.  Mr. Walsh also testified17

about her being another person who was afraid to support the18

union.  But Ms. Jarbo was actually deposed in this case, and19

she had another reason for being concerned about not wanting to20

come to union meetings.  At her deposition, Page 69, Line 14 to21

70, Line 15, question:22

“Q You mentioned that you were concerned about going to23

union meetings because they might make you late to work,24

is that what you testified to?25
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“A When I went to some of the union meetings, I make1

sure that I try to get back on time because if you were2

late for work, they were going to pick out -- like single3

you out, you’re late for work, and write you up.4

“Q You made sure you were not late for work, right?5

“A Yes.6

“Q You didn’t give them any reason to write you up,7

right?8

“A Right.9

“Q As far as you know, you’ve never been written up when10

you were, in fact, late for work.11

“A No.12

“Q And the people that were late that were written up13

for being late, as far as you know, they were late for14

work, right?15

“A I guess.16

“Q Okay.  And so your primary concern about these17

meetings was you just didn’t want the meeting to make you18

late for work because you didn’t get -- want to get19

written up, right?20

“A Right.”21

So, in Ms. Jarbo’s case, the message received was22

not, “I don’t want to support the union because I will get23

fired.”  It was, “I don’t want to attend meetings that are24

going to make me late for work.”25
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Ms. Jarbo also understood why it was important not to1

be late for work.  Page 61, Line 12 to Page 62, Line 17,2

question:3

“Q When you start -- when your shift ends, is the prior4

shift supposed to start a little bit before your shift5

ends so you can talk to the person who’s next?6

“A If a coworker come in early, I discuss like, you7

know, what’s, you know, what was -- what had to get done,8

what get done, and what didn’t get done.  That’s how I9

give my report.10

“Q So, you have to give a report to the next person11

who’s on your shift?12

“A I normally does, but I don’t know what coworkers do,13

but I normally give, all right.14

“Q You give a report because that helps the next15

coworker do their job to care for the patient?16

“A Yes.17

“Q Right.  And you want to make sure that patient gets18

good care, right?19

“A Yes.20

“Q And so if the person who’s coming after you comes21

late, you can’t give that report to that person, right?22

“A Right.23

“Q And if the person who comes in after you is late, and24

you have to leave before that person gets there, there’s25
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going to be a gap in coverage, right?1

“A Yes.2

“Q And that’s not good for the patient, right?3

“A No.”4

In addition, Ms. Jarbo and others testified in their5

depositions that the union just didn’t keep in touch with the6

employees after the election.  Ms. Jarbo, again, Page 57, Line7

22 to 59, Line 10.8

“Q Since the union election, you’ve given testimony that9

you think there were at least two meetings, right?10

“A Right.11

“Q And did the union -- well, let me ask you.  How did12

you come to go to those meetings, did someone ask you to13

attend?14

“A I did hear -- Brian told me they were going to be15

having a meeting.16

“Q Brian Walsh.  So, did he call you on the phone and17

say, ‘we’re having a meeting, do you want to come?’18

“A Right.19

“Q And how many -- you said that you went to two20

meetings, that one of them was at the office, the other21

was at the Bridgewater Inn?22

“A Yes.23

“Q Okay.  And Brian called you for those two meetings,24

right?25
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“A Yes.1

“Q Has he called you for any other meetings, other than2

those two meetings?3

“A No.4

“Q Okay.  So, there was no meeting that he called you to5

attend since the election that you said, ‘no, I’m not6

coming,’ right?7

“A No.8

“Q So, the last meeting that you attended with Brian9

was, you said, sometime after the election.10

“A Yes, it was after the election.11

“Q Do you remember how many months after the election?12

“A It wasn’t --13

“Q Or weeks maybe.14

“A I would say maybe some weeks, yeah.15

“Q Okay.  And that was the last time Brian called you to16

come to a union meeting, right?17

“A Yes.”18

Rita Onique testified at her deposition, Pages 13,19

Line 3 to 14, Line 11.20

“Q And you did go and vote in the election?21

“A Yes.22

“Q All right.  After you went and voted in the election,23

were you ever contacted by the union again?24

“A No.25
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1

“Q Have you received anything in the mail from the2

union?3

“A No.4

“Q Has anyone called you and asked you to attend union5

meetings with respect to Somerset?6

“A One time someone called me if I’m going to come for7

the meeting because they said they’re having problem with8

Somerset Valley and they said they have meeting.  I said9

I’m not coming because I’m not -- I don’t want to work10

anymore.  So, I said I’m not coming.11

“Q Do you remember when that was?12

“A It was during early in the year, January.13

“Q In January or so of 2011?14

“A 2011.15

“Q Okay.  Did you attend any union meetings before the16

election?17

“A No.18

“Q Did anybody call you before the election asking you19

to attend a meeting?20

“A No.21

“Q Other than that one call in January about attending a22

meeting, have you received any other contacts from the23

union since you’ve stopped working at Somerset?24

“A No.”25
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Another employee, virtually no contact from the1

union, Gertrudis Rodriguez, Pages 40, Line 17 to 41, Line 23,2

question:3

“Q Have you continued to be in contact with the union?4

“A When I have a question, or if I receive some note,5

and I ask them and so what’s this, what does this mean. 6

Sometimes my daughter says this is for one thing, this is7

for another.  Sometimes she helps me, as well.  Or when I8

need to ask Brian a question, I understand a little bit,9

but I understand little bit of English, but not many10

things.11

“Q Does the union still send you notices?12

“A No.  But for example, that appointment that I13

received, what is this, what is this for, and so she would14

say, yes, yes, going, it’s appointment, only that.15

“Q Okay.  So, other than your calling and asking16

questions when you get things like the subpoena to come17

here today, the union hasn’t been in touch with you?18

“A No.  Simply the note, come home and arrived home, and19

I said -- and I asked them are you guys going to call, are20

you going to call me, or how is this, but I don’t21

understand.22

“Q But aside from the legal things, does the union send23

you letters or call you, or send you fliers?  Anything?24

“A No, nothing.  Just simply I call them.  I called him. 25
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And I told him, ‘what’s this about?” since it was in1

English, and my daughter said, yes, it’s on behalf of2

Somerset, it said on the top.  And he just simply said,3

yes, you have to go.  He didn’t say anything else.”4

Yet another employee, Annie Stubbs.  Deposition Page5

18, Line 16 to 19, Line 16.  Question:6

“Q Okay.  And other than this meeting at the office that7

you think happened after the election, you said you hadn’t8

attended any other meetings, right?9

“A No.10

“Q Have you been asked to attend any other meetings by11

Local 1199?12

“A You know, the girls call, but I never -- I’m unable13

to go at the time they have them.14

“Q When you say ‘the girls call,’ who are you referring15

to?16

“A Shannon, Valerie, whoever.17

“Q Okay.  So, Shannon and Valerie still call you to come18

to meetings?19

“A Sometime.20

“Q Okay.  And you say you’re not able to go.  Is that21

because of your work schedule?22

“A The time that they have, I can’t go.23

“Q You can’t go because you’re working, right?24

“A Sure.25
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“Q And it conflicts with the --1

“A The hours.2

“Q I’m sorry.  Go ahead.3

“A The hours that they have it is time for me to go to4

work.”5

Ms. Stubbs, Page 21, Line 25, to 22, Line 23.6

“Q And I take it since the election -- I think you’ve7

answered this -- Brian Walsh hasn’t been to your house,8

right?9

“A Brian doesn’t come to my house.  Why would he come10

there?11

“Q To your knowledge, he never visited your house?12

“A He’s never been to my house.13

“Q Nobody else from Local 1199 ever come to your house?14

“A Why would they come to my house?15

“Q I’m asking if you’re aware of anybody from Local 119916

ever coming to your house?17

“A No.”18

So, these employees, in their own words, gave reasons19

for not coming and not participating in the union that were20

wholly unrelated to the impermissible speculation that this21

Court wants -- that Mr. Walsh wants the Court to believe.22

Ms. Jarbo and Ms. Rodriguez, they weren’t called by23

the union.24

Ms. Onique, “I don’t work there anymore.”25
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Ms. Stubbs, “I can’t go on the times that they have1

meetings.”2

And then we have Jillian Jacques.  Mr. Silverstein3

also referred to her testimony.  Ms. Jacques came here and she4

testified that she was scared that she would be fired based on5

the write-ups and terminations that were going on at the6

facility, and there was a point when she wouldn’t return Mr.7

Walsh’s calls.8

But remember that Ms. Jacques also testified in9

cross-examination about the warning that she received on10

December 2, 2009, and that’s Exhibit P-13.  Ms. Jacques agreed11

that was a final warning, and that the next thing after a final12

warning was termination.  Transcript of December 1st at Page13

39, Line 7 through 10:14

Before that final warning back in December, 2009,15

before there was anything going on with the union, Ms. Jacques16

had received a performance appraisal, March 25, 2009, where it17

was said that she, quote, “Needs to pay closer attention to18

completing admission assessments.”  And quote, “Usually late19

for work, need to improve.”20

And she acknowledged that back in December, 2009,21

when she got that final warning, she was in fear for her job,22

although she said it wasn’t because of the warning.23

If Ms. Jacques was not in fear for her job because of24

that final warning in December, 2009, she should have been. 25
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Exhibit P-21 in these proceedings, it’s the findings of the1

State’s Department of Health and Senior Services dated December2

10, 2009 at Bates number 5307, quote, “The surveyor reviewed3

the resident’s medical record and found that when the resident4

was admitted, the facility failed to perform a complete pain5

assessment.  Consequentially, the interdisciplinary team did6

not develop a care plan for pain, and pain was not included on7

her list of problems, despite the fact that one of her8

admitting diagnoses was pain.”9

That’s a finding of the State of New Jersey related10

directly to Ms. Jacques, finding that as a consequence of Ms.11

Jacques’s mistake, the care plan wasn’t developed.  No matter12

what petitioner tries to do to explain this away, this is a13

finding of the State, obviously unrelated to union behavior14

long before any issue of a union at Somerset.15

Now interestingly, Ms. Jacques acknowledged that her16

coworker, GG, was terminated for exactly that same incident for17

which Ms. Jacques received her final warning in December of18

2009.19

After the union filed the petition for an election in20

Somerset, Ms. Jacques made another big mistake, which she’s21

admitted.  She left medication at the bedside of a patient in22

July and August of 2010, she said she didn’t get written up at23

the time.  Instead, the facility conducted an in-service formal24

training.  Transcript of December 1st at Pages 11 and 12.25
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Then Ms. Jacques received a write-up in September1

about her excessive tardiness, that was 109 times that year.2

And Ms. Jacques admitted she spoke to Ms. Illis about3

that.  She admitted that Ms. Illis offered her two different4

ways to accommodate Ms. Jacques’s personal circumstances.  She5

could change her shift, she could change her hours; Ms. Jacques6

didn’t want to do either of those things, she said they didn’t7

work for her.8

But she did start coming into work on time.  And she9

admitted that when she did that, when she started not being10

late, Ms. Illis sent her a card to congratulate her on coming11

in on time, and Ms. Jacques called that a love gesture.12

So, we see that after the election, when Ms. Jacques13

did something correctly, when she showed up for work on time,14

Doreen Illis acknowledged it, and went out of her way to send a15

personal note.16

The next discipline for Ms. Jacques was September 28,17

2010, a written warning for failure to document a patient’s18

status post fall.  And the Board’s own expert had no problem19

with that discipline.  Ms. Martin, January 26th at Page 160. 20

Ms. Martin said it was a legitimate mistake, legitimate21

discipline.22

Ms. Jacques got another second final warning in23

November of 2010, failure to complete incident reports after24

falls.  Ms. Jacques agreed she didn’t complete the report. 25
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December 1, Page 28, Line 8 through Line 8.  Ms. Jacques agreed1

that was part of the reason she was disciplined.2

Finally in February, February 7th, 2011, admitted3

that she did not transcribe the order for enteric coated4

aspirin on the physician’s order sheet, and that she did not5

put the order on the MAR.  Transcript of December 1, 39, Line6

1, to 40, Line 24.7

So, the witness who was here, and testified on behalf8

of the petitioner, the message she should have received was9

not, “If you associate with the union, you will be10

disciplined.”  It was, “We will not tolerate you making11

mistakes, impacting patient care.  And if you make enough of12

them, you will be disciplined, and you will be terminated.” 13

And we see -- the only pattern that we see with respect to Ms.14

Jacques is that when she got good things -- when she did good15

things, even if after the union election, she got complimented16

on them.  When she made mistakes, and particularly mistakes17

that caused patients to be put in jeopardy, she was18

disciplined.  Before the election in December, 2009, and after.19

Finally, all of the dischargees, plus Ms. Lopez, have20

been paid by the union.  Brian Walsh testified that Ms.21

Claudio, Ms. Napolitano, Ms. Jacques, and Ms. Lopez were22

employed by and paid by the union after their discharge.23

Ms. Wells admitted at her deposition that she was not 24

employed by and paid by the union after -- after their25
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discharge.1

What this shows is that the union was taking pro2

active steps with regard to these individuals to keep these key3

supporters connected to the union, even after they were let go.4

Ms. Jacques testified at the proceedings here she’s5

continued to be active in the union since her discharge, and6

she’s currently very active in the union.7

You remember -- we all recall Ms. Jacques’s testimony8

about she’s continuing to engage in numerous activities with9

regard to Somerset and with regard to other things related to10

Somerset and related companies.11

The Court’s intervention with respect to the alleged12

chilling of support for the union is not required.13

The Board and the union spent a lot of time trying to14

fit this case into the facts of Pascarelli v. Vibra Screw, 90415

F. 2d 874.  The facts are really not on point.  Key difference16

in Vibra Screw, all of the alleged unlawful conduct occurred17

after the union was certified as the bargaining representative. 18

There were no substantial post election objections that delayed19

issuance of certification.20

The discharges in Vibra Screw went to the heart of21

the collective bargaining process.  The unfair labor practice22

alleged that four of the five members of the negotiating23

committee were fired, and two other were active union members.24

The employer in that case refused to meet with the25
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bargaining team consisting of the four discharged employees. 1

Understandably in those circumstances, the Third Circuit held2

that that conduct disrupted the ongoing collective bargaining3

process with the certified union.  We have a completely4

different situation here.  The alleged unlawful discharges all5

occurred before the board issued its split two/one decision in6

August of 2011, certifying the results of the election.7

The issue of the validity of that election and the8

certification is an issue in this case that’s pending in the9

Third Circuit.  And most importantly, the public interest in10

safe and effective nursing home care was not at issue in Vibra11

Screw, but is most certainly at issue here.12

Every one of the discharged nurses involved in this13

matter committed so many serious violations of the standard of14

care that Somerset had to act.15

The South Jersey Sanitation case mentioned by Ms.16

Dichner on behalf of the union, Moore-Duncan versus South17

Jersey Sanitation, Docket Number 11-0004, is also18

distinguishable.  In that case, the lead employee supporter was19

discharged the day he told his boss he had to testify at a pre-20

election representation petition.  He was discharged based on21

his insurability of a driver, an issue that had been a matter22

of concern for several years before that. 23

The court found that the public interest in the24

integrity of the collective bargaining process was at stake25
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because the organizer’s discharge, quote, “occurred during the1

embryotic period of the union campaign, just before the Board2

hearing on the representation petition and while the employee3

was about to testify in the hearing.”4

In this case, the election, of course, has already5

been won.  The discharges all occurred before the union was6

certified while no actual bargaining is to take place.  The7

issue of the validity of the election is pending in the Third8

Circuit.9

THE COURT:  Ms. Alito, would this be a good moment10

for a brief recess?11

MS. ALITO:  It would.  Thank you, Judge.12

(Recess 10:39 A.M./Reconvene 10:59 A.M.)13

THE COURT:  Thank you, everyone.  You may continue,14

Counsel.15

MS. ALITO:  Thank you, Judge.  I’d like to correct a16

misstatement that I made earlier when I referred to the17

testimony of Mr. Kokorus with respect to Ms. Illis no longer18

being the administrator of Somerset Valley.  I mistakenly19

stated that testimony was in the ALJ proceeding, and that was,20

in fact, during Mr. Kokorus’s brief testimony here.  Just so21

the record is clear.22

I’d like to now move on to the just and proper23

patient care aspect of the proceeding.  And I’d like to begin24

by talking about the ultimate conclusions of Mr. Isele and Ms.25
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Bell.1

Mr. Isele, in his testimony, noted the pattern of2

errors and neglect committed by the three LPNs demonstrate a3

critical lack of understanding that poor documentation can4

result in actual harm.5

Mr. Isele concluded that each of these LPNs poses a6

danger to the vulnerable elderly in their care based on the7

actual harm, and potential harm evidenced by the pattern of8

errors committed by these three LPNs.9

Mr. Isele concluded that reinstatement of any of them10

would be contrary to the public interest and against the health11

and welfare of patients.12

Ms. Bell testified that reinstatement would be13

contrary to the public interest because the LPNs did not14

provide appropriate patient care, or otherwise violated15

accepted nursing standards and protocols, as well as state and16

Federal rules and regulations.17

On the per diem issue, both Ms. Bell and Mr. Isele18

agreed that an order requiring Somerset Valley to restore the19

hours of the five per diem CNAs would be contrary to the public20

interest.21

Per diem employees should be utilized in long-term22

care only in the absence of part-time and full-time employees23

because of the interest in continuity of care.24

Mr. Isele added that in his experience as ombudsman,25
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the best facilities had long-term employees, the worst1

facilities were the biggest users of per diem employees, and in2

his experience, developed over a long period of time the3

inappropriate use of per diem staff results in poor care. 4

December 1 transcript at Pages 103 to 104.5

THE COURT:  But all facilities are --6

MS. ALITO:  That the -- that --7

THE COURT:  -- compelled to resort to per diem8

patching sometime, I think he recognized.9

MS. ALITO:  That’s correct.10

THE COURT:  Yes.11

MS. ALITO:  I think we’re referring to extended or12

excessive use of per diem employees, of course, healthcare13

facilities from time-to-time will require occasional use of per14

diems.15

THE COURT:  I understand what you’re saying --16

MS. ALITO:  Yes. 17

THE COURT:  -- from the record.18

MS. ALITO:  With regard to Valerie Wells, Ms. Bell19

testified an order reinstating Ms. Wells to her former position20

would place patients at risk based on the confusing way that21

Ms. Wells had staffed the facility.  People didn’t know when to22

come into work, and that that would put the facility at risk of23

understaffing.24

Mr. Isele testified, quote, “In my opinion, an order25
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reinstating her would not be in the public interest because it1

would not permit the administration of the facility to comply2

with State law.”3

There is no expert testimony to counter Ms. Bell or4

Mr. Isele with respect to Valerie Wells.5

Mr. Silverstein made a couple of arguments on why6

reinstating Ms. Wells would not be against the public interest:7

The first thing Mr. Silverstein said that Ms. Wells8

had never been disciplined before as staffing coordinator.  Now9

this argument was very carefully worded because we know that10

Ms. Wells has been disciplined before, twice --11

THE COURT:  Excuse me.  Just a minute, please.  I12

have to request that when one counsel is speaking, other13

counsel refrain from attempting to communicate with the bench14

nonverbally so that everybody will know that they are getting15

the undivided attention of the Court when they have the floor.16

MS. ALITO:  We know that Ms. Wells had been17

disciplined before, twice that year for work that she did as a18

certified nurse’s aid.  In January of 2010, she had a19

documented verbal notice, “Failure to hand in paperwork for the20

ambassador program.”21

On March 4, 2010, she had a documented verbal notice,22

“Failure to apply wheelchair alarm.”23

Also at her deposition, Ms. Wells said that before24

Ms. Illis arrived, she was splitting her time between certified25
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nurse’s aid and staffing coordinator work.  And it wasn’t until1

Doreen Illis arrived at the facility that she was asked to2

devote her efforts full-time to staffing coordinator duties.3

And the reason that this was done, according to Ms.4

Wells’ testimony, was that there were problems with scheduling5

at the facility.6

So, really, it is of no importance that Ms. Wells had7

not been disciplined before in her capacity as staffing8

coordinator.9

The new administrator came in.  She wanted to make10

proper scheduling a point of emphasis because there had been11

problems, as recognized by Ms. Wells herself.12

Another thing that Mr. Silverstein said, Ms. Wells13

was not keeping things from the facilities.  Well, if we look14

at Exhibit D-21, a summary of a discussion with Valerie Wells15

on September 7, 2010, there is no question that there are very16

significant discrepancies between what was on Ms. Wells’ typed17

schedule and what was on the computerized SmartLinx system. 18

Ms. Wells did not dispute these discrepancies.  Deposition Page19

97, Line 12 to Line 17, and she also signed Exhibit D-21.20

Ms. Wells did not dispute that scheduling was an21

important function of the facility.22

Ms. Wells did not dispute any of the other scheduling23

errors that resulted in three more warnings, all are listed on24

the chart that we provided to the Court:  September 15,25
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September 16, September 20.1

Mr. Silverstein also said that there is no allegation2

that Ms. Wells actually understaffed the facility.  Well,3

neither Ms. Bell nor Mr. Isele said that that occurred.  They4

said that she created a serious risk of understaffing.  And5

there was extensive testimony at the ALJ hearing that the6

problems she had reconciling her schedule with the computer7

schedule was creating a significant amount of confusion at the8

facility.9

Now Mr. Kokorus’s testimony, this time was at the ALJ10

proceeding, June 2, 2011, Pages 1770 to 1777.11

R-52 was a list of employees who had attempted to12

punch in, but the time clock would not let them punch in13

because they were not on the SmartLinx schedule.14

R-53 was a list of employees who were in the15

computerized schedule, but didn’t punch in for work.16

R-54 was Mr. Kokorus’s sheet summarizing R-52 and R-17

53.  And if we look at R-54, there was a significant change in18

the number of discrepancies from while Ms. Wells was in the19

staffing coordinator position and after she was let go.20

For example, in the month of -- in terms of punched21

in, but not scheduled, in the month of July, the number was22

132.  In the month of August, it was 74.  In the month of23

September, it was 165.  Ms. Wells was terminated on September24

21st.25
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Then in October, it was down to 36.  November, 23. 1

December, one.  January, 2011, one.  February, 2011, one. 2

March, 2011, one. 3

The difference between the discrepancies from when4

Ms. Wells was performing this job and after Ms. Wells was out5

is striking.6

In terms of people who were scheduled, according to7

SmartLinx, but didn’t punch in because they didn’t know about8

it:  July, 69.  August, 90.  September, 20.9

After Ms. Wells is gone in October, we’re down to 15. 10

November, we’re down to ten.  December, we’re at 11.  January,11

nine.  February, five.  March, four.12

How many chances does someone have to be given before13

she makes a mistake and causes a staffing shortage?14

As in the case with the LPNs, the Board’s argument15

seems to be that it’s not a problem unless we reach a point16

where the mistakes of these individuals actually hurt or kill a17

patient.  And until that time, even though we all know we’re18

just lucky that no harm occurred to patients as a result of19

these mistakes, it really doesn’t matter.  That argument20

doesn’t satisfy the standard that this Court must apply.21

Finally, Mr. Silverstein said that after Ms. Wells22

was let go, Ms. Konjoh temporarily did the staffing coordinator23

duties, and she, herself, made mistakes.  Well, there are three24

responses to that argument:25
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First, Ms. Konjoh was doing that work on a temporary1

basis, in addition to her duties as director of nursing.2

Second, we are not here to focus on Ms. Konjoh’s3

conduct anyway.  She was let go herself for performance4

reasons.5

And, third, we can’t ignore the drastic improvement6

and the reduction in mistakes since Ms. Wells was let go, as7

shown in respondent’s Exhibits 52, 53, and 54 in the ALJ8

proceedings.9

So, when the Court considers whether it is in the10

public interest to restore Ms. Wells, we believe it is11

appropriate to keep in mind the number of discrepancies before12

and after Ms. Wells was let go, and consider whether it is13

really in the public interest, and in the interest of the14

patients at Somerset to bring that inefficiency and inaccuracy15

in staffing back to the building.16

With regard to the per diems, there’s no expert17

testimony presented to counter the testimony of Ms. Bell or Ms.18

Illis on this point.19

As I mentioned earlier, the five individuals, as you20

hear, were not the only per diem employees who were removed21

from the rolls.  The other point Mr. Silverstein made about the22

per diems is that apparently there were 17 times between23

October and November, 2010 when certain LPNs were called in to24

do CNA work.  I guess the point Mr. Silverstein is making is25
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that the facility should have brought in the per diems instead. 1

But keep in mind, although it was 17 shifts, it was only2

primarily two different nurses:  Shanny Mangle (phonetic) and3

Mohammad Bockarie.  Two more of the other shifts were covered4

by Doreen Dandy and Michelle Moore.5

Having two LPNs who are already working at the6

facility, working established shifts was better for the7

continuity of care of the patients rather than calling in one8

or more of the five per diem employees who had availability9

issues, as we’ve discussed before.10

It doesn’t change a thing about what Ms. Bell said or11

Mr. Isele said.  It is desirable to avoid use of per diems12

where possible.  Facilities that use per diems are among the13

worst facilities.14

Now on the issue of the LPNs, Ms. Claudio, Ms.15

Jacques, and Ms. Napolitano, I first want to clear up16

misrepresentation made during Mr. Silverstein’s argument with17

regard to Ms. Bell and Mr. Isele’s testimony.  Mr. Silverstein18

noted on at least a half dozen occasions during his summation19

that Ms. Bell -- that Ms. Bell and Mr. Isele did not review the20

transcripts of the ALJ proceedings; that is not correct.21

Ms. Bell, on December 16th --22

THE COURT:  I would just like to say that the way23

that I heard it, it was that at the time they rendered their24

written expert reports, they perhaps had not had access to25
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those transcripts.1

MS. ALITO:  If that’s the Court’s understanding, I2

will skip through this because that is correct.  By the time3

that they presented their final conclusions in court, they both4

had reviewed -- they both had reviewed the transcripts, and5

they both testified to that, that they had read the same6

materials as Ms. Martin had read.7

Ms. Bell testified on December 16th that she had8

scanned the testimony of the ALJ proceedings between the date9

she previously testified and that date.  She did not read the10

transcripts verbatim, but reviewed and went through them.11

Mr. Isele testified on January 25th, Page 188 to 189,12

during the recess period between when he previously testified13

and that date, he had read the transcripts of the ALJ testimony14

of Sheena Claudio, Jillian Jacques, Shannon Napolitano, Inez15

Konjoh, Doreen Illis, and Jackie Southgate.  These are exactly16

the same portions of the transcript that Ms. Bell had listed in17

her expert report as having been reviewed by her.18

THE COURT:  I recall that. 19

MS. ALITO:  Thank you.20

And Mr. Isele also testified that his reading of the21

transcript not only didn’t change his opinion, it made him feel22

more strongly about the conclusions that he reached.23

On February 9, Page 9, Mr. Isele testified, “And what24

I believe is even more serious in this situation is that in25
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reviewing Ms. Napolitano’s testimony in the administrative law1

proceeding, because she didn’t testify here, she stated both on2

direct and on cross-examination at the administrative hearing3

that she didn’t know what she gave that patient.  That is an4

outrageous admission.”5

And the testimony that Mr. Isele was referring to in6

the ALJ proceeding was from that transcript starting on --7

first on Page 360, Lines 1 through 5, and the question was:8

“Q Let me back up.  When you give the patient the pill9

you did -- when you gave the patient the pill, did you10

observe her take the medication?11

“A Yes.”12

And then Judge Davis, the Administrative Law Judge13

asked, “Was one of the pills that you gave a pink pill?”14

The witness answered, “I don’t recall.”15

Then later in that transcript at Page 430, Line 17 to16

431, Line 21:17

“Q So, that was a pill that you had given the patient,18

but the patient didn’t take it, isn’t that right?19

“A I don’t recall that.  I don’t know if I gave her the20

pill.  The medication wasn’t listed on the MAR.21

“Q You don’t know if you gave her the pill?”22

Mr. Santiago said, “Objection, Your Honor, that’s23

mischaracterizing what she said.  She said that she stood at24

the 23 patient’s bed for five minutes and saw the patient.”25
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Mr. Kiesewetter said, “No, that’s not -- no, that’s1

what she just said.”2

Judge Davis, “All right.  Let’s ask the question3

again.  Tell us what happened when you went into the patient’s4

room.  Okay.”5

And she testified, “I went into the patient’s room, I6

gave the patient her medication.  She’s a very alert patient,7

she always puts her pill in a cup, put them in her mouth, and8

then she would swallow them all at once with water.”9

Judge Davis, “Swallow those pills, the pink pill?”10

The witness, “I don’t -- I don’t recall what pill I11

gave her.”12

Judge Davis, “Okay.”13

The witness, “I mean she got a bunch.  I don’t14

remember every pill that I gave her.”15

Judge Davis, “Go ahead.”16

Then Mr. Kiesewetter said:17

“Q Did you sign off on the MARs that you gave her the18

pill?19

“A No, because I don’t -- it wasn’t on the MAR.20

“Q So, the MARs did not have it because it was21

discontinued?22

“A Yes.23

“Q But you still -- you gave her the pill with the other24

pills?25
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“A I don’t recall what pills I gave her.”1

In addition, both Ms. Bell and Mr. Isele had portions2

of the transcripts read to them repeatedly throughout this test3

-- throughout their testimony here, their opinions did not4

change.5

And these experts also reviewed at length the sworn6

deposition testimony of Ms. Claudio, Ms. Jacques, Ms.7

Napolitano, and Ms. Wells.8

Now the Board, in addition to their argument that Ms.9

Bell and Mr. Isele did not read the ALJ transcripts, the Board10

also seeks to disparage the qualifications of these two experts11

as compared with their own expert, Kathleen Martin.  The Board12

said in its summation that Nurse Martin has, quote, “Gotten her13

hands dirty based on her experience as a nursing home14

administrator.”15

But let’s look at Ms. Bell’s qualifications.  She’s a16

registered nurse who had worked for 16 years in acute care. 17

Then she was a field investigator for the Office of the18

Ombudsman for the Institutionalized Elderly from 1984 to 1985.19

Then she was at the Department of Health and Senior20

Services from 1985 through January, 2009, except for a brief21

stint with a long-term care facility between 1988 and 1990.22

She held various progressively senior positions at23

the Department of Health and Senior Services in the State24

survey process.  And, of course, that’s the process by which25
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the State determines whether a nursing home is compliant with1

Federal and State regulations, and conforms to standards of2

acceptable nursing care in a nursing facility.3

Ms. Bell was qualified as an expert in the area of4

regulations, State and Federal, governing long-term care5

facility administration and management, and in standards of6

nursing care and nursing homes.7

Mr. Isele’s qualifications also, beyond dispute. 8

General counsel to the New Jersey Office of the Ombudsman for9

the Institutional Elderly, June 1988 to October, 1999.10

Acting Ombudsman.  In May, 2000, he was confirmed as11

Ombudsman, and he served in that role until October, 2007.12

As ombudsman, Mr. Isele was the administrator and13

chief executive officer of an agency that was charged with14

receipt, investigation, and resolution of complaints concerning15

healthcare facilities serving the elderly.16

It was also his responsibility in that role to17

represent the public interest in ensuring health facilities18

provided quality care to elderly persons residing in them.19

Mr. Isele then -- Mr. Isele, in his opinions,20

represents the people whose interests are really at stake in21

this 10(j) proceeding, and that is the patients.  Many of whom22

have no one else to represent their interest.23

The Court qualified Mr. Isele as an expert in nursing24

home administration and the regulation thereof.25
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Mr. Isele testified that he had personally1

participated in five to six nursing home investigations per2

month during his time as general counsel, and then ombudsman,3

and that he had supervised approximately 3,000 such4

investigations per year, for a total of 30,000 investigations5

in his more than nine years with the State Ombudsman’s Office.6

It is safe to say that Ms. Bell and Mr. Isele also,7

quote, “got their hands dirty,” to use Mr. Silverstein’s words.8

The Board and the union counsel both tried to draw a9

distinction along the lines of this “get your hands dirty”10

argument between textbook and reality.  Essentially they sought11

to discredit Ms. Bell and Mr. Isele because they opined from12

the position of the textbook.  That is how things should be13

done in accordance with the regulations and standard of care14

that they were both qualified to testify about.  They sought to15

elevate Ms. Martin because she was operating in the reality of16

how she says things are done.17

What is truly astounding about this argument is that18

we have a Government agency that is advocating to this Court19

that the County should accept the reality of how things work in20

practice even if they harm patients, in determining whether21

reinstatement is in the public interest.  We submit that this22

is not a reality that the Court should be encouraging or23

engaging in in evaluating whether reinstatement is in the24

public interest.25
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Even Ms. Martin admitted when she talked about some1

of the things that she says are a reality, they’re not a good2

practice, they’re not the way it should be.3

The Government should not be encouraging a return to4

what Mr. Isele described when he testified on December 2, 20115

as the “bad old days” before legislation was enacted to create6

the state ombudsman position that Mr. Isele occupied.  When7

people in nursing homes were abused and routinely restrained8

physically and chemically for the convenience of staff.9

In determining what is just and proper, in10

determining what should occur here, we should not be swayed by11

the fact that in some instances, bad practices may be used. 12

Practices in the past that create risk of harm to patients may13

have been engaged in.  This Court, and I submit all parts of14

the Government, including the NLRB, should be striving to do15

exactly the opposite of that, Your Honor.  They, along with us,16

should be striving to improve the care for patients and17

eliminate the risks that nurses like the LPNs who were involved18

in this proceeding create.19

Now with regard to Ms. Martin, Ms. Martin agrees that20

all of the LPNs repeatedly violated standards of care.  We’re21

provided the Court with charts summarizing the mistakes that22

the LPNs made.  Nearly every one of them was admitted to by the23

nurses. 24

Nurse Martin admitted that each of these nurses25
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repeatedly violated the standard of care.  She said she had no1

specific issues with the warnings given to Ms. Jacques for time2

and attendance.3

With regard to Jacques, Ms. Martin testified, Failure4

to do the pain assessment on December 9, 2009 violated the5

standard of care.  Leaving dialysis medications at the patient6

bedside, Ms. Martin agrees another violation of the standard of7

care.8

September 28th, 2010, failure to document post fall,9

Ms. Martin agrees also violates the standard of care.10

Incomplete incident report, Ms. Martin agrees the11

nurse’s note that she completed was not adequate.12

February 7, 2011, Ms. Jacques failed to correctly13

transcribe enteric coated aspirin, failed to record the aspirin14

on the MAR.  Ms. Martin agrees that there were two mistakes15

here that violated the standard of care.16

With regard to Ms. Napolitano, January 4, 2010, Ms.17

Martin agrees documenting pain assessment at 8 A.M. for the18

entire shift put patients at risk for unaddressed pain and poor19

outcome.20

June 14, 2010, Exhibit D-15, documented verbal21

warning for failure to document treatment records on two22

residents.  23

Ms. Martin testified that assuming that this warning24

was given and accurate, what it described was another violation25
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of the standard of care.1

September 17, 2010, Exhibit P-16, giving the zinc,2

Ms. Martin testified that several aids should have been on the3

document -- several aids on the document should have told her4

not to give the medication, and those were “discontinue after5

two weeks” was written on the document, the days on the6

document were numbered 1 through 14, and there was a vertical7

line through the 15th day.  Yet Ms. Napolitano, nonetheless,8

gave the zinc tablet.9

Ms. Martin also agreed it would violate the standard10

of care not to insure that a patient took the medication.11

Ms. Martin agreed with regards to September 17, 201012

that it was a mistake, and that it violated the standard of13

care regarding proper documentation to document the oxygen14

saturation level at zero.15

With regard to Ms. Claudio, Exhibit P-19, September16

20, 2010, Ms. Martin was in agreement that Ms. Claudio violated17

the standard of care by dispensing aspirin to a patient two18

days in a row when it was prescribed for every other day.19

Exhibit D-20, September 27, 2010, final written20

warning for failure to complete medical documentation on four21

occasions.  Ms. Martin was in agreement that these were22

violations of the standard of care, the only thing she23

disagreed on was the admission note.24

The termination of Ms. Claudio on October 7, 2010,25
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not signing for treatments for an entire day.  Ms. Martin1

agreed it violates the standard of care.2

She also agreed it’s not hard to initial the3

treatment book as you’re doing the treatment, and as is4

required.5

Even taking out the admissions note, that still6

leaves five violations of the standard of care for Ms. Claudio.7

Now perhaps most significant with respect to the8

testimony of Ms. Martin is that Ms. Martin agreed the9

foundation for her opinion was pure speculation.  She admitted10

that her opinion that the reinstatement of Claudio, Jacques,11

and Napolitano would not be against the public interest is12

based on her assumption that they would not repeat their13

mistakes, and she admitted that that was speculation.14

With regard to Ms. Jacques, transcript of January15

27th, Page 67, Line 3 to Line 13:16

“Q And your conclusion that it would not harm patient17

care to reinstate Jillian Jacques, that’s based on your18

assumption that she would not do the same things in the19

future, right? 20

“A Yes.21

“Q And you don’t have any basis for that assumption,22

right?23

“A No, just up until the point that I have this24

information, that’s right.  Up to the point where she’s25
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terminated, that’s all I have.1

“Q So, it’s pure speculation that she’s not going to do2

it again, right?3

“A Right.”4

With regard to Ms. Napolitano, also the transcript of5

January 27th, Page 94, Line 1 to Line 7:6

“Q And your conclusion that it would not be adverse to7

patient care to reinstate Ms. Napolitano is based on your8

assumption that she’s not going to make the same mistakes9

again, right?10

“A Right.  Correct.11

“Q And that’s pure speculation, right?12

“A Yes.”13

With regard to Ms. Claudio, January 27, Page 114,14

Line 7 to Line 13:15

“Q And your conclusion that reinstatement of Ms. Claudio16

would not be detrimental to patient care is, again, based17

on your assumption that she never made these mistakes18

again, right?19

“A Right.20

“Q And it’s -- that’s speculation, right?21

“A Yes.”22

The only thing that matters, and that should be23

considered, about Ms. Martin’s testimony is that all of the24

LPNs violated the standard of care on multiple occasions.  Her25
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conclusions with regard to reinstatement should be disregarded1

under Daubert because they are based admittedly by her without2

hesitation that they’re based on nothing but pure speculation.3

Now the Board and the union offer a number of excuses4

for all of the mistakes the LPNs made.  With regard to Ms.5

Napolitano in the January 4, 2010 warning of doing pain6

assessments at the beginning of the shifts, the Board, and the7

union, and Nurse Martin sought to excuse this as a breakdown in8

communications.9

But the problem was not just when the pain10

assessments were documented.  The problem was whether the pain11

assessments were even done at all.  They were documented at 812

A.M., which Mr. Isele testified as impossible or very unlikely. 13

Even Ms. Martin agrees this was not proper, and put the14

patients at risk of unaddressed pain and poor outcomes.15

With regard to the September 17, 2010 zinc incident,16

the Board and the union criticized the way that Director of17

Nursing Konjoh investigated the incident.  They described the18

DON as essentially enlisting the patient to help.  But that’s19

not exactly what happened.20

The patient came to the social worker, and the DON21

said, “Don’t take the medication.”  Nothing that Ms. Konjoh did22

caused Ms. Napolitano to give the pill to the patient at least23

three times before the error was found out.24

And in addition to that, she gave the pill an unknown25
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amount of time in August after it had been discontinued.1

Ms. Konjoh’s investigation had nothing to do with2

that.  Ms. Konjoh is no longer there.3

Another excuse:  No one went to the med cart and took4

the medication out.  Well, a couple of things with regard to5

this:6

First, if Ms. Napolitano was on duty on the day that7

the meds were discontinued, she should have removed the meds8

from the cart.  Mr. Isele and Ms. Martin agree on this.9

Exhibit P-16, Page 3341, the last day for the med is10

August -- is August 22, the meds were discontinued August 23.11

Exhibit P-24, Page 3347, Ms. Napolitano worked on12

August 22, and she worked a double shift on August 23.13

But, you know, even if we think that Ms. Konjoh’s14

investigation was the worst way in the world to deal with this15

problem, and even if someone else should have taken the16

medication off the med cart, it doesn’t excuse the mistake that17

was made by Ms. Napolitano.  It doesn’t excuse the fact that18

she just didn’t read the MAR.  That is reckless behavior on a19

part of an LPN.  It is something that all of the experts agree20

that nurses learn during their training.  It is an essential21

and basic part of their function that Ms. Napolitano just22

ignored.23

Now with regard to the September 17th also incident24

about not watching the patient take the meds, there’s no25
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dispute that this patient didn’t take the zinc because she had1

it to hand over.2

Everyone agrees that it’s the responsibility of the3

LPN to be certain that the patients take their meds.4

The Board and the union argue that Ms. Napolitano5

believed that the patient took the meds, and that the patient6

tricked her.7

Now just in practical terms, it’s difficult to8

understand how this possibly happened.  Because in the9

testimony, which I read to the Court earlier in a different10

context, in the ALJ proceeding, Ms. Napolitano says, “Well,11

this particular patient, she was very aware of her12

surroundings, she took all of her pills, she put them in her13

hand all together, and she took them all at once.”14

Now if Ms. Napolitano stood there and watched the15

patient put the pills in her hand and take a whole handful of16

pills all at once, let’s admit it would be impossible for that17

patient, an elderly patient, even though she’s aware of her18

surroundings, to put the pills in her mouth, select one of the19

pills to hide, and spit out later while she swallows the other20

pills.  I’ve tried it with my vitamins.  Couldn’t do it even21

not trying to pick which of the vitamins doesn’t get swallowed.22

And, you know, even if we write off that portion of23

this, the not watching the patient take the pill, it doesn’t24

excuse the other mistakes.  It doesn’t excuse the mistake that25
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she was giving the patient the wrong medication.1

The pulse oximetry reading, also on September 17th,2

2010, Nurse Martin says, well, this is just a clerical error. 3

The Board and the union, and Ms. Napolitano (sic) say, well, it4

was an obvious error.  Ms. Martin testified that you usually5

finish your documentation at the end of the shift.  But she6

agrees that’s a bad practice.  No one -- no one who has7

testified here says that it’s a good practice to wait until the8

end of the shift to do documentation.9

Ms. Bell, in fact, testified on December 16th at Page10

10 that it is not the normal practice to check at the end of11

the shift, she said:12

“A That’s not routine in any long-term care facility13

that I’ve ever been in, that nurses check at the end of14

their shift the TARs.15

“Q Okay.  Now -- but you don’t -- you’re not sure if16

that’s how they did it at Somerset Valley, are you?17

“A Well, if it is how they did it, it’s against every18

standard of practice.”19

Nurse Martin also testified that nurses have scratch20

pads that they write things down on, and then transfer them21

onto the official records.  No one said that this was a good22

practice.23

Ms. Martin said nurse can’t take a patient chart24

everywhere.  Well, that argument doesn’t apply with regard to25
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the MAR and the TAR because they stay with the cart.  And that1

wasn’t the problem here.2

The problem here was that the nurse wrote a zero for3

the oxygen saturation level.4

And it’s not just the fact that this was an obvious5

mistake that would have been caught.  We don’t know, and we’ll6

never know, what the proper oxygen saturation level was.7

Mr. Isele testified that where a patient’s oxygen8

saturation level fell below 90, that certain interventions were9

required.10

Mr. Isele explained that this patient for whom the11

zero was recorded was being monitored for chronic obstructive12

pulmonary disease, a very serious breathing disorder, and that13

having an accurate oxygen saturation recorded was extremely14

important with regard to that patient.15

Mr. Isele testified also that even if you say, okay,16

there’s this bad practice of reviewing the MAR and the TAR at17

the end of the day --18

THE COURT:  You’re talking about double-checking your19

work.20

MS. ALITO:  Right.  That even if we --21

THE COURT:  As opposed to filling it in at the end.22

MS. ALITO:  Right.  And even if you say, okay, she23

would have caught it at the end of the day if she double-24

checked, she wrote it down, wrote it down wrong, and double-25
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checked, that that still doesn’t excuse the error because it1

doesn’t account for what would have occurred if something with2

this patient who had the chronic obstructive pulmonary disease3

was in distress and something occurred during the shift and4

needed to be responded to because you wouldn’t have an accurate5

reading.  Yes, you’d go and you’d see the zero, and know, well,6

if the patient isn’t dead, this is wrong.  But you wouldn’t7

know what the accurate reading was.8

Now with regard to Ms. Claudio, the Board and Ms.9

Martin say with regard to the September 20 med error where10

aspirin was given every day instead of every other day, “Well,11

the days weren’t blocked off.”  That doesn’t excuse the error. 12

The standard of care is review the chart and see what the13

prescription is, and all three of the experts agreed to that.14

And this is -- this is, you know, a prime example15

among all of these examples of “We were lucky that this was a16

medication that didn’t cause the patient harm.”  But the17

sloppiness and inattentiveness of the LPNs in making medication18

errors carries a severe risk of harm to patients.  We’re lucky19

that in the incidents that occurred so far, no harm occurred20

that we’re aware of.21

Ms. Martin, and the Board, and the union based their22

argument on the assumption, “Well, you know, we’ll just go23

forward the same way and hope that the luck holds out.”  That’s24

not something that a government agency, including the NLRB, we25
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submit, should be advancing.1

Now with regard to the Claudio discipline on2

September 28th of not getting the admission note, Ms. Claudio3

claims that she wrote the note, there’s no dispute that it4

wasn’t there, however.5

Ms. Martin testified that if Ms. Claudio said she6

wrote a note, and the note turned out to be missing, that she7

would let her write the note over.8

Well, the problem here is as reflected on Exhibit D-9

20, the nurse admitted on 9/22 -- the nurse admitted the10

patient on 9/22, and the error was not caught until 9/27.  And11

as Mr. Isele said, “I don’t see how the nurse could remember12

the relevant information to write an admission note five days13

later.”14

So, even if, as Ms. Martin said, if the nurse claims15

she wrote the note, and it’s gone missing, you should let her16

rewrite it, and make a notation that it’s done after the fact,17

and enter the correct date, and not an incorrect date.  Five18

days later, nurse can’t possibly remember with accuracy what19

she did with that particular patient.20

Claudio discipline also on September 28th, 2010, the21

Board and the union criticized the discipline for treatment of22

a skin tear without an order.  And Ms. Martin agreed that,23

quote, “technically” you need an order before treatment.  She24

said if it’s not possible to get an order, you administer first25
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aid, and then get the order.  Two defects in that response:1

First, Ms. Claudio waited to even call the doctor. 2

She noted the skin tear at noon, she didn’t call the doctor3

until 12:45.4

Second, there’s no evidence that she ever wrote out5

the order.  The incident report is not the order.6

Claudio additional discipline on September 28th,7

failure to document a patient post fall, a five-day admission8

note.9

Martin -- Nurse Martin said that the failure of the 710

to 3 nurse to chart would not have an impact on the 3 to 1111

nurse.  She said, “Not really.  You’re not really looking12

backward.”13

And both Mr. Silverstein and Ms. Dichner essentially14

repeated this as if that were some standard practice.15

But here’s what Mr. Isele said, “You know, I sat16

there and I listened to that testimony, and I was appalled. 17

The standard practice -- this was a case involving a head18

injury.  And as I testified previously back in December, head19

injuries are extremely serious, especially if you have an20

elderly patient who’s on blood thinners, which many of them21

are.  The head injury can rapidly develop a brain bleed, which22

leads to subdural hematoma, which if not treated promptly and23

appropriately, can lead to death in a matter of hours.  I’ve24

seen this happen many, far too many times.”25
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Discipline on October 7, 2010 for not documenting1

treatment for an entire day.  Nurse Martin testified that,2

quite, “In the real world, and as a practical matter, charting3

is delayed.  More times than not, charting is delayed.”4

Both Ms. Bell and Mr. Isele explained it is a matter5

of a couple of seconds per entry.  Even Ms. Martin conceded on6

cross-examination that it is just not that hard.7

And here’s the thing about this in addition.  If you8

do what Ms. Martin suggests is done in the real world, you’ve9

got the TAR, you’ve got to be copying all of the treatments off10

the TAR for all of the patients onto some scratch pad, or a11

paper towel, as Ms. Martin said, and then you make -- after12

you’ve taken the time to copy the treatments down, and creating13

the risk that you’re going to copy them wrong, because we’re14

all human, and then you carry that paper around, and you note15

on that whether you’ve done them, and then at some later point16

in time, you bring it back and you mark it on the TAR.17

That is such a burdensome and mistake-fraught18

procedure to engage in that I think we have to question whether19

this is what actually was done.  If the nurse has the TAR with20

the treatments on it, and all she has to do is initial when she21

gives the treatment, why would she engage in the practice of22

copying it all down, putting it on some scratch pad or a paper23

towel that -- and one has to be appalled at the idea of medical24

records of these elderly patients being written down on a paper25
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towel and then it’s put in the nurse’s pocket, and carried1

around, and then transcribe that.  Aside from the fact that it2

violates the standard of care by everyone’s agreement in3

numerous respects, it is so nonsensical that one must question4

whether this even occurred or whether what really occurred is5

that treatments weren’t written down anywhere.  Maybe the6

treatments weren’t given, and then we have an individual who’s7

just deciding, “ah, I forgot to do this, I’m just going to go8

in and initial everything.”9

There’s no question that this conduct could have10

impacted patient care.  Nurses on the next shift would not11

necessarily know what treatments were done.  And here Ms.12

Martin said, “Well, maybe the next nurse could have called.”13

So, we have a situation where nothing’s written down14

on the TAR, so the nurse on the next shift has to take time15

out, make a phone call to Ms. Claudio.  Of course, if she had16

done that, Ms. Claudio wasn’t at home because she was working17

another job.  And, of course, again, it’s not reliable.18

As Mr. Isele testified, as Ms. Bell testified, as Ms.19

Martin conceded, the proper procedure and the only really20

accurate procedure is to document at the time the medication is21

given, document at the time the treatment is done.22

The Board and the union argued that Ms. Bell engaged23

in hyperbole when she said that Ms. Claudio raised a red flag24

for patient abuse.  And here’s what Ms. Bell said, “And this is25
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the individual who attempted to document all of her treatments1

at the end of her shift, and was instructed by her supervisor2

to stop, and she continued, and was insubordinate to the3

supervisor.  And I really feel strongly about this, this is4

someone with a personality that volatile could place a resident5

-- could place a resident -- as a staff -- if I were in nursing6

administration in that facility, I would be watching this staff7

member very closely because I would identify her as a possible8

potential risk of abuse to patients, and that’s one of the9

regulations at 226.  That you identify either staff or10

residents who create the potential for abuse.  So, I would11

question that in this particular individual.12

“Now, I don’t know this individual, but I’m just13

saying to be that insubordinate of what I read to the person in14

the facility who had the overall responsibility to the15

facility, it just threw up a red flag to me.”16

The Board has criticized this testimony.  Mr.17

Silverstein said, “Well, she never sat in on the ALJ testimony,18

she never read the ALJ hearing of Sheena Claudio.”  The union19

justified this conduct, as well, she said, she was upset, and20

that she was upset she was going to get disciplined.21

But what Ms. Bell did read, in addition to going over22

the hearing transcripts, was Ms. Claudio’s deposition, and she23

saw the temperament exhibited by Ms. Claudio in that proceeding24

in the transcript.  On Page 20, Line 5 to 20, Line 15, Ms.25
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Claudio was being asked about why she didn’t show up for her1

subpoenaed deposition, and she said:2

“Q Your message to me said, ‘I’m not coming for my3

deposition because I’m going to the NLRB,’ correct?4

“A I don’t know what my message said.  You remember, you5

can play it.6

“Q All right.7

“A This is ridiculous.8

“Q Excuse me.  You just said this is ridiculous?9

“A Yes, I did.10

“Q Okay.  Good?”11

Page 50, Line 12 to 55, Line 2.  She was being asked12

about the discipline for the baby aspirin, question:13

“Q And the discipline for this violation was a written14

notice, right?15

“A Yes.16

“Q So, you didn’t get terminated for the aspirin, right?17

“A Not yet.18

“Q Okay.  So --19

“A Trying to build a case.  It’s like everyone around,20

trying to building a case.21

“Q Ms. Claudio --22

“A I just want to scream.23

“Q Excuse me.  W hat did you say?24

“A I want to scream.  I’m so tired.25
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“Q Ms. Claudio, no one made you make those mistakes, did1

they?2

“A No, they did not.”3

Then she testified about how she ignored Doreen the4

night she came back to sign her treatment books, Page 64, Line5

25 to 65, Line 20, question:6

“Q Quote, ‘I went to sign the treatment book,’ reading7

from the affidavit, ‘but Doreen Illis approached me and8

said, ‘what are you doing here?’  I ignored her.’  Is that9

correct?10

“A Yes.11

“Q Is that what happened?12

“A Yes.13

“Q She was your supervisor, right?14

“A No, she was the administrator.15

“Q She was administrator.  She was several levels of16

supervision above you, right?17

“A Yes.18

“Q Yes.  As an administrator, she was in charge of the19

facility.20

“A Yes.21

“Q Okay.  So, she was someone who was above you in the22

chain of command, right?23

“A Yes.24

“Q And she asked you what you were doing there, and you25
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ignored her, right?1

“A Yes.”2

So, when Ms. Bell testified about insubordination by Ms.3

Claudio, when Ms. Bell testified about Ms. Claudio’s temper,4

she had this additional testimony to rely on.  Ms. Bell gave a5

measured -- and additionally, which I won’t take the Court’s6

time to read in the record, there was an extended back and7

forth during the deposition that Ms. Bell also reviewed where8

Ms. Claudio repeatedly said she had a Fifth Amendment right not9

to answer supervisor’s questions, and that’s why she didn’t10

have any obligation to respond to the administrator of the11

facility.12

Having read this testimony about Ms. Claudio being so13

angry that she had to scream, and calling a deposition14

proceeding ridiculous, and saying she doesn’t have an15

obligation to respond to her supervisor when her supervisor16

asks her what she’s doing with a treatment book, that the17

administrator is ultimately responsible for as running the18

facility, that she says, “Oh, I have a Fifth Amendment right19

not to tell my supervisor why I’ve come back after hours to20

sign a full day’s of treatments.”  Ms. Bell was not engaging in21

hyperbole by saying that this is an employee who poses a risk. 22

I think Ms. Bell was being measured in her comments.  That this23

is an employee who has indicated absolutely no remorse for all24

of the mistakes that she made, absolutely no interest in the25
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care of patients, and an extremely volatile temperament.1

Now with regard to Ms. Jacques:  December 2, 2009,2

failure to do a pain assessment.  The State of New Jersey3

concluded Jacques’s failure to do the pain assessment set in4

chain a series of events that resulted in the interdisciplinary5

team not care planning for pain.6

We’ve heard testimony from all of the experts the7

initial assessment is critical.  Maybe others in the chain of8

command did not do their jobs either.9

Ms. Jacques testified that the other nurse involved10

in this was terminated over it.  But here, as with other11

incidents, in its proceeding, for the purpose of determining12

whether reinstating these individuals is in the public13

interest, in the interest of the patients, whether other14

employees made mistakes, too, I submit doesn’t justify the15

mistakes that these individuals made, and isn’t relevant to the16

question of whether reinstatement of these people is in the17

public interest; and Ms. Jacques got a final warning for that.18

September 28th, 2010, failure to document post fall,19

Exhibit D-22.  Ms. Martin said she had no problem with this20

discipline, that was a first written notice.21

The 9/24 discipline stood.22

The 9/25 discipline was crossed out, and regardless23

of whether that was -- when that was crossed out, the fact of24

the matter is the 9/24 is undisputed, it’s agreed by all of the25
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experts, including Ms. Martin, that that was something that1

required discipline.2

November 1, 2010, Ms. Jacques, incomplete incident3

reports.  The Board says it was company policy that you had 244

hours to write up incident reports.  That’s not correct. 5

Exhibit P-22 indicates the policy is to start incident reports6

right away, you can submit it to the director of nursing within7

24 hours.8

The Board says part of the problem should be excused9

because the CNA went home.10

The union says you should look at everything else11

that Ms. Jacques did that night. 12

None of these things excuse the poor quality of Ms.13

Jacques’s own statement.  She read it on the stand, the experts14

read it. She stopped midsentence.  It was unintelligible.  Ms.15

Bell testified with regard to the CNA the better practice was16

to call the CNA back and have her finish the report.17

And in any event, Ms. Jacques was warned here, not18

terminated here.19

No one, including Ms. Martin, expressed the opinion20

that the report that Ms. Jacques herself did was adequate or21

appropriate.22

February 10, 2011, the discharge of Ms. Jacques,23

there were two errors:24

First, she did not transcribe the order from the25
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doctor correctly.  The enteric coated versus regular aspirin.1

Second, she left the order off the MAR completely.2

The Board and the union blamed this on the fact that3

there were five admissions, the fax machine wasn’t working. 4

The reality of it is that this is what happened.  Again, it5

does not excuse the errors.6

If this were a medication that caused harm to the7

patient, are you going to say to the patient’s family, “Your8

mother, aunt, father is dead because of a medication error, but9

it’s really understandable because the fax machine wasn’t10

working that night.”  It’s not an excuse.11

It’s interesting that the Board the last time12

commented on Ms. Jacques’s years of experience, said she was13

one of the most seasoned nurses, and that was why she often14

served as charge nurse.  And in the same breath, the board15

says, “Well, you have to excuse her mistakes that night because16

she was the charge nurse that evening, and it was busy.”17

Mr. Isele, February 9, Page 47, Line 4 to Line 8 was18

asked about whether this should have excused her mistakes,19

answer:20

“A It doesn’t excuse the mistake.  The charge nurse,21

which she was that night, has a number of important22

responsibilities.  And very blunt -- putting it very23

bluntly, a person’s either up to the task or they’re not. 24

And it’s clear to me that Ms. Jacques was not up to the25
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task.”1

Now the Board and the union also argue that the 24-2

hour chart check should have picked this up.  All three of the3

experts, including Ms. Martin, agree that wouldn’t excuse the4

mistake.5

Obviously the 24-hour chart check wouldn’t have6

prevented a patient from missing a dose of the medication in7

this case.8

But if the 24-hour chart check had picked it up, it9

would have matched up the wrong order against the non-entry --10

it would have matched up the wrong order against the non-entry11

on the MAR, and that wouldn’t have resolved the problem because12

of the fact that there were two errors here.13

THE COURT:  I think there was some testimony to the14

effect that the -- that record that comes with the patient on15

admission goes to the 24-hour chart check people.  But be that16

as it may.17

MS. ALITO:  It was the pharmacy, in fact, that picked18

up this error.  That’s how the error was picked up.19

And the real point here, Your Honor, is that even if20

it’s correct that they would have had something to show them21

the first mistake in writing down the order wrong when they22

made the 24-hour chart check, and even if they had picked up23

the error at that time, it doesn’t excuse the mistakes -- the24

two mistakes that Ms. Jacques made, and they were just the25
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latest in a long series of significant mistakes.1

Now all three of the experts --2

THE COURT:  Could I just stop you there and say that3

when you think about these issues, the Board does ask the Court4

to consider whether these individuals are being singled out for5

discipline in a system that has systemic problems.  You may get6

to that, I don’t.7

MS. ALITO:  I -- I will, but I’m --8

THE COURT:  But I would give you the opportunity.9

MS. ALITO:  But I’m happy to address that right now,10

Judge, because I think that’s irrelevant to this proceeding for11

a couple of reasons:12

I mean first it’s irrelevant in practical terms13

because Somerset no longer has -- no longer employs any of the14

other LPNs that the Board and the union point to as also being15

bad nurses or making similar mistakes.16

Somerset has gone through extraordinary efforts to17

improve the level of patient care, and they’ve gone to an all18

registered nurse model.19

So, whether Mohammad Bockarie should have been20

terminated months before he was, or whether Doreen Dandy should21

have been out of the facility months before she was, or any of22

the other LPNs that the Board points to as saying, “Well, other23

people made the same mistakes, and they weren’t terminated,”24

it’s no longer an issue.25



81

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

Now whether there was disparate treatment based on1

union membership or non-union membership, that’s going to be2

resolved when the unfair labor practice proceedings go through3

all of the levels of appeal, and that’s for that.4

And I submit that in this case, there -- none of5

those other LPNs that we’re talking about are there, number6

one.7

So, they’re not posing a risk of harm to the patients8

at Somerset because Somerset has decided that it wanted to and9

was going to take steps to improve the level of patient care. 10

So, what we would have if the Court reinstated these three11

individuals:  Somerset’s all RN.  None of the people with these12

kinds of mistake.  We put back in three nurses that every13

expert agreed violated the standard of care on multiple14

occasions, they would be the only LPNs there, and we’d be doing15

it based on the Board’s allegation that others who made16

mistakes should have been terminated at the same time.  Well,17

they’re gone.  Whether through termination or other reasons,18

they’re no longer there.  That’s no longer a consideration.19

So, all those other people that they say, “Oh, they20

equally put patients at risk,” as a practical matter, that’s no21

longer a consideration and I think even if it weren’t, in the22

context of deciding what’s in the public interest as reflected23

in Federal and State regulation of healthcare governing this24

facility, whether there’s another individual there who should25
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be terminated, that’s not a consideration on whether these1

folks are creating a risk of harm.2

But this Court doesn’t even have to get to that level3

because every single person that the Board talks about, and4

that the union talks about as being -- making similar mistakes5

is gone.6

And now the Board and the union are going to say,7

“The fact that you tried to improve by going to an all RN model8

was another unfair labor practice charge,” and that’s going to9

be decided in another proceeding in another time.10

THE COURT:  I do understand that part.11

MS. ALITO:  Now all three of the experts agreed that12

discipline of these employees was appropriate.  What they13

differed about was the level of discipline.14

Ms. Martin said she would have given these employees15

more chances.  She said this was based on her belief that they16

would not have made these mistakes in the future.  She conceded17

this was pure speculation.18

She also agreed it appeared that Somerset is doing19

its best when giving repeated training.  And we went through20

that with the witnesses, and we saw that at the same time, that21

these LPNs were making these mistakes, they were getting22

training from Somerset on exactly the same topics that they23

were making mistakes on.  They were ignoring the training, they24

were careless, and based on the record, it appears that they25



83

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

just didn’t care.  We’ve summarized those training records1

which were put in evidence as exhibits, they’re summarized in a2

chart that we’ve provided to the Court.3

Ms. Martin was shown these exhibits, she agreed that4

Somerset was making efforts to educate the LPNs on what was5

expected of them.6

On January 27th, Page 126, Line 8 to Line 20, 7

“Q My question’s not going to depend on that.  My8

question is looking at this whole series of educational9

sessions -- call them educational, or call them training10

sessions with the LPNs that Somerset was conducting during11

this period of time, you would agree, would you not, that12

Somerset really was making a good effort at educating the13

LPNs in what was expected of them in terms of the standard14

of care?15

“A I’d agree with that.16

“Q And after you do an educational program a number of17

times, at some point, you’ve got to move from education to18

discipline, don’t you?19

“A Yes, I do agree with that.”20

Now I was getting next -- and I’m going to return to21

it for a second.  My answer to the Court’s last question was22

next in my notes, but I do want to make sure that I’ve covered23

this because I think this goes to the heart of what we’re24

talking about today.  When Ms. Dichner argued the last time,25
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she stated that she’s not condoning nursing errors, and she1

stated that if it weren’t for the disparate treatment, we2

wouldn’t be here.3

And we believe that this is a critical admission by4

the union going to the exact question the Court asked.  What5

the union is saying is not that the nurses made mistakes --6

didn’t make mistakes that went below the standard of care, they7

did.  And the nurses admitted that they did, and it appears8

that everybody concedes that they made at least some of these9

mistakes.  There are a couple of them in dispute.  There are10

explanations, excuses for some of them, but the essential fact11

that all three LPNs made multiple mistakes that violated the12

standard of care, nobody’s disputing that.13

The union’s position and the Board’s position14

reflected in the Court’s question to me is that we need to15

tolerate these mistakes because some other nurses weren’t16

disciplined to quickly enough.  And as I said, we submit this17

is not what the Court should be looking at in the context of18

the 10(j).  It should be whether reinstatement is in the public19

interest.20

We submit that given the serious nature of the21

nursing errors that all of the LPNs made, there can’t be any22

serious question but that it would be contrary to the public23

interest to reinstate them, no matter what anyone else did or24

when.25
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And, again, the disparate treatment argument is now1

made moot by the fact that the facility has eliminated the LPN2

position at Somerset Valley.  Exhibits D-4 and D-5 show that3

Somerset Valley no longer employees LPNs.4

Ms. Bell, Mr. Isele, and Ms. Martin all agree that5

all other things being equal, RNs give better quality of care6

than LPNs.7

THE COURT:  If there are enough of them.8

MS. ALITO:  That’s right, and I will address that.9

Ms. Martin thought that LPNs could provide adequate10

care in a long-term facility, but Somerset Valley was not a11

long-term care facility, it was all subacute.  Nurse Martin12

conceded that on cross-examination January 27, Page 13,13

Linearize 10 to Line 12.  Jason Hutchins --14

THE COURT:  Would you just cover that again: long-15

term care versus subacute?16

MS. ALITO:  Yes.  Long-term care is what we would17

traditionally think of as a nursing home where someone is in18

without any immediate distress.  They’ve got chronic problems. 19

Their treatment -- they’re in there for a long period of time.20

The subacute are people who have been -- typically21

been released from the hospital.  They require -- Your Honor --22

THE COURT:  You can consult if you wish.23

MS. ALITO:  Yes, yes, I --24

THE COURT:  Go ahead.25
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MS. ALITO:  I have a feeling by the activity behind1

me that I --2

THE COURT:  Actually it would be a good time for a3

recess anyway.4

MS. ALITO:  Sure.  Thank you, Judge.5

THE COURT:  I wasn’t under the impression that6

Somerset is a subacute place 100 percent, if that is a7

distinction that we’re trying to make.8

MS. ALITO:  Thank you, Judge.9

THE COURT:  I remember that there was testimony that10

Merwick, which is the Princeton Hospital annexed care facility11

has gone to an all RN model in its subacute unit.12

MS. ALITO:  Right.13

THE COURT:  I didn’t hear anything that I recall14

about Somerset in that context.15

Off the record.16

(Recess 12:10 P.M./Reconvene 12:43 P.M.)17

THE COURT:  Back in session.  Thank you.18

MS. ALITO:  Judge, in response to your question, Mr.19

Hutchins testified in the ALJ proceeding at Page 1677, Line 1020

to 1678, Line 4 that Somerset Valley was purely subacute.21

Now it’s my understanding -- and my next sentence is22

not in the record, but I’m going to respond to the Court’s23

question, in any event -- that there are four or five patients24

who have carried over who are long-term care patients.  So,25
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it’s not completely accurate at present to say that there are1

no long-term care patients.2

The facility is 85 to 90 percent short-term subacute. 3

And what’s the definition of that?  According to Ms. Martin’s4

testimony, these are people who have immediately moved there5

from the hospital, they require more critical care, more6

intense care, and may -- more intense nursing.  It’s busier7

caring for these patients.8

For example, just to, you know, give you a practical9

example, it’s close to home for me.  My mother recently10

released from the hospital goes to subacute care for three11

weeks, you get rehab, you get a lot of treatment from doctors12

because, of course, today the hospitals are releasing people13

much more quickly than they did in the past, and then they14

released to go home, as opposed to what I would choose --15

THE COURT:  Or sent on down to long-term housing, not16

your mother --17

MS. ALITO:  Yes.18

THE COURT:  -- but --19

MS. ALITO:  Yes.20

THE COURT:  -- that can be the progression, too.21

MS. ALITO:  And the subacute is this transitional22

thing.  Normally right out of the hospital, requiring doctor23

treatment, therapy, more intense nursing, more treatments.24

THE COURT:  That fits in with the testimony that we25
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heard from all three experts that a patient is admitted with1

admitting notes from the hospital.  I think we heard that over2

and over again.3

MS. ALITO:  Right.4

THE COURT:  Thank you.5

MS. ALITO:  And that testimony from Nurse Martin was6

on January 26th, around Page 199 --7

THE COURT:  Thank you.8

MS. ALITO:  -- for discussion of the difference9

between the two.10

So, Ms. Martin conceded on cross-examination subacute11

patients require more skilled nurses than long-term care12

patients.13

And, of course, Mr. Isele and Ms. Bell, all three of14

the experts agreed that all RN care is preferable to LPN care,15

and that’s especially significant in the subacute population.16

Now on to the Court’s question with respect to the17

numbers of nurses, and I think this arises out of a statement18

that Mr. Silverstein made, comparing the total employee19

population between October, 2010 and October, 2011, and he said20

that there were 27 nurses, LPNs and RNs in October, 2010, and21

only 16 RNs in October, 2011.22

Mr. Silverstein --23

THE COURT:  Was this the full-time?24

MS. ALITO:  Well, see, that’s -- that’s --25
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THE COURT:  Okay.1

MS. ALITO:  That’s part of the issue, Judge, is that2

we know from -- this issue that was raised by the Board, we3

know from the ALJ record there were 27 nurses in October, 2010. 4

I don’t believe it’s in the record how many of them were full-5

time, and how many of them were part-time.6

There was also a statement by Mr. Silverstein that7

there was no evidence that the census dropped between October,8

2010 and October 2011.9

Mr. Silverstein knew when he said that that the10

census did drop because they had asked -- we had provided them11

this information, we didn’t consider it an issue, and we12

haven’t introduced this evidence here.  But on November 28th,13

2011 at 4:03 P.M., we gave him documentation that stated that14

the average daily census for October, 2010 was 56.68 residents,15

and that in October, 2011, the average daily census was 47.32.16

So, a drop of -- a significant drop in the census between those17

years.18

So, the argument that the Board is making essentially19

has no factual support in the record.  They’re saying 27 nurses20

then, we don’t know how many of them were full-time, how many21

of them were part-time.22

And they’re saying, in order to make this argument23

make sense, no significant drop in the census; well, there was.24

THE COURT:  All right.  Move on.25
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MS. ALITO:  Okay. 1

THE COURT:  Thank you.2

MS. ALITO:  And then we’ve addressed the issue that3

the union says that the Court should not consider the change in4

RN, only clinical staff model, because the union filed a charge5

over this in which it alleges that Somerset revised to bargain. 6

That issue is the subject of a different unfair labor practice7

proceeding, not in this Court.8

And separately, if the Third Circuit rules in9

Somerset Valley’s favor on the pending appeal from the split10

decision of the NLRB involving the validity of that election,11

that would be a separate basis to reject the union’s failure to12

bargain argument.13

Another factor with regard to the just and proper14

prong, which I’m going to address only briefly, is the issue of15

undue delay.  The Court is aware of the extended history here,16

and part of it was necessary.17

Part of it shows, I would submit, a lack of urgency18

by the Board in seeking the relief that they now contend in19

this Court is necessary injunctive relief.  Their own delay and20

request for adjournments of the proceedings, we submit,21

demonstrates that, in fact, there is no urgent need for22

injunctive relief and that the undue delay factor should be23

weighed against the Government in this case.24

With respect to the first prong, the reasonable cause25
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prong of the 10(j) standard, we recognize that the ALJ has1

found violations.  As the Board previously stated, that’s not2

the end of the process.  Exceptions have been filed.  The Board3

will need to decide.  And the Third Circuit will ultimately4

rule on whether to enforce or set aside the order.5

I’m not going to belabor this prong because we think6

the evidence is so overwhelming that an injunction is not just7

and proper.  That the Court need not even address the8

reasonable cause prong.9

Aside from the fact of saying that we’re confident10

that ultimately reinstatement of these individuals in11

connection with the unfair labor practice proceeding will not12

be ordered by the Board or the Third Circuit.13

The Board came into this Court solely on the strength14

of affidavits and argued initially that the Court shouldn’t15

even hear -- shouldn’t even conduct an evidentiary hearing,16

shouldn’t allow for expedited discovery.  We pointed out17

numerous inaccuracies in the affidavits of the key witnesses18

based on the four depositions we were initially allowed to19

take.20

Now that the Court has heard the testimony and had21

the opportunity to read a lot more, it’s clear that the nurses22

for which the Board seeks reinstatement did exactly what they23

were accused of doing.  That this was not a setup because of24

any union activity.  So, we do believe that there is a basis25
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for finding the Government failed on the reasonable cause1

prong, as well.2

In conclusion, it appears that this case was filed3

because the Board’s new policy to seek injunctions every time4

that an unlawful discharge is alleged in a union organizing5

campaign.  The Third Circuit has made clear that 10(j) relief6

should be reserved for extraordinary circumstances.7

In this case, there was hearsay testimony from Mr.8

Walsh, appropriate hearsay for some purposes, but no competent9

proof that union activity was chilled because of any allegedly10

unlawful conduct.11

The testimony of what the employees had said to him12

can come in for some purposes, but it can’t come in under the13

case relied upon to show the reason why the employees expressed14

the state of mind that they did.15

Seeing the deposition testimony of the other16

employees, the union made minimal efforts, if any, to stay in17

touch with the employees during this period.  The Board comes18

to the Court asking for extraordinary relief and the19

restatement of nurses who clearly impact the public interest in20

healthcare and the public interest of the patients in order to21

prevent a chilling of union activity, but the union itself22

doesn’t care enough to even stay in contact with the23

individuals that it says was chilled.24

The testimony of these individuals is they didn’t get25
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calls, they didn’t get visits to their home, they didn’t get1

notice of any union meetings.2

So, instead of the union doing that work themselves,3

they come to court and rely upon the Court under an4

inappropriate use of the 10(j) proceeding in order to do their5

work for them.6

There was no proof whatsoever in this proceeding that7

any bargaining was impacted, and there can’t be while the8

validity of the election and the Board’s two/one decision is9

still pending in the Third Circuit.10

And most importantly, there was overwhelming proof,11

even from the Board’s own expert that the relief that the Board12

seeks in this case would be contrary to the public interest in13

safe and effective nursing home care.14

What we really have in this case is a clash of two15

Government interests and regulations.  We have the clash of the16

Government’s regulation of healthcare, the extensive regulation17

of facilities of this type by the Federal and State18

governments, by statute and by regulation, so important to the19

Government that it goes through all of the certifications and20

all of the inspections we heard talked about.21

And then we have the competing interest represented22

by the National Labor Relations Act and what the Board23

characterizes as the paramount interest in collective24

bargaining.25
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In the circumstances of this case, unlike the case we1

were talking about the manufacturing of coffee cups or, you2

know, widgets as we said in law school, where that balance3

falls between the two competing governmental interests, I4

think, is not even a close call.  Collective bargaining5

interests can always be cured through the proceedings, through6

the unfair labor practice charges.7

Mistakes with respect to the governmental interest in8

healthcare, in large part, can’t be cured.9

If we make a mistake and someone who’s terminated who10

shouldn’t be terminated, we know from the regular employment11

discrimination cases there are lots of ways to cure that. 12

There are lots of ways for the union, if appropriate, if all of13

the appeals are won by the Government side, there are lots of14

ways for the union to engaged in its activities.15

But if mistakes are made with respect to patient16

care, many of those mistakes can’t be remedied.  Ms. Martin,17

who testified on the basis of pure speculation that there18

should be reinstatement of these employees admitted that her19

speculative conclusion is based on the assumption that suddenly20

these nurses are going to have a complete change of21

personality, a complete change of working, and they’re never22

going to make these mistakes again.23

We’re not talking about people who, on one occasion,24

make a mistake.  We’re talking about three LPNs who showed a25
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continuing pattern of violating the most fundamental1

requirements of their jobs, committing mistakes that put2

patients at risk that everyone agrees violated the standards of3

care, and that were just lucky that those mistakes in the past,4

as far as we know, have not caused any harm to patients.5

For the Government to argue and ask the Court to say,6

“We shouldn’t strive to improve patient care, we shouldn’t7

strive to do better than the sad reality of the past that Mr.8

Isele devoted his career to changing,” that’s contrary to, I9

think, every governmental interest and public policy interest10

that we could conceive of.11

Your Honor, we think that it is absolutely essential12

that these three nurses who have demonstrated that they have no13

concern for patients, they have no concern for meeting the14

standards of care, and that they have not learned from repeated15

attempts in the past by Somerset to train them in the property16

way to give patient care, that they cannot be reinstated17

consistent with the public interest.  That to do so would put18

patients at risk, and create a very real likelihood of actual19

harm to the patients of Somerset.20

And we also think it’s contrary to the public21

interest to reinstate the per diems and the others.  I’ve22

stated my reasons, I don’t need to take more time of the Court23

with respect to that.24

Thank you.25



96

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

THE COURT:  And thank you.  Let me just say that1

there will be opportunity for reply briefly now.  And that the2

defendant will only have an opportunity for surreply if there’s3

something that is misstated and that the Court needs to be made4

aware of.5

Would you like your recess now?6

MR. SILVERSTEIN:  Just a few minutes, Your Honor.7

THE COURT:  Okay.  Fine.8

(Recess 12:59 P.M./Reconvene 1:20 P.M.)9

THE COURT:  Yes.10

MR. SILVERSTEIN:  Thank you, Your Honor.  If I could11

have a quick rebuttal?12

THE COURT:  Yes, Mr. Silverstein.13

MR. SILVERSTEIN:  Thank you, Your Honor.  I will try14

and make this brief because we -- on the 13th of March, we15

offered a pretty lengthy closing statement, and we don’t to --16

THE COURT:  I have that.  I recall that all.17

MR. SILVERSTEIN:  So, we don’t want to belabor many18

of the arguments that we have previously raised.19

However, I want to touch on a few things raised by20

Ms. Alito today.  Specifically with regards to Ms. Wells21

because there was not a lot of testimony in regards to her in22

this proceeding.  There was plenty of testimony that Ms. Wells23

offered, as well as respondent’s witnesses offered, in the ALJ24

hearing.25
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The point that I’d like to raise is with regards to1

respondent’s counsel’s contention that respondent Exhibit 52,2

53, and 54 at the ALJ hearing represent a certain number of3

discrepancies, and how those discrepancies were reduced after4

Ms. Wells was terminated.5

As a point of clarification, what was adduced at the6

ALJ hearing, and may not have been adduced at this proceeding,7

was that Ms. Wells testified that the Heedles schedule, the8

schedule that was proposed by the former administrator,9

Elizabeth Heedles, and that was really the foundation for the10

employees engaging in their union activity and trying to --11

trying to form, and eventually voting in the union.  That that12

was actually inputted into SmartLinx by Ms. Heedles.13

And there’s testimony in general on Pages 1224 to14

1226 and 1240 to 1242 of the ALJ hearing from Ms. Wells in15

which she indicates how the inputting of this data by Ms.16

Heedles, contradicting what Ms. Illis’s instructions were,17

supplied a foundation for there being a lot of confusion with18

regards to scheduling, particularly in a period of August and19

September, 2010, and also as an explanation as to how these20

discrepancies rose during this period with regard to the21

SmartLinx and the punching in of schedules.22

With regards to respondent’s counsel’s statement23

about the Board’s 10(j) policy.  We just wanted to note that24

this matter was briefed by petitioner counsel and union counsel25
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to the Court.  Petitioner’s brief is dated July 20th.1

With regards to the fact that there are no longer2

LPNs currently at Somerset Valley Nursing and Rehabilitation3

Center, I would like to point out that when this application4

was initially filed in April, respondent was still hiring LPNs5

and that they did employ a full complement of LPNs at that6

time.7

And that to the best of our knowledge, there has been8

no change in the composition of the nature of the residents who9

stay at Somerset Valley over a period of time, meaning that10

there’s been no significant change in terms of the percentage11

of subacute patients versus whatever distinguishing factors in12

terms of their needs and cares, and that these patients were13

treated by LPNs for a number of years prior to any union14

activity that broke out, they had the same needs and cares that15

they have today.16

With regards to the per diem CNAs, we’d like to note17

in response to some of the deposition cites that respondent’s18

counsel offered with -- either regards to communications with19

the union for the election, after the election, during the --20

right up to the ALJ proceeding, and the -- this proceeding. 21

Avian Jarbo, on Pages 64 to 73 is testifying to her fear --22

fears that were expressed to -- by her coworkers to herself on23

the various subjects that petitioner’s case relies upon, as24

well as the subjects that we raised in oral arguments on March25
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13th.1

She also indicates her communications with Mr. Walsh. 2

Ms. Jarbo gave an affidavit during the Board’s investigation in3

the fall of 2010.  She also testified at the ALJ hearing, and4

she indicated that Mr. Walsh had communicated with her during5

this period.6

And Mr. Walsh also supplied testimony in this7

proceeding in which he detailed Ms. Jarbo’s anticipated8

participation in this proceeding until the incident with Ms.9

Jarbo’s husband, and the communication by them of their fear of10

participation in this proceeding, leading to any potential11

repercussions from Ms. Jarbo.12

So, there is a continuous line of communication that13

has been established in this case between the union, Ms. Jarbo,14

and some of the other CNAs, including Annie Stubbs, who15

attended the 9/23/2010 union meeting at the Office Bar and16

Grille.  This sign-in sheet is contained in petitioner’s17

Exhibit 1.18

She offered at her deposition that she had been to a19

meeting, and that the reasons why she didn’t attend subsequent20

meetings were simply because they interfered with her work21

schedule, having a full-time job in another facility.22

Ms. Stubbs gave an affidavit to the Board in October23

of 2010 with regards to the unfair labor practice charges filed24

by the union in this situation.25
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She also testified at the ALJ hearing.  So, there is1

a continuous line of communication from the election period,2

fall of 2010 up through the spring of 2011 with these3

individuals.4

There may be periods of time where there is not5

necessarily continuous communication, but there is a6

conductivity between the union’s efforts to keep these7

individuals apprized of what’s going on, as well as Mr. Walsh’s8

testimony that when the union was leafletting, and sending out9

notices, that all of these notices were mailed out to10

individuals who were on the election eligibility list of which11

all five of these CNAs that the Board is seeking the12

restoration of their hours, that they were all eligible voters13

in the September 2nd election.14

Respondent’s counsel had indicated that the15

employer’s activities did not amount to a setup for union16

activities.  I believe that was with respect to the reasonable17

cause prong.  The ALJ, respectfully, disagreed with that18

position after hearing 19 days of testimony and briefing on the19

matters where the ALJ found violations of the National Labor20

Relations Act for all the allegations that the Board had21

alleged in its amended consolidated complaint.22

That also ties back to Ms. Wells and the evidence23

that respondent was proffering during its oral argument.  This24

was all considered by the Administrative Law Judge on the25



101

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

record, as well as the testimony of Ms. Wells, John Kokorus,1

Doreen Illis, Inez Konjoh where the Administrative Law Judge2

credited Ms. Wells and found that, in fact, the employer’s3

decision to terminate her was in violation of Section 8(a)(3)4

of the National Labor Relations Act.5

Now the fact that some of the actors engaged in these6

unfair labor practices, the actors referenced by respondent’s7

counsel being Ms. Konjoh, Ms. Illis, Mr. Hutchins, there was8

testimony at the ALJ hearing that Ms. Konjoh -- Ms. Konjoh9

testified herself that she was transferred to another facility. 10

Actually she -- there was testimony that she has worked at two11

subsequent facilities.  So, it’s not like respondent has12

terminated her employment, they simply shifted her to another13

facility in another role with the company.  And Ms. Illis was14

transferred to another of Care One’s facilities, I believe it’s15

Care One at Wall.16

THE COURT:  Are you saying that you dispute17

respondent’s contention that Konjoh has been terminated for18

performance issues?19

MR. SILVERSTEIN:  I don’t specifically recall20

respondent’s counsel’s contention as to whether she said21

“terminated” or “transferred.”  She was -- it was our22

understanding that she was relieved of her duties at Somerset23

Valley, then was placed in other facilities that Care One24

operates.25
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And the point that I’m trying to make, Your Honor, is1

that even though these actors have been transferred to other2

facilities, there has been no remedial action taken for the3

numerous unfair labor practices that they committed, which4

means that the employees having seen these individuals leave5

have never been sent a signal or a message that either these6

unfair labor practices that these individuals committed would7

no longer continue, there was never any affirmative statement. 8

Essentially the message that these employees got was that if9

you engage in union activities, there will be consequences.10

And the consequences are the reason why we’re here,11

which is the preservation of the collective bargaining process,12

the preservation of the Board’s statutory remedies and remedial13

power, and the fact that the stain of these unfair labor14

practices is still present at Somerset Valley.  And that is the15

reason why the Board is seeking interim injunctive relief.  For16

the Court to send the message to these employees that they are17

allowed to engage in Section 7 activity.  Section 7 rights, as18

spelled out in the National Labor Relations Act, that they’re19

allowed to engage in this activity without fear of retaliation.20

And to the contention that collective bargaining21

interest can always be cured at a later date, petitioner22

contends that that is the specific purpose why Congress23

inserted Section 10(j) language into the National Labor24

Relations Act, because there was an understanding, and the case25
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law in the Third Circuit, and beyond, confirms this1

understanding that there is a point in time in which these2

events cannot -- these unfair labor practices cannot be cured. 3

And that is why we are here to seek interim injunctive relief4

because it is our contention that we have satisfied -- more5

than satisfied the reasonable cause prong of the test, as well6

as the just and proper prong, as well.7

And we direct your attention, Your Honor, to Jillian8

Jacques’s testimony in this Court where respondent contends9

during their oral argument that there was no -- I can’t10

remember the term the respondent’s counsel used -- that there11

was no -- I’ll use the word “proof” or foundation for the fear12

of recrimination, the chill in this case that was offered by13

petitioner.  But Ms. Jacques’s testimony was that foundation,14

was that proof.  Her firsthand knowledge of how she felt of the15

direct correlation between respondent’s unlawful conduct and16

her participation in union activities being one of the most17

ardent -- going from one of the most ardent supporters pre-18

election to essentially shutting herself off from the union in19

the fall of 2010, to becoming a supporter once more once the20

hearing officer’s decision issued in January, 2011, to being21

terminated a few weeks later, and one day before the union’s22

first meeting of 2011.23

So, Ms. Jacques provides the proof for chill in this24

case, evidence of fear and helplessness expressed by her,25
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expressed by employees to her, expressed by her to other1

employees and the union at union meetings throughout the fall2

of 2010, and in February of 2011.3

 The cause was the employer’s unlawful actions.  The4

foundation for this chill is provided by Ms. Jacques, and5

corroborates Mr. Walsh’s testimony and the admissible testimony6

under 803-3 as set forth in Lightner versus Dauman Pallet, Inc. 7

And we submit, Your Honor, that petitioner has more than8

satisfied the requirements for granting of injunctive relief in9

this case, and we ask you to review the case law as it is in10

the Third Circuit and to find that injunctive relief is11

necessary to preserve the integrity of the collective12

bargaining process, to send a signal to these employees that13

they may engage in union activities without fear of14

recrimination.15

Thank you very much.16

THE COURT:  Thank you. 17

MS. DICHNER:  Good afternoon, Your Honor.18

THE COURT:  Ms. Dichner, good afternoon.19

MS. DICHNER:  Respondent’s counsel stated that the20

NLRB has a new policy of seeking 10(j) in all cases where21

there’s alleged discharges.  That’s completely inaccurate.22

The memos that were submitted and the briefs that23

were submitted in connection with the Winter issue that was24

raised addressed this issue.25
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And I would also like to point out to the Court that1

on March 8th, 2012, the office of the general counsel of the2

NLRB issued a memorandum, GC-12-03, which is a summary of3

operations for fiscal year 2011, this can be obtained on the4

NLRB web site, or I can assist the Court in obtaining a copy,5

and provide it to counsel.6

In that report of the general counsel, the general7

counsel stated that 154 cases were considered for 10(j) relief,8

sent to the general counsel from the regions.  10(j) petitions9

were filed in 45 cases.  Hardly ever case that came before the10

Board.11

Moreover, the Board had a 93 percent success rate in12

these cases before the courts, either through litigation or13

ultimate settlement.14

Counsel for respondent referred to Supreme Court15

decisions, Hoffman in particular, stating that the Court has16

held where the NLRA is inconsistent with other Federal17

policies, the NLRA would necessarily prevail.18

In Hoffman at issue was a Federal statute, the19

Immigration Reform and Control Act.  And it dealt with the20

issue of whether or not undocumented workers could be21

reinstated, and conflicted, the Supreme Court said, directly22

with the Immigration Act.23

What we have in this case are F tags that have been24

cited to the Court.  The F tags are not part of the CFR.  They25
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are in Appendix PP to the guidelines that are given to the1

surveyors when they do the investigations.  And petitioner’s 222

contains the Appendix PP with the guidance.3

Hospital’s healthcare facilities are different from4

factors, as counsel for the respondent has said.  In the5

Supreme Court’s case in Beth Israel, the Court noted that --6

and deferred, and found that the Board’s balancing of the7

interest was very appropriate.  And there, the Board said, and8

the court endorsed, that employees in healthcare do not give up9

their Section 7 rights.  And it noted that when Congress10

amended the act to include healthcare facilities in the ‘70's,11

they specifically addressed the concern that they had through12

Section 8(g) of the Act.  And that is a section that requires13

unions to give healthcare facilities ten days’ notice before14

they engage in picketing or striking.  And that the Board had15

struck the appropriate balance when it held in Beth Israel that16

hospital workers have the right to organize, they have the17

right to solicit their coworkers at work in support of the18

union.  That they did not leave those rights at the door when19

they entered the hospital.20

Counsel also talked about employer union activities,21

and employer activities as if the efforts of an employer to22

encourage their employees to vote against unionization is equal23

to the efforts of a union or employees to engage with their24

coworkers in support of the union.  That couldn’t be farther25
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from the truth.  There is well-established Board law -- I don’t1

-- I’m sorry, I didn’t anticipate that argument, I don’t have2

it here.  Employers employ these people.  They have far more3

impact over workers than the coworkers of these people do. 4

It’s a very well-established principle.  Different rules apply5

to employers than to employees, and to unions, which are not in6

the facility, have no power over these employees.7

With respect to counsel’s repeated reference to the8

objections hearing and the election fairness, the employer9

filed more than a dozen election objections.  There was a very,10

very lengthy hearing.  Every single one of those objections was11

dismissed.12

The Board --13

THE COURT:  That is the decision that’s before the14

Third Circuit now, right?15

MS. DICHNER:  Yes, that’s now before the --16

THE COURT:  The certification of the union election.17

MS. DICHNER:  Correct, Your Honor, yes.  The majority18

of the Board followed clear precedent.  The dissent by Member19

Hayes was on one issue, which counsel alleged to, which related20

to a flier the union put out that had photographs of employees21

with statements by the employees about why they supported the22

union.23

The Board, following clear precedent, said that that24

was not a misrepresentation that, under the law, could disturb25
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election results.  That it was clearly a union -- it was1

clearly union propaganda.  So, we’re very confident that we2

will prevail there.3

THE COURT:  Just out of curiosity, what’s the4

temporal status of that appeal?  Has it been briefed?5

MS. DICHNER:   No, it has not.  It has not been6

briefed.  There’s a briefing schedule for April and May.7

THE COURT:  Yes, okay.8

MS. DICHNER:  But respondent has raised all sorts of9

issues concerning -- I’ll withdraw that.10

THE COURT:  Everything.11

MS. DICHNER:  Yes, everything under the sun.12

THE COURT:  Everything, yes.  Okay.13

(Laughter)14

MS. DICHNER:  Fair to say?15

MS. ALITO:  As we have a right to do.16

MS. DICHNER:  Just an aside, there was a remark about17

Jillian Jacques received a final warning, and that the next18

step would be termination.  I would just refer the Court to19

exhibit -- certain exhibits in the ALJ proceeding where an20

employee was -- received a final warning, and then many, many,21

many warnings after that.  R-84, 93, 98, and 83 in the ALJ22

proceeding.23

Counsel stated that the key difference that Vibra --24

Vibra Screw is distinguishable from this case because there,25
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the union had been certified.  That’s not a distinguishing1

factor in these cases.  There are a number of cases where 10(j)2

has been granted when a union hasn’t been certified, and the3

case did not turn on the certification, the case turned on4

chill, and many, many other things.5

And in the South Jersey Sanitation case, counsel6

said, “Well, that’s distinguishable because it occurred during7

the embryotic stages.”  There is ample support in the Third8

Circuit that doesn’t look at chill simply and embryotic stages,9

Wellington, Vibra Screw, for example, were not in embryotic10

stages.11

And then another aside on the TAR, counsel said it’s12

just nonsensical what occurred with Sheena Claudio, and this13

issue of the TARs that the go with the cart.  So, how in the14

world is it that people wouldn’t put their initials on?  And15

that what that really meant was she didn’t give the treatments.16

Well, the record doesn’t reflect that that’s what she17

was discharged for.18

But we all know from what we’ve seen in this case,19

and we cited it to the Court in our opening arguments, blank20

TARs and MARs were pervasive at Somerset Valley.  I can’t tell21

the -- I don’t know why, but it was a pervasive problem.  There22

was a plan of correction to deal with that.  Clearly it appears23

that people didn’t carry those MARs and TARs with them all the24

time with those carts, and there is evidence in the record,25
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which we cited in our openings, that they weren’t always with1

the cart.  They were taken off the cart, looked at by other2

people.3

So, that’s, in my view, the most plausible4

explanation about -- on that issue.5

THE COURT:  I’m just sighing because it’s hard to6

picture the unit itself, and how it functions.  But we have all7

the evidence, and I’ll sort through it.8

MS. DICHNER:  Here, as Mr. Silverstein described, we9

have compelling evidence of chill.  There was a dramatic in10

union activity, and there’s direct evidence of that.11

Substantial injury has been done to the organizing12

campaign and to the sentiment of the employees who selected the13

union as their representative.  I do not know when this14

litigation is going to end, but these employees have been15

denied a critical right, and they are afraid.  And I think the16

evidence is very clear on that, and that status quo must be17

restored.  This is going to be a permanent injury.  We will18

never -- the union will never be able to effectively represent19

these employees and engage these employees given what has20

happened and the employees’ response to what has happened,21

rendering the Board’s remedy meaningless.22

I’d like to just address this question that counsel -23

- comment counsel made that the errors of the other nurses, the24

disparate treatment is simply not relevant because they have25
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employed RNs.  I would like to point out that in the record1

before the Administrative Law Judge, there were errors2

committed by registered nurses that were no less serious than3

the infractions that were committed by the three LPNs.4

GC-115 relates to an October, 2010 error by RN Bison5

(phonetic) where she didn’t complete an incident report on a6

fall, where a CNA statement was missing.  She, by the way, got7

a verbal warning for that, almost identical to what happened to8

Jillian Jacques.9

Another nurse, Nicole Eby (phonetic), R-67 in the --10

respondent 67 in the ULP proceeding.  She failed to document a11

post fall and complete a neuro check, received a written12

warning.  This is a registered nurse.13

So, the idea that for the claim that the employer14

took extraordinary efforts, and they’ve gone to this RN model15

because RNs are so superior to LPNs is simply quite16

questionable given that RNs make mistakes, LPNs make mistakes. 17

Unfortunately in the healthcare world, there are a lot of18

mistakes, we read about it every day.  Errors appear to be19

unavoidable.20

And there -- I -- the reason that -- I would submit21

that the reason that Somerset continued to employ other LPNs22

who committed infractions, as I’ve said before, some more23

serious than the three LPNs we have here, RNs who committed24

infractions -- is in the real world, they wouldn’t be able to25
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operate a nursing home if employees were fired for the kinds of1

infractions which were largely documentation errors in this2

case.  And that that’s why those folks -- that’s why those3

nurses were not fired.  And the reason the three nurses who are4

before the Court were fired was because of their union5

activity.6

This conclusion is supported by the comparative7

treatment that the record reflects, by Nurse Martin’s8

testimony, and by Ms. Southgate’s testimony.  Direct testimony9

that management was out to get these nurses, to look for10

mistakes for these nurses, and to fire them.11

I think the record -- counsel also talked -- also12

disparages these nurses saying that they had no concern at all13

about patient care.  I don’t think that the record reflects14

that at all.  15

Ms. Jacques was before you, very nervously in court. 16

This was not a nurse that demonstrated that she did not care17

about the residents.  The nurses’ statements, when they made a18

mistake, they did admit it.  Yes, did they try to say that19

there were mitigating circumstances?  They did.  They tried to20

point that out, they tried to defend themselves.  But to say21

that to do that means you don’t care about the treatment of22

residents is a really unfounded and unfair statement about23

these nurses, some of whom had dedicated many years to the24

treatment of very sick and -- very sick people who, you know,25
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require a lot of care.1

With respect to the long-term care versus subacute2

question.  I would just like to point out to the Court that in3

Ms. Bell’s second report, D-8, on Page 3 where she talks about4

the change to the RN model, and the benefit that that provides,5

she talks about the needs of current long-term care residents. 6

She doesn’t talk at all about subacute.  Her report talks about7

the long-term residents being older, sicker, and frailer than8

residents in facilities in the past.9

Her report said -- she is saying that you need RNs to10

take care of these long-term frail patients that have lots of11

needs, totally contrary to what respondent belatedly asserted12

in this proceeding about subacute.13

Be that as it may, there’s no evidence that the14

population that’s being served by Somerset Valley is different15

today than it was a year ago, two years ago, or three years16

ago.  Same population.17

And although not in the record, as some of counsel’s18

comments weren’t, the care that’s required for these long-term19

residents involve a lot of significant nursing,20

responsibilities with trache tubes, and wound vacuums, and21

multiple IVs, people with congestive heart failure.  This22

distinction that was distinction that was belatedly raised in23

this proceeding, I would submit, is -- was an attempt to simply24

try to buttress this claim about the new model.25
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And, in conclusion, I would just repeat that the1

issue here is the Board’s eventual remedial powers.  They are2

going to be meaningless by the time this case gets to the Board3

and gets to the Court of Appeals, as I’m sure it will be -- if4

the union prevails there, it will be appealed.  And that as the5

Third Circuit --6

THE COURT:  When you say “this case,” it seems to be7

proceeding in pieces.  So --8

MS. DICHNER:  Yes.  So -- yes.9

THE COURT:  The union election is now before the10

Third Circuit.  The conversion to the RN model is just getting11

started before the Board, right?12

MS. DICHNER:  So, there are three --13

THE COURT:  And those are the two pieces --14

MS. DICHNER:  Yes, okay, so there’s three:15

It’s the election objections case that’s in the Third16

Circuit at this point -- well, it’s the refusal to bargain17

where they will attempt to raise that.18

The second piece of litigation is the litigation19

before the Administrative Law Judge on the three discharges. 20

That’s pending before the Board.21

THE COURT:  Okay.  Right.22

MS. DICHNER:  Okay.  That respondent has raised23

issues about whether the Board even has authority to rule in24

that case because of the recess appointments by the President. 25
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There were two recess appointments by the President to the1

Board.2

THE COURT:  To the Board.3

MS. DICHNER:  To the Board, yes.  Yes.  And one4

recessed to another agency.5

THE COURT:  So, that’s a structural -- 6

MS. DICHNER:  Yes.7

THE COURT:  A jurisdictional argument.8

MS. DICHNER:  Yes.  So, that one is going to go9

through the process pretty slowly, I would expect.  And then10

the third --11

THE COURT:  But if the Board does get a chance to12

rule on that, is there an automatic right of appeal up to what,13

the DC Circuit?14

MS. DICHNER:  It would be either the DC Circuit or15

the Third Circuit.  Either the Board would seek to enforce its16

order, if they rule in favor of the general counsel, or the17

respondent can seek review of the Board’s order.18

THE COURT:  Okay.19

MS. DICHNER:  And then the third proceeding is the20

one that the Board recently issued a complaint on.21

THE COURT:  Okay.22

MS. DICHNER:  Thank you, Your Honor.23

THE COURT:  Thank you very much.24

MS. ALITO:  Your Honor, following your instruction to25



116

TRANSCRIPTS PLUS, INC.
PHONE 215-862-1115 ! FAX 215-862-6639 ! E-MAIL CourtTranscripts@aol.com

limit myself to corrections, I would state that Ms. Konjoh is1

no longer employed by any related company, and nor is Mr.2

Hutchins.3

Thank you.4

THE COURT:  Okay.  We will have to do findings and5

conclusions on paper.  There is no way that any reviewing court6

would be satisfied with an oral opinion from the bench, I7

believe, in a case of this magnitude.  And so that’s what we8

are in the process of preparing.  And we will have it out to9

you as soon as possible.  I can’t give a prediction when, but10

just as you have been working diligently, we have been11

attempting to do likewise, as I’m sure you can tell from some12

of my questions here today. Okay.13

MS. ALITO:  Thanks so much, Judge.14

MR. SILVERSTEIN:  Thank you, Your Honor.15

THE COURT:  If you’ll just, before you leave, stop16

with the courtroom deputy to make sure that the hearing17

exhibits themselves are all -- the hearing that we conducted18

here, those exhibits are agreed as between the two sides.19

MR. SILVERSTEIN:  No --20

MS. ALITO:  I think we did, but we will, yes.21

THE COURT:  Thank you.  And I would like to express22

my very high compliments to both teams, both sides, all parties23

for the excellent presentations that you have provided24

throughout the proceedings in this court, they’ve been very25
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helpful to us, and your legal work has just been outstanding,1

every single one of you.2

MS. ALITO:  Thanks so much, Judge.  We appreciate it.3

MR. SILVERSTEIN:  Thank you, Judge.4

MR. SANTIAGO:  Thank you, Your Honor. 5

THE COURT:  Thank you.6

(Whereupon, at 1:56 P.M., the hearing was adjourned.)7
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