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RESPONDENT’S REPLY TO
GENERAL COUNSEL’S ANSWERING BRIEF

Respondent did not fail to except to the Judge’s conclusion that the impasse was broken
by the Charging Party’s communications beginning during the afternoon of March 31. (See
Respondent’s Exception 1e). Nor did Respondent fail to except to her erroneous conclusion that
the implementation was, therefore, unlawful. (See Respondent’s Exceptions 1 and 11(b)). Both
points were extensively argued throughout Respondent’s exceptions document.

The question as to whether it is sufficient in order to break an impasse for a party merely
to assert, without any specifics, that it has “new proposals” is one of the more significant issues
in the case. Respondent has cited precisely “in point” Board authority to the effect that such is
not sufficient to break an existing impasse. (See Respondent’s Exceptions, pp. 13-14.) Acting
General Counsel seems more interested in raising bogus technicalities than meeting
Respondent’s arguments. He cites no cases for the proposition that merely making a conclusory
assertion as to “new proposals” operates to break impasse and compel a return to face-to-face

bargaining. The reason for the omission is that there are no such cases.
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Counsel for General Counsel also wrongly asserts that Respondent does not except to the
Judge’s finding of no lawful impasse as of the end of the June 23 bargaining. (See Respondent’s
Exceptions 5, 6, 7 and 10, which except to the only factual and legal conclusions relied upon by
the Judge on this issue).

Overall, General Counsel does not in any manner refute Respondent’s arguments that it
engaged in good faith bargaining in every respect prior to the meeting on March 31, 2010; that it
was the Union that previously had requested a final offer from the Company; that the Company
had presented such final offer, as requested, in good faith; and that, thereafter, the Company
chose to stand on such offer, as was its right.

The “speculation” discussion by General Counsel as to what “might” have happened had
the Company and Union resumed face to face discussions misses the point, which is that once a
final offer has been requested, lawfully given, and then reconfirmed, a party can stand on such
offer and insist that it will move no further, which is what was done here. To a certainty,
Respondent’s position was “final means final,” the Company was not moving from that offer;
and it was for the Union to accept or reject the offer as it stood.

Respondent’s point about the Union’s contemporaneously prepared, but never delivered,
writing as to the substance of its “new proposals” is that such document removed any possible
argument by General Counsel that the Union was remotely close to accepting the final offer,
something that confirmed what the Company negotiators had just been told in the meeting. The
Union was using a stalling strategy and the undelivered document proves exactly that. Contract
bargaining had been going on for two full months, and bargaining over schedule changes for

many additional months before the contract bargaining commenced. The Union was committed
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to not accepting the Company’s proposal and the Company was committed to standing on such
proposal. The result is called a good faith bargaining impasse.

Respectfully submitted,

SPENCER FANE BRITT & BROWNE LLP

/s/ Stanley E. Craven

Stanley E. Craven

Shawn M. Ford

9401 Indian Creek Parkway, Suite 700
Overland Park, KS 66210
913.345.8100

913.345.0736 (Facsimile)
scraven@spencerfane.com
sford@spencerfane.com
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CERTIFICATE OF SERVICE

I hereby certify that on the 7th day of October, 2011, Respondent’s Reply to General
Counsel’s Answering Brief was e-mailed, to:

Stephen C. Bensinger, T.A.

Andrew T. Miragliotta

National Labor Relations Board, Region 15
600 South Maestri Place, 7" Floor

New Orleans, LA 70130
stephen.bensinger@nlrb.gov
andrew.miragliotta@nlrb.gov

Attorneys for Petitioner

Louis L. Robein, Jr., Esq.

Robein, Urann, Spencer, Picard & Cangemi
2540 Severn Avenue, Suite 400

Metairie, LA 70002
Irobein@ruspclaw.com

Attorney to Union

Bruce Fickman

Associate General Counsel
USW International Union

Five Gateway Center, Room 807
Pittsburgh, PA 15222
bfickman@usw.org

Attorney to Union

/s/ Stanley E. Craven
Stanley E. Craven
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