UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 20

SAN FRANCISCO HEALTH CARE
& REHAB,, INC.

and Cases 20-CA-35415 & 35418

SIEU UNITED HEALTHCARE
WORKERS-WEST

ACTING GENERAL COUNSEL'S OPPOSITION TO RESPONDENT’S REQUEST
FOR SPECIAL PERMISSION TO APPEAL ADMINISTRATIVE LAW JUDGE
ETCHINGHAM’S ORDER DENYING RESPONDENT SAN FRANCISCO HEALTH
CARE & REHAB, INC.’S MOTION TO RESCHEDULE HEARING

Counsel for the General Counsel opposes Respondent’s Request for Special
Permission to Appeal Administrative Law Judge Etchingham’s September 27, 2011,'
Order Denying Respondent’s Motion to Reconsider an earlier Order denying
Respondent’s Motion to Reschedule Hearing. This Request—the latest in what has
become a saga of attempts by Respondent to put off the heafing———comes after two lengthy
postponements have already occurred. Because Respondent has supplied no supporting
evidence with its Motion; because the documents filed to date show that Respondent
cannot commit to a date certain for postponement and has otherwise failed to justify the
need for further delay; and because Judge Etchingham has made clear that special
accommodations may be made for Mr. Stukov should he be unable to physically attend

some or all of the hearing, the Request and Appeal should both be DENIED.

' All dates are in calendar year 2011, unless stated otherwise.



Acting General Counsel’s Opposition to Respondent's
Request for Special Permission to Appeal the
Administrative Law Judge’s Order Denying
Respondent’s Motion to Reschedule Hearing

1. RESPONDENT’S REQUEST AND APPEAL SHOULD BE DENIED
BECAUSE RESPONDENT HAS FAILED TO SUPPLY THE GROUNDS
RELIED ON FOR THE APPEAL
Section 102.26 of the National Labor Relations Board’s Rules and Regulations
requires that requests to the Board for special permission to appeal order of an
administrative law judge shall contain “(1) the reasons special permission should be
granted and (2) the grounds relied on for the appeal.” While Respondent has described its
reasons for taking issue with Judge Etchingham’s September 27 Order, it has supplied
none of the documentary evidence—the grounds relied on—to sustain its arguments.
Therefore, Respondent’s Request and Appeal should be denied summarily.
2. RESPONDENT’S REQUEST AND APPEAL SHOULD BE DENIED ON

THE MERITS

A. PROCEDURAL AND FACTUAL BACKGROUND

The initial Consolidated Complaint issued in these matters on May 31, setting the
hearing date for August 1. In its first motion for postponemeﬁt, filed on June 20,
Respondent originally asserted a number of reasons for its requested postponement to
October 3, including the unavailability of its Counsel and of Vice-President Stan Stukov
based on, for Counsel, a law firm meeting and personal travel plans, and, for Mr. Stukov,
his plans to travel to Russia from August 2 until August 26. (Exhibit A.) The motion
noted that Mr. Stukov had undergone knee reconstruction surgery during the week of June
13. The motion was denied by the Associate Chief Administrative Law Judge on June 24,

who noted “that the vice president’s current travel plans in August indicate that he
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believes he will be in good health at that time” while rejecting Respondent’s various other
asserted grounds. (Exhibit B.)

On July 5, Respondent filed its second request with the Regional Director to
reschedule the hearing to October 3, asserting new reasons such as counsel’s caseload and
the possibility of settlement. (Exhibit C.) No mention of Mr. Stukov’s knee condition
was made in this second motion. Respondent’s request was denied on July 8. (Exhibit
D.) Respondent then re-filed its motion with the Division of Judges and, for,the first time,
asserted that Mr. Stukov needed further surgery on his knee, this time to perform a
meniscus allograft transplantation (replacement of the meniscus, a cartilage ring in the
knee). (Exhibit E.) Respondent produced a letter from Mr. Stukov’s physician’s office
indicating that the donor tissue had been reserved on July 7 and that, if not used within
thirty days, would have to be returned to the tissue bank. A letter from the surgeon also
indicated that recovery from surgery would preclude Mr Stukov’s participation for at least
30 days. Taking these assertions at face value, Counsel for the Acting General Counsel
responded it would agree to a postponement until August 29 but attached an internet
document from Medline Plus describing the surgical procedure, which noted that it was
usually done by arthroscopic surgery and stating that, after surgery, most patients would
probably wear a knee brace for one to six weeks, may need crutches for one to six weeks
to prevent putting full weight on the knee, and that pain is usually managed with
medications. (Exhibit F.) The Chief Associate Administrative Law Judge rescheduled the

hearing to commence on September 12.
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On August 15, Respondent filed a third motion to reschedule hearing. (Exhibit G.)
This time Respondent asserted that, whereas the surgeon and the patient were available for
the surgery, an operating room at the Pacific Heights Surgery Center could not be booked
in late July or early August and could not be booked until August 24. Respondent
attached a letter from “Kelly P,”»a clerical assistant in the surgeon’s office, who stated her
“medical opinion” that Mr. Stukov would require at least 30 days to recover. On the basis
of these assertions, Respondent sought a new date of October 10. Faced with the option
of opposing what, at face value, was a reasonable request, Counsel for the Acting Genefal
Counsel negotiated yet another date with Respondent—October 5. The Regional Director
issued a Second Amended Consolidated Complaint on September 9 and noticed the
October 5 date. (Exhibit H.)

Respondent was not done. On September 14, Respondent filed yet another motion
for rescheduling, its fourth since the complaint initially issued. (Exhibit I, including an
earlier-filed September 2 letter from Mr. Stukov’s surgeoh.) In it, Respondent averred
that Mr. Stukov would be unable to attend the hearing, unable to assist its counsel in
preparation, and unavailable as a witness until some uncertain time after October 6. This
was, Respondent claimed, because Mr. Stﬁkov’s surgeon would not examine him until
October 5 “following his mandatory six week recovery from his August 24 surgery.”
Thus, what began as a recuperation of 30 days was now stretched to a mandatory period of
six weeks. Respondent stated that it would furnish another letter from the surgeon stating
a definite date when Mr. Stukov would be available, but failed timely to do so. In

opposition, Acting General Counsel pointed out factual and medical discrepancies in

4.
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Respondent’s filings, supported by two online articles concerning meniscus
transplantation. (Exhibit J.) Acting General Counsel also suggested that Respondent
supply a declaration from Mr. Stukov’s surgeon, under penalty of perjury, explaining the
necessity of further delay and providing a date certain for Mr. Stukov’s availability. On
September 20, Judge Etchingham issued his Order denying Respondent’s fourth motion.
(Exhibit K.) Among other things, Judge Etchingham concluded that, upon good cause
shown, accgmmodations would be made to allow Mr. Stukov to appear at the trial via
video conference.

Undaunted, Respondent filed with Judge Etchingham a motion to reconsider the
September 20 denial. (Exhibit L.) Besides reiterating the same arguments, Respondent
provided another letter from Mr. Stukov’s surgeon, who remained equivocal about when
exactly Mr. Stukov would be available for trial. After Acting General Counsel’s
opposition pointed this out, Judge Etchingham denied the motion for reconsideration by
Order dated September 27. (Exhibit M.)

B. ARUGMENT

i. Judge Etchingham Did Not Abuse His Discretion in Denying
Respondent’s Two Most Recent Attempts to Postpone the Hearing

In considering special appeals from rulings or orders of an administrative law
judge, the Board generally applies an abuse of discretion standard to determine whether
the: ruling or order attacked should be overturned. See Flour Dﬁniel, Inc., 353 NLRB 133
(2008) (applying abuse of discretion standard); George Joseph Orchard Siding, Inc., 325

NLRB 252 (1998) (same); see also FDL Foods, 285 NLRB 622 (1987) (applying abuse of
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discretion standard where a regional director’s ruling was challenged). Respondent has
shown no abuse of discretion here.

Judge Etchingham’s two orders clearly indicate the reasons for his rulings. In
particular, his September 27 Order states that Respondent’s speculations regarding when
Mr. Stukov would be available for hearing were insufficient to justify further delaying a
matter “long overdue for a hearing on [the] merits.” He concluded that the more recent
letter from Mr. Stukov’s doctor failed to aﬂeviate the speculative nature of Respondent’s
request. He also reiterated that the option remained open for accommodations to be made
for Mr. Stukov to participate remotely or, alternatively, for Respondent to select an
alternative corporate executive.

Given the circumstances, Judge Etchingham was well within his discretion to deny
Respondent’s most recent requests for rescheduling. As discussed, the documents before
him pointed out factual discrepancies contained in Respondent’s_ filings and incongruities
between Mr. Stukov’s surgeon’s conclusions regarding recovery time and descriptions of
the standard recovery time in various medical journals. The length of delay already
experienced in advancing this matter to hearing was also a compelling factor. Indeed,
inasmuch as Respondent’s pleadings never established for the judge a date certain when
Mr. Stukov would be available to participate in the hearing, Judge Etchingham was
essentially faced with a request for indefinite postponement. As Judge Etchingham has
made clear, alternatives are available to Respondent to allow it to intelligently proceed to

hearing on October 5.
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Respondent also complains that the judge’s orders result in the denial of due
process rights. Contrary to this claim, Respondent has been given ample opportunity to
demonstrate the need for rescheduling. As Judge Etchingham found, it has failed to do so.
Moreover, Respondent has failed to demonstrate that Mr. Stukov is the only company
executive available and competent to prepare for and attend the hearing.

C. CONCLUSION

Allowing yet another postponement of this hearing would result in further undue
delay in what Judge Etchingham correctly described as a matter “long overdue for a
hearing on [the] merits.” Respondent failed to demonstrate the necessity for granting what
would amount to an indefinite postponement, and Judge Etchingham was well within his
discretion to deny such a request.

For all of the above reasons, Respondent’s Request for Special Permission from
the Board to Appeal Administrative Law Judge Etchingham’s September 27, 2011, Order
Denying Respondent’s Motion to Reconsider should be promptly DENIED, and its
Appeal should be similarly DENIED.

DATED AT San Francisco, CA, this 29 day of September, 2011.

Respectfiilly s

“Richard J. McPalmer——
Counsel for the Acting General Counsel
National Labor Relations Board
Region 20
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES

SAN FRANCISCO HEALTH CARE &
REHAB, INC.

(Respondent)
and Case 20-CA-35415

Case 20-CA-35418

SEIU UNITED HEALTHCARE WORKERS-
WEST

(Charging Party)

RESPONDENT SAN FRANCISCO HEALTH CARE & REHAB, INC.’s MOTION TO
RESCHEDULE HEARING

Respondent's Motion to Reschedule the Hearing 20-CA-35415, 35418
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Pursuant to Sections 102.16(b) and 102.24(a) of the National Labor Relations Board’'s
Rules and Regulations, SAN FRANCISCO HEALTH CARE & REHAB, INC.
(“‘Respondent”) requests that the Hearing in the above referenced matter be

rescheduled from August 1, 2011 to October 3, 2011 for the reasons discussed below.

The charges in the case were filed February 14, 2011 and February 15, 2011.
Respondent fully participated and cooperated in an extended investigation with Region
20 of the NLRB (“the Region”). The Region thereafter issued the Consolidated
Complaint and Notice of Hearing (“Complaint”), dated May 31, 2011." On June 13,
2011, Respondent filed a motion with the Region seeking a rescheduling of the Hearing
for numerous compelling reasons. On June 14, 2011, Regional Director Joseph Frankl
summarily denied the motion without any explanation as to why the motion was denied.
(See Exhibit 1) Thus, the Respondent is appealing the Region’s denial of
Respondent’'s motion to reschedule the Hearing and/or raising it with Assistant Chief

Administrative Law Judge Mary Miller Cracraft.

Respondent submits that the Hearing must be rescheduled because of the unavailability
of parties and counsel, long pre-scheduled and paid travel plans by both parties and
éounsel, physical infirmity of Respondent based on serious recent disabling surgery,
and administrative necessity. Respondent submits the following detail in support of this
Motion for a rescheduling of the date for the Hearing. Respondent’s counsel called

Counsel for Charging Party to elicit Charging Party's position on rescheduling the

! Respondent asserts that the four month delay by the Region from the charges being filed until the
Complaint being issued demonstrates no urgent rush to hearing by the Region. Respondent fully
cooperated in the investigation while the Region further delayed. Now the Region’'s refusal to offer a
reasonable delay to Respondent is suspect to being a denial of due process.

Respondent’s Motion to Reschedule the Hearing 20-CA-35415, 35418
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Hearing date. Though extended discussion followed, Counsel for Charging Party has

not réplied.

Due to the extensive and subjective nature of the allegations and the extended and
varying time lines involved, Respondent’s Vice President and Chairman of the Board,
Stan Stukov, Respondent’s primary witness and representative, would be required to
review and prepare the matter for Hearing and consult with Respondent’s counsel.
Volumes of documents and piles of statistics and records involved require the direct
involvement, assistance and interpretation by Mr.Stukov. Mr. Stukov is currently
unavailable and will be unavailable for such efforts and undertaking between the current
date and the date the Hearing is currently scheduled, due to a knee réconstruction
surgery conducted one week ago. He is bed ridden and unable to conduct business
and provide the necessary participation in the preparation of the entire case both as an
executive witness. Further, prior to the issuance of the Complaint, Respondent fully
participated in the investigation of these matters, and Mr. Stukov’s affidavit took the
majority of two full days of pain-staking, excruciating detailed efforts. Similar efforts
cannot be repeated for proper preparation for the Hearing as scheduled. In sum, Mr.
Stukov will not be available to assist counsel in the necessary case preparation and
directioin prior to the currently scheduled Hearing. Furthermore, it is currently unknown
if Mr. Stukov will sufficiently recover from surgery to even be able to attend a Hearing, if

it remains scheduled for August 1, 2011.

Should he be physically able, Mr. Stukov is currently scheduled to travel to Russia from
August 2, 2011 until August 26, 2011 to attend to numerous and pressing business
needs during that trip. This would place the earliest time for a start of the hearing into

Respondent's Motion to Reschedule the Hearing 20-CA-35415, 35418
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the first week of September. However, counsel for Respondent will not have returned
from a pre-planned and paid trip to the East Coast (September 7), followed by an
annual Law Firm mandatory partner meeting at the end of that same week (September
9). These scheduled and vital long term events are followed closely with a previously
schedqled and committed speaking engagement by Respondent’s counsel out of State

for a health care industry group.

In the interim, and most critically, Respondent is operating under six-months provisional
license which is due to expire soon and is struggling with obtaining a permanent license
to operate from the State of California Department of Health Services (“DHS”). As the
result of the most recent license certification inspection, the DHS provided Respondent
with over 90 pages of inspection deficiencies and placed Respondent’s facility on the
Special Focus Facility (“SFF”) program indicating that the DHS-will closely monitor the
facility to ensure that the facility attains and maintains compliance with the DHS
standards of care. This monitoring is extensive and these extraordinary measures are
only done in extreme cases. Respondent must correct ail of the deficiencies in order to
receive a permanent license to operate the facility. |f Respondent fails to correct the
deficiencies in a timely manner, the DHS will institute immediate proceedings to deny a
license to Respondent, resulting in closing or other prompt shut down of the facility.

These administrative actions will cause patients to be relocated and all jobs lost.

Working on a Plan of Correction (“POC”) and preparing for the DHS follow-on series of
audits expected in July and August, requires immediate attention of all Respondent’s

parties and staff at the facility including all management (able bodied), all rank and file

staff and other contract and consuitant personnel. The need for Respondent to direct

Respondent’s Motion to Reschedule the Hearing 20-CA-35415, 35418
Page 4 of 8



attention to the Hearing set for August 1, 2011 would be anathema to the effort and
attention required for the license question and compliance with POC. Therefore denial
of this Motion to Reschedule may cause closure of the facility for not making sufficient
progress to comply with the POC. The ultimate result of this disastrous diversion of
attention from the POC would not only put the facility at a risk of being closed by the
DHS, but also defeat the charging party’'s efforts, cause additional loss of employee
jobs, and ultimately defeat the purposes of the Act. This result may be avoided by a
modest Hearing rescheduling, as no evidence of harm or prejudice to Charging Party or

Respondent’'s employees can be shown.

Thus with these unavoidable interruptions, commitments and engagements, late
September or early October (excluding September 28-30 due to religious holiday) is the
earliest the Hearing could reasonably be scheduled. Moreover, Counsel for
Respondent still must be able to prepare for the pending Hearing in between the various

engagements and processes above noted.

In addition, as recently as Friday (June 10, 2011), following Regional Attorney Reeves'
call to the offices of Counsel for the Charging Party union, Mr. Bruce Harland (“Mr.
Harland”), contacted the undersigned to discuss informal resolution. We engaged in

preliminary review of discussions and proposals. We remain hopeful for an informal

resolution.

Further, denial of the extension serves no purpose other than to perpetrate an injustice
and deny Respondent an opportunity to adequately defend itself in this matter. Neither

the Region nor the Charging Party can demonstrate that rescheduling would presently

Respondent's Motion to Reschedule the Hearing 20-CA-35415, 35418
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or irreparably harm the employees. Additionally, the Region essentially conceded a
delay in the Hearing would not be problematic when it offered to reschedule the Hearing
if the Respondent agreed to instate and make whole those employees named in the
Complaint whom Respondent did not hire. This was defined by the Region as the very
remedy it would seek had it filed for 10(j) injunctive relief. In fact, neither the Region nor
the Charging Party has presented any evidence that a rescheduling of the Hearing

would presently or irreparably harm the employees.?

Conversely, denial of the Motion to reschedule wouid harm the Respondent. As stated
above, Respondent simply will not be ready or available by August 1, 2011. Even if
Respondent and the undersigned cancelled their prior commitments for the months of
August and September, Respondent could not be ready for Hearing until at least mid
September given that Respondent’s key witness is presently unavailable for medical
reasons and likely will not be available until late August. Thus, the Respondent could

not be ready for a hearing until mid September.3

Finally, given there is nothing in the National Labor Relations Act or the Rules and
Regulations that precludes an Administrative Law Judge from rescheduling the Hearing,
and given that the Region has presented no rational justification or explanation for the
denial of the motion to reschedule the Hearing, Respondent is left to conclude that the

Region’s intent in denying Respondent’'s motion is to prevent the Respondent’s counsel

2 The Region’s attempt to coerce Respondent into accepting the terms the Region would request in a
10(j) hearing without a 10(j) hearing just to get a one month delay, effectively violates the Board's own
processes and administrative due process. There is no support for the proposition that any delay in the
Hearing would irreparably harm the employees. The Region’s actions to obtain what it would seek via
10(j) relief just to reschedule the hearing to September is little more than coercive and improper.

® On request, documentation of Mr. Stukov’s medical condition will be made exclusively “in camera’ to the
Chief ALJ.

Respondent's Motion to Reschedule the Hearing 20-CA-35415, 35418
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from adequately defending its client. In fact, a conversation with 'Board Agent David
Reeves supports this theory. In discussing the rescheduling of the Hearing, Mr. Reeves
informed the undersigned that the Region would deny the motion to reschedule as it
was of no concern to the Region that Respondent needed the assistance of Mr. Stukov
in preparing and defending the case and that the Region’s only concern was Ms.
Stukov's appearance and testimony. Surely, individual Administrative Law Judges, the
Division of Judges, and the National Labor Relations Board desire fair hearings in
which both counsel for the General Counsel and counsel for the Respondent each have
an opportunity to adequately present their cases in order that the Judge and the Board
can render decisions based on all the facts and law. As this is most certainly the case
here, Respondent’s appeal (this Motion) of the Region’s denial of Respondent'’s original
motion to reschedule the Hearing made to the Regional Director should be overruled

and the Hearing should be rescheduled as requested.

Thus, Respondent submits that a rescheduling of the Hearing until at least October 3,
2011 is appropriate and compelled in the interest of due process, or the possible
mootness of the need to conduct the Hearing at all, for the reasons stated above.
Moreover, Respondent urges the parties to make every effort without undue
inappropriate coercion in pursuit of a resolution of this matter in the interest of furthering

the purposes of the Act.

Dated: June 20, 2011 Respectfully submitted,
| GomREES LLP
o775 90
N 4 ,/
DANIEL T. BERKLEY

ATTORNEY FOR RESPONDENT

Respondent’s Motion to Reschedule the Hearing 20-CA-35415, 35418
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that pursuant to NLRB Rules and Regulation Sections
102.16; 102.24, 102.114(i) a signed copy of the ORIGINAL of the following document
was electronically filed with the NLRB, Division of Judges (Associate Chief
Administrative Law Judge Mary Miller Cracraft), 901 Market Street, Suite 300, San
Francisco, CA 94103-1779, before 5:00 p.m., on June 20, 2011.

RESPONDENT SAN FRANCISCO HEALTH CARE & REHAB, INC.’s REQUEST FOR
RESCHEDULING OF HEARING [20-CA-35415 et. al.]

The undersigned hereby certifies that a true and correct copy of the above document
was duly served upon the following parties by transmitting via email to the email
address(es) set forth below on this date before 5:00 p.m., pursuant to NLRB Rules and
Regulations Section 102.114(i):

‘Charging Parly. NLRB:

SEIU, UHW - West David Reeves

560 Thomas L. Berkeley Way NLRB, Region 20

Oakland, CA 94612 901 Market Street, Suite 400
San Francisco, CA 94103-1735

Donna Mapp

SEIU Representative Email: David.Reeves@nlrb.gov

Email: dmapp@seiu-uhw.org

Joseph Frankl

Regional Director

NLRB Region 20
Email:joseph.frankl@nirb.gov

Counsel for Charging Party:

Bruce Harland, Esq.

Weinberg Roger & Rosenfeld

1001 Marina Village Parkway, # 200
Alameda, CA 94501-1091

Email: bharland@unioncounsel.net

/ / ik
DATE: June 20, 2011 (\/V 7,& Yy ?K_____)

MCAIy Zahneu

Respondent’s Motion to Reschedule the Hearing 20-CA-35415, 35418
SFHC/1068610/999815\élge 8 Of 8
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 20

SAN FRANCISCO HEALTHCARE AND
REHAB, INC.

and Cases: 20-CA-35415
20-CA-35418

SEIU UNITED HEALTHCARE WORKERS -
WEST

ORDER DENYING RESPONDENT’S REQUEST FOR POSTPONEMENT
IT IS HEREBY ORDERED that Respondent San Francisco Heal;hca.re and
Rehab, Inc.’s Request for Postponement, filed hereon on June 14, 201 1, is denied.

DATED at San Francisco, California, this 14 day of Jupe, 2011.

Joseph F. Frankl, Regional Director
National/Labor Relations Board, Region 20
901 Market Street, Suite 400

San Francisco, California 94103-1735



FORM NLRB-877
(4-84)

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

SAN FRANCISCO HEALTHCARE AND REHAB, INC.

and
Cases 20-CA-35415
SERVICE EMPLOYEES INTERNATIONAL UNION, UHW- 20-CA-35418
WEST

DATE OF MAILING  Jupe 14, 2011

AFFIDAVIT OF SERVICE OF ORDER DENYING RESPONDENT’S REQUEST FOR POSTPONEMENT

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say that on the date

indicated above [ served the above-entitled document(s) by regular mail upon the following persons, addressed to them at
the following addresses:

Daniel T. Berkley Donna Mapp, Union Representative
Gordon & Rees LLP Noemi Beas, Union Representative
Embarcadero Center West SEIU United Healthcare Workers-West
275 Battery Street, Suite 2000 560 Thomas L. Berkley Way

San Francisco, CA 94111 Oakland, CA 94612-1602

Phone: 415 986-5900 Phone: 510-251-1250

Fax: 415-986-8054 Fax: 510-763-2680

Manuel A. Boigues, Esq.

Bruce A. Harland, Esq.

William A. Sokol, Esq.

Weinberg Roger & Rosenfeld

1001 Marina Village Parkway, Suite 200
Alameda, CA 94501

Phone: 510-337-1001

Fax: 510-337-1023

Subseribed and sworn to before me on DESIGNATED AGENT . .
o

June 14, 2011 NATIONAL LABOR RELATIONS BOARD
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© UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
" AN FRANCISCO DIVISION OF JUDGES

NEISEO HEAL THEARE AND
we, |

Cases 20-0&35415
20-CA-35418

ORDER

On.May 31, 2011, the Regional Director for Region 20 of the NLRB issued a
consolidated Camplaint and Notice of Hearing alleging that San Francisco Healthcare
and-Rehab, Inc. (Respondent) violated Section 8(a)(1), (3), and (5) of the National Labor
Relations Act by, ihter alia, imbiementation of a new employee handbook, termination of
bargaining unit ermployees, rehiring some of these employees as independent
sontractors, refusing to consider for hire and or hire others of these employees, failing to
bargain with SEIU United Healthoare Workers ~ West (the Union) about these matters
and failure fo recugnize the Union-as the bargaining representative of unit employees.
Hearing is currently set for August 1. , .

By motion of June 20, Respondent requests that the hearing be postponed from
August 1 to October 3 due to unavailability of parties and counsel, pre-paid travel plans,
health conditions of Respondent's vice president due to knee reconstruction surgery,
and administrative necessity. Responident notes that its vice president Stan Stukov had
knee reconstruction surgery during the week of June 13 and is currently bedridden and
uriable to conduct business. No date is known when he might recover. Should he
recover by August 2, he is scheduled to travel to Russia from August 2 until August 26.
Counsel notes his persanal trave! plans from which he wili not retum until September 8
to be followed by a partner meeting and speaking engagement. Further, Respondent
notes that it has licensure issues that may cause closing of the facility unless attended to
immediately. Moreover, Respondent believes that because the Region investigated the
underlying charges from mid-February until the end of May (about three and cne-half
months), there is no urgency to keeping the current hearing date. Finally. Respondent
states that following a preliminary discussion with the Charging Party, it is “hopeful for an
informal resolution.”

Counse! for the Acting General Counsel opposes the motion to postpone noting
the seriousness of the allegations. Further, counsel asserts that it is incongruous that
Respondent relies on the medical condition of Respondent's vice president while at the
same time divulging that the vice president is scheduled to go to Russia on August 2,

t All dates are in 2011 unless otherwise referenced.
299 U.8.C. Sec. 158(a)(1), (3), and (5).

P.B81/82
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JUN €4 2811 11:45 FR NLRB-SAN FRANCISCO 415 355 5254 TO 93565156

R

Having thoroughly considered the pleadings, | do not find good cause for
postponement of the August 1 hearing date, | note that the vice president’s current travel
plans in August indicate that he believes he will be in good health at that time. Moreover,
there is no assertion that his travel to Russia is anything more than a plan. Thus, if he is
not able to travel, he will not go. Further, Respondent's counsel does not indicate
anything more about his own “prepaid" travel plans than that he returns on September 7.
Based upon this omission, | conclude that Respondent’s counsel is available on
August 1. As to Respondent’s.argument that if it has to plan for these NLRB proceedings
it may well lose its license to operate because it will not be able to turn its attention to its
cited operational deficiencies, 1 find the argument incredible and unworthy of attention.
Finally, | note that during investigation of the underlying unfair labor practice charges,
Respondent had three and one-half months to acquaint itself with the allegations and to
assemble its defense. Thus | reject Respondent's argument that “volumes of documents
and piles of statistics and records” must be reviewed prior to the hearing.

The motion to postpone is dismissed. $O ORDERED

Dated: June 24, 2011
San Francisco, California

\,

Mary Miller Cracraft, Associate Chief
Administrative Law Judge

Served by Facsimile:

David Reeves/Richard McPalmer ' 415.356.5156
Daniel Berkley 415.886.8054
Manuel Boigues/Bruce Harlandlwllham Sokol : 510.337.1023

P.B2/82
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 20

SAN FRANCISCO HEALTH CARE &
REHAB, INC.

(Respondent)
and Case 20-CA-35415
Case 20-CA-35418

SEIU UNITED HEALTHCARE WORKERS-
WEST

(Charging Party)

RESPONDENT SAN FRANCISCO HEALTH CARE & REHAB, INC.’S
RENEWED MOTION TO RESCHEDULE HEARING

Respondent’s Renewed Request for Rescheduling of Hearing 20-CA-35415, - 35418
Page 1 of 6



Pursuant to Section 102.16(a) of the National Labor Relations Board, SAN
FRANCISCO HEALTH CARE & REHAB, INC., (the Respondent) submits this
Renewed Motion To Reschedule The Hearing to a later date. The Amended
Complaint, served on Friday July 1, 2011, sets forth the same August 1, 2011
Hearing date as initially provided for in both the initial Complaint and the
Consolidated Complaint. For numerous compelling reasons, Respondent
submits its renewed request for a rescheduling of the August 1, 2011 Hearing
date. Respondent submits this renewed motion in light of counsel for the Acting
General Counsel’'s decision to amend the above-referenced Complaint with just
one month remaining prior to the currently scheduled August 1, 2011 Hearing
and because of certain subsequent intervening NLRA demands on counsel’s
schedule. Counsel for Charging Party has been called to elicit Charging Party's
position on the Hearing date rescheduling, though no final reply has been

received.

First, counsel for the Acting General Counsel’s amendment to the Complaint has
resulted in a revision of the requested remedy. These revisions potentially will
require Respondent to revise its trial strategy and preparation and, given the late
nature of the remedy changes, necessitates the rescheduling of the Hearing.
These remedy changes further require Defendant to review and potentially revise
its settlement objectives with the Charging Party, which is currently in process.
Both the Charging Party and Respondent have been in communication regarding
settlement, and have exchanged proposals and counter proposals in writing,

which are currently under consideration by the Charging Party and its counsel.
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Extending the Hearing date will aid in this settlement proces‘s.

Second, serious NLRA-related intervening demands on counsel's schedule
necessitates a\rescheduling of the Hearing to a later date. Counsel for the
Respondent was notified on June 29, 2011 by Region 32 of the Charging Party’s
withdrawal of its objections to outstanding RC petitions (filed some twenty-eight
(28) months ago by a rival, break-away union) at four (4) other skilled nursing
facilities with over 250 employees and a significant issue of unit determination
likely requiring a hearing in 10 days or so along with related briefs. In addition,
the Charging Party has requested strike votes at these same four skilled nursing
facilities with mid-July strikes likely at each of these facilities. Charging Party and
its counsel are fully aware that Respondent’s counsel represents these same
four skilled nursing facilities, and believes the timing of the strike notices, as well
as Charging Party’s recent activity to engage its rival union in calling for a
representation vote (after more than two years) is more than suspect, knowing
fully that Respondent is actively engaged in preparing its defense for this instant
Hearing. Moreover, Respondent's counsel anticipates further unfair labor
practice charges at a different skilled nursing facility in connectien with those
bargaining unit employees’ submission of a disaffection petition, and that client’s
subsequent withdrawal of recognition from the Charging Party (which was served

on the same union on June 28, 2011).

Respondent’s Counsel has also been notified today that an additional case has
been set for a mid-September hearing, which will involve Respondent counsel’s
single associate (referring to 20-CA-35533, SSA Marine and Crescent
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Warehouse Company LTD v. Teamsters Local 150).

Counsel is the only partner at the firm capable of preparing for and handling
these matters and each matter is equally deserving of counsel’'s time. Given the
priority the Board attaches to “R” cases, counsel should be given sufficient time
to first deal with the “RC” petitions. Further, in setting scheduled hearing dates,
the Region should consider counsel’s need to deal with the possible strikes at the
four skilled nursing facilities, and the likely 8(a)(5) allegation in connection with

the withdrawal of recognition. "

In addition, Respondent submits that its rationale for rescheduling this Hearing as
previously set forth in Respondent’s initial motion to reschedule the Hearing,
Respondent's motion to the Associate Chief Administrative Law Judge to
reschedule the Hearing, and its reply to counsel for the Acting General Counsel’s
opposition to Respondent’'s motion to reschedule the Hearing, are all of
continuing validity and are incorporated herein by reference and are attached

hereto.

It is simply unfair, a deterrent to serious settlement negotiations, and a denial of
due process for the Respondent to repeatedly be subjected to revisions to the
allegations and remedies without giving the Respondent additional time to

prepare.

! Given that counsel for the Acting General Counsel asserted that the Respondent’s request for a
rescheduling of the Hearing should be denied because counsel for Respondent did not have
other pressing NLRB business, counsel for the Acting General Counsel's basis to oppose this
renewed request is simply without merit. Consequently, this renewed request for rescheduling
should be granted on this basis alone.
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Thus, | submit that a rescheduling of the Hearing until at least the first week of
October 2011 is appropriate, in the interest of due process or the possible
mootness of the need to conduct the Hearing at all for the reasons stated above.
Respondent urges the parties to make every effort to pursue a resolution of this

matter in the interest of furthering the purposes of the Act.

Dated: July _5 , 2011 Respectfully submitted,

ATTORNEY FOR RESPONDENT
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that pursuant to NLRB Rules and Regulation
Sections 102.16 and 102.114(i) a signed copy of the ORIGINAL of the following
document was electronically filed with the NLRB Region 20 before 5:00 p.m., on
July 5, 2011.

RESPONDENT SAN FRANCISCO HEALTH CARE & REHAB, INC’s,,
RENEWED REQUEST FOR RESCHEDULING OF HEARING
[20-CA-35415 et. al.]

The undersigned hereby certifies that a true and correct copy of the above
document was duly served upon the following parties by transmitting via email fo
the email address(es) set forth below on this date before 5:00 p.m., pursuant to
NLRB Rules and Regulations Section 102.114(i):

Charging Party. NLRB:

SEIU, UHW - West David Reeves

560 Thomas L. Berkeley Way NLRB, Region 20

Oakland, CA 94612 901 Market Street, Suite 400
San Francisco, CA 94103-1735

Donna Mapp

SEIU Representative Email: David.Reeves@nirb.gov

Email: dmapp@seiu-uhw.org
Joseph Frankl

Regional Director

NLRB Region 20
Email:joseph.franki@nlrb.gov

Counsel for Charging Party:.

Bruce Harland, Esq.

Weinberg Roger & Rosenfeld

1001 Marina Village Parkway, # 200
Alameda, CA 94501-1091

Email: bharland@unioncounsel.net

DATE: July 5, 2011 ;f / Necleat Crascnope

#

Mariene Cannova
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RESPONDENT SAN FRANCISCO HEALTH CARE & REHAB,
INC.’S RENEWED MOTION TO RESCHEDULE HEARING

Case 20-CA-35415
Case 20-CA-35418

EXHIBIT A



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 20

SAN FRANCISCO HEALTH CARE &
REHAB, INC.

(Respondent)

and Case 20-CA-35415
Case 20-CA-35418

SEIU UNITED HEALTHCARE WORKERS-
WEST

(Charging Party)

RESPONDENT SAN FRANCISCO HEALTH CARE & REHAB, INC’s.
REQUEST FOR RESCHEDULING OF HEARING
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The Consolidated Complaint and Notice of Hearing (“Complaint”), issued dated
May 31, 2011. The Complaint avers numerous detailed allegations, purported
~ facts and legal conclusions. Respondent has timely filed and there is pending a

request for a two week extension to file its Answer to June 28, 2011.

The Complaint sets forth a hearing date of August 1, 2011, which for numerous
compelling reasons, Respondent submits requires a rescheduling of the Hearing
date. These reasons include unavailability of parties and counsel, pre-scheduled
and paid travel plans by both parties and counsel, physical infirmity of
Respondent based on serious recent disabling surgery, and administrative
necessity. Thus, Respondent submits the following detail in support of this
request for a rescheduling of the date for the Hearing. Counsel for Charging(
Party has been called to elicit Charging Party's position on the Hearing date

rescheduling, though no final reply has been received.

Due td the extensive and subjective nature of the allegations and the extended
and varying time lines involved, Respondent’s Vice President and Chairman of
the Board, Stan Stukov, Respondent’s primary witness and representative, would
be required to review and prepare the mattér for Hearing and consult with
counsel. Many, many documents andk volumes of statistics and records
potentially involved require the direct involvement, assistance and interpretation
by Mr.Stukov. Mr. Stukov is currently unavailable and will be unavailable for
such efforts and undertaking between the current date and the Hearing currently
scheduled, due to extensive knee surgery conducted one week ago. He is bed
ridden and unable to conduct the business and provide the necessary
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participation in the preparation of the entire case. Further, prior to the issuaﬁce
of the Complaint, with the full participation of Respondent in the investigation of
these matters, Mr. .Stukov’s affidavit alone took the majority of two full days of
pain-staking and excruciating detailed efforts, which efforts cannot be repeated
by way of preparation or proper preparation for some time to come for the
Hearing as currently scheduled. In sum, Mr. Stukov will not be available to
assist counsel in the necessary case preparation and direction prior to the
currently scheduled Hearing. Furthermore, it's currently unknown if Mr. Stukov
will sufficiently recover from surgery to be able to attend a hearing if it remains

scheduled for August 1, 2011.

Should he be physically able, Mr. Stukov is currently scheduled to travel to
Russia for the entire month of August, which would immediately follow his
recovery. He is scheduled to attend to numerous and pressing business needs
during that trip out of the U.S. This would place the earliest time for a start of the
hearing into the first full week of September. Howevér, Counsel for Respondent
will not have returned from a pre-planned and paid trip to the East Coast
(September 7), followed by an annual Law Firm mandatory partner meeting at
the end of that same week (September 9). These schedules and events are
followed closely with a previously scheduled and committed speaking

engagement by Counsel out of State for a health care industry group.

In the interim, and most critically, Respondent is struggling with the licensure
'process with the State of California Department of Health Services (“DHS"),
having been served with over 90 pages of inspection deficiencies at the interim

Respondent’'s Request for Rescheduling of Hearing 20-CA-35415, - 35418
Page 3 of 6



license certification inspection. As the result of the most recent inspection, the
DHS placed the Respondent's facility on the Special Focus Facility (“SFF”)
program indicating that the DHS will closely monitor the facility to ensure that the
facility attains and maintains compliance with the DHS standards of care.
Respondent must correct the deficiencies in order to receive a permanent license
to operate the facility. If Respondent fails to correct thé deficiencies in a timely
manner, the DHS will inétitute immediate proceedings to deny a license to
Respondent, resulting in closing or other orderly shut down of the facility.
Working on a Plan of Correction (“POC”) and preparing for the DHS follow-on
series of audits expected in July and August, requires immediate attention of all
Respondent's parties and staff at the facility including all management (able
bodied), all rank and file staff and other contract and consultant personnel. The
need to direct attention to the instant hearing set for August 1, 2011 would lead
to the diminution of effort and attention able to be directed to the license question
and compliance with POC, acting as a self fuIﬂIIin:c:; prophecy proximately causing
the closure of the facility. The ultimate result of this unfortunate diversion of
attention from the POC would be to defeat the charging party’s efforts, the loss of
employee jobs and defeating the purposes of the Act. Should the hearing be
conducted as scheduled, with the attendant need for preparation it will likely have

a harmful impact on the facility, leading to an equal likelihood, of closure.

Thus with these unavoidable interruptions, commitments and engagements, late
September or early October (excluding September 28-30 due to religious

holiday) is the earliest the Hearing could reasonably be scheduled. Moreover,
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Counsel for Respondent still must be in a position to prebare for the pending

Hearing in between the various engagements and processes above noted.

In addition, as recently as last Friday (June 10, 2011), following Counsel for the
Region Mr. Reeves' call to the offices of Counsel for the Charging Party union,
Mr. Bruce Harland contacted the undersigned to discuss informal resolution. |
While somewhat unwi>lling to commit to any absolute of settlement, Mr. Harland
agreed to speak with his client (“Charging Party”) and reply. In the interim we
have held preliminary discussions and proposals have been reviewed. We

remain hopeful.

Thus, | submit that a rescheduling of the Hearing until at least the first week of
October 2011 is appropriate in the interest of due process or the possible
mootness of the need to conduct the Hearing at all for the reasons stated above.
Respondent urges the parties to make every effort to pursue a resolution of this

* matter in the interest of furthering the purposes of the Act.
Dated: June 13, 2011 Respectfully submitted,

\ /

DANIEL T. BERKLEY
ATTORNEY FOR RESPONDENT
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that pursuant to NLRB Rules and Regulation

Sections 102.21, 102.114(i) a signed copy of the ORIGINAL of the following

gocume_nt was electronically filed with the NLRB Region 20 before 5:00 p.m., on
une 13, 2011.

RESPONDENT SAN FRANCISCO HEALTH CARE & REHAB, INC’s.,
REQUEST FOR RESCHEDULING OF HEARING [20-CA-35415 et. al.]

The undersigned hereby certifies that a true and correct copy of the above
document was duly served upon the following parties by transmitting via email to
the email address(es) set forth below on this date before 5:00 p.m., pursuant to
NLRB Rules and Regulations Section 102.114(i):

Charging Party: NLRB:

SEIU, UHW - West David Reeves

560 Thomas L. Berkeley Way NLRB, Region 20

Oakland, CA 94612 901 Market Street, Suite 400
San Francisco, CA 94103-1735

Donna Mapp

SEIU Representative Email: David.Reeves@nlrb.gov

Email: dmapp@seiu-uhw.org

Joseph Franki

Regional Director

NLRB Region 20
Email:joseph.frankl@nirb.gov

Counsel for Charging Party.

Bruce Harland, Esq.

Weinberg Roger & Rosenfeld

1001 Marina Village Parkway, # 200
Alameda, CA 94501-1091

Email: bharland@unioncounsel.net

SFHC/1068610/9951217v.1

DATE: June 13, 2011 W\/ l"""’? (;ﬂ’"

v S
Molly Zahner
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Molly Zahner

From: Molly Zahner on behalf of Daniel Berkley
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Gordon & Rees LLP
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Legal Secretary
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RESPONDENT SAN FRANCISCO HEALTH CARE & REHAB,
INC.’S RENEWED MOTION TO RESCHEDULE HEARING

Case 20-CA-35415
Case 20-CA-35418

EXHIBIT B



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
~ DIVISION OF JUDGES

SAN FRANCISCO HEALTH CARE &
REHAB, INC. : :

(Respondent)
and Case 20—CA—35415
Case 20-CA-35418

SEIU UNITED HEALTHCARE WORKERS-
WEST

(Charging Party)

RESPONDENT SAN FRANCISCO HEALTH CARE & REHAB, INC.’S REPLY
TO COUNSEL FOR THE ACTING GENERAL COUNSEL’S OPPOSITION TO
RESPONDENT’S MOTION TO RESCHEDULE HEARING
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Pursuanf to Section 102.16(b) and 1“’02..24(a) of the Nétional Labor Relations
Board, SAN FRANCISCO HEALTH CARE & REHAB, INC., (the Respondent)
submits this reply to Counsel for the Acting General Counsel's Opposition to
Respondent's Request To Reschedule The Hearing to a later date in the
underlying case. Respondent submits this reply in order to correct counsel’s
misleading and perhaps intentional mischaracterization of the circumstances
underlying this case in order that the Associate Chief Administrative Law Judge

can fairly rule on Respondent’s reasonable request for rescheduling the hearing.

Counsel for the Acting General Counsel (hereinafter “counsel”) grossly
mischaracterizes the facts underlying the case. First, counsel misleadingly
implies that Respondent was the owner and employer at the facility at the time
the bargaining unit employees were terminated. In fact, Helping Hands
Sanctuary of Idaho (hereinafter “HHSI"), the entity from which the Respondent
acquired the assets of the facility on February 11, 2011, terminated the
employees on February 10, 2011, a day prior to Respbndent’s acquisition of the
- facility. Counsel omits mentioning that counsel's case is based on the Charging
Party’s preposterous theory that Respondent was a joint employer at the facility
simply because Respondent was auditing the facility’s financials for several
months prior to its acquisition of the facility to determine whether to acquire the
facility and advising HHSI on steps it might take to keep the facility afloat pending
Respondent’s or some other entity’s acquisition of the facility. HHSI was free to
disregard any suggestion by Respondent. Upon the acquisition of the facility,
Respondent was free to, and elected to, hire less than a majority of its
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employees from the former bargaining unit after a vigorous interview process.
Respondent was neither a joint employer, nor a successor employer, nor a clear
successor. Thus, the Respondent had no obligation to retain the 150 employees
of HHSI, or to bargain with the Charging Party. As such the seriousness of the
allegations are immaterial because Respondent has not violated the Act such
that any remedy would be available to those bargaining unit employees of HHSI
that Respondent elected not to hire. Therefore, the alleged seriousness of the
allegations does not provide a valid reason to reject Respondent’s request to

reschedule the Hearing date.

Second, given the Region has requested 10(j) relief and given the Region’s
conviction that such relief is warranted, it should be assumed that counsel and
the Region believe the relief will be granted. [f that is the case, it makes no
sense to deny the request to reschedule the Hearing as the court presumably will
- grant 10(j) relief to prevent any irreparable harm to the former-bargaining unit

employees.

Third, contrary to counsel's characterization, Respondent has shown compelling
reasons for the rescheduling. Respondent’s key witness and the individual who

will be instrumental in helping the undersigned prepare for the Hearing, Stan

' With regard to the 10(j) relief currently being sought by the Region, Charging Party had two
months prior notice (on December 6, 2010) that HHSI was planning on laying-off all its employees
effective February 10, 2011. Charging Party was also notified at that same time that the new
employer was not guaranteeing that any of the HHSI employees would be re-hired by
Respondent. Charging Party could have filed its own 10(j) injunction request with the court at any
time prior to the February purchase if it was so concerned about the impact of the facility sale on
its represented employees. Similarly, Charging Party or the Region could have filed 10()
pleadings with a court at any time since the February sale. To date, no court action has been
instituted. :
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Stukov, is currently incapacitated and it is not anticipated he will have recovered
sufficiently to render effective assistance to the undersigned until the beginning

of August at the earliest.

Counsel is disingenuous in his suggestion that the fact that the undersigned has
no NLRB Hearings presently scheduled over the next month, and that he is a
member of a 400 attorney firm should somehow settle the matter. It is not simply
Respondent's counsel's unavailability but more importantly Mr. Stukov's
unavailability to assist the undersigned in Respondent's defense for at least the
next month that presents the problem. Thus, Mr. Stukov will not be able to assist
the undersigned until, at the earliest, the eve of the Hearing. This is simply unfair

to Respondent.

Additionally, counsel's assertion that the undersigned has 424 colleagues at the
firm that can assist him is incorrect and counsel surely knows this. At present
there are three partners and one associate aththe firm with significant experience
under the National Labor Relations Act. The only partner with any familiarity with
this case is the undersigned who is also engaged in multiple open tables of
collective bargaining, FMCS proceedings and various and multiple related
pension matters, Federal District Court litigation and assorted other grievance
and pressing labor and litigation matters. The other partners have busy practices
of their own, are located in southern California, and cannot be expected at the
drop of the hat to prepare for this case and try it simply at counsel's whim. These |
attorneys have obligations to their own clients.
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Counsel also asserts that because Mr. Stukov has not cancelled a previously
planned August 2, 2011 business trip to Russia that he is not presently
incapacitated. This makes no sense. The key issue is whether he can presently
render effective assistance in preparation for the August 1, 2011 Hearing. The
answer is a resounding no. Mr. Stukov cannot help the undersigned now (during
the remainder of June and July) and it is unclear if he will even be able to do so
by the August 1, 2011 Hearing date. It is the undersigned’s belief that counsel
would prefer that Mr. Stukov not be able to assist counsel.? Perhaps this is
bécause counsel has doubts about the merits of his case, and would prefer that
Mr. Stukov not be able to assist in Respondent’s preparation or be able to appear

as Respondent’s witness.

Further, Mr. Stukov is uniquely qualified to assist the undersigned in preparing for
the Hearing, because none of the other managers are as knowledgeable as Mr.
Stukov is about Respondent’s business, the actions of Respondent prior to the
acquisition of the facility, the application, interviewing' and hiring process upon

the facility acquisition, and the on-going operations of the facility.

Moreover and as is abundantly clear in Respondent’s prior motion, the relevance
of Respondent's efforts:- to remedy certain violations with the California
Department of Health Services (‘DHS”) is not that it will prevent Mr. Stukov from
assisting the undersigned prior to August 1, 2011. Mr. Stukov is recuperating

from his surgery and is not actively involved on a daily basis in remedying the

2 Indeed, counsel has stated to Respondent’s counsel that the absence or presence of Mr.
Stukov is not the Region’s concern, but rather that it is Respondent’s problem.
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DHS violations. The reason that Respondent’s efforts to remedy DHS’ violations
are relevant is because Respondent needs all other able-bodied managers and
supervisors to cure the violations. Should the managers’ attention be diverted to
aséisting the undersigned prepare for the Hearing rather than curing the
violations, there is a great possibility Respondent will fail to cure the violations
and the State will elect to close the facility. If that is the case and violations are

found, the Board will be largely unable to rémedy the violations.

Finally, counsel suggests that Respondent’s request that the Hearing also be
rescheduled because of Respondent’s need to cure the violations found by the
California DHS, Mr. Stukov’s previously planned and paid for business trip, and
the undersigned’s previously planned and paid for trip, demonstrates a lack of
respect for the Act and implicitly the Board. Nothing could be further from the
truth. Respondent must first direct its efforts to curing the serious viélations
found by the State, or the State will close the facility. Closing the facility would
not serve either the Respondent’s or the former bargaining unit employees’
interest, though it may please counsel. Nor is this a case in which the
Respondent scheduled these events after it became aware of the Hearing date.
Mr. Stukov’s business trip was planned for and paid for before the Hearing was
scheduled. Similarly, thé undersigned’s East Coast and his firm’s vital overall
annual planning retreat were planned and paid for prior to the scheduling of the
Hearing. Postponing these trips would prove costly for Mr. Stukov. The
undersigned cannot unilaterally reschedule his firm’s partner retreat. If anything,
the fact that the Region and counsel have disregarded Respondent’s reasonable
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