UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

1621 ROUTE 22 WEST OPERATING
COMPANY, LLC D/B/A SOMERSET
VALLEY REHABILITATION AND
NURSING CENTER Case Nos. 22-CA-29299
22-CA-29628
and 22-CA-29868
1199 SEIU UNITED HEALTHCARE WORKERS

EAST, NEW JERSEY REGION
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EMPLOYER’S REQUEST FOR SPECIAL PERMISSION TO APPEAL
ADMINISTRATIVE LAW JUDGE’S RULING DENYING EMPLOYER’S PETITION TO
PARTIALLY REVOKE SUBPOENA DUCES TECUM B-612073 AS IT APPLIES TO

ITEMS 1, 2, AND 3 OF SAID SUBPOENA

The Employer, 1621 Route 22 West Operating Company, L.LC d/b/a Somerset
Valley Rehabilitation & Nursing Center ("Employer” or “Respondent”), pursuant to Rule
102.26 of the Board’s Rules and Regulations, files this Request for Special Permission
to Appeal the Administrative Law Judge's Ruling on May 2, 2011 in which the
Administrative Law Judge (“ALJ") denied the Employer's Petition to Partially Revoke
Subpoena Duces Tecum B-612073. Specifically, the ALJ should have granted the
Employer's petition to quash subpoenaed items 1-3. In support of this Request and
Special Appeal, the Employer states as follows:

1. On April 18, 2011, 1199 SEIU United Healthcare Workers East New
Jersey Region (“Union” or “Charging Party’) issued Subpoena B-612073 to the
Employer. As it pertains to this appeal, the Subpoena seeks production of the following

documents:



1. Documents reflecting any and all communications by the
Respondent with its employees concerning unions, 1199 and/or the NLRB
election during the period July 1, 2010 to the present

2. Documents reflecting any and all communications by the

Respondent with its employees in group meetings and/or individual

interactions, concerning unions, 1199 and/or the NLRB election during the

period July 1, 2010 to the present.

3. Videotapes, powerpoint presentations andfor any other visual

materials used in meetings held by Respondent with employees

concerning unions, 1199 and/or the NLRB election during the period July

1, 2010 to the present.

A copy of the Subpoena is attached as Exhibit A.

2. On April 25, 2011, the Employer filed a Petition to Partially Revoke the
Subpecena Duces Tecum,’ arguing that subpoenaed items 1-3 were irrelevant and
immaterial to any issue raised by the Consolidated Complaint,? were an improper
attempt at discovery and a “fishing expedition,” and that the subpoenaed items were
overly broad because they sought information to the “present time.” The Employer's
Petition to Partially Revoke Subpoena Duces Tecum B-612073 is attached as Exhibit C.

3. The Charging Party responded to the Employer's Petition to Partially
Revoke on April 25, 2011. In response to the Employer's arguments regarding
subpoenaed items 1-3, the Union agreed to limit the scope of the subpoena to February
10, 2011, (the date Jillian Jacques was discharged), thus conceding that its request for

documents to the present time was overly broad. The Charging Party argued, however,

that subpoenaed items 1-3 were relevant to demonstrate animus toward the Union.

' Section 103.31 of the NLRB’s Rules and Regulations provide that a “petition to revoke, if made
prior to the hearing, shall be filed with the Regional Director and the Regional Director shalf refer
the petition to the administrative law judge or the Board for ruling.” Although the Employer's
Petition to Revoke was filed on April 25, 2011, before the hearing began, the Regional Director
failed to fransfer the petition to the ALJ or the Board. Accordingly, the ALJ lacks jurisdiction
over this matter.

2 The Consolidated Complaint is attached as Exhibit B.
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The Union’s Opposition to Employer's Petition to Partially Revoke is attached as Exhibit
D.

4. On May 2, 2011, on the record at the hearing in this case, the ALJ denied
the Employer's Petition to Partially Revoke Subpoena Duces Tecum B-612073 as it
pertained to subpoenaed items 1-3. (Hearing Tr. Vol. 4, 795:11-795:12, May 2, 2011,
attached as Exhibit E.)

5. On May 5, 2011, the General Counsel and the Union rested their case and
the hearing was recessed until May 31, 2011. (Hearing Tr. Vol. 7, 1367:4-1367:11,
May 5, 2011, attached as Exhibit F.)

6. The information sought in subpoenaed items 1-3 is wholly irrelevant and
immaterial to any issue raised in the Consolidated Complaint. Section 102.31 of the
NLRB’s Rules and Regulations provides that the ALJ “shalf revoke the subpoena if in its
opinion the evidence whose production is required does not relate to any matter . . . in
question in the proceedings or the subpoena does not describe with sufficient
particularity the evidence whose production is required, or if for any other reason
sufficient in law the subpoena is otherwise invalid.” To enforce a subpoena, the Board
must demonstrate that: (1) the subpoena is for a legitimate purpose; (2) the inquiry is
relevant to that purpose; (3) the party does not already possess the information
requested; (4) all administrative requirements have been complied with; and (5) the
demand is not unreasonably broad or burdensome. EEQOC v. Kronos, Inc., 620 F.3d
287, 298 n.4 (3d Cir. 2010); see also United States v. Powell, 379 U.S. 48, 57-58
(1964); NLRB v. Champagne Drywall, Inc., 502 F. Supp. 2d 179 (2007) (applying

standard to NLRB subpoena); NLRB v. G. Rabine & Sons, Inc., No. 00-C-5965, 2001



U.S. Dist. LEXIS 15511, at * 7 (N.D. lll. 2001) (applying investigative standard to union
subpoena issued by NLRB in preparation for unfair labor practice hearing).

7. Subpoenaed items 1-3 are irrelevant because they are not the subject of
any issue raised by the Consolidated Complaint. There is no allegation in the
Consolidated Complaint or in the record testimony that any documents requested by
this subpoena give rise to an unfair labor practice. To the contrary, any lawful
communication by the Employer to its employees is protected by Section 8(c), and as
“protected activity” cannot be used to establish anti-union animus. In this case, there
has been no allegation that any communications to employees through any campaign
documents, presentations, meeting, texts, or scripts were unprotected speech. Such
allegations are not raised in the Consolidated Complaint, and the Board and the
Charging Party have closed their proof and rested their case without raising any issue
that the Employer's communications with employees during or after the campaign
through presentations or campaign materials were unprotected speech.

8. Because the Employer's communications were not in violation of Section
8(a)(1), they are protected speech, which cannot be considered as evidence of anti-
union animus. The Employer freely admits that it conducted a vigorous communication
campaign with bargaining unit employees during which it expressed its opposition to the
Union’s organizing efforts and attempted to persuade the eligible voters to vote “No” in
the election. However, the Employer states, and the General Counsel (and Charging
Party) has not contended otherwise, that such communications were lawful and
protected by Section 8(c) of the Act. The Second Circuit has denied enforcement of an

NLRB order “[bjecause the Board improperly inferred anti-union animus from



statements made by Company officials opposing unionization of the employees --
statements that are protected under the Act.” Holo-Krome Co. v. NLRB, 907 F.2d 1343,
1344 (2d Cir. 1990), rev.'d on other grounds by Holo-Krome Co. v. NLRB, 947 F.2d 588
(2d Cir. 1991); see NLRB v. Rockwell Mfg. Co., 271 F.2d 109, 118 (3d Cir. 1959)
(Because Section 8(c) provides that privileged communications “shall not be evidence
of an unfair labor practice,” the Third Circuit denied the Board's petition for enforcement
of its order, noting that the Board’s “attempt fo hoist by its own boot-straps, so to say, its
findings that the statements were violative of the Act by reason of the respondent’s
hostility to the union as evidenced by the general manager's speech must be assessed
in view of its holding that the speech was ‘privileged’ and not violative of the Act”).

9. The Charging Party’'s subpoena regarding items 1, 2, and 3 is merely an
improper “fishing expedition” into the Employer's campaign materials and should be
revoked. See United Association of Journeymen and Apprentices of the Plumbing and
Pipe Fitting Industry, 328 NLRB 1235, 1236 (1989). The Union is using this proceeding
to try to acquire materials that are irrelevant to the present litigation but which could be
used by the Union for other purposes. As such, subpoenaed items 1-3 are merely
sought as part of the Union’s “fishing expedition” into matters that do not bear upon the
issues before the ALJ. In accordance with the NLRB’s Rules and Regulations,
discovery is prohibited in unfair labor practice cases, and “fishing” for possible new
evidence (or information a party would just like to have, even if irrelevant to the litigation
at hand) is an improper use of the NLRB'’s subpoena mechanism.

10.  Alfernatively, subpoenaed items 1-3 are overly broad because they seek

information to the “present time.” The Charging Party acknowledges this over-breadth



by agreeing to limit subpoenaed items 1-3 to February 10, 2011, the date Jillian
Jacques was discharged. However, even assuming arguendo that these documents
are somehow relevant, production of any documents reflecting communications
concerning unions, SEIU 1199 and/or the NLRB election should be limited to the period
of the pre-election campaign, which ended on September 2, 2010.

WHEREFORE, for the foregoing reasons, the Employer respectiully requests
special permission to appeal the Administrative Law Judge’s Order denying the
Employer's Petition to Partially Revoke the Subpoena Duces Tecum B-612073 with
regard to items 1, 2, and 3 and submits that the Employer should not be required to
produce the documents described in subpoenaed items 1, 2, and 3 of Subpoena B-

612073.

Respectfully submitted,

Jay W. Kipgsewetter Q

Tanja L. Thompson

KIESEWETTER WISE KAPLAN PRATHER, PLC
3725 Champion Hills Drive, Suite 3000
Memphis, Tennessee 38125

Telephone: (901) 795-6695

Attorneys for 1621 Route 22 West Operating
Company, LLC d/b/a Somerset Valley
Rehabilitation and Nursing Center



CERTIFICATE OF SERVICE
The undersigned certifies that on the 31st day of May 2011, the foregoing
pleading was filed via electronic filing with the Office of the Executive Secretary and
served via e-mail upon:

Steven Davis, Administrative Law Judge

National Labor Relations Board, Division of Administrative Law Judges
120 West 45" Street

New York, New York 10036

Steven.Davis@nlrb.gov

Saulo Santiago, Esq.

Counsel for the Acting General Counsel
National Labor Relations Board

Region 22

20 Washington Place, 5™ Floor
Newark, NJ 07102
Saulo.Santiago@nlrb.gov

Ellen Dichner, Esaq.

Gladstein, Reif & Meginniss, LLP
817 Broadway, 6™ Floor

New York, NY 10003
EDichner@grmny.com

ﬂ""v\r
Tanfa L. Tfiompson Q



FORM HLRB:11

f2-on SUBPOENA DUCES TECUM

UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

To cb{S{ED(‘il&r\ OC Q@CDY‘C\LS .Qom&f‘&;fﬁ \/Q“eﬂ Q@Jﬁ&b a0
*\\U\V’S‘“’ﬁ) (oo 16 Roube A West Pound Brook 0T 08305

Ellen Dichner, Esg.

As requested by

whose address is 817 Broadway — 6™ Floor Newark NY 10003
{Street) {City) {Stale) (21P)
YOU ARE HEREBY REQUIRED AND DIRECTED 70 APPEAR BEFORE An Administrative Law Judge

of the National Labor Reiations Board
The Veteran's Administration Building, 20 Washington Place, 5 Floor

al
in the Gity of Newark, NJ 07102

v . .
on the ngpi_“'\— day of p\'{?\‘*\\. 20 [ S at l : ‘ib § {a.m,) Yp.m.} or any adjourned

or rescheduled date lo lestify in

reat-\Val abilitat

Case Name and Number)
Case22-RC-20628

=

And you are hereby required to bring with you and produce at said time and place the following books,recards, correspondence,
and documents:

SGP, Q 1’Cl_9 A

in accordance with the Board's Rules and Regulations, 28 C.F.R. Section 102.31(b} {unfair lzbor praclice proceedings) andior 28
C.F.R. Section 102.66(c) {representation proceedings), objections to the subpoena must be made by a petition to revoke and must
be filed as set forlh therein. Petitions to revoke must be received within five days of your having received the subpoena. 29 C.F.R.
Section 102.111(b} (3). Failure o follow these regulations may result in the lass of any ability to raise such objections in court.

Under the seal of the Natlonal Labor Relations Board, and by direction of the
Board, this Subpoena is

B-612073

lssued at  Newark, New Jersey

April\
ffﬁ bos &7 Mol

NOTICE TO WITNESS. Witness fees for aftendance, subsistence, and mileage under this subpoena
al whose request the wilness is subpoenaed. A witness appearing at the request of the General
Labor Relations Board shall submit this subpoena with the voucher when ¢laiming reimbursement,

this 18" day of

2014

PRIVACY ACT STATEMENT
Solicitation of the information on this torm is authonized by the National Labor Relalions Act (NLRA), 28 U.S.C, § 151 &f seq. The princinal use of the information is 1o
assist Ihe Hationat Labor Refations Board (NLRB) in processing representalion andlor unfair labor practice proceedings and related proceedings or iitigetion. The
routine uses for the infarmalion are [ully set forth in the Federal Register, 71 Fad, Reg. 74942-43 {Dec. 13, 2008}, The NLAB wil urther explain Ihese uses upan
request. Disclosuze of this information to the NLRB is mandalary in tha! failure to supply Ihe infermation may caisss the MLAB Lo seek enforcement of the subgoenz
in federal court.



RIDER

DEFINITIONS AND INSTRUCTIONS

1) The word “document” or “documents” means, without {imitation, the following items,
whether printed or recorded or reproduced by any other mechanical process, or written or
produced by hand, or any existing printed, typewriiten, handwritten or otherwise recorded
material of whatever kind and/or character, including, but not limited to: agreemenis,
communicaiions, correspondence, telegrams, letters, memoranda, leaflets, facsimile
transmissions, minutes, notes of any character, diaties, calendars, statements, affidavits,
photographs, microfiim or microfiche, audio and/or video tapes, statistics, pamphlets,
newsletters, press releases, bulletins, transeripts, summaries or records of telephone
conversations, snmmaries or records or personal conversations or interviews, conferences,
transeripts or summaries or reports of investigations and/or negotiations, drafts, internal or inter-
office memoranda or correspondence, lists, data contained in computers, computer printouts,
computer discs and/or files and all data contained therein, electronic data or electronically stored
information, internet sites and web pages, any marginal or “post-it” or “sticky pad” comments
appearing on or with docunments, and all other writings, figures or symbols of any kind, including
but not limited to carbon, photographic or other duplicative copies of any such material in the
possession of, control of or available to the subpoenaed party, or any agent, representative, or
other persons acting in cooperation with, or on behalf of said subpoenaed party.

2) The word “person” or “persons” means natural persons, corporation(s), partnership(s),
sole proprietorship(s), associations(s), or any other kind of entity.

3) The “Respondent” means 1621 Route 22 West Operating Company, LLC d/b/a Somerset
Valley Rehabilitation and Nursing Center, its employers, agents, consultants, supervisors and
anyone else acting on its behalf.

4} “NLRB election” means the election conducted by the NLRB on Sepiember 2, 2010.

5) The “Union™ or “1199” refers to SEIU 1199 United Health Care Workers East, New
Jersey Region,

6) Whenever used herein, the sinpular shall be deemed to include the plural and vice versa;
the present tense shall be deemed to include the past tense and viee versa; references to the
parties shafl be deemed to refer to any and all of their owners, officers, representatives and
agents; and the masculine shall be deemed to include the feminine and vice versa; the disjunctive

113

“o5™ shall be deemed to include the conjunctive “and” vice versa; and the words “each,” “every,”
“any,” and “ail” shall be deemed to include each of the other words.
7 This subpoena is intended to cover all documents that are in your possession, custody or

control, as well as your present or former ngents, attorneys, accountants, advisors, investigators,
and any other persons or companies directly or indirectly employed by, or connected with you.



8) This request is continuing in character and if additional responsive documents come to
your attention following the date of production, such documents must be promptly produced.

9 This request seeks production of all documents described, including all drafis and non-
identical or distribution copies.

10)  This request contemplaies production of responsive documnents in their entirety, without
abbreviation, redaction, deletion or expurgation.

11)  AH documents produced pursuant to this subpoena are to be organized by the subpoena
paragraph each documents or documents are responsive to, and Iabels referring to that subpoena
paragraph are to be atfixed to each document or set of documents.

SUBPOENAED MATERIALS

L Documents reflecting eny and all communications by the Respondent with its employees
concerning unions, 1199 andfor the NLRB election during the period July 1, 2010 to the present.

2, Documents reflecting any and all communications by the Respondent with its employees
in group meetings and/or individual interactions, concemning unions, 1199 and/or the NLRB
election during the period July 1, 2010 fo the present,

3. Videotapes, power point presentations and/or any other visual materials used in meetings
held by Respondent with employees concerning unions, 1199 and/or the NLRB election during
the period July 1, 2010 to the present.

4, Notices, agendas, sign-in sheets and/or any other documents reflecting meetings heid by
Respondent with its employees concerning unions, 1199 and/or the WLRB election, including
documents as will show the names of the individuals who attended such meetings and/or the
topics addressed at these meetings.

3. Documents as will show all disciplinary notices issued {o each and every certified nursing
assistant during the period July 1, 2009 to March 31, 2011 and the uliimate discipline imposed
for each discipline.

6. Documents reflecting ail in-service and/or instructional sessions conducted by
Respondent with certified narsing assistants during the period July 1, 2009 to March 31, 2011,

7. Documents reflecting the reasons for, and circumstances surrounding, the termination of
employment of Elizabeth Heedles as the Adiministrator for Respondent.

g The personnel file for Doreen Illis during her employment with Respondent, including
but not limiled to documents reflecting her application for employment, the offer of employment,
her period of employment and her job functions.



9. The personnel file for Inez Konjoh during her employment with Respondent, including
but not limiled to documents reflecting her application for employment, the offer of employment,
her period of employment, her job functions, any and all discipline imposed, and the
circumstances surrounding her depariure from her employment with Respondent,

10, Documents raflecting all communications of Respondent, including but not limited to the
investigation of the circumstances upon which Respondent relied in its determination to
discipline and/or {terminate the employment of the following former employees: Jillian Jacques,
Sheena Claudio, Valarie Wells, Lynetie Tyler and Shannon Napolitano.

11.  Documents, including employee handbooks and human resources materials as will show
attendance rules in effect for the Employer’s empleoyees at any and all times during the period
Jamuary 1, 2009 to December 1, 2010,

12.  Payroll records, showing hours worked and wage rates, including shift and/or week-end
differentials, for all certified nursing assistants Tor the period Jannary 1, 2010 through October
31, 2010,

13.  Documents, including employee handbooks, human resources materials, memoranda and
notifications io employees, describing per diem status and any changes relating to per diem
status doring the period January §, 2010 to Oclober 31, 2010.

Lad
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

1621 ROUTE 22 WEST OPERATING
COMPANY, LLC D/B/A SOMERSET
VALLEY REHABILITATION AND
NURSING CENTER

and (ases 22-CA-29599
22-CA-29628
23-CA-29868
1199 SETU UNITED HEALTHCARE .
WORKERS EAST, NEW JERSEY REGION

SECOND ORDER CONSOQLIDATING CASES,
AMENDED CONSOLIBATED COMPLAINT AND NOTICE OF HEARING

1199 SEIU United Tlealthcare Workers East. New Jersey Region, herein called the
Union, has charged in Cases 22-CA-29399, 22-CA-29628, and 22-CA-29868 that 1621 Route 22
West Operating Company, LLC d/b/a Somerset Valley Rehabilitation and Nursing Center, herein
called Respondent, has been engaging in unfair Jabor practices as set forth in the National Labor
Relations Act, 29 11.5.C Sec. 151 et. seq., herein called the Act. Based thereon, and in order 1o
avoid unnceessary costs or delay, the Acting General Counsel, by the undersigned, pursuant 1o
Section 102.33 of the Rules and Regulations of the National Labor Relations Board, herein

called the Board. ORDERS that these cases are consolidated,

These cases having been consolidated, the Acting General Counsel, by the undersigned,
pursuant to Section 10¢(b) of the Acl and Section 102.15 of the Board’s Rules and Regulations,
issues this Second Order Consolidating Cases. Amended Consolidated Complaint and Notice of

Hearing and alleges as follows:




1. {a) The charge in Case 22-CA-29599 was filed on August 31, 2010, and a
copy was served by regular mail upon Respondent on September 2. 2010.

(b) The first amended charge in Case 22-CA-29599 was filed on September
10. 2010, and a copy was served by regular mail upon Respondent on September 13, 2010.

(c)  The charge in Case 22-CA-29628 was filed on September 22, 2010 and a
copy was served by regular mail upon Respondent on September 24, 2010,

(d) The first amended charge in Case 22-CA-29628 was filed on September
30, 2010 and a copy was served by regular mail upon Respondent on October |, 2010.

(e) The second amended charge in Case 22-CA-29628 was filed on October
22,2010 and a copy was served by regular mail upon Respondent on Getober 25, 2010

(H The third amended charge in Case 22-CA-29628 was filed on October 26.
2010 and a copy was served by regular mail upon Respondent on October 27, 2010.

{g)  The fourth amended charge in Case 22-CA-20628 was {iled on February
8, 2011 and a copy was served by regular mail upon Respondent on February 10, 2011.

{h) The fifth amended charge in Case 22-CA-29028 was filed on February 16,
2011 and & copy was served by regular mail upon Respondent on February 17, 2011.

(1} The charge in Case 22-CA-29868 was filed on March 1, 201 [ and a copy
was served by regular mail upon Respondent on March 3, 2011,

2. At all material times Respondent, a corporation with an office and place of
husiness in West Bound Brook, New Jersey, herein called Respondent’s West Bound Brook
facility, has been engaged in the business of operating a nursing home and rchabilitation center
providing health care and related services.

3. During the preceding twelve months, Respondent, In conducting its business

operations deseribed above in paragraph 2. derived gross revenues in excess af $100.000 and.

| 08]



during the same period of time, purchased and received at its Wesi Bound Brook facility goods
and services valued in excess of $50,000 directly from suppliers located outside the State of New
Jersey.

4, At all material times Respondent has been engaged in commerce within the
meaning of Section 2(2), (6). and (7) of the Act, and has been 2 health care institution within the
meaning of Section 2{14} of the Act.

5. At all material times the Union has been a labor organization within the meaning
of Section 2{3) of the Act.

0. At all material times the following individuals held the positions sct forth opposite
their respective names and have been supervisors of Respondent within the meaning of Section
2(11) of the Act and agents of Respondent within the meaning of Section 2(13) of the Act:

Richard Speas Senior Vice President, Operations-New Jersey

Senior Vice President, Rehabilitation

Doreen lis Administrator (from August 3, 2010 1o the present)
Inez Konjoh Dircctor of Nursing
Jackie Southgate Unit Manager
Mary Apgar MDS Coordinator
Zoraydee Near Assistant MDS Coordinator
Jason Hutchens Care One Regional Director Operations
Andrea Lee Care One VP of Human Resources, New Jersey
Jessica Arroyo Care One Clinical Services Consultant
7. Respondent, by Doreen Illis, at its West Bound Brook facility:
{(a) On various unknown dates In August 2010, interrogated its employees

about their Union membership, sympathies and/or activities.

[¥3)



{b) On various unknown dates in August 2010, by soliciting employee
complaints and grievances, promised its employees increased benefits and improved terms and
conditions of employment if employees refrained from unios organizational activities.

8. Respondent, by Inez Konjoh, at its West Bound Brook facility:

{a) On various unknown dates in August 2010, interrogated its employees
about their Union membership, sympathies and/or activities,

(c) On various unknown dates in August 2010, by soliciting employees’
complaints and grievances, promised its employees increased benefits and improved terms and
cenditions of employment if employees refrained from union organizational activities.

9. On various unknown dates in late July or early August 2010, Respondent, by
Jason Hutchens at its West Bound Brook facility, by soliciting employees’ complaints and
grievances, promised its employees increased benefits and improved lerms and conditions of
employment if employees refrained from union organizational activities,

10.  Opn an unknown date in late July or early August 2010, Respondent, by Andrea
Lee at its West Bound Brook facility, by soliciting employces® complaints and gricvances,
oromised its employees increased benefits and improved terms and conditions of employment if
cmployees refrained from union organizational activities.

. On an unknown date in August 2010, Respondent, by Jessica Arroyo. at its West
Bound Brook facility, interrogated employees about their Union membership, sympathies, and/or
activilies.

12.  About September 13. 2010, Respondent issued & written warning {o its employee
Shannon Napolitanc.

13, {a) About September 13, 2010, Respondent issued two writtess warnings to its

employee Jillian Jacques.



{b) About September 28, 2010, Respondent issued a written warning to its
employee Jillian Jacques.
(c) About November 5. 2010, Respondent issued a written warning to its
employee lillian Jacques,
{d) About February 9, 2010, Respondent suspended its employee Jillian
Iacques.
4. (a) About September 14, 2010, Respondent issued two written warnings to its
employee Sheena Claudio.
(b} About September 20, 2010, Respondent issucd a wrilten warning to its
employee Sheena Claudio.
{c) About September 27, 2010, Respondent issued a written warning to its
employee Sheena Claudio.
15.  (a)  About September 13, 2010, Respondent issued a written waming to its
employee Valarie Wells.
() About September 16, 2010, Respondent issued a written warning to its
employee Valarie Wells,
(c) About September 20, 2010, Respondent issued a written warning to its
employee Valarie Wells,
16.  About September 9, 2010, Respondent terminated its employee Lynette Tyler,
17. About September 17, 2010, Respondent terminated its employee Shannon
Napolitano.
18. Ahout September 21, 2010, Respondent terminated its employee Valarie Wells.
19.  About October 9, 2010, Respondent terminated its employee Sheena Claudio.

20.  About February [0.2011, Respondent terminated its cmployce Jillian Jacques.



2].  Since on or about September 18, 2010, Respondent has reduced the hours of per
diem employees, including Daysi Aguilar, Annie Stubbs, Gertrudis Rodriguez, Dominique
Joseph and Rita Onyeike.

22, Respondent engaged in the conduct described above in paragraphs 12 through 21
because the named employees of Respondent joined and assisted the Union, and engaged in
union and other concerted activities, and to discourage employees from engaging in these
activities,

23, By the conduct described above in paragraphs 7 through 11, Respondent has been
interfering with, restraining, and coercing employees m the exercise of the rights guaranteed in
Section 7 of the Act in violation of Section 8{a)(i) of the Act.

24, By the conduct described above in paragraphs 12 through 22, Respondent has
been discriminating in regard to the hire or tenure or terms or conditions of employment of its
employees. thereby discouraging membership in a labor organization in violation of Section
8(a){1) and (3) of the Act.

23.  The unfair labor practices of Respondent described above affect commerce within

the meaning of Section 2(6) and (7} of the Act.

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on the 26" day of April 2011, ar 9:30 a.m. at Newark,
New Jersey, and on consecutive days thereafter until concluded, a hearing will be conducted at
the Veleran's Administration Building, 20 Washington Place, 5" Floor, Newark, New Jersey
before an administrative law judge of the National Labor Relalions Board. At the hearing.
Respondent and any other party to this proceeding have the right to appear and present testimony

regarding the allegations in this complaint. The procedures to be followed at the hearing are



described in the attached Form NLRB—4668. The procedure to request a posiponement of the
hearing is deseribed in the attached Form NLRB-4338,

ANSWER REQUIREMENT

Respondent is notified that, purseant to Sections 102.20 and 102.21 of the Board’s Rules
and Regulations, it must file an answer to the amended consolidated complaint. The answer
must be received by this office on or before April 20. 2011, or postmarked on or before April 19,
2011, Unless filed electronically in a pdf format, Respondent should file an original and four
copies of the answer with this office and serv;a copy of the answer on each of the other parties.

An answer may also be filed electronically by using the E-Filing system on the Agency's
website.  In order to file an answer electronically. access the Agency’s website at

Jip:Awwwonlrh.eov, click on E-Gov, then click on the E-Filing link on the pull-down menu.

Click on the “File Documents” bution under “Regional, Subregional and Resident Offices” and
then follow the directions. The responsibility for the receipt and usability of the answer rests
exclusively upon the sender. Unless notification on ihe Agency’s website informs users that the
Agency’s E-Filing system is officially determined to be in technical failure because it is unable
to receive documents for a continuous peried of more than 2 hours after 12:00 noon (Fastern
Time) on the due date for filing, a failure to timely file the answer will not be excused on the
basis that the transmission could not be accomplished because the Agency’s website was off-line
or unavailable for some other reason. The Board’s Rules and Regulations require that an answer
be signed by counsel or non-attorney representative for represented parties or by the party il not
represented. See Sections 102.21. If an answer being flled electronically is a pdf document
containing the required signature, no paper copies of the answer needs to be transmitted to the
Regional Office. However, if the clectronic version of an answer to a complaint is not a pdf file

containing the required signature, then the E-filing rules require that such answer containing the



required signature be submitted to the Repional Office by traditional means within three (3)
business days afier the date of electronic {iling.

Service of the answer on cach of the other parties must still be accomplished in
conformance with the requirements of Section 102.114 of the Board’s Rules and Regulations.
The answer may not be filed by facsimile transmission. If no answer is filed or if an answer is
filed untimely, the Board may find, pursuant to a Motion for Default Judgment, that the
allegations in the complaint are true,

Issued at Newark, New Jersey this 6" day of April, 201 1.

‘3. W N \\ ‘“'.') 1, A

:\’ :\\IX\J‘L_\}\O&E\;\ fjl‘.iﬁb\(:}"f\.‘:ﬁj\]
J. Michael Lightner >
Regional Director
National Labor Relations Board
Region 22
20 Washington Place, 5" Floor
Newark, New Jersey 07102-3110

Attachments
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

1621 ROUTE 22 WEST OPERATING
COMPANY, LLC D/B/A SOMERSET
VALLEY REHABILITATION AND

NURSING CENTER Case Nos.  22-CA-29599
22-CA-29628
anel 22-CA-29868

1199 SEIU UNITED HEALTHCARE WORKERS
EAST, NEW JERSEY REGION

1621 ROUTE 22 WEST OPERATING COMPANY, L1.C I/B/A
SOMERSET VALLEY REHABILITATION AND NURSING CENTER’S
PETITION TO PARTIALLY REVOKE SUBPOENA DUCES TECUM B-612073

The Employer, 1621 Route 22 West Oi:erating Company, LLC d/b/a Somerset Valley
Rehabilitation and Nursing Center (“Somerset Valley” or the “Employer”), hereby files, pursuant
0 ﬁule 109:.31 of the Board’s Rules and Regulations, its Petition to Partially Revoke Subpoena
Dﬁc\es.Tec'um No. B-612073 (the “Subpoena™), requested by Counsel for 1199 SEIU United
Healthcare Workers East, New Jersey Region (“Union”), and served on the Custodian of
Records for Somerset Valley on April 18, 2011.'. In support of its Petition, Somerset Valley
states. as follows:

A The Subpoena seeks certain documenis and information which may contain or
constitute confidential health information protected by the Health Insurance Portability and
Accountability Act of 1996 (“HIPAA™). Accordingly, and in furtherance of the Subpoena’s
exception regarding information and documents protected under HIPAA, Somerset Valley will

only produce documents whicl: have redacted such patient identifying information.




B. The Subpoena seeks information that is wholly irrelevant and immaterial to any
issue raised in the Consolidated Compiaint, While relevance in this context is defined broadly,
its definition is not unlimited. Indeed, for a subpoena request to be relevant, it must reasonably
relate to or “touch” a matter under investigation or in question. NLRB v. Rohlen, 385 F.2d 52,
55'-5.6 (7th Cir. 1965). Accordingly, to the extent the Subpoena is an attempt by Counsel for the
Union to engage in broad discovery andfor requests information which in no way relates to any
issue raised by the Consolidated Complaint, it should be revoked.

C. Indeed, inasmuch as the Subpoena is noi narrowly tailored to request information
which reasonably relates to matters that touch the issues raised by the Conselidated Complaint, it
constitutes an improper “fishing expedition” and should be vevoked. See United Association of
Jowrneymen and Apprentices of the Phunbing and Pipe Fitting Industry, 325 NLRB 1233, 1236
{1999).

D. Furthermore, the Subpoena similarly is unreasonably broad and must be revoked
to the extent that it fails to describe the items and doctments sought with sufficient particularity
to allow Somerset Valley to discern the information or documents requested.

E. The Subpoena seeks information and documents involving Somerset Valley's
business operations and other confidential and proprictary information, Accordingly, Somerset
Valley seeks to revoke the Subpoena to the extent it seeks any such documents.

F. Finally, certain documents and information responsive to the Subpoena may be
protected from disclosure by the attorney-client privilege and/or attorney work-product doctrine,

inctuding, but not limited to, any documents that might tend to disclose or reveal the strategies,

' A copy of the Subpoena is attached hereto as Exhibit A,
2



theories, mental impressions, opinicns, or conclusions of counsel for Somerset Valley. Somerset

Valley thus seeks to revoke the Subpoena to the extent it seeks any such documents.

G. In light and in furtherance of, but without limiting, the objections set forth above,

Somerset Valley states as follows with respect to the individual numbered requests in the Rider

atiached to the Subpoena:

1.

[Wh]

This subpoena item seeks documents that are wholly irrelevant and
imumaterial to any issue raised by the Consolidated Complaint, This
subpoena item is an Improper altempt at discovery and a fishing
expedition. Moreover, this subpoena itemn is overly broad to the extent
that it seeks information to the “present time.”

This subpoena item seeks docwments that are whelly irrelevant and
immaterial to any issue raised by the Consolidated Complaint. This
subpoena item is an improper attempt at discovery and a fishing
expedition. Moreover, this subpoena item is everly broad to the extent
that it seeks information fo the “present time."”

This subpoena item seeks information and/or documents and tangible
things that are wholly irrelevant and immaterial to any issue raised by the
Consolidated Complaint. This subpoena item is an improper attempt at
discovery and a fishing expedition. No videotapes, power point
presentations and/or any other visual materials used in employee meetings
are the subject of any allegation raised in the Consolidated Comiplaint.
Moreover, this subpoena item is overly broad to the extent that it seeks

information to the “present time.”™

(VR



This subpoena item is overly broad and seeks documents that are whoily
irrelevanl and immaterial to any issue raised by the Consolidated
Complaint.

This subpoena item is overly broad and wholly irrelevant and immaterial
to any issue raised by ihe Comsolidaied Complaint o the extent that it
seeks documents “as will show all disciplinary notices issued™ in 2009
and/or 2011, Further, it is irrelevant and Iimmaterial given that there are
no allegations in the Consolidated Complaint relaied to the discipline of
any certified nursing assistants.

This subpoena item is overly broad and wholly irelevant and innmaterial
to any issue raised by the Consolidated Complaint io the extent that it
seeks documents “reflecting all in-service and/or instructional sessions
conducted” in 2009 and/or 2011, Further, it is irrelevant and inunaterial
given that there are no allegations in the Consolidated Complaint related
to the discipline of any certified nursing assistants.

This subpoena item is overly broad and seeks documents that are wholly
irrclevant and immaterial to any issue raised by the Consolidated
Complaint or any related investigation. This subpoena item is an improper
attenpt at discovery and a fishing expedition. The termination of this
supervisory employee is entirely rrelevant.

This subpoena jtem is overly broad and seeks documents that are wholly
itrelevant and immaterial to any issue raised by the Consolidated

Complaint or any related investigation. This subpoena item is an improper

4



attempt at discovery and a fishing expedition. The personne] file of this
supervisory employee is entirely irrelevant.

This subpoena ftem is overly broad and seeks doctuments that are wholly
irrelevant and inunaterial to any issue raised by the Consolidated
Complaint or any relaied investigation. This subpoena item is an improper
attempt at discovery and a fishing expedition. The personnel file of this
supervisory employee is entirely irrelevant.

This subpoena item may seek documents protected from disclosure by the
attorney-client privilege and/or attorney work-product doctrine, inciuding,
but not limited to, documenis that tend to disclose or reveal the strategies,
theories, mental impressions, opinions, or conclusions of counsel for
Somerset Valley, Without waiving or in any way limiting any objection to
ihis subpoena item, Somerset Valley will produce all responsive
documents not protected under the attorney-client privilege or attorney
work-product doctrine subject to redaction of any confidential health
information and emplovee and dependent social security numbers.

This subpoena item is overly broad and seels decuments wholly irrelevant
end immaterial to any issue raised by the Consolidated Complaint to the
extent that it requests wage rates, including shifi and/or week-end
differentials for certified nursing assisiants. Without waiving or in any
way limiting any objection to this subpoena item, Somerset Valley will
produce daily staffing sheets showing hours worked of certified nursing
assistants for the requesied time period.

5



For all the reasons fully sel forth above, Subpoena Duces Tecum No. B-612073 is

defective in part. The Subpaena, therefore, should be partially revoked.

Respectfully submitted,

T T g

Javy W. I@Ese'wetter U

Tanja L. Thompsen

KIESEWETTER WISE KAPLAN
PRATHER, PLC

3725 Chawmpion Hills Drive, Suite 3000

Memphis, Tennessee 38125

Telephone; (901) 795-6695

Attorneys for 1621 Route 22 West Operating
Company, LLC d/b/a Somerset Valley
Rehabilitation and Nursing Center



CERTIFICATE OF SERVICE

The undersigned certifies that on the 25™ day of April, 2011, the foregoing Pelition io
Partially Revoke was electronically filed with:

I, Michae! Lightner, Regional Director
National Labor Relations Board, Region 22
20 Washington Place, 6" Floor

Newarle, NJ 07102-3115

and served via email upon the following:

Saulo Santiago

Counsel for the Acting General Counsel
National Labor Relations Board

Region 22

30 Washington Place, 5 Fioor
Newark, NJ 07102
saulo.santiggof@nlrb.goy

Elen Dichner, Esq.

Gladstein, Rejf & Meginniss, LLP
§17 Broadway, 6" Floor

New York, NY 10003
EDichner@ermny.com

S fPve s

Tax‘rja L. ’ﬂﬁmpson U




FORM HLRE-31

(20 SUBPOENA DUCES TECUM

UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

CL{J&DC}JIC\F\ Or He(owls Qomeﬁgtﬂ% \/q ew ‘QE“@O Qr‘}Cy\
Mm"’sm\t\ji o \GAl ROL«JFP ool béeﬁr Paund %ﬁ;@'ﬂ N\ 08805

Ellen Dichner, Esqg.

As reguesied by

whose address is 817 Broadway - 6" Floor Newark NY 10003
{Strest) (City} (Slate) (2P}
YOU ARE HEREBY REQUIRED AND DIRECTED TO APPEAR BEFORE An Administrative Law Judge

of the National Labor Relations Board
The Veteran's Administration Building, 20 Washington Place, 5% Floor

at

in the City of Newark, NJ 07102

on the é(‘g—""‘ day of Q\{D\"i\ ZOM_ at [ ‘ SD _(@p.m.)or any adjourned

or rescheduled date lo tesfify in

Somearset .’a!!e?nReh-a d-MNurstrg-Center——m —————————
o

ase Name and Mumber}
Case 22.RC.20628

And you are herzby required 1o bring with you and produce at said time and place the following books,records, correspondence,
and documents:

56-@ Q n'rj,e b

In accordance with the Board's Ruies and Regulations, 29 C.F.R, Section 102.31(b) (unfair labor practice proceedings) and/or 29
C.F.R. Section 102.66(c) {represerlation proceedings), objections to the subpoena must be made by a petilion o revoke and must
be filed as set forih therein. Petilions o revoke mus! be received within fiva days ef your having received the subpoena. 28 C.F.R.
Section 102.111(b) (3). Failure 1o follow these regulations may result in the (oss of any ability o raise such objeclions in court,

Under the seal of the Naticnal Labor Relalions Board, and by direction of the
Beard, this Subpoena is

B-b12073

issued at  Newark, New Jersey

e o 2. it

NOTICE TO WITNESS, Wilness fees for allendance, subsistence, and miteage under this subpoena are payable by the party
at whose request the wilness is subpoenaed. A witness appearing at the request of the General Counsel of the National
Labor Relaticns Board shall submit this subpoena with the voucher when claiming reimbursement.

this 18" 204 ¢

PRIVACY ACT STATEMENT
Scligilation of the informalion on this lorm Is authorized by the Nalional Labor Relations Ac! (NLRA), 28 U.5.C. § 151 et seq. The pincipal use of the infaimalion 1s 1o
assist the National Labor Relations Board (NLRB} in processing representelion antfor unfair labor praclice proceedings and related preceedings or liligation. The
souline uses lor the information are ufly set forth in the Fedoral Register, 71 Fed. Reg, 74942-43 {Dec. 13, 2006). The NLRB will furher explain fhase uses spon
request. Disclosure o! Lhis informalion o the NLRB is mandalory in thal failure i supply the information may cause the NLRB to seek enlorcement of the subpaena

irt lederat cour. Exhibit A



RIDER

DEFINITIONS AND INSTRUCTIONS

1) The word “document” or *documents’” means, without limitation, the following items,
whether printed or recorded cor reproduced by any other mechanical process, or written or
produced by hand, or any existing printed, typewritten, handwritien or otherwise recorded
material of whatever kind and/or character, including, but not limited to: agreemerts,
communications, correspondence, telegrams, letters, memoranda, leaflets, facsimile
transmissions, minutes, notes of any character, diaries, culendars, statements, affidavits,
photographs, microfilim or microfiche, audio and/or video tapes, statistics, pamphlets,
newsletters, press releases, bulleting, transcripts, summaries or records of telephone
conversations, summaries or records or personal conversations or interviews, conferences,
transcripts or sumnmaries or reports of investigations and/or negotiations, draits, intemnal or inter-
office memoranda or correspondence, lists, data contained in computers, computer printouts,
computer discs and/or files and all data contained therein, electronic data or electronically stored
information, internet sites and web pages, any marginal or “post-it” or “sticky pad” comments
appearing on or with documents, and all other writings, figures or symibols of any kind, including
but not limited to carbon, photographic or other duplicative copies of any such material in the
possession of, control of or available to the subpoenaed party, or any apent, representative, or
other persons acting in cooperation with, or on behalf of said subpoenaed party.

2) The word “person™ or “persons” means natural persons, corporation(s), partnership(s}),
sole proprietarship(s), associations(s), or any other kind of entity.

H ‘The “Respendent” means 1621 Route 22 West Operating Company, LLC d/b/a Somerset
Valley Rehabilitation and Nursing Center, its employers, agents, consuliants, supervisors and
anyene else acting on its behalf.

4) “NLRB election” means the election conducted by the NLRB on September 2, 2010.

5) The “Union™ or *1199” refers to SEIU 1199 United Health Care Waorkers East, New
Jersey Region,

6) Whenever used herein, the singuiar shall be deemed to include the plural and vice versa;
the present tense shalt be deemed to include the past tense and vice versa, references to the
parties shall be deemed to refer to any and all of their owners, officers, representatives and
agents; and the masculine shall be deemed to include the feminine and vice versa; the disjunctive
“or” shall be deemed to include the conjunctive “and” vice versa; and the words “each,” “every,”
“any,”™ and “all” shall be deemed to include each of the other words.

) This subpoena is intended to cover all documents that are in your possession, custody or

control, as well as your present or former agents, attorneys, accountants, advisors, investigators,
and any other persons or companies directly or indirectly employed by, or connected with you.

Exhibit A



g) This request is continuing in character and if additional responsive documents come to
your attention following the date of production, such documents must be promptly produced.

9) This request seeks production of all documents described, including all drafts and non-
idemtical or distribution copies.

10)  This request contemplates production of responsive documents in their entirety, without
abbreviation, redaction, deletion or expurgation.

11) Al documents produced pursuant to this subpoena are to be organized by the subpoena
paragraph each documents or documents are responsive to, and labels referring to that subpoena
paragraph are o be affixed to each documert or set of documents.

SUBPOENAED MATERIALS

1. Documents reflecting any and all communications by the Respondent with its employees
concerning unions, 1199 and/or the WLRB election during the period July 1, 2010 to the present.

2. Documents reflecting any and all coramunications by ihe Respondent with its employees
in group meetings and/or individual interactions, concerning unions, 1199 and/or the NLRB
election during the period July 1, 2010 to the present.

3. Videotapes, power point presentations and/or any other visual materials used in meetings
held by Respondent with employees concerning unions, 1199 and/or the NLRB election during
the period July 1, 2010 to the present.

4. Notices, agendas, sign-in sheets and/or any other documents reflecting meetings held by
Respondent with its employees concerning unions, 1199 and/or the NLRB election, including
documents as will show the names of the individuals who attended such meetings and/or the
topics addressed at these mectings.

5. Documents as wil} show all disciplinary notices issued 1o each and svery certified nursing
assistant during the period July 1, 2009 to March 31, 2011 and the ultimate discipline imposed
for each discipline.

6. Documents reflecting all in-gervice and/or instructional sessions conducted by
Respondent with certified nursing assistants during the period July 1, 2009 to March 31, 2011,

7. Documents reflecting the reasons for, and circumstances surrounding, the termination of
employment of Elizabeth Heedles as the Administraior for Respondent.

8. The personnel file for Doreen Ilis during her smployment with Respondent, including

but not limited to documents reflecting her application for employment, the offer of employment,
her period of employment and her job functions.

Exhibit A



9. The personne| file for Inez Konjoh during her employment with Respondent, including
but not limited to documents reflecting her application for employment, the offer of employment,
her period of employment, her job functions, any and all discipline imposed, and the
circumstances surrounding her departure from her employment with Respondent.

10.  Documents reflecting all communications of Respondent, including but not limited to the
investigation of the circumstances upon which Respondent relied in its determination to
discipline and/or terminate the employment of the following former employees: Jillian Jacques,
Sheena Claudie, Valarie Wells, Lynette Tyler and Shannon Napolitano.

1. Documents, including employee handbocks and human resources materials as will show
attendance rules in effect for the Employer's employees at any and all times during the period
January 1, 2009 to December 1, 2010.

12.  Payroli records, showing hours worked and wage rates, including shift and/or week-end
differentials, for ail certified nursing assistants {or the period January 1, 2010 through October
31, 2010.

3. Documents, including employee handbooks, human resources materials, memoranda and

notifications to employees, describing per diem status and any changes relaling to per diem
status during the period January 1, 2010 to Oclober 31, 2010,

Exhibit A
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UNITED STATES GOVERNMENT
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 22

1621 ROUTE 22 WEST QPERATING

COMPANY, L1.C d/b/a SOMERSET

VALLEY REHABILITATION &

NURSING CENTER

and Cases 22-CA-29599

22-CA-29628
22-CA-20868

1199 SEIU UNITED HEALTHCARE
WORKERS EAST NEW JERSEY REGION

CHARGING PARTY'’S OPPOSITION TO
THE EMPLOYER’S PETITION TO REVOKE
ITS SUBPOENA DUCES TECUM

On April 25, 2011, the Employer, 1621 Route 22 West Operating Company, LLC d/b/a
Somerset Valley Rehabilitation and Nursing Center, petitioned to partially revoke the subpoena
duces tecum served by Charging party. Charging party, 1199 SEIU United Healthcare Workers
East (“Union”), submits that the Employer’s petition should be denied as the documents
subpoenaed relate to issues being litigated in this proceeding, Addressed below are charging
party’s responses to each paragraph to which the Employer has raised objections.

Paragraphs [ through 4: The subpoena seeks documents reflecting the Employer’s
communications with employees relating to the Union during the Union’s organizational

campaign and following the NLRB election, during the time period when employees covered by

the NLRB’s Complaint were disciplined. This evidence is relevant to dernonstrating Employer




animus toward the Unton and its supporters and the Employer’s retaliatory motive. To the extent
that the Employer objects to the documents requested to the ‘present time”, charging party is
willing to limit the subpoena to February 10, 2011, the date discriminatee Jillian Jacques was
discharged. |

Paragraph 5 The Employer objects to the production of disciplines issued to certified
nursing assistants (CNAs). These documents are relevant to the Employer’s discipline of the
discriminatees, shortly after the NLRB election, for attendance and tardiness. While the
employecs who were disciplined were LPNs, the CNAs are employed in the same nursing
department as the LPNs and rules regarding attendance should have been applied equally to
them,

Paragraph 6: Charging party withdraws this paragraph of the subpoena.

Paragraphs 7 and 8 The subpoena seeks documents relating to the circumstances
surrounding the removal of Administrator Heedles in July 2010 and the appeintment of Ms. Illis
to replace Ms. Needles’ as administrator. This change in administrators took place during the
Union’s organizational campaign and the circumstances surrounding this change are relevant to
issues of Employer animus and motive, The information is also relevant to the allegations in the
complaint alleging unlawful conduct conunitted by Ms. Iilis during the organizational campaign.
The Employer cannol establish that this evidence does not relate to any matter in question in this
proceeding,

Parapraph 9: This paragraph seeks information relating to the employment of the
Director of Nursing Inez Konjoh, who is named in the complaint, She replaced the prior director
of nursing during the Union’s crganizational campaign at approximately the same time that llis

assumed her position, In addition, she was involved in the discipline of some of the

o



diseriminatees and recently left her employment with the Employer. Given the timing of her
employment and her conduct during the Union’s organizational campaign, charging party
believes that these documents will reflect that her employment was due, in large part, to the
Employer’s efforts to frustrate employees’ protected activities.

Paragraph 10: These documents concern the employment of the five discriminatees who
were discharged. The Employer broadly asserts the attoiney-client privilege and work product
doctrine. As noted in the Order issued by ALJ Steven Davis on April 22, 2011 in connection
with General Counsel’s subpoens, the documents that the Employer contends are protected from
disclosure were insufficiently identified.

Paragraph 12: Charging party accepts the Employer’s affer to produce certain documents

covered by the subpoena and will not reguire actual payroll records.

Dated; New York, New York
Aprii 26,2011
Respectiully submitted,

-

Ellen Dichner

GLADSTEIN, REIF & MEGINNISS, LLP
817 Broadway, 6th Floor

MNew York, NY 10003

(212) 228-7727

Counsel Tor 1199 SEIU United Healthcare
Workers Union East

Lo



681

BEFORE THE

NATIONAL LABOR RELATIONS BOARD

in the Matier of:

1621 ROUTE 22 WEST OPERATING
COMBANY, LLC, d/b/a SOMERSET

VALLEY REHABILITATION AND Case No. 2Z2-CA-29580
NURSING CENTER, 22-CA-29628
22-CA-29568

Respondent,

And

1199SEIU UNITED HEALTHCARE
WORKERS EAST, NEW JERSEY
REGION,

Charging Partv.

The above-entitled matter came on for hearing pursuant to
notice, before STEVEN DAVIS, Administrative Law Judge, at the
National Labor Relations Board, Veterans Adminilistration
Building, 20 Washington Place, 5th Floor, Newark, New Jersey,

07102, on Monday, May 2, 2011, 9:30 a.m.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
{973) 692-0860
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18

19

20

21

22

23

25

795

JUDGE DAVIS: Okay. S0 have any 0of these documents been
produced?

MS. DICHWNER: No, none of ths documents.

JUDGE DAVIS: The documents are clearly relevant. Theay
should be produced. Same with Number 2. Any dcocuments received
as to that?

M3. DICHNER: HNo documents.

JUDGE DAVIS: Is there any meetings. 3, videotapes, etc.,
concerning Union's 11998 report proceading.

MS. DICHNER: Nothing produced.

JUDGE DAVIS: And 4 as well. Paragraphs 1 through 4, in
my opinion, are relevant and should be produced., And 7 and 3,
you are looking for the reasons surrounding the termination of

1

}—

is.

=

Blizabeth Heedles and the perscnnel file for Dore
p

4]

n

MR. KIESEWETTER: We'wve argued it all in our petition to
revoke. But this is even way outside the ballpark as far as
relevancy.

JUDGE DAaVIS: I den't think you mentioned Paragraph 9,
Inez. Is that included in the documents you are sseking?

MS. DICHNER: I did not receive anything., Did T miss
that? I'm sorry. I missed Paragraph 9. I did not receive
anything. I had lumped them all together in my mind.
Paragraph 9 as well,

JUDGE DAVIS: All right. So 7, 8, and 9% deal with the

reasons surrounding the terminations of Heedles and Inez Konjoh,

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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This is to certify that the attached proceedings done before
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going to receive evidence of just and proper issues/matters in
this case. 2And that's my ruling.

MR. SANTIAGO: Thank you, Your Honcr.

JUDGE DAVIS: Okay. So are you resting at this point?

MR. SANTIAGO: We are resting.

v

JUDGE DAVIS: Subject te receiving any documents that may
have been subpoenasd, etc.?

MR. SANTIAGO: Yes. Your Honor —-

JUDGE DAVIS: Just one cther thing. I would assume that
the Charging Party is resting on the same basis, at this time?

MR, SANTIAGO: I am assuming so0, ves. Just on the matter
of the subpeoena, we are taking a three-week break between today
and when we resume this on May 31lst. I would Iike if the
Respondent would produce the information that is still owed. I
believe, you know, it's a set of correspondence and emails that
went back and forth from Somerset Valley and CareCne. I believe
that you also, the instruction was for them to also go back and
check whather or not with the testimony that we have today, plus
some of the arguments that we made, to go back and check to sse
whether or not there are documents that reilect or concern
additions and/cr deletions made on the SmartlLinks system by

1

=1
-

zabeth Heedles betwesn the period of June I and August 9.
As well, Your Honor, I believe the instruction was, and
we've had a couple of discussions, I know my co-counsel, Michael

Silverstein, has with Mr. Likens, about the dates in regards to
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