UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
Washington, D.C.

SODEXO AMERICA LLC :
Case Nos. 21-CA-39086
and

PATRICIA ORTEGA, an Individual

SODEXO AMERICA LLC; AND

USC UNIVERISTY HOSPITAL

and ' Case No. 21-CA-39109
SERVICE WORKERS UNITED
USC UNIVERSITY HOSPITAL

and Case Nos.21-CA-39328

21-CA-39403

NATIONAL UNION OF HEALTHCARE
WORKERS

AFFIDAVIT OF LESTER F. APONTE IN SUPPORT OF MOTION
BY RESPONDENT USC UNIVERSITY HOSPITAL
FOR SUMMARY JUDGMENT

BATE, PETERSON, DEACON, ZINN & YOUNG LLP
LINDA VAN WINKLE DEACON (State Bar No. 60133)
HARRY A. ZINN (State Bar No. 116397)

LESTER F. APONTE (State Bar No. 143692)

888 South Figueroa Street, Fifteenth Floor

Los Angeles, California 90017

Telephone: (213) 362-1860

Facsimile: (213) 362-1861

Attorneys for Respondent
USC UNIVERSITY HOSPITAL



I, Lester F. Aponte, hereby make the following statement:

1. Iam an atforney at law duly licensed to practice before all state and federal courts
in the State of California. I am Senior Counsel with the law firm of Bate, Peterson, Deacon,
Zinn & Younga LLP, attorneys of record for Respondent USC University Hospital (the
“Hospital”). I am over the age of eighteen (18) years and I am competent to give this statement.
This affidavit is based on my personal knowledge of the facts and review of relevant documents.

2. On April 26,2010, Region 21 of the National Labor Relations Board (the
“Region”) issued a Decision and Direction of Election for a unit of service and maintenance
employees and a unit of professional employees at the Hospital, which were previously
~ represented by Service Employees International Union (“SEIU”). A true and correct copy of the
* Decision and Direction of Election is attached és Exhibit 8. I was present and participated at the
hearings which lead to this decision and at the election and vote counting that followed.

3. Prior to the election, SEIU'disclaimed any interest in representing any Hospital
Wérkers. At the election, conducted on May 26 and 27, 2010, a majority of the employees in the
service and maintenance unit elected to have the National Union of Healthcare Workers
(“NUHW?) as its representative. The majority of the professional unit voted for no union.
NUHW immediately cailed for negotiations on a new contract, which are ongoing.

4. The Hospital was never served with a copy of the charge in case No. 21-CA-
39086, which the complaint in this matter alleges was filed by Patricia Ortega against respondent
Sodexo America, LLC (‘Sodexo0”). I have inquired of both counsel for SEIU, Bruce Harland,
and counsel for NUHW, Florice Hoffmén, whether they represent Ms. Ortega. They have both

stated that they do not.



5. SEIU filed the charge in case No. 21-CA-39109 against the Hospital and Sodexo
alleging that they had “implemented, maintained and enforced an illegal policy restricting
employee access to public areas during their non-work time.” This allegation refers to the
Hospital’s Off-Duty Access Policy (the “Policy™). A true and correct copy of a letter from
attorney Jean C. Libby detailing the allegations in that charge, dated November 20, 2009, is
attached as Exhibit 9. |

6. By letter dated May 26, 2010, vthe Region issued a partial dismissal of Case 21-
CA-39109. A true and correct copy of that letter is attached as Exhibit 10. The Regional
Director made the following findings:

With regard to the allegation that the Employers violated section 8(a)(3) of the Act, the

region concluded that there was no evidence presented or revealed that the Employers

selectively enforced their access policy against the emﬂoyees engaged in union activity.

With regard to the claim that the Employers violated section 8(a)(5) of the Act by |

unilaterally changiﬁg the employee access policy without bargaining with the Union, the

Region concluded that there was no evidence presented that the policy Was recently

implemented. Rather, the investigation revealed that the policy was implemented in 1991

and revised in 2008.

7. SEIU appealed the Region’s findings. On July 23, 2010, the Office of Appeals |
denied that appeal on the same grounds stated in the Regional Director’s partial dismissal:

The investigation did not establish that the Employers selectively enforced their access

policy against employees engaged in union activity. Nor is there evidence that the access

policy was recently implemented.



A true and correct copy of the letter denying the appeal, dated July 23, 2010, is attached as
Exhibit 11.

8. While pursuing the appeal, SEIU also filed an amended charge in Case No. 21-
CA- 39109 on May 28, 2010, which simply reasserts the allegations of the original charge. A
true and correct copy of the amended charge is attached as Exhibit 12.

9. By letter dated November 24, 2010, the Region issued a decision to partially
dismiss the amended charge. The Region again found that there is no evidence that Sodexo or
the Hospital selectively enforced the off-duty access policy against employees engaged in union
activity or that the Policy had been recently implemented. A true and correct copy of that letter
is attached as Exhibit 13.

10.  Ihave inquired several times, by phone and email, of counsel for SEIU, Bruce
Harland and James Rutkowski, whether SEIU is interested in pursuing the charges it filed before
it renounced any interest in representing the Hospital’s employees or will agree to dismiss them.
They have not responded to that inquiry.

11. On May 7, 2010, NUHW filed a charge in Case No. 21-CA-39328, based on the
suspension and subsequent demotion of respiratory therapist Michael Torres for insubordination,
failure to cooperate in an investigation, exercising poor judgment, and violating the off-duty
access policy. NUHW filed amended charges on July 13 and September 27, 2010 alleging that
the Hospital has maintained and enforcéd “an éverly broad off-duty access policy” and
disciplined Torres based on that policy. True and correct coﬁies of the original and amended |
charges in Case No. 21-CA-39328 are attached hereto, collectively, as Exhibit 14.

12.  On June 30, 2010, NUHW filed a charge in Case No. 21-CA-39403, alleging that

the Hospital had violated the National Labor Relations Act when it issued verbal warnings to



bargaining unit employees Ruben Duran and Alex Corea for violating the Policy. A true and
correct copy of that charge is attached as Exhibit 15.

13.  OnJuly 14, 2010, NUHW filed an amended charge in Case No. 21-CA-39403,
which adds similar allegations regarding employee Noemi Aguirre. A true and correct copy of |
that amended charge is attached as Exhibit 16.

14. A true and correct copy of the Order Consolidating Case, Consolidated
Complaint, and Notice of Hearing in this case, dated November 24, 2010, is attached hereto as
Exhibit 17.

15. A true and correct copy of the Hospital’s answer to the consolidated complaint,
dated December 13, 2010, is attached hereto as Exhibit 18.

16.  Indiscussions with this office, the Region’s representatives have consistently
maintained that, to be valid, an off-duty access policy must bar off-duty employees from the
facility for all purposes (even medical care). Otherwise, the Hospital is not allowed to restrict
off-duty access at all. The Region further demands that the Hospital reinstate Michael Torres

with backpay.

Pursuant to 28 U.S.C. Section 1746, I declare under penalty of perjury that the foregoing

affidavit is true and correct.

ST
Executed this S} day of January 2011 in Los Angeles, California.
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Lester F. Aponte




PROOF OF SERVICE

I am employed in the County of Los Angeles, State of California. Iam over the age of 18
and not a party to the within action. My business address is 888 S. Figueroa Street, 15th Floor,

Los Angeles, California 90017.

On January 31, 2011, I caused to be served the foregoing documents described as
AFFIDAVIT OF LESTER F. APONTE IN SUPPORT OF MOTION BY RESPONDENT USC
UNIVERSITY HOSPITAL FOR SUMMARY JUDGMENT on the interested parties in this
action by placing a true copy thereof enclosed in a sealed envelope addressed per the service list

below.

By MAIL as follows: I am "readily familiar" with Bate, Peterson, Deacon, Zinn &
Young LLP’s practice of collection and processing correspondence for mailing. Under that
- practice it would be deposited with the U.S. Postal Service on that same day with postage
thereon fully prepaid at Los Angeles, California, in the ordinary course of business. I am aware
that on motion of party served, service shall be presumed invalid if postal cancellation date or
postage meter is more than one (1) day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the state of California that the above

is true and correct.

Executed on January 31, 2011, at Los Angeles, California.

Mark T. Bennett, Esq.

Mark, Golia & Finch, LLP

8620 Spectrum Center Boulevard, Suite 900
San Diego, CA 92123

Florice O. Hoffman, Esq.

Law Offices of Florice Hoffman
8502 East Chapman Avenue, #353
Orange, CA 92869

SEIU-United Healthcare Workers-West
5480 Ferguson Drive
Los Angeles, CA 90022
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Antonio Orea

National Union Of Healthcare Workers
8502 East Chapman Avenue, Suite 353
Orange, CA 92869

Ms. Patricia Ortega
25 Westmont Drive, Apt. 16
Alhambra, CA 91801

Bruce A. Harland, Attorney at Law
Weinberg, Roger, & Rosenfeld

1001 Marina Village Parkway, Suite 200
Alameda, CA 94501
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
Region2l
USC UNIVERSITY HOSPITAL,
Employer

and Case 21-RC-21163

NATIONAL UNION OF‘HEALTHCARE WORKERS,
Petitioner
and

SERVICE EMPLOYEES INTERNATIONAL UNION,
UNITED HEALTHCARE WORKERS-WEST,

' Incumbent Union

DECISION AND DIRECTION OF ELECTION

On Septembér 24, 2009, the National Unioﬁ of Healthcare Workers, heréi.n called
the Petitioner, filed the a’.béve-referencéd peﬁﬁbn ‘seeking an slection in two bargaining -
wunits consisting of approximately 82 pro'fessional employees and 604 service; »
maintenance,' and technical employees, respectively, employed by USC University
Hospital, herein called the Employer.!

On.March 16 through 18, 2010, a hearing in this matter was held before a hearing
éﬁicer of the Natior;al Labor Relations Board, herein called the Board. Pursuant to the
provisions of Section 3(b) of the National Labor Relations Act, herein called the Act, the

Board has delegated its authority in this proceeding to the undersigned.

1 As used bereinafier, the acronym “USC” refers to the University of Southern California located in Los
Angeles, California. The registered copyright of this acronym does not have periods between the lefters.



I ISSUES
fhe threshold issue herein, as raised by the Service Employees International |
Union, United Healthcare Workers-West, herein called the Incumbent Union, is whether
there is a collectivg—bargajnjng agreement in effect between the Incumbent Union and
USC University I—iospital so as o present a contract bar to the instant petition. The
Incumi')ent Union further contends that if there is no conﬁ*act bar, that the petitioned-for
-units are inappropriate, in that there sh&xld be three units consisting of professiohal ‘
employees, service and maintenance employees, and technical employees, respectively.
An additional issue raised by the Incmﬁbent Union is whether other classifications of
heretofore unrepresented employees at both the USC University Hospital and Norxis
Cancer Hospital should be included in any appropriate units, inasmuch as the two entities
are both owned by the University of Southern California (U SC).
| I  SUMMARY |
Based upon the record, including the post-heéring briefs filed by the parties, I find
there is no contract bar based 01; the lack of evidénce of a signed contract between the
incumbent Union and the Employer. I further find that, contrary to the contentions of the
Incumbent Union, that the peﬁﬁoned—for units aré appropriate ones and that there is no |
basis for aécreﬁné additional unrepresented employees intob'those units. Accordingly, I

shall direct certification elections in the two petitioned-for units.



M. FACTS

A, Bargaining History

Prior to April 1, 2008, USC University Hospital was owned by Tenet Healthcare
‘Corporation, herein called Tenet. On June 23, 2004, the Board ceriified the Incumbent
Union as the excluswe collective-bargaining representative for 2 unit of service,
mamtenance, and techmcal employees, and a umt of profess:tonal employees,
respecuvely, at USC Umvers1ty Hospital.

In about 2007, the Incumbent Union executed a collectlve—bargmmng agreement,
herein called th;e Mester Agreement, with Tenet for a single state-wide unit for 14 Tenet-
owned hospitals, including USC University HosPi.tal. The Master Agree:;eent was
effective by its terms from January 1, 2007 through March 31, 2011

Subsequenﬂy, about January 2009, in apparent anticipation of the sale of USC
University Hospital, the Incumbent Union and Tenet executed a separate collective-
bargainin'g agfeement, herein called the Agreement, which purported to contain only
those provisions of the Master Agreement that pertained to USC University Hospital,
deletmg all references to Tenet. Appa:tenﬂy, this Ag'reement was administratively
prepared by the Incumbent Union without benefit of any pnor negotlat:ton with Tenet.
This Agreement recognized the two original certified umts described above, and further
provided that in the event ef a sale of USC University Hospital, that this Agreement shall
be in fusll force and effect immediately upon the effective date of the sale, thereby |
replacing and superseding any previously existing Agre'ements between the parties. The

effective dates for this Agreement were the same as for the Master Agreement, to wit,



J am:tary 1, 2007 through March 31,2011, and it was executed by the Incumbent Union
and Tenet. ‘

Thereafter, on about April 1, 2009, USC acquired University Hospital e;.nd began
to operate it without hiatus in basicaily unchanged form. Just prior to the effective date
of the sale, representatives of the Incumbent Union attended a meeting with
representatives of USC and their respective counsel during which USC made statements
to the effect that they intended to be bo;md by the contract and adhere to its language.
Thg ﬁcmbent Union likewise agreed to be bound. However, neither party specified
which contact it was referr-ing to (the state-wide Master Agreement or the later
Ageeﬁent particular t§ this facility), and nothing was reduced to writing or executed at
this or any gubseciuént meeting.

At the'heaﬁr‘;g, all parties stipulated that since about April 1,2009, USC |
University Hospital reco gnizéd the Incumbent Union as the exclusive collective- |
bargaining representative of the employees in the two units r_écognized in the Agreement
described above. The Incuzﬁbeht Union and USC University Hospital have continued to -
abide by the terms and conditions of employment set forth in the Agreement, specifically
\'Nith respect té the filing and processing of grievances.

B.. The Appropriate Unit

. The Incumbent Union asserts that the two units certified by the Board in 2004 and
subsequently voluntarily reco gnizéd by the Employer are no longer appropriate units for
the purpose of éollective.bargai:ning, and seeks to amend them in two respects.

.First, the Incumbent Union asseﬁs that there shc‘)ul'd be three, rather than two

units, based upon significant changes since the original Board certification. Specifically,



the Incumbent Union asserts that several new classifications have been created at USC
University Hospital that, had they existed at the time of the certification, would have been
included in a third unit? Moreover, the Incumbent Union asserts, there are |
approximately 50 employees currently working at the Nortis Cancer'HospitaI in the same .
job classifications as employees currently in the bargaining units at USC University
Hospital reéresented by the Incumﬁent Union who, in light of the extent of interchange

and integration between the two facilities, should also be included in any appropriate

unit. Largely anecdotal evidence was presented to support these arguments with respect

to the scope of the bargaining unit.

* Second, the Incumbent Union argues that any bargaining units be expanded to

include certain employees employed at the Norris Cancer Hospital, a separate facility on

the USC Medical Campus that, like USC University Hospital, is owned and operated by '
USC.? Itis undisputed that the two facilities share the same chief operating executive,
chief executive officer, administrator of clinics, and human resources personnel. Also,
several departments in the respective hospitals, including but not limited to respitatory
therapy, occupational therapy, materials management, and finance, share common
;iirectors. No employees at the Norris Cancer Hospital are presently representéd by the
Incumbent Union. Some; limited evidence of interchange between the two facilities was
proffered at tine heari_ng, specifically w1th regard to one endoscopy// gastrointestinal

technician and a patient care technician who was assigned there on light duty. Further

2 The Incumbent Union concedes that it initially agreed to a combined unit of maintenance and technical
employees, despite the extant rules sefting forth appropriate units in acute care hospitals on the premise that
such combined unit was appropriate to the workplace at that time. The Incumbent Union argues that since
then, however, changes in the workplace militate in favor of three distinct units.

3 Norris Cancer Hospital is occasionally referred to in the hearing record as Norris Cancer Center.
However, the latter refers to non-licensed facilities located within the Norris Cancer Hospital which are not
at issue herein. .



evidence of substantial interchange between the two facilities is anecdotal. Apparenily,
unit employees at USC University Hospital can request to work extra shifts at Norris

Cancer Hospital, although actual transfers must be approved and the 'employee sec;,king
the transfer must complete a new job application. Similarly-classified employees at the

respective facilities also receive different wages and benefits. Moreover, the wotk of

2

empl(;yees similarly classified differs because of the focus on cancer treatment and care
at the Norris Cancer Hospital.‘
IV. POSITIONS OF THE PARTIES

With regard to the contract bar issue, the Petitioner and Employer agsert there is
‘no conft;acf blar because no cbllecﬁve—bargaining agreement was negotiated or executed
between the Incumbent Union.and USC, the current owner of USC University Hospital.
The Petitioner and Employer further assert that even if there were a valid collective-
bargaining agreemen;c in effect, the effective terms of the agreement are for more than
four years and would not therefore serve as a'bar to an election.

The hcun;.bent Union asserts that there is a contract bar by Vi;tue ‘of the
Aéreement executed by the Incumbent Union and prior owner Tenet, which successor
ﬁSC orally agreed to be bouﬁd by and suBsequenﬂy honored the terms and céndiﬁons
- contained therein. Assuming the effective date of the Agreement to be the adoption date

(April 1, 2009), and not the stated commencement date, this Agreement would be fdr a
p‘efiod of less than three years and thus would serve as a bar to the instant petition,
" according to the Incumbent Union. -
With regard to the appropriate units, the Petitioner and Employer stipulated that

the two units currently represented by the Incumbent Union as set forth in the original



certifications and subsequently voluntarily recognized by Employer are appropriate for

the purposes of collective ba:gaining.4 These units are:

COMBINED SERVICE, MADITENANCE, TECHNICAL., AND SKILLED
MAINTENANCE UNIT

Included:. All full time, regular part-time and per diem service, maintenance,
technical, and skilled maintenance employees employed by the
Employer at its facility Iocated at 1500 San Pablo Strest, Los
Angeles, California; .

Excluded:  All other employees, managers, supervisors, confidential
employees, guards, physicians, residents, central business office
employees (whether facility-based or not) who are solely engaged
in qualifying of collection activities, employees of outside
registries and other agencies supplying labor to the Employer and
already-represented employees.

‘PROFESSIONAL EMPLOYEES UNIT

Included All full-time, part-time and per diem professmnal employees
(except for Registered Nurses and Physicians) employed
by the Employer at its facility located at 1500 San Pablo
Street, Los Angeles, California;

Exchnded: All other employees, managers, supervisors as defined in the Act, -
office clerical employees, confidential employees, guaids,
registered nurses, all other professional employees including,
without limitation, physicians and residents, Ceniral Business
Office employees (whether facility-based or not) who are solely
engaged in qualifying or collection activities, employees of outside

_ registries and other agencies supplying labor to the Employer, and
already-represented employees.

The Petmoner and the Employer further agreed that there approximately 604 employees
iri the above-described combined service, maintenance, technical, and skilled
mamtenance unit, and approximately 82 employees in the above-described professional
unit. , .

4 These unit descriptions omit any original references to Tenet contained in the certifications.



The Incumbent Union seeks three units consisting of employees employed at both
the USC University Hospital and the Norris Cancer Hospital — a service unit, a technical
unit, and a professional unit. The proposed units are described in a number of ‘exhibifs
proffered at the hearing listing various wage scales interlineated with “S” for the
proposed service umt, “T* for the proposed technical unit, and “P” for the proposed
professmnal unit. An addmonal exhlbfc lists only classifications of employees with the
alphabetic designations described above, and no indication as to where these particular
employees WO-I‘k. ’fhe employees to be excluded from each of the three i:ropcsed unit are
described as only “standard language™ exclusions omitting the employees in the other two
proposéd u.mts The Incuﬁlbent Union asserts that there\ are approximately 60 ex;nployees
employed at the Norris C;ncer Hospital and 50 new employees at some unspecified
facility, but does.not provide aggregated estimates for the number of employees in each
of its proposed three bargaining umts |

V. ANALYSIS
A Contract Bar

' Whena petiﬁpn is filed for a representation eléction_ among a group of employees
x;vho are aﬂeged to be covered by a collective-bargaining agreement, the Board must
decide whether the asserted contract exists in fact and whether it conforms to certain
requirements., If the Board finds in the affirmative on both isspes, tb;e contact is held a
bar to an election: thJ.S is known aé the contract bar doctrine. Hexton Furniture Co., 111
NLRB 342 (1955). The burden of proving that é. contract is a bar is c;n the party asserting

the doctrine. Roosevelt Memorial Park, 187 NLRB 517 (1970)



Among the requirements for a collective-bargaining agreement to act as a contract
bar is the existence of a “collective” agreement that has been freely bargained and has
been reduced to writing. J.P. Sand & Gravel Co., 222 NLRB 83 (1976); Frank Hager,

Inc., 230 NLRB 476 (1977). Not only must the contract in question be reduced to

writing, but it must be signed by all the parties at the time the representation petition is

filed. Herlin Press: 177 NLRB 940 (1969). Although the contract-bar doctrine does not
require a “formal final document,” thé relied-upon documents must lay oﬁt substantial
terms and condiﬁoﬁs of employment and must be siénei Waste Management of
Maryland, 338;NLI.{B 1002 (2003), and cases cited therein.

* Inthe instaét Ease, the Incumbgnt Union has failed to meet its burden of shovﬁng
there ig a contract bar. A sigﬁed document executed before the filing of a representation .
petition is still required, e\}en tbough the partigé may consider any discussions to be
concluded and have put into effect some or all of its proy.isions; m fact, even informal
documents that are exchangéd between tﬁe parties must be signed by all the parties 1n
order to serve. as a bar to an election. Appalachian Shale Products Co., 121 NLRB 1160 -
(1958). It is undisputed that the only signed agreements in effect are between the
I.ncumbent' Union and the predecessor Tenet, and that there is no siéned document
between the lncﬁmbent Union and USC sétting_ forth terms and -conditions of the unit
employees. Thus, even though USC may have orally adopted the terms and conditions
set forth iﬁ the agreement between the Incumbént Union and Tenet, there is no signed

document of any kind with USC.’

5 Written or initialed proposals have been found to constitute a contract so as to bar a representation
election. Appalachian Shale Products, supra. However, in the instant case, the Incumbent Union admitted
that there were no proposals — oral or written — exchanged with USC, and that the Agreement proffered asa
bar was created solely by the Incumbent Union as an administrative convenience.
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Moreover, even if the qral adoption of the terms and coriditions of the contract
between the Incumbent Union and Tenet were sufficient to constitute a contract bar, the
record is unclear as to which agreement was being adopted — the original Master
Agreement or the subsequent Agreement specific to USC University Hospital — inasmuch
as no particular document was referred to during the meeting between the Incumbent
Union and USC.

| Even if there were evidence £hat the parties meant to adopt the terms and -
conditions of ;ch'e latter Agreement, it did not contain sufficient substantial terms to serve
. as a contract bar; specifically, the effective date of the Agreement is unclear. This is
evidenced by the ];.ﬁ;:umbént Union’s argument that the adopted Agreement was effecﬁw}e
as of the date that USC took over the opetation of USC University Hospital, and not as of
| . the effective date stated on the Agregment itself.® Generally, the effective dates of an
agreement must be apparent from the féce of the document, without resort to parole
cvidence,. in order for the contact to serve as a bar to an election. South Mountain
Healtheare & Rehab Center, 344 NLRB 375 (2005) Such ambiguity regarding the
efféctive date of any contract suggests that there was no ﬁeeﬁng of the minds as to the
" c'lates the contract was to be in effect, anci thus sﬁggests no contract exists. Moreover, in
order to serve as a bar to an election, the effective dates of a contract must be
ascertainable on its face to enable employees and outside unions to determine the

appropriate time to file a petition. See, i.e., Coca-Cola Enterprises, 352 NLRB 1044,

§ The Incumbent Union asserted an effective date later than the date that appears on the face of the
Agreement ostensibly to rebut the assertion of the Petitioner and the Employer that the Agreement on its
face is a four-year agreement, and no collective-bargaining agreement can bar an election for more than
three years. See Dobbs International Services, 323 NLRB 1159 (1997). Thus, even assuming the effective
dates of the Agreement are consistent with those of the Master Agreement, the Agreement could still not
act as a bar. . .
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1045 (2008). In the instant case, the Agreement 6n its face contains the same dates as the
Master Agresment from which its provisions Wer;a culled, but the Incumbent Union now
asserts a different effective date, thus preventing this Agreement from acting as an
effactive bar to an election.” Where the parties toa contraét create a situation in which 2
petitioner cannot cleérly determine the proper time to file a petition, as the parﬁes have
done here, the qmbiguity cannot benefit the parties and a petition will not be barred
thereby. See, e.g., Cabrillo Lanes, 202 NLRB 921-23 (1973).

qu the foregoing feasgns, the cases citedA by the Incumbent Union m favor of a
coniract imr must be rejected. Specifically, tilefe is no evidence that the parties sought an
extension of an exisﬁné agreement. Incumbent Union cites Michigan Bell Telephone
Co., 182 NLRB 632 (19705, as analégous to the instant cﬁse. However, in Michigan Bell,
the parties, during the term of an extant agreement, executed an ageeﬁent to include new
classifications, v_vhich contraét had new effectiyé and termination dates rendering the

prior contact largely moot and thus not evidencing premature extension.. In contrast, the

. Agreement in the instant case essentially contained the same units recognized in the

Master Agreement, andvtetained the original dates of the Master Agreement as well.
More importantly, the Iixcumbént Union did not cite any evidence that this Agreement —
new or not — was ever éxecuted by the Incumbent Union and USC, the parties it now
seeks to bind.® Thus, this Agreement, which the Incumbent Union cqnceded was culled

from the M.aster Agreement and whose terms were never negotiate& with USC and which

7 The language of the side agreement reached between the Incumbent Union and predecessor Tenet does
not cure this defect, since that language only provides that the Agreement shall be in full force and effect
upon the “effective sale of the sale” of the facility, and that language does not ‘provide a specific enough
date to allow the Agreement to act as a bar to an election. i .

§ Also, the Agreement did not create “new” bargaining units as asserted by the Incumbent Unjon. Rather,
it merely reiterated the two certified units that the Incumbent Union admitted were already recognized by
Tenet. i
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was never executed between the Incumbent Union and USC, cannot serve as a contract
baz. |

The Incumbent Union argues that should the foregomg Michigan Bell exception
to the premature extensmn rule be inapplicable, that the Board consider the rule of Ideal
Chevrolet, Inc., 198 NLRB 280 (1972) as d.'lSpOSlthe However, Ideal Chevrolet is

. dlstmémshable in that successor Ideal Chevrolet actually executed a collectwe—
bargaining agreement with the Union durmg the term of an agreement with the
predecessor. The Board tﬁerein found the new contract a bar to a petition filed during the
window period of the predecessor’s agreement. Unlike Ideal Chevrolet, however, the
successor herem never executed a collective-bargaining agreement with the Incumbent
Umon A.s discussed above, an oral commitment to recognize the mcumbent union and
abide by the'terms and condmons ofthe predecessor s contact is not sufficient to bar &
timely petition. Thus,"there is simply no eﬁde,nce that successor USC ever entered into a
“new” contract with the incumbent Union that would serve asa contfact bar. |
. B.  The Appropriate Bargaining Units

The parties supulated that USC University Hospital voluntarﬂy extended
1.recog.mt10n to the Incumbent Union in the existing two units described above that were
p'reviously certified by the Board, and the Petitioner and the Employer have stipulated
that elections be held in these existing units. However, the Incumber;t Union now asserts
tﬁat three distinct units are appropriate.

In determinirig the appropriateﬁess of a bargaining unit, prior bargaining history is
given substantial weight, and the Board is generalb; reluctant to distirb an established

- unit. See Canal Carting, Inc:, 339 NLRB 969 (2003)
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While conceding that that Board has long held that there is a strong presumption
that the existing bargaining units are the appropriate units for the purpose of conducting
eleeﬁens, the Incumbent Union submits that other factors need be considered in the
circumstance of an acute-care hospital like USC University Hosﬁital-. Specifically, the
Tncumbent Union refers to General Counsel Memo 91-3 (May 9, 1991) adopting rules for
‘appropriate urﬁ’cs for such hospitals, while conceding that a union has the option under
_ those rules to beﬁﬁdn for combined units. The Incumbent Union ﬁrther concedes that it
agreed to a combination of.technieal, service, and maintenance emplo&ees at the time of
the original election resﬁlﬁng in the certiﬁcaﬁon of tile two units described above.

However the Incumbent Umon now asserts that such significant changes have
 ocourredin the operation of the facmty that separate units consistent with the GC Memo
are now appropriate. Specifically, the Incumbent Union refers to the creation of new job
classiﬂcaticins' which USC University Hospital has inciuded into the existing recognized
-combined unit. However, the record shows o_ely a few new empleyee classifications and
 little evidence as to the job duties actually involved or even where these employees Work..
As such, the Incumbent Umon bas failed to meet its burden of rebutting the presumption -
that the existing umts are appropriate umts.

C. The Scope of the Units

The Incumbent Union seeks to accrete certain employees of Norris Cancer
Hospi‘.:al, an adjacent facility owned by USC whose employees are not currently
represented by the Incumbent Union.

The accretion of employees to an existing bargaining unit can be made “only

‘when the additional employees have little or no separate group identity such that they
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cannot be considered to be a separate appropriate unit,” These additional employees also
must share an “overwhelming commupity of interest” with the preexisting unit to which
they are accreted. Safeway Stores, Inc., 256 NLRB 518 (1981): The test to accrete
employees into an existing unit is generally more rigorous than that used to deten:ﬁin:: the
appropriateness of an initial Bargaining unit, inasmuch as the newly accreted employees
are merged into the established unit without bs;neﬂt of expressing their preference in an
glection. Towne Ford Sqles, 270NLRB 3 1 1,312 (1984).

Speciﬁca]ly, the Incumbenf Union seeks to add to its propc;sed units
approximately 50 employees currently Worldng at the Norris Cancer h;)spital in the same
classifications as. emplo.yees currently in the established barge;ining units at USC
Un;'tversity Hospital based on'comﬁpnéli’c&of supervision and interchange between the
two facilities. - | |

The Incumbent Unigjn does no;c dispute that lthe Board has 'established a
presumption, ?,Ibeit a rebutfable one, in favor of a single facility where an employer
operates a single, geographic;ally isola’lced facility as well as other facilities nearby.
Manor Healtheave Corp., 285 NLRB 224, 226 (1987).  The Board traditionally
éxamines a number 6f factors in determining whether this presumption has beeﬁ rebutted,
the most critical of which are fhe-degree of employee interchange and common day-to-
giay supervision. Dean Transportation, 350 NLRB 43 (2007). There must be systematic
and scheduled interchange between the two groups of employees to support accretion.
Safeway Stores, 256 NLRB 918 .(1981 ). |

In the instant 'c'ase, it is undisputed that USC University Hospital and Norris

Cancer Hospital are both owned and operated by USC and that they also share common

14



upper management and some common on-site supervision. However, the anecdotal
evidence of spofadic interchange was lin:ﬁted to a handful of empldyees. Moreover,
unlike the cases c_ited by the Incumbent Union, the employees at the respective facilities
herein do not have common wage scales and benefits, nor can they transfer freely
between facilities without permission and reapplicaﬁon. Furthermore, there is evidence
that the employees ;11: Notris Cancer Hospital possese distinct skills not shared by those at
USC Medical Center, since they deal primaﬁly vﬁth patients with cancer.
Iﬁ view of the foretgoieg, the Incumbent Union has not met its bueden of showing
 that certain erﬁgleyees at.another facility owned by USC should be part of an appropriaie
unit herein. A ‘. | | |
"~ The Imuﬁbent Union also seeks 1o expand the scope of the previously-eertiﬁed
and recognized units described above by adding employees in classifications that it
asserts have been created since the last collect1ve~bargam1ng agreement between the
- Incumbent Union and'Tenet. In determmg Whether anew class1ﬁcat10n properly
belongsina bargaining unit, the Board examines whether the new classifications perfdrm'
- the basic bargmmng—umt functlons so'asto be viewed as belongmg to the umt, rather than
' bemg accreted into the'unit. Premcor, 333 NLRB 1365 (2001) If the respective duties
are not the same, then the Board examines whether there is sufficient community of
interest between the two groubs_so asto justify'accretibn of the new classifications. Id.
E The Tncumbent Union presented little evidence that these new classifications were
either performing the same work as the current bargaining-unit employees, or that they
had sufficient community of interest so that they should be part of an appropriate

bargaining unit. Anecdotal evidence based on personnel observation of outsiders and
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hearsay about employees® duties is not sufficient to meet the Incumbent Union’s burden
in this regard.
VI. CONCLUSION
The record supborts a finding that neither the Master Agreement nor the
subsequent Agreement executed between the Incumbent Union and the predecessor Tenet
serve to bar the mstant petition. There is insufficient emdence of a signed collective-
bargaining agreement or other executed doeuments clearly setting forth the effective
dates of any agreement between the Incumbent Union and the successor employer USC
Based on the foregoing, I conclude that there is no contact bar to the instant
petition. I further conclude, based on the evidence and record as a whole, that the
petmoned-for two umts of employees employed by the Employer at the USC University
Hospital are appropriate units, and that the Incumbent Union has not met its burden to
rebut the presumption in favor of these units insofar ae expanding them to include new
: emp}oyees, addibional units, or other facilities.
VII.. FINDINGS
Upon the entire record in this proceeding, the undersigned finds:
1. ‘The Hearing Officer’s rulings made at the hearing are free from
preJudlmal error and are hereby affirmed.” |
2.  The parues stipulated that USC University Hospital, a California
corpora’uon with prmc1pa1 offices and an acute-care hospital located at 1500 San Pablo
Street, Los Angeles, California, the only facility involved herein, is enigaged in providing

‘healthea_re services. During the past 12 months, a representative period, the Employer

9 The Incumbent Union made a motion at the hearing to continue the hearing and to block the election
. based upon unfair labor practice charges in Case 21-CA-39515. This issue was administratively addressed
by the undersigned by letter February 2010.
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derived gross revenues in excess of $250,000 from ﬁhe operation of its acute-care
hospital, and, during the same peridd of time, purchased an@ received goods valued in
excess of $5,000, which goods were shipped directly to the Employer’s Los Angeles,
California, facility from points located ouisidé the state of Califo.rnia,

3. . National Union of Healthcare Workers, hereinafter called the Petitioner, is |
alabor organization within the meaning'of the Act. ‘ '

_ ‘4. Service Employees International Uﬁom United Healthcare Workers West,
bereinafter called the; Incumbeﬁt' Union, is a labor orgahizaﬁon within the meaning of the
Act. | |

- 5. I find that the foﬁowing units are the appropriate units f;:n: the purposes of
collecﬁv'e-b%gainiﬁg: | A' | | \

Unit A

COMBINED SERVICE., MAINTENANCE. TECHNICAL. AND SKILLED
MAINTENANCE UNIT"

Included: All full time, regular pari-time and per diem service, maintenance, -
. technical, and skilled maintenance employees employed by the
Employer at its facility located at 1500 San Pablo Street, Los
Angeles, California; o

Excluded: All other employees, managers, SUpervisors, confidential -

: employees, guards, physicians, residents, central business office
employees (whether facility-based or not) who are solely engaged
in quelifying of collection activities, employees of outside
registries and other agencies supplying labor to the Employer and .

* already-represented employees.
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UnitB

PROFESSIONATL EMPLOYEES UNIT

Included: All full-time, part-time and per diem professional employees
(except for Registered Nurses and Physicians) employed
by the Employer at its facility located at 1500 San Pablo
Street, Los Angeles, California;

» Bxcluded: All other employees, managers, supervisors as defined in the Act,
office clerical employees, confidential employees, guards, -
registered murses, all other professional employees including,
without limitation, physicians and residents, Central Business

_ Office employees (whether facility-based or not) who are solely
engaged in qualifying or collection activities, employees of outside
" registries and other agencies supplying labor to the Employer, and
already-represented employees.
DIRECTION OF ELECTION
The National Labor Rélaﬁons Board wilt conduct secret ballot elections among
the employeés in the units fdund appropriate above. The employees will vote whether or |
not they wish to be represeﬁted for purpéses of collective bargaining by National Union
of Healthcare Workers; Service Employees International Uhion, United Healthcare
Workeljs-West; or peither. The dates, ﬁmes,. and places of the elections will be
specified in the notices of election that the Board’s Regional Office will issue subsequent
to this Decision. |
A. Voting Eligibility
Eligible to vote in the election are thosé in the units who Wére employed during
the payroll period ending immediately before the date of this Decision, including
employees who did not work during that periodAbécause thiey were ill, on vacation, or

temporarily laid off. - Employees engaged in any economic strike, who have retained their

status as strikers and who have not been permanenitly replaced are also eligibie 1o vote.
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In addition, in an economic strike which commenced less than 12 months before the
election date, employees engaged m such strike whq have retained their status as strikers k
but who have been permanently replaced, as well as their replacements are eligible to
vote, ﬁnit employees in the nnhtary services of the United States may vote if they
appear in person atthe polls |

Inehg1ble to vote are (1) employees who have qu1t ot been discharged for cause
since the des1gnated payroll period; (2) stnkmg employees who have been dlscharged for
cause since the strike began and Who have ot been rethed ot reinstated before the
electlon date and (3) employees who are engaged in an economic stmke that began more
than 12 months before the electlon date and Who have been permanently replaced.

B. Employer to Submit List of Ehgxble Voters

To ensure that all ehglble voters may have the opportumty to be informed of the
issues in the exercise of their statutory right to vote, all parties to the election should have
access to a list of voters and their addressesz which may be tised to communicate with
them. AExceZsz'or Undehmear,'lnc., 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon
Compary, 394 US. 759 (1969). | .

- Accordmgly, it 1s hereby dJrected that within 7 days of the date of this Dec1s1on,
the Employer must submit to the Regional Office election eligibility 11sts, containing the
full names' and addresses of all the ehglble voters in each unit. North Macon Health Care
Faczlzty, 315NLRB 359 361 (1994). The hsts must be of sufficiently large type to be
clearly legible. To speed both preliminary checking and the voting process, the names on

the Iists should be alphabetized (overall or by department, etc.). These lists may initially
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be usgd by me to assist in determining an adequate showing of interest. I shall, in tum,
make the list available to 'ali parties to the election. .

To be ti;nely filed, the lists must be received in the Regional Office on or before
May 3, 2010. No extépsion of time to file the lists Will be granted except in -
extraordinary circumstances, nor will the filing of a request for review affect ﬁle
requ.iiement to file the;.sé hsts

Failure to comply with this requirerrient'will be gromds forl setting aside the
election whenever propet objections .are filed. The lists may be submitted to the Regiénal
Office by electronic ﬁhng through the Agency’s website, www.nlrb.gov,'® by mail, or
by facsimile transmission at (QIS) 894—2778. The burden of establishing the timely filing
and receij:t of the']ists will continue to be placed onl the sending party :

Since the lists will be made ;vaﬂable to all parties to the election, please furrﬁsh a
total of fﬁur copies of each list, unless the lists are submitted by facsimile or ¢-mail, in -
which only one'copf of céch list need be submitted. If yoﬁ have any questions, please
contact the Regional Ofﬁce. - |

C. Notice of Posting Oblig‘atibn'sv

. Accordir;g to Section 103 20 of the Board’s Rules and Regulations, the Employer
mﬁst post the Notices to Election provided by. the Board in areas conspicuous to potential
voters for at least 3 working Cia'}{s prior to 12:01 a.m. of the day of the election. Failure to
follow the postiﬁg requirement may result_ in'additioﬁal litigation if proper objections to
the eiectipn are filed. Section 103.20(c) requires an employer to notify the Board at least

5 full working days prior to 12:01 a.m. of the day of the election if it has not received

10 To file the eligibility list electronically, go to www.nlrb.gov and select the E-Gov tab. Then click
on the E-Filing link on the menu, and follow the detailed instructions. .
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copies of the election notice. Club Demonstration Services, 317 NLRB 349 (1995).
Failure to do so estops employers from filing objections based on nonposting of the
eléction nbtice. |

| RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board's Rules and Regulations, a
n_aqucst for' review of this Decision may be filed with the National Labor Relations Board,
addressed to the Executive Secre@, 1099 14th Street, N.W., Washington,ADC 20570~ .
0001. This.request must bé Ilrece'ived by the Board in Washington by
May 10, 2010..' The réquest'may be filed elecironically through E—Gov on the Agency’s
website, WWW.h]Ib..g;V,II but may pot be filed by facsimile. '

| DATED at Los Angeles, California, this 26" day of April, 2010.

William M. Pats, Jr.
Acting Regional Director, Region 21
National Labor Relations Board

1 To file the request for review electronically, go to www.nlrh.gov and select the E-Gov tab. Then
click on the E-Filing link on the menu and follow the detailed instrictions. Guidance-for BE-filing is
contained in the attachment supplied with the Regional Office's initial correspondence on this matter and is
also located under "E-Gov" on the Agency’s website, www.nirb.gov. '
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NEGEDNVE
~ NOV 23 2009

United States Government

By LS matL uleo

Lrﬁj

NATIONAL LABOR RELATIONS BOARD
Region 21

888 South Figueroa Street, Ninth Floor

Los Angeles, CA 90017-5449

Telephone: 213.894.5200
Facsimile: 213.894.2778

Resident Office:
555 W Beech Street - Suite 418
San Diego, CA 92101-2939

Telephone: 619.557.6184
Facsimile: 619.557.6358

e Writer’s Direct Telephone  213.894.3011

Writer’s Direct E-mail jean.libby@nlirb.gov
: November 20, 2009
' VIA FACSIMILE and MAIL
Mark T. Bennett, Esq.
Marks, Golia & Finch, LLP )
8620 Spectrum Center Blvd., Suite 900
San Diego, CA 92123 ‘ -

858-737-3101 -

Linda Van Winkle Deacon, Attorney

Bate, Peterson, Deacon, Zinn & Young LLP
888 S. Figueroa St., 15% Floor

Los Angeles, CA 90017

213-362-1861

Re:  USC University Hospital
Case 21-CA-39088

Sodexho Healthcare Services at USC University Hospital
Case 21-CA-39089 L.
Sodexo Healtheare Services/USC University Hospital

- Case 21-CA-39109 ) :

Dear Mr. Benneit and Ms. Deacon:

This Jetter is intended to inform you of the specific allegations of the above-captioned
cases and to solicit your cooperation.

The charge in Case 21-CA-39088 alleges that USC University Hospital violated Section
8(a)(1) and (2) of the National Labor Relations Act (the Act) when it provided assistance to a
rival labor organization by providing unequal access to the Sodexho healthcare employees. The
charge in Case 21-CA-39089 alleges that Sodexho Healthcare Services at USC University
Hospital viclated Section 8(a)(1) and (5) of the Act whien it nilaterally changed enforcement of
the access provisions of its contract. The charge in Case 21-CA-39109 alleges that Sodexo
Healthcare Services/USC University Hospital violated Section 8(a)(1), (3) and (5) of the Act
" when it implemented, maintained and enforced an illegal policy restricting employee access to
public areas during non-work time. This charge also alleges that the policy discriminates against
employees on account of union and or protected activities and that it is a unilateral change in




policy without bargaining with the union which represents the employees. The investigation thus
far discloses that although Sodexo does not permit representatives of Service Workers United,
the union that represents the Sodexo employees workihg in the cafeteria of USC University
Hospxtal to meet with employees during their work time, on about October 29, 2009 Sodexo
supervisor Hermillo Albert permitted representatives and supporters of the National Union of
Healthcare Workers to meet with employees during their work time. The investigation further
discloses that on November 10 Sodexo Manager Kirk Lamb announced at a staff meeting that, in
accordance with USC University Hospital policy, employees were required to leave the facility
at the conclusion of their shifts and were not allowed in the facility when off-duty. The
investigation also establishes that although Sodexo did not provide the Union with a copy of
USC University Hospital’s policy with regard to off-duty access before implementation, when
asked, Lamb gave Union representative Herminia Trejo a copy of said policy and told her that an
employee who came to the cafeteria when not scheduled for work had violated this policy.

In order to allow the Region to fully weigh all of the facts involved in these cases and to
allow all partles an opportunity to present their views and evidence, a respornse setting forth the -
your positions is strongly encourdged. Region 21 seeks to avoid any unnecessary 11t1ganon
wherever possible, which can often be achieved when the full facts are available for review.
Accordingly, your full and complete cooperation in this investigation is requested. Full and
complete cooperation includes the timely providing of all material witnesses under your control
to a Board agent, so that the witnesses' evidence can be reduced to affidavit form, and providing
all relevant documentary evidence requested. The submission of a position letter or .
‘memorandum, or the submission of affidavits or declarations not taken by a Board agent does not .
constitute full and complete cooperation. -

In connection with the foregoing, I am requesting, all supportmg ev1dence including but not
limited to the followmg

1. . I wish to interview Kirk Lamb and Hermillo Albert for the purpose of securing sworn.
affidavits. I will, of course, be willing to interview and secure affidavits from any other
witnesses that you might want to make available who have knowledge of the allegations

.raised by the charges in this matter.

2. The Hospital’s complete response to the allegations.

3. 'All documentary evidence in the Hospital’s possession, which rebuts the Chargmg
Party’s allegations.

4. All documents, which the Hospital relies on in support of its position.

5. Please provide case law that the Hospital relies upon in suppoit of its position.

Any and all evidence that the Hospital presents, be it in the form of sworm affidavits
taken by a Board agent, or a position statement submitted in lieu of or in addition to sworn
affidavits, must be received in this office no later than November 27, 2009. Absent the timely
submission of the foregoing, the Regional Director will make his decision based upon the
evidence contained in the case file as of that date.

It is imperative that the Agency establish jurisdiction. Therefore, [ am also requesting
that a Commerce Questionnaire be submitted by Hospital. A statement that the Hospital is
subject to the Board’s jurisdiction will NOT suffice. A statement setting forth the Hospital’s




legal name, the nature of the business, state of incorporation and jurisdictional facts may be
submitted in lieu of the Commerce Questionnaire. The statement must cover a period of 12
months preceding the filing of these charges. Simply stating that the Hospital is engaged in
interstate coinmerce or that the employer is within the Board’s jurisdiction will not suffice.

' Please be advised that we cannot accept any limitations on the use of any evidence and/or
position statement(s) that are provided to the Agency. Any such limitations will be disregarded

and any position statement(s) will be considered in the investigation and may be introduced into

the record in the event that the above-cantioned matter is litigated.

FILING DOCUMENTS WITH REGIONAL OFFICES: The Agency is moving
toward a fully electronic records system. To facilitate this important initiative, the Agency
strongly urges all parties fo submit documents and other materials (except unfair labor
practice charges and representation petitions) to Regional Offices through the Agency’s E-
. Filing system on its website: bttn:/www.nlrb.gov (The instructions for using the Agency’s

E-Filing system dre also at the Agency’s website). Of course, the Agency will continue to
accept timely filed paper documents.
. Thank you for your anticipated cooperation. If you have any questions or concerns
please contact me at the above phone number.

Sincerely yours,

b

JYéan C.Libby (/-

Enclosure (Commerce Questionnaire)
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United States Government
NATIONAL LABOR RELATIONS BOARD
Region 21

888 South Figueroa Street, Ninth Floor

Resident Office:
Los Angele;, CA 90017-5449 555 W Beech Street - Suite 418
1 Telephone: (213) 894-5204 ' San Diego, CA 92101-2939
Y . Telephone: (619) 557-6184
Facsimile: (213) 894-2778 R 15y 3576358

E-mail: NLRBRegion21@nlrb.gov

May 26, 2010

Bruce A. Harland, Attorney at Law
Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, Suite 200
Alameda, CA 94501-1091

Re:  Sodexo Healthcare Services/
USC University Hospital
Case 21-CA-39109

Dear Mr. Harland:

The 'Region has carefully investigated and considered your charge against Sodexo Healthcare .
Services/USC University Hospital (the Employers), alleging violations of Section 8 of the
National Labor Relations Act (“The Act”). '

Decision to Partially Dismiss: Based on that investigation, I have concluded that further,
proceedings are not warranted and I am dismissing portions of your charge for the following
Teasons:

Your charge alleges, inter alia, that the Employers violated Section 8(2)(1), (3) and (5) of the
Actby: (1) implementing, maintaining and enforcing an illegal policy restricting employee
access 1 public areas during their nonwork time; (2) discriminating against employees on
account of their union and other protected ¢oncerted activity; and (3) unilaterally changing the
employee access policy without bargaining with the Union. ) :

With regard to the allegation that the Employers violated Section 8(a)(3) of the Act, the

~ Region concluded that there was no evidence presented or revealed that the Employers
selectively enforced their access policy against employees engaged in union activity. With
regard to the claim that the Employers violated Section 8(a)(5) of the Act by unilaterally
changing the employee access policy without bargaining with the Union, the Region
concluded that there was no evidence presented that the policy was recently implemented.
Rather, the investigation revealed that the policy was implemented in 1991 and revised in
2008.



Case 21-CA-39109 -2- . - May 26,2010

This action does not in any way affect the remaining portion of the charge, which alleges that
the Employers violated Section 8(a)(1) of the Act by implementing, maintaining and
enforcing a policy restricting employee access to the public areas during their nonwork time, -
which remains in full force and effect.

" Your Right to Appeal: The National Labor Relations Board Rules and Regulations permit
you to obtain a review of this action by filing an appeal with the GENERAL COUNSEL of
the National Labor Relations Board. Use of the Appeal Form (Form NLRB-4767) will satisfy
this requirement. However, you are encouraged to submit a complete statement setting forth
the facts and reasons why you believe that the decision to dismiss your charge was incorrect.

Means of Filing: An appeal may be filed electronically, by mail, or by delivery service.
Filing an appeal electronically is preferred but not required. The appeal MAY NOT be filed
by fax. To file an appeal electronically, go to the Agency’s website at www.nlrb.gov, click on
E-GOV, select E-Filing, and follow the detailed instructions. To file an appeal by mail or
delivery setvice, address the appeal to the General Counsel at the National Labor Relations
Board, Attn: Office of Appeals, 1099 14" Street, N.W., Washington D.C. 20570-0001.

Unless filed electronically, a copy of the appeal should also be sent to me.

Appeal Due Date and Time: The appeal is due on June 9, 2010, If you file the appeal
electronically, it will be considered timely filed if the transmission of the entire document
through the Agency’s website is accomplished no later than 11:59 p.m. Eastern Time on the
due date. If you mail the appeal or send it by a delivery service, it must be received by the
General Counsel in Washington, D.C. by the close of business at 5:00 p.m. Eastern Time or
be postmarked or given to the delivery service no later than June 8, 2010, '

Extension of Time to File Appeal: Upon good cause shown, the General Counsel may graunt
you an extension of time to file the appeal. A request for an extension of time may be filed
electronically, by fax, by mail, or by delivery service. To file electronically, go to
www.nlrb.gov, click on E-Gov, select E-Filing, and follow the detailed instructions. The fax
number is (202) 273-4283. A request for an extension of time to file an appeal must be
received on or before the original appeal due date. A request for an extension of time that is -
mailed or given to the delivery service and is postmarked or delivered to the service before
the appeal due date but received after the appeal due date will be rejected as untimely. Unless
filed electronically, a copy of any request for extension of time should be sent to me.

Confidentiality/Privilege: Please be advised that we cannot accept any limitations on the use
of any appeal statement or evidence in support thereof provided to the Agency. Thus, any
claim of confidentiality or privilege cannot be honored, except as provided by the FOIA, 5
U.S.C. 552, and any appeal statement may be subject to discretionary disclosure to a party
upon request during the processing of the appeal. In the event the appeal is sustained, any
Statement or material submitted may be subject to introduction as evidence at any hearing that
may be held before an administrative law judge. Because we are required by the Federal
Records Act to keep copies of documents used in our case handling for some period of years
after a case closes, we may be required by the FOIA to disclose such records upon request,
absent some applicable exemption such as those that protect confidential souzce,
commercial/financial information or personal privacy interests (e.g., FOIA Exemptions 4, 6,



Case 21-CA-3%9109 -3- , May 26,2010

7(C) and 7(d), 5 U.S.C. § 552(b)(4), (6), (7)(C), and (7)(D)). Accordingly, we will not honor
any requests to place limitations on our use of appeal statements or supporting evidence -
beyond those prescribed by the foregoing laws, regulations, and policies.

Notice to Other Parties of Appeal: You should notify the other party(ies) to the case that an
appeal has been filed. Therefore, at the time the appeal is sent to the General Counsel, please
complete the enclosed Appeal Form (NLRB-4767) and send one copy of the form to all
parties whose names and addresses are set forth in this letter.

Very truly yours,

25 James . Small :

Regional Director
Enclosures

cc:  Andrew G. Gaitan, Business Representative
Service Workers United
275 Seventh Avenue
New York, NY 10001

Sodexo Healthcare Services
1500 San Pablo Street
Los Angeles, CA 90033

Mark T. Bennett, Atiorney at Law

Marks, Golia & Finch, LLP

8620 Spectrum Center Boulevard, Suite 900
San Diego, CA 92123 '

USC University Hospital
1500 San Pablo Street
Los Angeles, CA 90033

Linda Van Winkle Deacon, Attorney at Law t
Bate, Peterson, Deacon, Zinn & Young ' ‘

888 South Figuerca Stieet, Suite 1500

Los Angeles, CA 90017 -

General Counsel

Office of Appeals

National Labor Relations Board
Washington, D.C. 20570

JES/pe
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UNITED STATES GOVERNMENT .

NATIONAL LABOR RELATIONS BOARD E
- HEGEIV
OFFICE OF THE GENERAL COUNSEL v

Washington, D.C. 20570

JUL 27 2010

By_-

July 23,2010

Re: Sodexo Healthcare Services/
. . } USC University Hospital
‘ Case No. 21-CA-39109 -

Bruce A. Harland, Attorney at Law
Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, Suite 700
Alameda, CA 94501 :

Dear Mr. Harlarid:

Your appeal has been carefully considered. The appeal is denied substantially for the reasons set
forth in the Regional Director’s partial dismissal letter of May 26, 2010 letter. Contrary to the
assertions in the charge, the investigation did not disclose that the Employers violated Section
8(a)(3) or (5) of the National Labor Relations Act, as alleged. '

In this regard, the investigation did not establish that the Employers selectively enforced their .
access policy against employees engaged in union activity. Nor is there evidence that the access
policy was recently implemented. Consequently, the burden could not be met that the Employers
violated Section 8(a)(8) and (5) of the Act as alleged. Accorchngly, further proceedings were not
deemed warranted. .

Sincerely,

Lafe E. Solomon
Acting General Counsel

%w& AQ%,\

Yv'biﬁie T. Dixon, Director:

Office of Appeals
-James F. Small, Regional Director '~ Mark T. Bennett, Attorney at Law
cc:  National Labor Relations Board Marks, Golia & Finch, LLP

888 South Figueroa Street, o™ Floor 8620 Spectrum Center Blvd., Suite 900
Los Angeles, CA 90017 . San Diego, CA 92123

Sodexo Healthcare Services . Linda Van Winkle Deacon

1500 San Pablo Street Attorney at Law ,
Los Angeles, CA 90033 - Bate, Peterson, Deacon, Zinn & Young

888 South Figueroa Street, Suite 1500
Los Angeles, CA 90017
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USC University Hospital
1500 San Pablo Street
Los Angeles, CA 90033

mab

Andrew G. Gaitan
Business Representative
Service Workers United
275 7th Avenue

New York, NY 10001
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UNITED STATES OF AMERICA

NATIONAL LABOR RELATIONS BOARD Dats Filed
FIRST AMENDED CHARGE AGAINST EMPLOYER 121-CA-39109 5-28-10

© INSTRUCTIONS
e alisged

Flla an original togsther with four coples and a copy for sach additional charged party In ftem 1 with NLRB Reglons] Director for the regiod In wakch
unfalr labor practice ocourred or fs ocourring,
EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

LIS 1
Mo i A—lurllv;m , Niprvbar F vonrican aran -:;.ad

Sodexo Healthcare Services and USC Umversrcy Hos ﬂ:al

©. Address (strest, oly, state, ZIF code) '| d. Employer Representative e, Telephons No.
1500 San Pablo Street, Los Angeles, CA 90033 Kirk Lamb (323) 442-8454
’ Ueneral vianager .
Fax No.
f Tvpe of éstnblishment (ractory, rr'rine whofesaler, etc,) g, Idenfify principal product or sarvics

{-Medical Center -~ .| Healthcare

h. The above-namex ernploysr has engaged in @nd fe engaging in unfaic labor practicas withint the meaning of secilon 8(g), subsactions (2) and {fst
subzactions), §{a)(3) and 8{a¥5) of the National Labior Relations Act, end these unfair labor praciices are

practices affecting tomrrerce within the meaning of the Act, or these unfeir lebar practlees are unfair prachices affecting commerce witiin the meaning
. DY INE ACT 3RO o rosatl Keoigamaaion ACL

2. Bas!s of the Charge (saf forth a tlear and concise statement of the facts consututmg i) sﬂeged unfaﬂ'lawrpmcﬂeas)

Within the Jast six months immediately preceding the filing of‘this charge the above-named employer byand
.through its agents, violated Sections 8(2)(1), 8(2)(3) and 8(2)(5) the Act, when it implemented, mamtamed and
enforced an illegal policy restricting employee access to public areas during their non-work time. This
discriminates against employees on account of union and or protected activities. It is a unilsteral change in
pU.ley WUl uargammg wiilt te umuuu wiseh icploseilis ule mupsu yoTD. Tie u.uausﬁ. s anal ittt

bargammg
The Union requests that this charge block 21-RC-21162.

By the above and other acts, the above-named employer has. mberfemd withy, restrained, and cosrced smploym miha exercige.of the righb i

guaranteed in Section 7 of the Act.
3. Full name of parly filing charge (# Iaboro»'gamzafron give full name, mcludmg focal nerne ana’ numbel) ‘ : <

Rervics Workere TTsted

4a. Address (sireef and number, iy, stafe and ZIP code) . . 4b. Telsphons Nu
275 Tth Ave., 10th Floor, New York, NY 10001 T - | 1-888~SWUnion (793-
' ' : oo T | 6466y - -

b
. s Fwarn

&, Full name of nafional or intemnationg! labor organization of which it Iz an aft‘hate or conshtuent unit {to be filled in when cherge is filed

by 3 lsbor.omganization)
Qe m~m 'l:'---—lf\\- —-ﬂh T—‘ex-n"«rvnn‘ TT——-nn f‘”\lj TTATTTO TJCDR

ok o A, S WP e At e s et

5. DECLARATION '
1 dedare th?e read the sbove eharge end that the statements are trus to the bast ofmy knawiedge and belief,

.A‘A ﬂ/l—-uﬂ I -— . emm e - . : !
DUy A, Gaan, A 0uusy
{prinerype pemre and tike ar office, # any}

‘By Jmm LN v tnam
(algnsture of represenfative or pé moking chergs)

Address 1001 Marina Village IZI_CNY;StB_._ZOQ__Alageda__._CA_-QJ;Sﬂ - ey (510)337-1023

(510)337-1001  May 28, 2010
{Telaphons No.} - (Date)
. WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT {U.S. CODE, TITLE18, SECTION i001)
PRIYACY ACT STATEMENT

Solicitation of the information on this Form Is authorized by the National Labor Relations Act (NLRA), 29 U.S.C.§ 151 et 3eq, The principal usc of this infgrmation is to zusist
the National Labor Relatios Board (NLKB) in processing unfalr labor practice and related proceedings o5 ikigation, The routine uses for the information erc fully sct fofth in
the Federal Reglster, 7] Fed, Reg. 74942-33 (Dee, 13, 2006). The NLRB will firther explain these uses upon request, Disclosure of this information to the NLRB iz voluntary,
however, filure 1o supply the informarion will cause the NLRB to decline to invoke its processes, .
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United States Government

NATIONAL LABOR RELATIONS BOARD

Region 21 .
Resident Office:

888 South Figueroa Street, Ninth Floor 5;5&“%%&] csetreet - Suite 418
San Diego, CA 92101-2939

Telephone: (213) 894-5204 - Facsimile: (619) 557-6358

Facsimile: (213) 894-2778 . '

E-mail: NLRBRegion21@nlrb.gov

: - November 24, 2010

Bruce A. Harland, Attorney at Law
Weinberg, Roger & Rosenfeld - .
1001 Marina Village Patkway, Suite 200 ~ .
Alameda, CA 94501-1091 - . :
Re: _ Sodexo Healthcare Services and USC
University Hospital
Case 21-CA-39109

v

Dear Mr Harland:

The Region has car.efully investigated and considered your charge against Sodexo Healthcare
Services and USC University Hospital alleging violations under Section 8 of the National
Labor Relations Act. .

Decision to Partially Dismiss: Based on that ‘i'mestigaiﬁén, 1 have concluded that further ‘
proceedings are not warranted and I am dismissing portions of your charge for the following
reasons:

Your charge alleges, inter alia, that the Employers violated Section 8(a)(1), (3) and (5) of the
Act by: (1) implementing, maintaining and enforcing an illegal policy restricting employee

" aceess to public areas during their nonwork time; (2) discriminating against employees on
account of their union and other protected concerted activity; and (3) unilaterally changing the -
employee access policy without bargaining with the Union. .

With regard to the allegation that the Employers violated Section. 8(2)(3) of the Act, the
Region concluded that there was no evidence presented or revealed that the Employers
selectively enforced their access policy against employees engaged in union activity. With
regard to the claim that the Employers violated Section 8(2)(5) of the Act by unilaterally .
changing the employees access policy without bargaining with the Union, the Region
concluded that there was no evidence presented that the policy was recently implemented.
Rather, the investigation revealed that the policy was implemented in 1991 and revised in
2008. : -

This action does not in-any way-affect the remaining portion of the charge, which alleges that
the Employers violated Section 8(a)(1) of the Act by implementing, maintaining and -

enforcing a policy restricting employee access to the public areas during their nonwork time,
which remains in full force and effect. - . .
[ECETTE

@ NOV 2 9 2010
|
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Case 21-CA-39109 ‘ -2« November 24,2010

Your Right to Appeal: The National Labor Relations Board Rules and Regulations permit
you to obtain a review of this action by filing an appeal with the ACTING GENERAL
COUNSEL of the National Labor Relations Board. Use of the Appeal Form (Form NLRB-
4767) will satisfy this requirement. However, you are encouraged to submit a complete
statement setting forth the facts and reasons why you believe that the decision to dismiss your
charge was incorrect.

Means of Filing: An appeal may be filed electronically, by mail, or by delivery service.
Filing an appeal electronically is preferred but not required. The appeal MAY NOT be filed
by fax. To file an appeal electronically, go to the Agency’s website at www.nlrb.gov, click on
E-GOV, select E-Filing, and follow the detailed instructions. To file an appeal by mail or
delivery service, address the appeal to the Acting General Counsel at the National Labor
Relations Board, Attn: Office of Appeals, 1099 14% Street, N.W., Washington D.C. 20570-
0001. Unless filed electronically, a copy of the appeal should also be sent to me.

Appeal Due Date and Time: The appeal is due on December 8, 2010. If you file the appeal
electronically, it will be considered timely filed if the transmission of the entire document
through the Agency’s website is accomplished no later than 11:59 p.m. Eastern Time on the
due date. If you mail the appeal or send it by a delivery service, it must be received by the
General Counsel in Washington, D.C. by the close of business at 5:00 p.m. Bastern Time or
be postmarked or given to the delivery service no later than December 7, 2010.

Extension of Time to File Appeal: Upon good cause shown, the Acting General Counsel
may grant you an extension of time to file the appeal. A request for an extension of time may
be filed electronically, by fax, by mail, or by delivery service. To file electronically, go to
www.nlrb.gov, click on E-Gov, select E-Filing, and follow the detailed instructions. The fax
number is (202) 273-4283. A request for an extension of time to file an appeal must be
received on or before the original appeal due date. A request. for an extension of time that is
mailed or given to the delivery service and is postmarked or delivered to the service before
the appeal due date but received after the appeal due date will be rejected as untimely.” Unless

filed electronically, a copy of any request for extension of time should be sent to me. '

Confidentiality/Privilege: Please be advised that we cannot accept any limitations on the use
of any appeal statement or evidence in support thereof provided to the Agency. Thus, any
claim of confidentiality or privilege cannot be honored, except as provided by the FOIA, 5
U.S.C. 552, and any appeal statement may be subject to discretionary disclosure to a party
upon request during the processing of the appeal. In the event the appeal is sustained, any
statement or material submitted may be subject to introduction as evidence at any hearing that
may be held before an administrative law judge. Because we are required by the Federal
Records Act to keep copies of documents used in our case handling for some period of years.
after a case closes, we.may be required by the FOIA to disclose such records upon request,
absent some applicable exemption such as those that protect confidential source,
commercial/financial information or personal privacy interests (e.g., FOIA Exemptions 4, 6,
7(C) and 7(d), 5 U.S.C. § 552(b)(4), (6), (7)(C), and (7)(D)). Accordingly, we will not honor
any requests to place limitations on our use of appeal statements or supporting evidence
beyond those prescribed by the foregoing laws, regulations, and policies.



Case 21-CA-39109 -3 ’ November 24, 2010

Notice to Other Parties of Appeal: You should notify the other parties to the case that an
appeal has been filed. Therefore, at the time the appeal is sent to the Acting General Counsel,

please complete the enclosed Appeal Form (NLRB-4767) and send one copy of the form to all
parties whose names and addresses are set forth in this letter.

Very truly yours,

- S Q
James F. Small :
Regional Director

Enclosures

cc:  Andrew G. Galtan, Business Representauve
Service Workers United
275 7th Avenue
New York, NY 10001

Sodexo Healthcare Services
1500 San Pablo Street
Los Angeles, CA 90033

USC University Hospital
1500 San Pablo Street
Los Angeles, CA 90033

Mark T. Bennett, Attorney at Law

Marks, Golia & Finch, LLP

8620 Spectrum Center Boulevard, Ste. 900
San Diego, CA 92123

Linda Van Winkle Deacon, Attorney at Law
Bate, Peterson, Deacon, Zinn & Young -

~ 888 South Figueroa Street, Suite 1500
Los Angeles, CA 90017

Acting General Counsel

Office of Appeals

National Labor Relations Board
Washington, D.C. 20570

TES(js
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FORWM: EXEMPT UNDER a4 U.S.C. § 3512
.2 @ DOGNDT MRITE N, THIS SPACE

- FORM NURE-504

UNITED STATES OF AMERICA- [
NATIONAL LABOR RELATIONS BOARD Case Dale Filed
CHARGE AGAINST EMPLOYER 21-Ca-39328 5_7_10

INSTRUCTIONS
Flle an original and 4 copies of this charge with NLRB Regional Direstar for

__the ragion in which the alleged unfair abor practice ocgurrad or Is oceurring.
' 1. EMPLOYER AGAINST WHOM CHARGE 1S _BROUGHT

8. Nams of Employar . : b. Number of workers
USC University Medical Center ‘emplayed: 700
o. Address (street, city, state, ZIP code) . |.d. Employer e. Telephone No.:
| 1500 San Pablo Ave, , Los Angles, CA 90033 Reprasentative: | 323442-8500
Mitch Cream
email:

g. ldentify principal product or service: construction

Type of Establishment (factory, mine, wholesaler, eta. ):
Healtheare

Hospital

h. The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section
$(z), subsections (1) and (3) of the National Labor Relations Act, and these unfair labor practices are unfair practices
affecting commerce within the meaning of the Act. :

2. Basis of the Chares (set forth & clear and coneise statement of the facts constituting the alleged unfair labor

practices)

Within the past six (6) months the ahove-named Employer and its employees and agents enforced an overly broad no
solicitation rule no distribution rule againgt its employees during non work time in non work areas. In addition, the
shove name Emploger has suspended smployees Michael Tores and Julio Estrado for alleged violations of its
unlgwful no solicitation/ no distribution rule, Finally, the employer and its agents the university police have
threatened employees with arrest for violations of this unlawful policy. By the Employer’s actions it has

| interfered with its employees’ section 7 rights ineluding protected concerted activity for the Charging Party.

| The Charging Party requests 10(7) injunciive relief.

°3. Full-name of party filing charge (if labor organization, give full name, inclnding local name and number)
Nafional Union of Healthcare Workers ' L

4b. T elephoné No.: 510~
£34-2009; fax. 510-834-
2019

4a, Address (sirest and mumber, city, state and ZIP code)
5801 Christie Ave, Suite 525, Emeryville, CA 94608

Full name of national or international Jabor organization of which it is an affiliate or constituent unit (te be filled in
when charge is filed by & labor organization, -National Union of Healtheare Workers

6. DECLARATION

- I declare that T heve read the abgte charge and that the scavements are T 1o the best of my knowledge and belief
LAW OFFICE OB FLORICE OFF, i Title Attorney ‘
Ry ' .

Signsture of representalive or PErson maldge charge
Typed or printed name: Flarice Hoffiman

Telephene Mo. 724-283-£17¢ Daze: Muy 7, 2018

Address 8502 E, Chapmsn Ave., #353, Orange, CA 52869

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN RE PUNISHED BY FINE AND IMPRISONMENT (U.8. CODY, TITLE 18, § 1001)

Z2a/za  3vvd N0 HDIHCU_—I v . 8TRLZ8LPTL EE:ST aTes/ld/s8




B//13/2018 15118 7142827918
. PAGE B2/8B2
FORM EXEMPT UNDER 44 U § C 9512
FORM NLRB-50 UNITED STATES DF AMERICA . ’
(208 NATIDNAL LABOR RELATIONS BOARD DO NOT WRITE IN THIS SPAGE
FIRST E;MENDED CHARGE AGAINST EMPLOYER Case Dats Flled
INSTRUCTIONS: : R 21-CaA-35328 /1 7-13-10
Fiiz em arigine! with NLRB Reglonal Director for the region fn which the ailegad unfulr labor practice occurned ur is ooaurring,
1. EMPLOYER AGAINST WHOM CHARGE {S BROUGHT
a. Nams of Employer b Tel No.
USC University Medicat Ceater (323)442-8500
t. Cell No,
() -
. f Fax No.
d. Address (Streel, cry, stafs, and 21P cods) 8, Employar Representative (323)442-8752
1500 San Pablo Avenue Mitch g. el
L Cream
Las Angeles Ca 90033- . Number of workers employerd
700 )

1. Typs of Establishment (fectory, ke, whofosatar, efc,)
Hospital

. idantify principal product or service
Herlthcares

subssations) and (3)

% Tha above-named srployer hias sngaged in and is engaging in Uzt Isbos praclicas within e meaning of section B(a), subsections (1) and (st

of the National Labor Relations Act, and these uitaic iabor

practices are
withit the megning f the Act and the Postal Reomantzation Act,

preciices sffeciing commsrce withm the meaning of the Act, or these unfair tabor practices are unfair practicas

mifeching commanca

Within the past six months, the above-nzmed Employer,
maintained and enforced an overly broad

disciplined and demoted Michael Torres for alleged violations

police; have threatened employees with arrest for

2. Bash of ihe Charge (sef forih a clear and concise statement of the facis constituting the sflaged
its employees and agents taintained and enforced au overly broad no

solicitation/no distribution rule against its employees during non work time
off-duty access policy sgainst its sraployees. It is further alleged that the Employer suspended

employees Michas! Tomes and Julio Tstrada for all=ged violations of these policies,

violations of the Employer’s policics.
its ;mployees’ Section 7 rights inciuding protected cemcerted activity for the Charging Pasty.

writalr fabor practicas)
and it non work areas. In addition, the Employsr has

Additionally, it is alleged that the Employer
the Employer and its agants, the univexsity

of these policies. Finally,
By the Employer's actions it has interfered with

3, Fall name of party fthng charge (7 labor organization,
Nationa! Union of Healthcare Workers

givs fult natms,

inciuding focal nama and nurber)

4c. Addrezs (Streat snd numbsr, city, state, and ZIF cods, 4a, Tel Mo,
5801 Ch.risﬁt(: mhegnucSu":tc 525 v ste ) (510)834-2609
Ab, CeliNo.
() -
' .4d, Fax No,
Emeryvills ca 94508- (510)834-2019
- Az, o-Mail

5. Full name of nabonal or Internations! abor organization o
organzation) Natioral Union of Healthcare Workers

fwhich # Is ot affilote or constituent unit (o be filed int when charge is fied

by a fabor

‘ 6, DECLARATION : _ | Tel. No.
| deciara that | have read (he above cherge and that the statements are tue (o the best of my knowiedge and bsfiel. (7141282-1179
Offics, if . Cell No.
. Flarice O, Hoffman, Attomey 0 )“1 any
{sGnalury of reprossntative or palzon kaq/éfwrge) T [Prmrlyes nome and fitfc or office, Fany} Fax No. ]
Florice o. Hoffman e.;’ *];"232'79”
T it
8502 E. Chapman Avenuc, #353 | . . 7 /L?&U/O
Adkiress Drange A 9286%- . [ate) -

WILLFUL FALSE STATEMENTS

Solicifation of the information on This fom is
the Nailonal Labor Relations Bosrd (NLRB)
dor Cerdneal Doniotor 74 Fad Ren

ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.5. CODE, TITLE 18, SECTION 1001}
PRIVACY ACT STATEMENT
authosized by fhe National Labor Relafions Act (NLRA), 29 UL5.C. § 151 of s&. The principal use of the informadion isto &%t

in processing unfalr tabor pracllce and related
74042.43 {Dec. 13, 2008), The NLRB wil further explain thess uses upon

21~2010-2043

The rautins uses Tor fie information sre fully sat forll

proceedings or Kigation,
request, Disclosure of this information 1o the NLRE




BSs £t/ L0LE 125 b /142827918 - PAGE B2/B2

FORM EXEMFT UNDER 44 U,5,C 3542

FORM NLRE-S1 UNITED STATES OF AMERICA
. o) NATIONAL LABOR RELATIONS BOARD- DO NOT WRITE IN THIS SPACE
. SECOND AMENDED CHARGE AGAINST EMPLOYER Case Datm Fifed
21-CA-39328 1 9-27-10
(NSTRUCTIONS:

FHean orjginal with NLRE Reglonel Dirsctor for the ragion In whith the alleged unfelr labar practies ceourred or s occurring.
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

a. Narmm of Employer b. Tel No.
USC University Medical Center (323)442-8500
& Call No,
(3 -
: £ FaxNo.
d. Addrezs (Sieel, ofty. Stafe, and ZP cods) ] e Emplayer Represantative (323)442-8752 -
1560 Sen Pablo Aveouc Mitch 9. e-Mail
. S .
Los Angoles o CA 90033- h. Number of workere efpioped
) 760

i. Type of Establishment fectory, mine, wholesaler; sic) §. ldendfy principal product or ssmvice

Hospital Healtheare .

k. The sbove-named employer has engaged In and &= ergrging T uialr labor practicas within the meaning of zection B{g), subsocions (1} end (&

suhbsscians) and (3) ‘ of the Naions! Labor Relaons Act, and these vl labor

practices sre practices affecting commerce within the meaning of the Act, of these unfalr labor practices are usniair practices affecling commarcs
within the meaning of the Act snd the.Pastal Repgrantzaton Act ‘

} 2. Besis of the Chaige (satforih a tear and concise stefemen of the facls cansiituting e alleged unfolr lebor praciices)

Within the pest six months, the sbove-named Employer, has matntained and enforced an overly broad off-duty access policy zgainst its
employess. 1t is further alleged that the Bmployer disciplined, suspended and demoted employee Michael Torres for engaging in unicn
andfer protected concerted aetivities and for alloged violstions of the Empioyer’s off-duty access policy. Finally, the Emplover and its
agents, the wniversity police, allegedly threstened employees with arrest for engaging inunion and/or protected conperted activities and
for allegad violations of the Employer's off-duty access policy. By the Employer's actions it hes interfered with its employees’ Section 7
Tights including protected converted activity for the Charging Party. .

3. Full name of parly fifng charge (#F fabor organization. give fufl iame, including local neme and numbes)

National Union of Healtheare Workers ' )
4o, Address (Sireet and rumbsrt, oity, Stete, and ZIP codp) : . . 49 Tet Mo,
5801 Chuistie AvenueSuite 525 {510)834-2009
: . : 4b. Cell No.,
(3} -

: ) 4d. Fax No.

Emcryvillc - o CA. -94608- : (510)834-2019
' 4e, o-Mall

5. Full name of nationa) or inemakional kabur otgankation of which i &s an affliate or constivent unkt (fo be fifed in when charge i fed by & lsbar
orgenizeton) National Union of Healthcare Workers , ; :

: . DECLARATION . S TeiNe.
I declare that | have read the above chesge aid thet the statsments are frue to the best of my knowletigs and balisf (714)282-1179

’ ) Cffice, f any, Coll Ho. )
o /"m//"(ﬂ 0 ~ Florice O. Boffnan, Astomey () - »36-52¢-5955

oF rog BMOrpersonmaW?bgg! (mez;rpenameenériﬂeoroﬂba.#am _ Fex No.
Florice o Hoffinm ' (714)282-7918
J ” 7 ey
8502 E. Chepmen Avenve, #353 q filacio 4 N
- : FhoTmen & Socg -5 oo
WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRIBONMENT (U.3. CODE, TITLE 18, SECTION 1001}

) PRIVACY ACT STATEMENT 21-26‘1']1‘-2-2?4‘3@ o tho nformeion i s
Splichation of the infermation on this ferm is authorized by the National Labor Relations Act (HLRA), 28 US.C. § 151 sl saq. peincipa! use of the Informetion is to assist
The Nationat Labor Relations Board (NLRB) in processing unfair labor practice and related mgs or fiigation. The: roufine uses for the information ae ﬁx!&:ﬁé mmrtg 111;

the Fedsral Reglster, 71 Fed. Reg, 7484245 (Dec. 13, 2008). The NLRE wil further explein these uses upon requast. Disclosure of this Information o
voluntary; hawsver, fallure to supply the infornﬁtgm wilf czuse the NLRB o detfine fo Invoke s processes.
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Bb/2Y9r 20l Z22:63 /14282 /918 - PageE  B2/83

FORM_EXEMPT UNDER &4 USC. 53512

FORM NLREB-601
' UNITED STATES OF AMERICA . DO NOT WRITE IN THIS SPACE _
NATIDNAL LABOR RELATIONS BOARD Casa Dae Elied . -
CHARGE AGAINST 'EMPLOYER 21-CA-39403 6=30-10

INSTRUCTIDNS
File an original and 4 caples of this charge with NLRB Reglona! Dxrenwr for
the region In which the allsged urfair.lzbor practica scourred or is etcurring.
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT B

3. Name of Empioyer ' - 1 b, Number of worke:s
USC University Hosp1tal . ' .emplgyed: 700
c. Address (strest, ci’cy, giate, ZIP code)’ d. Employer , ‘ .e.. Telephone No.:
1500 San Pablo Ave. , Los Angles, CA 90033 | Representative: .1 323-442-8500
. . : | Mitch Cream - 1 email: -~ | .

I Type of Establishment (factory, wine, Wholesaler. g Ideutlfyprmmpalproduct or service: consfructton
.| etc.): Hospital * - oo . Hcalthcare

h The above:nzmed employer has engaged in and is engaging in unfalr labor prac’uces within the meaning.-
of section. 8(w), subsections (1) and (3) of the National Labor Relations Act, and these unfair labor pmcﬁces
-are unfair practices affecting comraeice” m‘tbm the meaning of the Act.

" { 2. Basis of the Charge (set furs a clear and concise stavernent of the facts aomsumung the alleged unfair labarcpracuces)'_

Within the past six (6) monﬂ1s the above-narned Exployer chsmplmcd Ruben Duran and Alex Corea for

* | engaging in protected concerted activity. Specifically employees were part of a delegation o adnumstraimn
"I to protest working conditions. The cmployer unlawiully disciplined the employees for vi olahng its off duty

.| access policy.. By the Employer s actions it has interfered with its employees sectlon 7 rights mcludmg

: . protected concertad ac’mrty on behaif of thc Chargmg PaIty

3. Ful Name of Chargmg Party Na’czonal Um(m csf Hea[thcare Workezs

|-, Te!ephoneNo 510-‘
834-2009; fax. 510834 |
2019 ‘

"4 Address (sireet and'number, city, state and.ZIP code) .
5801'Christ_ie Avg,. Suite 525,.‘B;neryviﬂe,'QB\ 94608

“Full name of nationa] or intenational labor orgamzanon of which it is-an affiliate or conshtuent unit-(to be ﬁned in
1 when charga Isfiled bya Iabor orgamzatwn ~NauonaJ Umun of Healtheare Workers ., . -

o g0 andh

o 6. DECLARSTION -
I dcclart: that ] have send the above chax*ge and that the statements are truc to the biosi of my Imowl cd-gc nm'l belxef E

- '. ' /?cs o;momcz HOFFMAN Goo .5 mite Attorne.Y BT
" [Signature-of repnsenhmvc or pepfn fhaking charge ST oL E Lo
Typed or printed nme: Florice Hofforn - . C ’ ’

. :LAddI‘BR 8502 £. Chapman Ave. £353. Orange.- CA 97369 . T_l_ephonc No '714 282-1]79
WILLFUL FALSE STAIEMEI\TS ON TEUIS CHARGE CAN B'E ?UN'!.SB.ED 134 FXNF AND thRISONMENT (U 5. CODE, TIIL'E 13; § 10'01)

I}ute Jupeagzonn, - ]". .
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FORM EXEMPT UNDER 44 U.5.C 53512

FORM NLRE-501
UNITED STATES OF AMERICA : [

DD NOT WRITE IN THIS SPACE

‘ * - NATIONAL LABOR RELATIONS BOARD | Cass
FIRST AMENDED CHARGE- AGAINST EMPLOYER

 21-CA-39403 | 7-14-10

Date Filed

INSTRUCTIONS
File an orlginat and 4 coplas of this charge withi NLRB Rogional Director for .
the reglon in which the alloged unfair labor practice ocotirred or i ocourring,

_ 1. EMPLOYER AGAINST WHOM CHARGE 15 BROUGHT

a. Name of Employer

] b. Number of workers

USC University Hospital - employed: 700
. | =T
c. Address (street, city, state, ZIP code) d. Employer e. Telephone No.:
1500 San Pablo Ave. , Los Anglés, CA 90033 Representative: 523-442-8500 |
Mitch Cream email:

Healthcare

etc.): Hospital

“Type of Establishment (factory, mige, wholesaler, | g. Identify principal product or service: construction

~

axe unfair practices affecting commerce within the meaning of the Act,

b The above-named employer has engaged in and is engaging in unfair labor practices within the meaning

of section 8(a), subsections (1) and (3) of the National Labor Relations Act, and these unfair labor practices

including profected concerted activity on behalf of the Charging Party.

2. Basis of the Charge (set forth a clear and concige statement of the facts constining the alleged unfair fabor practices)
Within the past six (6) morths the above-named Bmployer disciplined Ruben Duran, Alex Corea and Noemi
Aguirre for engaging in protected concerted activity. Specifically employees were part of & delegation to
administration to protest warking condifians. The employer unlawiully disciplined the employees for violatng
its off duty access policy. By the Employer's actions it has interfered with.jts ermployees’ section 7 rights

8. Full Name of Charging Pacty National Unjon of Healthcare Workers

4a. Address (street and number, city, state and ZIp code)
5801 Christic Ave, Svite 525, Emeryville, CA 94608 '

4b. Telephone No,: 510-
834-2009; fax. 510-834-
2019

Full name of national or international labo

r organization of which it is an affiliate or constiruent it (to be filled in

when charge s filed by a labor.arganization. -National Union of Healtheare Workers ]
: . 6. DECLARATION "
I declare that I have read the aboye charge and that the statements are true o the best of my knowledge and belief ' v
L.AW OFFICE OF FLORICE HOFRMAN . Title Attormey '
e ‘ \ )

By -

Signatute of represesitative or persan mié/ng charge
Typed or prnted pame: Flotice Hofftnn .
B{dm 8602 B. Chiapman Ave, #353, Orange, CA 92859 Tefephone No, 714-282-1179 Date: Jaly 14, 2010

WILLFUL, FALSE STATBMENTS ON THIS Ci4RGE CAN HE PUNISHBD BY EINS AND IMFRISONBIENT (U5, CUDE, TIILE 16, § 1601)
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
Region 21

SODEXO0 AMERICA LLC

and Case 21-CA-39086
PATRICIA ORTEGA, an Individual o
SODEXO AMERICA LLC; AND
USC UNIVERSITY HOSPITAL

and o . Case 21-CA-39109
SERVICE WORKERS UNITED

USC UNIVERSITY HOSPITAL

and . Cases 21-CA-39328
' 21-CA-39403

NATIONAL UNION OF HEALTHCARE
WORKERS o

ORDER CONSOLIDATING CASES,
CONSOLIDATED COMPLAINT
AND
NOTICE OF HEARING
. Patricia Ortega, an individual, in Case 21-CA-39086, has charged that Sodexho,

herein described by its correct name, Sodexo America LLC, and called Respondent Sodexo; Service
Workers United, herein called SWU, in Case 21-CA-39109, has charged thé.t Sodexo Healthcate
Services, herein described by its correct name, Sodexo America LLC, and called Respondent

Sodexo, and that USC University Hospital,' herein called Respondent Hospital; and the National

Union of Healthcare Workers, herein called NUHW, in Cases 21-CA-39328 and 21-CA-39403, has _



charged that USC University Medical Center, herein described by its correct name, USC University
Hospital, and called Respondent Hospital, have been engaging in unfair 1abor practices as set forth
in the National Labor Relations Act, 29 U.S.C. Sec. 151 et seq., herein called the Act. Based
thereon, and 1n order to avoid unnecessary costs or delay, the Acting General Counsel, by the
undersigne&, pursuant to Section 102.33 of the Rules and Regulations of the National Labor
Relations Board, herein called the Board, ORDERS that these cases are consolidated.
These cases having been consolidatei the Acting General Counsel, by the
undersigned, pursuant to Section 10(b) of the Act and Section 102.15 of the Board’s Rules and
. Regulations, issues this Order Consolidating Cases, Consolidated Complaint .and Notice of Hearing '
and alleges as follows: |
1. )] The charge in Case 21-CA-3%9086 was filed by Patricia Ortega on
November 4, .2009, and a copy was served by regular mail on Respondent Spdexo on November 5 .
2009. |
(b)  The original charge in Case 21-CA-39109 was filed by SWU on
November 17, 2009, and a coﬁy was served by regular mail on Respondént Sodexo on. November.
19, 2009.
{c). - The first amendéd charge in Case 21;CA-§91_09 was filed by SWU on
May 28, 2010, and. a copy was separately sérved.by regular mail on liespc')ndent Sodexo and
’Respondent Hospital on June 1, 2010. | '
| (@ The original charge in Case 21-CA-3 9328 was filed by NUEW on
May 7, 2010, and a copy was served by regular mail on Respondent Hospital on thé same date.
' | (ej The first amended charge in Case 21-CA-39328 was filed by NUEW -
on July 13, 2010, and a copy was sgrved by regular mail on Respondent Hospital on

Tuly 15, 2010.



® The second amended charge in Case 21-CA-39328 was filed by
NUHW on September' 27, 2010, and a copy was served by regular mail on Respondent Hospital on
~ September 29, 2010. |
| (@  The original charge in Case 21-CA-39403 was filed by NUHW on
June 30, 2010, and a copy was served by regular mail on Respondent Hospital on July 1,201 O..
(k)  The first amended charge in Case 21-CA-39403 was filed by NUHW
on July 14, 2010, and a copy was served by regular mail on Respondent Hospital on
July 15, 2010. |
2. (@) At all material tinﬁes, Respondent Hospital,‘_a Delaware corporation
with a facility located at 1500 San Pablo Street, Los Angeles, California, herein called the Hospital
facility, has been engaged in business as a general acute-c_:are.hospital. "

‘ | (b). During the 12-moﬁth period ending M'arch' 16, 2010, a representative |
period, Respondent Hospital, in conducting its business operati'ons described above in paragraph
2(a), derived gross revenues in excess of $250,000, and purchased and received at its Los Angeles,
California facility goods valued in excess of $50,600 .directljr from points outside the State of
California. |

3. A At all materjal times, Respondent Hospital hés been an employer engaged in
. commerce within the meaning of Section 2(2), (6), and (7) of the Act, and a health- care institution
within the meaning of Section 2(14) of the Act.
| 4. . (a)l At all material times, Respondent Sodéxq, a Delaware corporation
with its principal place of business in Gaithersburg, Maryland, and with 6peraﬁons at the Hospital

facility, has been engaged in the business of providing food and environmental services.



®) Duﬁng the 12-1ﬁonth period ending November 30, 2009, 'a
representative period, Respondent Sodexo, in conducting its business operations described above in
paragraph 4(a), performed services valued in excess of $50,000 in States other than the State of
California.

(6)  Duing the 12-month period ending November 30, 2009, 2
representative period, Respondent Sodexo, in con&ucting its business operations described above in
paragraph 4(a), performed services for Respondent Hospital valued in excess of $50,000, and |
during that same penod of time Respondent Hospital derived gross revenues in excess of $250, 000
and purchased and received at its Los Angeles, Cahforma facility goods valued in excess of $50,
1000 directly from pomts outside of the State of Cahforma.

5. At all material times, Respondent Sodexo has been an employer engaged in
'commercg within the meaning (.)f Section 2(2), (6), and (7) of the Act.

. 6. At all material times, SWU has been a labor organization within the meaning

of Section 2(5) of the Act. ,.

7. Atall rﬁaterial times, NUHW has been a labor organization within the
meaning of Section 2(5) of the Act.

8. At all material times, the following individuals held the positions set fo.rth
oppo s1te the1r respectlve names and have been superwsors of Respondent I—Iospltal within the

meaning of Section 2(11) of the Act and agents of Respondent Hospital W1th1n the meaning of

Section 2(13) of the Act:
Eva Herberger . . Human Resources Manager
Sharon Lee ' Associate Administrator
Victor Perez Manager
Susan Farr : Supervisor



9. (8 At all material times, Kirk Lamb has held the position of Respondent
Sodexo's General Manager, and has been a supervisor of Respondent Sodexo within the meaning of
Section 2(11) of the Act and an agent of Respondent Sodexo within the meaning of Section 2(13) of

the Act).

¢ ‘ (b) At all material times, Courtney (last npame unknown) has
held the position of Respondent Sodexo's Dietician, and has been an agent of Respondent Sodexo

within the meanmg of Section 2(13) of the Act).

10. * Since at least on or about December 2, 2009, Respondent Hosp1ta1 byi 1ssumg

an employee rule book and by making oral announcements, has mamtamed the following rules:

Off-duty employees are not allowed to enter or re-enter the interior of
Respondent Hospital or any other work area outside Respondent Hospital
except to visit a patient, receive medical treatment or to conduct hospital--
related business.

1. An off-duty employee is defined as an employee who has completed
his/her assigned shift.

2. Hospital-related business is defined as the pursuit of the employee’s
normal duties or duties as specifically direcied by management.

3. Any employee who violates this policy will be subject to disciplinary
action. : '

11..  Since at least on or about May 6, 2009, Respondent Sodexo, by posting on

bulletin boards, and by making oral announcements, has maintained the following rules:

Off-duty employees are not allowed fo enter or re-enter the interior of
Respondent Hospital or any other work area outside Respondent Hosp1tal
except to visit a patient, receive medical treamlent or to conduct hospital-
related business.

1. An off-duty employee is defined as an employee who has completed
his/her assigned shifi.

2. Hospital-related business is defined as the pursuit of the employee s
normal duties or duties as specifically directed by management.

3. Any employee who violates this policy will be subject to disciplinary
action. . A



12. (@)  Onor about the dates set forth opposite their names, Respondent

Hospital engaged in the following conduct as to the employees of Respondent Hospital named

below: .
| (Date) : (Conducf)‘
May 4, 2010 suspended Michae] Torres
May 13,2010 demoted Michael Tor;‘es' :
June 25, 2010 , verbally vs'rarned Ruben Dﬁ;an
June 25, 2010 verbally warned Aléx Corea
Tune 25, 2010 } Verballjr.‘wamgd Noemi Aguirre

(b) | Respondent Hospital engaged in the conduct deseribed above in
paragraph 12(2) because the named employees of Respondent Hospital é.ssisted the NUHW and
engaged in concerted activities, and to discouragé emplbyees from engaging in these activities.

(c) Respondent Hqspital engaged in the condﬁct described above in
paragraph 12(a) because the named employees of Respondent Hospital were allegéd to have

violated the rules described above in paragraph 10.

13. By the conduct described aBo?e in paragraphs 12(35 and 12(b), Respondent
Hospital has been discriminating in regard to the hire or 'tenuré or terrbs or conditions of
employment of its employees, thereby discour#ging ﬁembersﬁp ina laiaor organization in violation
of Section 8(2)(1) and (3) of the Act.

14. By the conduct des;cribed above in paragraph 10 and paragraphs i2(a) and
12(c), Respondent Hospital has been interfering with, restraining, and c;)ercing employees in the

exercise of the rights gnaranteed in Section 7 of the Act in violation of Section 8(a)(1) of the Act.



15. By the conduct described above in paragraph 11, Respondent Sodexo has
been interfering with, restraining, and coercing emﬁldye&s in the exercise of the rights guarantee;i in
Seqtion 7 of the Act in violation of Section 8(a)(1) of the Act. |

16.  The unfair labor practices of Respondent Hospital described above affect
commerce within the meaning of Section 2(6) and (7) of the Act.

17. ;I'he unfair labor practices of Respondent Sodexo descﬁbed above affect
commerce within the meaning of Section 2(6) and (7) of the Act.

‘WHEREFORE, as part of the 'remedy for the unfair labor practices alleged above in
paaéaphs 10 and 12, the Acting General-Couﬁsel seeks an Order requiting that Respondent
Hospital rescind the rules and any disciiali.ne issued to emplbirees in the enforcement of that rules,
and méke the employees whole for any losses théy may havé suffered. As part of the remedy for
the unfair labor practices alleged above in paragraph 11, the Acﬁng General Counsel aiso seeksan -
Order requiring that Respondént Sodexo rescind the rules.. The Acting General Counsel seeks all

other relief as may be just and proper to remedy the unfair labor practices alleged.

. AN SWER REQUIREMENT

Respondent Hospital and Respondent Sodexo ate notiﬁeci that, pursuant to Sections .
102.20 and 102.21 of the Board’s Rules and Regulations, they ﬁmt each file answers to the
cbnsolidafed complaint. The answers must be receifred by this ofﬁée on or before December 8,
2010, or postmarked on or before December 7, 2010. Respondeﬁt Hospital and Respondent Sodexo
should edch file an original and four copies of their énswers with this office and serve a copy of
their answers on each of the other pai'ties. |

An answer may also b;e filed eléctronicallﬁr by using the E-Filing syStem on tﬁe
Agency’s website. In order to-file an answer electromcally, access the Agency’s Webs1te at

hittp://www.nlrb.gov, click on E-Guv then click on the E-Filing link on the pu]l-down menu. Click




on the “File Documents” button under “Regional, Subregional and Resident Offices” and then
follow the directions. The responsibility for the receipt and usability of the answef rests exclusively -
upon the sender. Unless notification on the Agency’s website informs users that the Agency’s B-
Filing system is officially determined to be in technical faﬂure because it is unable to receive
documents for a continuous period of more than 2 hours after 12:00 noon (Bastern Time) on the due
date for filing, a failure to timely file the answer will not be excused on the basis that the
transmission could not be accomplished because the Agene.y’s website was off-line or unavailable
for some other reason. rI_'he Board’s Rules and Regulations require that an answer be signed by
counsel or non-attorney representative for represented parties or b& _the party if ﬁet represented. See
Section 102.21. If the answer being filed electronically is a pdf doéuneent containing the required ;
signature, no paper copies of the documen.t need to be transmitted to the Regional Office. However,
if the electronic version of an answer to a consolidatea complaint isnota p'df file eon;caining the
. required siguature, then the E-filing rules require that such answer containing the requi'red signature
. be submitted to the Regional Office by traditional means within ’ehree 3) Eusmess days afcer the
date of electronic filing, | | |

- Service of ;the answer on each of the other parties must still be accomplished in
conformance Wrch the requirements of Sectien 102.114 of the Board’s Rules and Regﬂlatione. The
answer mey not be ﬁled by facsimile transmission. If;lo answer is filed or if an ansv-v.er is filed
untimely, the Board inay find, pursuant to a Motion for Defanlt T udgment, that the allegations in the
cox;soﬁdated cemplaint regarding the nonresponding fespondent are true. |

' NOTICE OF HEARING '

| PLEASE TAKE NOTICE THAT during the c_alendar»call commencing at 1 p.m.,

PST, on the 31st day of January, 2011 a hearing will be conducted before an Administrative Law

Judgé of the National Labor Relations Board in Hearing Room 902, 888 South Figueroa Street,

3



Ninth Floor, Los Angeles, California. At the hearing, Respondent Hospital, Respondent Sodexo,
and any other party to this proceeding have the right to appear and present testimony regarding the
allegations in this consolidated complaint. The procedures to be followed at the hearing are
described in the attached Form NLRB-4668. The procedure to request a postponement of the
hearing is described in the attache& Form NLRB-4338. The précise order of all order of cases to
be heard on this calendar call will be determined no later that the close of business on the Fﬁday
preceding the calendar call | o

DATED at Los Angeles, Celifornia, this 24th day of November, 2010.

dfmes F. Small
" . Regional Director, Region 21
‘National Labor Relations Board

838 South Figueroa Street, Ninth Floor
Los Angeles, CA 90017-5449

Attachments
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UsC Uni';fersity Hospital (hereinafter, the “Hospital”), for itself and for no other
responcient, hereby answers the Consolidated Amended Complaint in Case Nos. 21-CA-39086,
| 21-CA-39109, 21-CA-39328 and 21-CA-39403 as follows:
| ANSWERS TO ALLEGATIONS BY PARAGRAPH NUMBER
. 1(a). The ﬁospital is without knowledge to specifically admit or deny the allegations in
| Pare;graph 1(2). |

1(b). -The Hospital is without knowledge to speciﬁqa]ly adniﬁ or deﬁy the allégaﬁons in
Paragraph 1@). | | '

1(c). The Hospital admits that it was served with a copy of the amended chaﬁge in Case
No.‘ 21-CA-39109 on June 1, 2010. Except as specifically iadmitted, the Hospital is without
knowledge .to speciﬁcajlly admit or deny the allegations 1n Paragraph 1(c).

1(d). The Hospital admits the allegations in Paragraph 1(d).’ |

1(e). The Hdspital adnﬁits the allegations-in Paragraph 1(g).

1¢H). The Hospital admits the allegations in Paragraph 1(f).

. 14(g). The I—Io;i:i’cal admits the allegaﬁons in Paragreph 1(g).

1(h). The Hospital admits the allegations in Paragrap.h i(h).

2(a). The Hospital admits that it brovidesf some acute care hospital services at 1500 San
Pablo Stréet, Los Angeles, California. Except as speciﬁéa]ly- admitted, the Hospital‘ denies tﬁe_ .
allegations 1n Paragraph 2(a). ‘

20). The Hospital denies the allegations in Paragraph 2(b).

3. The Ho spitai admits the aliegations in Paragraph 3.



4(a).- The Hospital admits that Respondent Sodexho is engaged in the business of
providing food services at the Hospital. Except as speciﬁcally admitted, the Hospital is without
1<.;nowledg6 to specifically admit or deny the allegations in Paragraph 4(a). - .

4(b). The I—fospita’l is without knowledge to specifically admit or deny the allegations in
Paragraph 4(b).

4(c). The Hospital demes the allegations in Paragraph 4(0)

5. The Hosp1tal is without knowledge to specifically admit or deny the a]leganons n
Paragrai:h 5. :

6. The Hospital is without knowledge to speciﬁcally admit or deny the allegations in
Paragraph 6. |

7. The Hospital is without knowledge to speciﬁcally admit or deny the allegations‘in
Paragraph 7. | . ' |

8. In response to paragraph 8, the Hospital admits that Eva Herberger is employed
. by the Hospital as Human Resources Manager and Sharon Lee is employed as Associate
Administrator. The Hospital further states fhat Victor Perez i; employed as a Clinical
Coordinator and Susan Farr as Director, Pulmonary Services. Except as specifically admitted,
the Hospital denies the allegations in Paragraph 8.

. . 9(a). The Hospital is w1thout knowledge to specifically admit or deny the allevatlons in
Paragraph 9(a). |

9(b). The Hospital is without knowledge to specifically admit or deny the allggations in
Paragraph 9(b). |

10.  The Hospital admits that it has promulgated and maintained an off-duty access

" policy which includes the language set forth in Paragraph 10. The original version of ’Ehls policy



-+ .was first implemented in 1991 by prior owners of the Hospital, before any of the Hospital
employees were represented by a union. The Hospital further admits that the policy is contained '
in written materials, and the rospital alleges that it is available on the Intranet and posted ina |
la_uheﬁn board. The Hospital_denies the remaining allegations of paragraph 10.

11. The Hospital is without knowledge to specifically admit or deny the allegations

il Paragraph 11, | -

12 (a). The I—Iosp1tal adnnts that Michae] Torres was suspended on May 4, 2010 and-.

. demoted on May 13, 2010. The Hospital further admits that Ruben Duran, Alex: Correa and
Noemi Agnirre received warnings on or about June 25, 2010. Except as specifically admitted,
the ﬁospital denies ﬂae allegations in Paragraph 12(a). |

iZ(b) ’fhe Hospital denies the allegations in l;aragraph 12(b).

12(0) In response to paragraph 12(c), the Hospital states that Michael Torres was
suspended because of his msubordmate conduct towards several supemsors and demoted based |
on the findings of an independent investigation. That mvestlgatlon revealed that M. Torres,
among other thmgs was not forthcoming with the investigator, told mconsmtent not credlble
s’c'ories to management and the investigator, was rude-and insubordinate to management,

A oisobeyed direct orders,. and deliberafeljr pro\foked disputes and created confrontations. The

decision to demote was further based on M. Torres’ previous disciplinary record. The Hospital

. admits that Ruben Dua'an, Aien Correa and Noemi Aguirre were warned aiaout a violation of the

Hospital’s off duty access policy. Bxcept as specifically admitted, the Hospital denies the
| allegations in Paragfaph 12(c). |
13.  The Hospital denies the allegations in Paragraph 13.-

14.  The Hospital denies the allegations in Paragraph 14.



. 15.  Hospital is without knowledge to specifically admit or deny the allegations in
P aragraph' 15.

16. . The Hospital denies the allegations in Paragraph 16.

17. ‘ The Hospital is without knowledge to specifically admit or deny the éﬂegaﬁogs in
Paragraph 17. |

' AFFIRMATIVES DEFENSES

L The Comple.w.int fails to state facts sufficient to estabﬁs]i a violation Qf the National

Labor Relations Act (the “Aqt’f). |

. 2; The Complaint is barred, in th;le or in part, by the statute of limitations in
Section 10(b) of the Act, to the extent it challenges a pohcy which was adopted in and has been
contmuously in-effect since 1991 '

3.  .The Complaint is barred, in whole or in part, by the Regmnal Director’s previous |
findings that there is no evidence that the Hospital selectively enforced the off duty access policy
against employees engaged in union activity and that the policy was enacted in 1991, i.e.,. before
there was any union activity. |

4, . 'f[he Complaint is barred, in whole or in part, by the decisions in Tenet

Healthsystem Hosgpitals, Inc.? 2002 WL 31402769 (October 16, 2002) an<;1 San Raﬁ:ton Regional
Meéical Cénter, Inc., 2003 WL, 22763700 (November 12, 2003), in which the identical'ﬁolicy
enforced by the Hospital’s previous owner was found not to violate the Act;

S. The chargmg parties have Walved the right, if they ever had any, to pursue the

claims in the Complamt by reason of their own aotmns and course of conduct.



6. The-charging parties-and the General Counsel are estopped ﬁ‘gm pursuing the - . - -
clairﬁs in the Complaint, in whole or in part, by reason of their own actions, statements and
course of conduct. - l '
B 7. The General Counsel does not allege and cannot meet his bﬁrden of prbviﬁg that .. -
the Hospital’s dctions alleged in the Compliant were in any way motivated by uﬁon animus. -
8. The Complaint is barred because each of ’fh;c Hospital’s actions alleged in the"
Complaint were based on legiﬁmaté and substantial business justiﬁca"cic;ns' aﬁd the Hospital
would have taken such actions regardless o'f any purported union activity. E
- 9. | The‘-remeaies sought are not authorized by the Act.
10.  The charging parties aﬁd the Genera;l Counsel have acted in bad faith, without
substantial justification or belief as to %che vaiidi‘cy of tﬁe claims, and for véxatious reasons in |
pursuing this litigation and the Hospital is, therefore, éntitled {:o recover its litigation costs and
attorneys’ fees. . | | |
WHEREFORE,; the Hospital requests the following relief: -
1. Thatthe Complaint be dismissed in its entirety;
2. That the charging pames and fthe General Counsel take nothing by way of the ..
Complaint; =~ L | | |

3. . Thatthe Hospital be awarded its attorneys” fees and costs herein;



4. TFor such other and further relief as the Administrative Law Judge and/or Board

deem just and proper.

' DATED: December 13, 2010

BATE, PETERSON, DEACON, ZINN & YOUNGLLP

Z_/ Lester F. Aponte

Attorneys for Respondent
USC UNIVERSITY HOSPITAL



PROOF OF SERVICE

I am employed in the County of Los Angeles, State of California. I am over the age of 18
and not a party to the within action. My business address is 838 8. Figueroa Street, 15th Floor,
Los Angeles, California 950017. ‘

On December 13, 2010, I caused to be served the foregoing documents described as
ANSWER OF RESPONDENT USE UNIVERSITY HOSPITAL TO CONSOLIDATED
COMPLAINT on the interested parties in this action by placing a true copy thereof enclosedina
sealed envelope addressed per the service list below.

By MAIL as follows: I am "readily familiar” with Bate, Peterson, Deacon, Zinn &
Young LLP’s practice of collection and processing correspondence for mailing. Under that
practice it would be deposited with the U.S. Postal Service on that same day with postage
thereon fully prepaid at Los Angeles, California, in the ordinary course of business. I am aware
that on motion of party served, service shall be presumed invalid if postal cancellation date or
postage meter is more than one (1) day after date of deposit for mailing in affidavit.

I declare under penalty of pe1jury under the laws of the state of Cahforma that the above
is true and correct.

Bxecuted on December 13, 2010, at Los Angeles, California,

Mark T. Bennett, Bsq. : . Antonio Orea -~

Mark, Golia & chh LLP . ~_ National Union Of Healthcare Workers

8620 Spectrurn Center Boulevard, Suite 900 8502 East Chapman Avenue, Suite 353

San Diego, CA 92123 " Orange, CA 92869 ‘
'Florice O. Hoffman, Esq. - - s "Ms. Patricia Ortega

Law Offices of Florice Hoffman - - 25 Westmont Drive, Apt. 16

8502 East Chapman Avenue, #353 . . Alhambra, CA 91801 '

Orange, CA 92869 ' a ' :

, Service Workers United
SEIU-United Healthcare Workers-West © . 275 Fifth Avenue, 10th Floor
5480 Ferguson Drive ) New York, NY 10001

Los Angeles, CA 90022
. , Bruce A. Harland, Attorney at Law

_ Weinberg, Roger, & Rosenfeld
1001 Marina Village Parkway, Suite 200
Alameda, CA 94501 .
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Question
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Confirmation .

You have successfully E-Filed document(s). You will recelve an E-mail acknowledgement
from this office when it receives your submission. This E-mail will note the official date and
time of the receipt of your submission. Please save this E-mail for future reference. Please
print this page for your records. ’

NOTE: This confirms only that the document was filed. It does not constitute
acceptance by the NLRB. . :

Confirmation information
* Gonfirmation Number: 200540
Date Submitted: 12/13/2010 3:51:50 PM (GMT-Q8:00) Pacific Time (US & Canada)
‘ Office: Region 21, Los Angeles, Célifornla

Case Information |

Case Number: 21-CA-039086
Case Name: Sodexho . o
Role: Charged Party / Respondent

GContact Information
- Linda Van Winkle Deacon
|deacon@bpdzytaw.com
888 South Figueroa Street .
15th Floor : _
Los Angeles, CA 90017 ) ' -
(213)362-1860 : o ) " S
Ext: 423 ' :
" Fax: (213)362-1861

Attached E-File(s)

Answer fo Complaint ' ‘ ’ .
Answer of Respondent USC University Hospital to Consolidated Complaint.pdf
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You have successfully E-Filed document(s). You will receive an E-mail acknowledgement
from this office when it receives your submission. This E-mait will note the official date and
fime of the receipt of your submission. Please save this E-mall for future reference. Please
print this page for your records. .

NOTE: This confirms on[y that the document was filed. It does not consfitute
acceptance by the NLRB. ’ . .

Confirmation information
Confi rmat:on Number: 200547
Date Submltted 12113/2010 & 55:47 PM (GMT-08:00) Paclﬂc Time (US & Canada)
Off‘ce: Region 21, Los Angeles, California

. Case Information
Case Number: 21-CA-039108 .
Case Name; Sodexo Healthcare Services and USC Unlversxty Hosp:tal
Role: Charged Party / Respondent

Contact Information
Linda Van Winkle Deacon
ldeacon@bpdzylaw.com
888 South Figueroa Street
15th Floor

Los Angeles, CA 90017
(213)362-1860

Ext: 423.

Fax: (213)362-1861

Attached E-File(s)

Answer to Complaint -
Answer of Respondent USC University Hospltal to Consolidated Complamt.pdf
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Question

Jg&'@ Print

Confirmation

You have successfully E-Filed document(s). You will recelve an E-mail acknowledgement

from this office when it receives your.submission. This E-mall will note the official date and

time of the receipt of your submission. Please save this E-mail for future reference. Please

print this page for your records. . ) : ; .

NOTE: This confirms only that the document was filed. It does not constitute
acceptance by the NLRE. : .

Confirmation information
Conflrmation Number: 200548 . ' .
Date Submitted: 12/13/2010 3:58:38 PM (GMT-08:00) Pa'ciﬁo Time (US & Canada)
Office: Region 21, Los Angeles, California ' '

Case Information

Case Number: 21-CA-038328

Case Name: USC University Medical Center
Role: Charged Party / Respondent . .

Contact Informafion

Linda Van Winkle Deacon
|deacon@bpdzylaw.com.
888 South Figueroa Street
15th Floor .
Los Angeles, CA 80017
{213)362-1860

Ext: 423 .

Fax: (213)362-1861

' Attached E-File(s)

Answer to Complaint C
Answer of Respondent USC University Hospital to Consolidated Complaint. pdf
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Gonfirmation

You have successfully E-Filed document(s). You will recelve an E-mail acknowledgement
from this office when it receives your submission. This E-mail will note the official date and -
time of the receipt of your submission. Please save this E-mail for future reference. Please
print this page for your records. .

NOTE: This confirms only that the docuiment was filed. It does not cons’atute
‘acceptance by the NLRB.

Confirmation information
‘Confi rmat[on Number: 20054¢
Date Submltted 12/1 3/2010 4:00: 50 PM (GMT-OB 00} Pacific Time (Us & Canada)
Office: Reglon 21, Los Angeles, California

Case Informat[cn

Case Number: 21-CA-039403

Case Name: USC University Hospital
Role: Charged Parly / Respondent

Contact Information

Linda Van Winkle Deacon
ldeacon@bpdzylaw.com
888 South Figueroa Street
15th Floor

Los Angeles,, CA 90017
(213)362-1860

Ext 423

Fax: (213)362-1861

Attached E-File(s)

Answer to Complaint .
Answer of Respondent USC University Hospital to Consolidated Complamtpdf
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