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JEFFER, MANGELS, BUTLER & MARMARO LLP
MARTA M. FERNANDEZ (Bar No. 120540)
BARBRA A. ARNOLD (Bar No. 235898)

1900 Avenue of the Stars, Seventh Floor

Los Angeles, California 90067-4308

Telephone:  (310) 203-8080

Facsimile: (310) 203-0567

Attorneys for Employer GOOD SAMARITAN HOSPITAL

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 31
GOOD SAMARITAN HOSPITAL CASENO. 31-RD-1555
Employer, GOOD SAMARITAN HOSPITAL'S

OBJECTION TO SEIU, UNITED HEALTH
CARE WORKERS -- WEST'S ANSWERING
ALLEN V. SMITH BRIEF IN OPPOSITION TO THE
EMPLOYER'S EXCEPTIONS

Petitioner,

and

SERVICE EMPLOYEES INTERNATIONAL
UNION '

Union.

Good Samaritan Hospital (the "Hospital" or the "Employer") hereby Objects to the filing
and receipt by the National Labor Relations Board of SEIU, United HealthCare Workers -- West's
("SEIU") Answering Brief in Opposition to the Employer's Exceptions ("Answering Brief") which

were filed on April 28, 2009, but were improperly and untimely served.
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SEIU's deadline for filing an Answering Brief was April 28, 2009, pursuant to the
provisions of Section 102.69 of the Board's Rules and Regulations. Pursuant to the NLRB's e-filing
rules and Section 102.114(1) of the Board's Rules and Regulations, SEIU was required to serve all
parties via e-mail on April 28, 2009, the deadline for filing. SEIU failed to do so.

Neither Marta Fernandez nor Barbra Arnold, counsel for the Employer, received service of
SEIU's Answering Brief on April 28, 2009. On the morning of April 29, 2008, counsel for SEIU,
Bruce Harland, called Ms. Arnold and informed her that SEIU had filed its Answering Brief, but
had failed to serve the brief on the Employer via e-mail. In the conversation, Mr. Harland also told
Ms. Amoeld that all other parties had been served via e-mail, but that the Employer had not been
served via e-mail. Mr. Harland did not provide any explanation for SEIU’s failure to properly serve
the Employer via e-mail. Mr. Harland's office then e-mailed the brief to Ms. Arnold and Ms.
Fernandez at 10:01 a.m. on April 29, 2009. See SEIU's untimely e-mail service and the Employer's
responsive e-mail attached hereto as Exhibit A.

Despite the conversation that Mr. Harland and Ms. Amold had just had, the proof of service
attached to the Answering Brief indicated that the Employer had been served via e-mail on April 28,
2009. In addition, the proof of service indicated that the other parties, including the Petitioner,
Allen V. Smith had not been served via e-mail in Viblation of Section 102.114(1) of the Board's
Rules and Regulations. SEIU is well aware of Mr. Smith's e-mail address as the parties routinely
communicate via e-mail. See, e.g., November 12, 2008 e-mail from Mr. Harland to Mr. Smith, Ms.
Arnold and Ms. Fernandez. attached hereto as Exhibit B.

SEIU failed to properly and timely serve the Employer and the Petitioner with its Answering
Brief in violation of Section 102.114(i) of the Board's Rules and Regulations. As sucfl, the
I
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1 | Employer respectfully requests that SEIU's Answering Brief be rejected as untimely filed and
2 | served and be disregarded in the Board's consideration of the Employer's Exceptions.
3 | DATED: April 30, 2009 : JEFFER, MANGELS, BUTLER & MARMARO LLP
MARTA M. FERNANDEZ
4 BARBRA A. ARNOLD
5 b Uleed)
By: 7 : .
6 BARBRA A. ARNOLD
: Attorneys for Employer GOOD SAMARITAN
7 HOSPITAL
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Arngld, Barbra

From: Armold, Barbra

Sent: Wednesday, April 28, 2009 10:33 AM

To: 'Rhonda Fortier-Bourne’; Fernandez, Marta M.

Cc: Bruce Harland; Day, Tiffany

Subject: RE: Good Samaritan Hospital - Case No. 31-RD-1555 - SEIU UHW's Brief in Opposition to

Employer's Exceptions

Bruce,

As you know, pursuant to the NLRB's e-filing rules and NLREB Rule 102.114 (i), you were
required to serve Good Samaritan Hospital with a copy of SEIU's Answering Brief in
Opposition to the Emplover's Exceptions via e-mail yesterday. The proof of service
attached to SEIU's Answering Brief inexplicably indicates that it was served on Good
Samaritan Hospital by e-mail and lists both my e-mail address and Marta Fernandez's e-mail
address, despite the fact that neither of us received the Answering Brief yesterday via e-
mail and that you admitted in your telephone call to me this morning that you failed to e-
mail the brief to us yesterday. During our phone call this morning, you provided no
explanation for your failure to e-mail the brief to us. In addition, you claimed that we
were the only party who was not served via e-mail. However, the proof of service
indicates that none of the other parties were served via e-mail. " We will be filing an
objection to your Answering Brief on the grounds that it was not timely served and
requesting that the Board disregard the brief.

Barbra Arnold for
JMBM |‘Jeffer, Mangels, Butler & Marmaro LLP 19200 Avenue of the Stars, 7th Floor Los
Angeles, California 90067

(310) 712-6813 Direct
(310} 203-0567 Fax
BArnold@jmbm. com
JMBM. com

This e-mail message and any attachments are confidential and may be attorney-client
privileged. Dissemination, distribution or copying of this message or attachments without
proper iauthorization is strictly prohibited. If you are not the intended recipient, please
notify. JMBM immediately by telephone or by e-mail, and permanently delete the original,
and destroy all copies, of this message and all attachments. For further informatiomn,
please visit JMBM.com.

Circular 230 Disclosure: To assure compliance with Treasury Department rules governing tax
practice, we hereby inform you that any advice contained herein (including in any
attachment) (1) was not written or intended to be used, and cannot ke used, by you or any
taxpayer for the purpose of avoiding any penalties that may be imposed on you or any
taxpayer and (2} wmay not be used or referred to by you or any other person in connection
with promoting, marketing or recommending to another person any transaction or matter
addressed herein.

————— Original Message-----

From: Rhonda Fortier-Bourne [mailto:Fortier-Bourne@unionccocungel.net]

. Sent: Wednesday, April 29, 2009 10:01 AM

To: Fernandez, Marta M.; Arnold, Barbra

Cc: Bruce Harland

Subject: Good Samaritan Hospital - Case No. 31-RD-1555 - SEIU UHW's Brief in Opposition to
‘Employer's Exceptlons : .

<<8SEIU UHW's Answering Brlef in Opp051tlon to the EMR's Exceptlons Good Sam.114020.PDF>>
Attached hereto please find the Union's brief in opposition to the employer's exceptions
in the above matter.

Rhonda Fortier~Bourne




2 Secretary to Bruce A. Harland
Weinberg, Roger & Rosenfeld
1001 Marina Village Parkway, Suite 200
Alameda, CA 94501-1091
Phone: (510) 337-1001
Fax: (510) 337-1023
E-mail: fortier-bourne@unioncounsel .net




AND, BarNo. 230477 - .
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8| ‘law, and, aceordmgly, the Reglonal Dn‘eotor recommended that the employer 8 objectrons be

. resolved by a heanng A heanng regardmg the dc March 2, -
4:and5 2009, , D
_ " The employer did not submit a smgle shred of evrdence on eight of thetr Ob_] ecttons (T T.
| 490: 23). On Apnl 7, 2009 the Admm1strat1ve Law Judgc (“ALF"), Lana Parke recommeﬂded
~that the employer 8 object:lons be overruled and that the matter be remanded to the Reglomll

17). On April 21,2009, the

1rst, for the proposmon that the “[p]ernussrble andfor obhgatory union actxon is not ob_]eettonable

duct sxmply bec "use 1t is motwated by the uni n’s d.,_.i“e to: present 1tselfas a more atu‘actlve

16

i (ALJ s Rep atp 8 (cltmg EFCO Corp 185 NLRB 220 221 (1970)) The ALJ also
17 '

cited the EFCO ina footnote for the proposmon that' the “Umon has protected power to regulate 1ts

mbershlp affatr end to resolve gnevances s (Id P 9 (cr T g EF CO Carp 185 NLRB at

2 )) Contrary to th emp ersass rtton the

s nbver overruled these proposrtlons, and,

rm "Se, wet;e not primarily rehedhpon hy:th_ in recommendlng that Objectmn 3 be




1 1 Here, the ALJ found that the Umon chd not condluon the dues refund on the results of the electlon

' _:The ALJ ’s c1tat10n to EFCO for proposmo ‘ that stlll are geod la inno way detracts from her

f_: conclusmn there 1s no ev1dence that the refunds had 2 tendeney 1o mterfere thh employee s free
.and uncoerced cho1ce in the electlon and therefere did not constltute ob_] ectlonable conduct

‘Accordmgly, the employer s exceptlons should be dlSInlSSEd
B.  THEALIPROPERLY CONCLUDED THAT THE E_MPL_OYER FAILED TO
1 s \,ow THAT THE DUES REFUNDS HAD A REASONABLE TENDENCY TO

No.31RD-1855




om oner did not meet the burden ofdemonstratmg that the refunds had a tendency to interfere

ployees ﬁ:ee and uncoerced ch : 1ce in the electlon T}ns conclusmn was not based on the -

3 of dlrect ev1dence showmg th _ 1oyees changed thelr votes aﬁer recewmg the refunds, but

_:on"the factors enumerated in Taylor -Wharton Div. Hrasco Carp 336 NLRB 157, 158 (2001)
. Accordmgly, the Board should d1srmss the employer s exceptmns and direct the Region to cert:fy

the electxon results.




jo—y

1M1, CONCLUSION
For all the foregoing reasons, the Union requests that the Board affirm the ALY’s decision

and dismiss the employer’s exceptions in their entirety, and certify the election results.

Dated: April 28, 2009
WEINBERG, ROGER & ROSENFELD
A Professional Corporation

By: Bh(—e.. A HM_-

BRUCE A. HARLAND
Attorneys for Union
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PROOF OF SERVICE
—(CCPI013)

I am a citizer of the United States and an employee in the County of Alameds, State of

California. 1am over the age of eighteen years and not a party to the within action; my business
1 address is 1001 Marina Village Parkway, Suite 200, Alameda, California 94501-1091. On April
28, 2009, I served upon the followiﬁg parties in this action:

Marta M. Fernandez Allen V. Smith
Barbra A. Amold - 23200 Orchard Avenue

_Jeffer, Mangels, Butler & Marmaro LLP Carson, CA 90145
) 1900 Avenue of the Stars, 7th Floor (By Mail)
" Los Angeles, CA™ 90067-4308

Fax: «(310) 203-0567
Email: mfernandez@jmbm.com
Email: _Jarnbld@‘]‘ imbm.com

Regional Director Lana Park, ALJ

NLRB, Region 31 - Division of Judges

11150 W. Olympic Blvd., Suite 700 901 Market Street, Suite 300

Los Angeles, CA 90064-1824 San Francisco, California 94103-1779
{By Mail)

1| copies of the document(s) described as:

SEIU, UNITED HEALTHCARE WORKERS --WEST'S ANSWERING
BRIEF IN OPPOSITION TO TI-]E EMPLOYER'S OBJECTIONS

BY MAIL Iplaced a true copy of each document listed herein in a sealed envelope,
addressed as indicated herein, and caused each such envelope, with postage thereon fully
prepaid, to be placed in the United States mail at Alameda, California. I am readily familiar
with the practice of Weinberg, Roger & Rosenfeld for collection and processing of
correspondence for mailing, said practice being that in the ordinary course of business, mail
is deposxted in the United States Postal Semce the | same day asitis placed for collection.

| :VEBY EMAIL I caused to be transuutted each document hsted herem via the emaﬂ
:-;address(es) hsted above or on the attached semce 1_;st
: 1 certify under penalt_y of peljury that the mbo{ré' is tru
Cglifornia, on April 28, 2009:f

Proofof Service
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From: Bruce Harland [mailto:bharland@unioncounsel.net]

Sent: Wednesday, November 12, 2008 12:39 PM

To: Alduenda, Steve; Fernandez, Marta M.; allen smith

Cc: Arnold, Barbra; Barbara Lewis; Chang,Tom K.; Bisceglia, Tony; Ralph Cornejo; Jesse Smith
Subject: RE: Good Samaritan Hospital 31-RD- 1555

Steve, no one from the Union is available on Friday. It's taken seven months for these appeals to come back and
then we are told to come to some dark alley on Friday, November 14 to open up and count the ballots. |1 am sure
that a short continuance beyond Novernber 14 will not be problematic, so that the Union can have a
representative present.

Bruce

From: Alduenda, Steve [mailto:Steve.Alduenda@nirb.gov]

Sent: Wednesday, November 12, 2008 12:19 PM

To: Fernandez, Marta M.; Bruce Harland; allen smith

Cc: Arnold, Barbra; Barbara Lewis; Chang, Tom K.; Bisceglia, Tony
Subject: Good Samaritan Hospital 31-RD-1555

The Board has advised the Region that all prior blocking charges have
been addressed and resolved. Accordingly, the Region will open/count the
impounded ballots cast on April 29-30, 2008 in Case 31-RD-1555. The ballot
~count will take place on Friday, November 14, 2008 at 1:00 p.m. in an
available hearing room. At least one representative from each party should
be present.

4/30/2009




PROOF OF SERVICE
STATE OF CALIFORNIA, CITY AND COUNTY OF LOS ANGELES

I am employed in the City and County of Los Angeles, State of California. I am over the
age of 18 and not a party to the within action; my business address is: 1900 Avenue of the Stars,
7" Floor, Los Angeles, California 90067.

On April 30, 2009 I served the document(s) described as GOOD SAMARITAN
HOSPITAL'S OBJECTION TO SEIU, UNITED HEALTH CARE WORKERS -- WEST'S
ANSWERING BRIEF IN OPPOSITION OT THE EMPLOYER'S EXCEPTIONS in this

“action by placing the true copies thereof enclosed in sealed envelopes addressed as follows:

SEE ATTACHED SERVICE LIST

X (BY MAIL) I am "readily familiar" with the firm's practice for collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S.
Postal Service on that same day with postage thereon fully prepaid at Los Angeles,
California in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date or postage meter date is
more than one day after date of deposit for mailing in affidavit.

X (BY EMAIL) 1 caused to be transmitted each document listed herein via the email
address(es) listed above.

Executed on April 30, 2009 at Los Angeles, California.

6010812v]



SERVICE LIST

Bruce Harland, Esq. ~ Allen V. Smith
Weinberg, Roger & Rosenfeld 23200 Orchard Avenue

- 1001 Marina Village Parkway, Suite 200 Carson, CA 90145 L
Alameda, California 94501-1091 Email: drsmith007@hotmail.com

Email: bharland@unioncounsel.net

Region 31 (Los Angeles)

11150 West Olympic Blvd, Suite 700
Los Angeles, CA 90064-1824

Regional Director: James J. McDermott
Email: Steve.Alduenda@nirb.gov
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