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THE CONSOLIDATED COMPLAINT

The Union filed no fewer than seven (7) Unfair Labor Practice charges against the
Respondent in connection with the election in this case. Most of those were dismissed,
including two that were based on the terminations of employees within the purported
bargaining unit, because the Union was unable to provide evidence to support them.
Because the Board investigator refused to provide the Respondent with any of the
evidence against it, the Respondent was unable to prove to the investigator’s satisfaction,
prior to the issuance of the Consolidated Complaint, that the vague charges made in the
Consolidated Complaint were without foundation. The record shows that the Respondent
never took any action due to union animus, that its actions were lawful in all respects, and
that the attorneys representing the Union behaved unethically and should be disqualified.
The Consolidated Complaint should be dismissed due to lack of competent supporting

evidence.



A. The Respondent Has Continued to Perform Employee Evaluations. and the
Board Cannot Supply Anv Evidence to the Contrary.

Paragraph 7(a) of the Consolidated Complaint alleges, “On or about early
February 2009, the Respondent delayed performing employee evaluations.” Complaint
7(a). This is simply false, and what’s more, the Board knows it to be false. On April 6
and on April 21, during the Board’s investigation of this charge, the Respondent provided
the Board with copies of employee evaluations that had been done in January, March and
April, on schedule. See attached performance evaluations and transmittal faxes (Exhibit
1). The Board nevertheless issued a Complaint on this baseless charge.

It is not possible for the Board to have evidence that there was any “delay” in
performing employee evaluations because that is simply not the case, nor could the Board
have any competent evidence to the contrary. This charge is without foundation and

should be immediately dismissed.

B. The Respondent’s Decision to Avoid a Change in the Terms and Conditions
of the Drivers’ Employment Was Required by Existing Law.

One of the allegations in the Consolidated Complaint is that “On or about early
February 2009, Respondent ceased paying periodic wage increases.” Complaint, § 7(b).
This allegation is apparently based on a posting from February 11, 2009, that the
Respondent created in order to address questions and misconceptions that were
widespread throughout the staff. Among other things, the posting noted that all wages
and conditions of employment needed to be negotiated by the union on behalf of the

drivers as a single group, and “[t]hus, by law, no changes to your current wages, benefits



or work conditions will be made until negotiations are concluded.” A copy of the posting
is attached (Exhibit 2).
As the Board knows, an employer may not change the terms or conditions of

employment pending collective bargaining negotiations with an elected union. See, e.g.,

Local Joint Exec. Bd. of Las Vegas v. NLRB, 540 F.3d 1072, 1078-1079 (9" Cir. 2008)

(citing NLRB v. Katz, 369 U.S. 736 (1962)) (*Section 8(d) requires employers to bargain
collectively before introducing changes “with respect to wages, hours, and other terms
and conditions of employment.” An employer violates section 8(a)(5) by making any
unilateral changes to the mandatory bargaining subjects covered by section 8(d).”). As of
February, 2009, the Union had apparently won the election, but election objections were
pending, and the Union had yet to be certified as the employees’ bargaining
representative. The Respondent was therefore doubly constrained from taking action to

change the workers” status, as the Board acknowledges in Holland American Wafer Co.,

260 N.L.R.B. 267 (1982):

The Board has long held that, absent compelling economic considerations
for doing so, an employer acts at its peril in making changes in terms and
conditions of employment during the period that objections to an election
are pending and the final determination has not yet been made. And
where the final determination on the objections results in the certification
of a representative, the Board has held the employer to have violated
Section 8(a)(5) and (1) for having made such unilateral changes. Such
changes have the effect of bypassing, undercutting, and undermining the
union’s status as the statutory representative of the employees in the event
a certification is issued. To hold otherwise would allow an employer to
box the union in on future bargaining positions by implementing changes
of policy and practice during the period when objections or determinative
challenges to the election are pending.



260 N.L.R.B. at 270. The Respondent therefore took the utmost care to avoid
committing an unfair labor practice by changing any terms and conditions of the workers’
employment, such as implementing discretionary pay raises.

Stericycle does not have automatic wage increases; they are discretionary based
on a variety of factors, including the company’s and the employee’s performance in the
past year, and therefore are subject to the Katz doctrine. See p. 10 of Stericycle
Employee Handbook (Exhibit 3) (“Completion of the performance appraisal does not
automatically entitle you to a salary adjustment, since salary increases are awarded on a
merit basis, embracing other factors such as economic conditions, job performance,
achievement of goals, etc.”). The Respondent explained all of this to the Board. See,
e.g., excerpts from Stalberger testimony pages 527-528, 535-542, and transmittal email of
March 26, 2009 (Exhibit 4):

Q: How does a person ... at San Leandro make those decisions, the

managers, to pay increases?

A: Oh, okay, they’re annual and the manager, trans manager or the

plant manager in San Leandro would determine it based on the past year’s

performance, their merit increases.

: Is there a range that they’re given?
g yreg

A: Yes, anywhere from zero percent to five percent.

Transcript of Testimony [Respondent’s California District Manager Thomas Stalberger],
December 1, 2008, Case No. 32-RC-5603, p. 535.

Less than two months prior to the election, the Respondent did a complete re-
evaluation of compensation and benefits for plant workers and drivers and made changes

where appropriate. Those changes took effect at the San Leandro plant in December,



2008. Therefore, wage increases would not have been anticipated in February of 2009,
when the Board asserts the violation occurred. The Company never stated that it would
not do yearly evaluations, only that it did not expect to be granting new individual wage
increases until a collective bargaining agreement was reached. See Exhibit 2. Yearly
evaluations have continued as before. See, e.g., Exhibit 1.

During the investigation of this matter, the Board supplied citations to two cases it
claimed supported the view that the Respondent’s failure to grant wage increases until
they are bargained-for by the union was unlawful. Neither of those cases supports the
Board’s position.

In Holland American Wafer Co., supra. the Board explicitly declined to affirm

the ALJ’s view that the withholding of a wage increase violated the Act: “In adopting the
Administrative Law Judge’s Decision we find it unnecessary to determine whether
Respondent’s unilateral withholding of the January 1980 wage increase violated Sec.
8(a)(5) of the Act. We have found that conduct related to and concurrent with the denial
of the wage increase violates Sec. 8(a)(3) and (1) and we have provided appropriate
remedial requirements.” Id., 260 NLRB at 267 (emphasis added); the Board also effected
a modification to the proposed notice based on its refusal to affirm the ALJ’s finding.

The ALJ in Holland American had found that the granting of annual wage increases on a

certain date was a past practice, and although the amount was discretionary, the ALJ
believed the company should have granted the wage increases and bargained with the
union about the amount of the raises, even though the union had not yet been certified as
the employees’ collective bargaining representative pending a final ruling on the

employer’s election objections. (The union in Holland American, it should be noted, had




explicitly communicated with the company and stated that it would neither oppose nor
object to any such wage increases that might be granted. The Union did no such thing in
the present case.)

The ALJ’s view — which the Board expressly declined to affirm, as noted above —
is in any event unsupportable given that a company is forced to decline bargaining in
order to appeal a certification of the union as the workers’ collective bargaining agent.
There is simply no other way to obtain appeal of the Board’s certification order than by
refusing to bargain. “A straightforward refusal to bargain in order to challenge a Board
certification is ... part of the statutory process by which representation case issues can be
reviewed by the courts. See § 10(f) of the Act which requires a final board order as a
predicate to court review. A certification of representative is not a final order subject to
direct challenge. Similarly, Respondent’s refusal to bargain is the statutory predicate for

an appeal of the bargaining order.” California Gas Transport. Inc., 2007 NLRB LEXIS

389, #18 (2007); NLRB v. Blades Mfg. Corp., 344 F.2d 998, 1002 (8th Cir. 1965) (“We

are equally conscious of the fact that Congress has not provided for a direct judicial
review of a certification of a union as bargaining agent, but the attack on the election
generally can only be reviewed as part of the record in an unfair labor practice hearing on
a refusal to bargain charge as the Company proceeded here.”); see also generally How to
Take a Case Before the NLRB, Garren, Fox and Truesdale (7" ed. ABA/BNA 2000),
Ch. 10.VILA, pp. 351-352.

The other case cited by the Board, United Rentals, 349 N.L.R.B. 853 (2007), is

equally distinguishable. In United Rentals, the Board explicitly found that the

Respondent’s annual practice was to grant merit-based wage increases effective on a



specific date, April 1, of each year. Moreover, the discretion involved in granting the
wage increases was severely curtailed by the use of a “merit matrix” to calculate a
recommended wage increase based on certain criteria. Not only does the Respondent not
grant raises on a plant-wide basis on a specific date, it grants much greater discretion to
the supervisors to determine what the raise will be, based not only on merit but on
Company performance, economic conditions, etc. “[I]f an employer ‘retains total
discretion to grant [wage| increases based on any factors it chooses. we doubt that

discontinuing the policy [will result] in a violation of section 8(a)(5)".” Acme Die

Casting v. NLRB, 93 F.3d 854, 857 (D.C. Cir. 1996), citing Daily News of L.os Angeles

v. NLRB, 73 F.3d 406, 412 n.3 (D.C. Cir. 1996). “Indeed, wage increases that “are fixed
as to timing but discretionary in amount do not become part of the employees’ reasonable
expectations and thus are not considered ‘terms and conditions’ of employment.” Id.
(citation omitted).'

The Board and the Union are obviously attempting to create a no-win situation for
the Respondent. Since the Respondent declined to grant discretionary wage increases, it
is burdened by this charge. If it had granted discretionary wage increases, it would be
considered to have violated the Act by “boxing the union in” on future bargaining
positions. If it had bargained with the union about the wage increases, it would have
waived its own opportunity to challenge a potential certification order. The charge is

without merit and should be immediately dismissed.

' The Board’s confusing and checkerboard history of approving or disapproving wage increases while
election objections and other matters are being resolved has created an environment in which an employer
and its labor counsel can only take a guess as to what the Board would, at any given moment, approve:
“Predicting whether the Board will view a pattern of wage increases as established or discretionary has
proven difficult not only for employers and employees, but for the Board’s own ALJs as well. In many of
the Board decisions ... the Board overruled the ALJ’s findings that an employer’s wage increases were
sufficiently regular to constitute an established practice.” Acme Die Casting, supra, 93 F.3d at 858
(citations omitted).




G The Respondent Was Forced by a Lawsuit, Brought By These Same Union
Attorneys, to Enforce Reporting Times.

One of the allegations in the Consolidated Complaint is that “On or about
February 12, 2009, Respondent eliminated its practice of allowing employees to report to
work before their designated start times.” Complaint, § 7(c). The Union’s and the
Board’s prosecution of this claim is outrageously hypocritical, because the Union’s own
attorneys brought a wage and hour claim against the Respondent alleging failure to pay
the workers for all of their time worked. For obvious reasons, the Respondent was forced
to review its payroll policies in response, and this modest change was a direct result of
the Union-funded lawsuit.

A brief summary of the facts follows. A more complete explication of the facts
can be found in Section E, infra. In or around October 2008, a union organizer for the
Union (Teamsters Local 70), Pilar Barton, organized a meeting of the Responent’s
drivers at Local 70°s headquarters. Jason Rabinowitz, Esq. of Beeson, Tayer & Bodine,
the Union’s attorney, was also at this meeting. At this meeting, Ms. Barton encouraged
the drivers to file a federal class action wage & hour lawsuit against the Respondent. The
drivers were told that this lawsuit could create “leverage” in future collective bargaining
negotiations. See Hearing Transcript pgs. 105-106, 110-112 (Exhibit 4). The Union
then distributed an “Attorney Client Representation Agreement” to the assembled drivers.
The drivers who signed this agreement consented to hire Mr. Rabinowitz and his firm to
file and represent them in a federal class-action wage & hour lawsuit against the

Respondent.



On November 14, 2008, Local 70 filed a petition with Region 32 of the NLRB for
“all route drivers” at the Respondent’s San Leandro facility to vote on whether they
wanted to be represented by Local 70. See 32-RC-5603 (Exhibit 5). Mr. Rabinowitz’s
firm, Beeson, Tayer & Bodine, is listed as the Union’s counsel. Five days later, on
November 19, 2008, Mr. Rabinowitz, on behalf of sixteen (16) drivers at the
Respondent’s San Leandro plant, also filed a class action wage & hour lawsuit against the
Respondent in the United States District Court for the Northern District of California.
See Complaint (Exhibit 6). Local 70 was not a named plaintiff in the lawsuit, although
the attorney representation agreements stated that the Union would be funding it.

The lawsuit alleges, among other things, that the Respondent failed to pay the
plaintiffs all of the money they were owed. Although the primary allegations appear to
center around meal breaks, the language of the suit is broader than that, alleging, as it
does, “Defendant has systematically failed and refused to provide Plaintiffs with their
earned wages. Specifically, among other things, Defendants docked Plaintiffs 2 pay
hour each day for meal periods that were not, in fact, taken by Plaintiffs.” Exhibit 6,
41 (emphasis added).

When faced with a class action wage and hour lawsuit, any sensible employer will
review its pay policies across the board, because any policy that does not meet the strict
rules of federal and California wage law can lead to liability in such a lawsuit; only by
nipping violations in the bud can extensive liability be avoided. The first thing the
Respondent did was to enforce the Company requirement that drivers take meal breaks,

since that was the primary allegation of the lawsuit.> But it also reviewed other possible

? Incredibly, the Union filed a ULP alleging that, “Breaks and lunches must be taken on a daily basis while
on route. Before, drivers could take breaks and lunches at the facility.” ULP No. 32-CA-24326. The



areas that might lead to liability, and discovered that some drivers were reporting to work
so early, they arrived even before any member of management. As a consequence,
nobody could be sure if drivers were working before they punched in. If they were. the
Respondent could unwittingly owe them money for that time, thus making it potentially
liable for failure to pay wages and failure of required record-keeping.® The Respondent’s
supervisor simply asked the drivers not to arrive and punch in more than five or ten
minutes before the scheduled shift time. There was nothing new here, nor was anybody
disciplined with respect to this request. See Exhibit 7, Affidavit of Bobby Tauala at p. 4;
Exhibit 8, Affidavit of driver Victor Hales; Exhibit 9, Affidavit of driver Danny
Whitney.

The Board properly dismissed the ULP alleging wrongful conduct when the
Respondent began requiring the drivers to take meal and rest breaks at the times required
by California law, because it recognized that the change was made not due to union
animus, but in response to the Union-financed wage and hour lawsuit. The requirement

that drivers avoid checking in more than a few minutes prior to their assigned times was

Union has missed no opportunity to put the Respondent in a no-win situation by complaining in the federal
lawsuit about an existing policy, and then filing a ULP when the policy is changed in response to the
lawsuit. On that allegation, at least, the Board refused to issue a Complaint. “With regard to the alleged
requirement that drivers take breaks and lunches, the evidence was insufficient to establish that the
Employer enforced this rule in order to discourage support for the Union. Rather it appears that a mandate
to take breaks and lunches resulted from the Employer’s attempts to comply with State of California wage
and hour requirements.” NLRB Letter to Jason Rabinowitz, Sept. 29, 2009, p. 2.

* The Fair Labor Standards Act requires that employees be paid for any time that the employer “suffers or
permits” the employee to work, regardless of whether the employee has punched in. See, e.g., Chao v.
Gotham Registry. Inc., 514 F.3d 280, 288 (2d Cir. 2008) (citations omitted) (“An employer who has
knowledge that an employee is working, and who does not desire the work be done, has a duty to make
every effort to prevent its performance.”); Mumbower v. Callicott, 526 F.2d 1183, 1188 (8th Cir. 1975)
(citations omitted) (“[D]uties performed by an employee before and after scheduled hours, even if not
requested, must be compensated if the employer “knows or has reason to believe’ the employee is
continuing to work.”). Because an employee cannot waive his rights under the FLSA, the employer has no
option but to zealously enforce punch-in requirements, lest it find itself liable years later for time that the
employee claims to have worked but did not report at the time.

10



enforced for precisely the same reason. This charge is also obviously without merit and

should be dismissed.

D. Due Process Has Been Denied the Respondent Because the Board Has
Refused to Provide the Respondent With the Evidence Against It.

On each occasion in which the Respondent was served with the charges at issue in
this case, its counsel requested more detailed information because of the vagueness of the
allegations. On each such occasion, that request was refused by the Board agent
investigating the charges. See attached January 9, 2009 letter, and March 9, 2009 and
June 3. 2009 emails (Exhibit 10). As a result, the Respondent was left to guess at what
evidence might exist against it, and its response was undoubtedly and unavoidably
incomplete. Had the Respondent been able to respond to detailed allegations, it would
have been able to avoid the issuance of a Complaint, because the Respondent did not in
fact commit any unlawful labor practice.

It is a basic and cardinal Constitutional right of any person to be confronted with
the evidence to be presented against him. Constitutional due process requires notice that
gives the defendant sufficient reasons for the action against it, in sufficient detail that the
recipient can prepare a responsive defense. Tripp v. Coler, 640 F. Supp. 848, 857 (N.D.

[11. 1986), citing Goldberg v. Kelly, 397 U.S. 254, 267-68 (1970) (hearing prior to

termination of welfare benefits must include “adequate notice detailing the reasons for a
proposed termination, and an effective opportunity to defend by confronting any adverse
witnesses.”). “It is universally agreed that adequate notice lies at the heart of due
process. Unless a person is adequately informed of the reasons for denial of a legal

interest, a hearing serves no purpose — and resembles more a scene from Kafka than a

11



constitutional process.” Cosby v. Ward, 843 F.2d 967, 983 (7th Cir. 1988), quoting Gray

Panthers v. Schweiker, 652 F.2d 146, 168 (D.C. Cir. 1980). “Without notice of the

specific reasons for denial [of Medicare benefits], a claimant is reduced to guessing what
evidence can or should be submitted in response and driven to responding to every
possible argument against denial at the risk of missing the critical one altogether.” Gray
Panthers, id., 652 F.2d at 169. Moreover, the notice must be provided “at a meaningful
time”, not beyond the point at which the notice might actually prove useful. Cosby.

supra, citing Armstrong v. Manzo, 380 U.S. 545, 552 (1965).

The Supreme Court, in Mathews v. Eldridge, 424 U.S. 319 (1976),
outlined three factors for courts to consider when determining the
requirements of due process in various situations. These factors are first,
the private interest that will be affected by the official action; second. the
risk of an erroneous deprivation of such interest through the procedures
used, and the probable value, if any, of additional or substitute procedural
safeguards; and finally, the Government’s interest, including the function
involved and the fiscal and administrative burdens that the additional or
substitute procedural requirement would entail.

Cosby, id., 843 F.2d at 984 (emphasis added) (“Considering all of these factors, we
believe that due process requires the state to provide [unemployment insurance]
claimants with notice of exactly how their work searches have been inadequate hefore the
claimants must face the claims adjudicators. As the district court observed, ‘everyone is
entitled to know what he has supposedly done wrong, for otherwise he cannot make an

intelligent presentation at a hearing’.”).

It is plain that the factors identified in Mathews v. Eldridge do not justify the

Board’s persistent refusal to detail the allegations against the Respondent and the source

of the Board’s evidence prior to issuing the Complaint. First, the Respondent has a

12



property interest not only in any potential fine imposed or back pay that may be awarded,
but also in the cost of defending against a full-blown Complaint with accompanying
hearing, rather than at the dramatically less expensive investigatory stage. The
Respondent will not be able to avoid these latter costs even it wins at the hearing.

By contrast, the Board has no legitimate interest in refusing to provide this
information, particularly the affidavits upon which it relies. The affidavits will
eventually be produced at the hearing anyway, but only after, or minutes before, the
affiant testifies, thus affording the Respondent no realistic way to anticipate the
testimony, prepare effective cross-examination, or locate other witnesses who might
contradict the affiant’s testimony. There is simply no cogent reason why the affidavits
could not be provided in the investigation stage of the proceedings, so that the
Respondent could effectively contradict or explain any allegation made by the affiants. If
the Board had not unreasonably refused to provide those affidavits, a resolution of the
matter could likely have been reached prior to the issuance of a Complaint.

The unreasonableness of the Board’s position, and the consequent unnecessary
cost to the Respondent, is magnified by the Board’s conduct when settlement of these
charges was discussed. On September 17, 2009, the Board faxed a letter to the
Respondent giving the Respondent less than 24 hours to accept or reject the Board’s
proposed settlement of the matter. See Tsiliacos letter dated September 17, 2009
(Exhibit 11). Although the letter indicated that the language of the proposed notice
could be negotiated, the time parameters set by the Board made it realistically impossible
to do so. When the Respondent requested additional time to consider it, the Board

refused to grant it, indicating that a complaint would issue immediately. As a result, the

13



Respondent was forced to reject the settlement proposal, largely because of concerns over
the language of the proposed notice. See September 18 letter from Fischer to Tsiliacos
(Exhibit 12). (As noted above, the Respondent needed to discourage the drivers from
reporting to work before management in order to ensure that it was complying with wage
and hour law, as its compliance had just been challenged by a wage and hour lawsuit
brought by the Union’s own attorneys; it therefore could not agree to a notice promising
not to discourage the drivers from reporting early to work.) After refusing to give the
Respondent more than 24 hours to consider the Board’s proposal, and after refusing to
negotiate the language of the proposed notice, the Board then took another ten (10) days
to serve the Consolidated Complaint. See attached emails between Fisher and Tsiliacos,
September 18-29 (Exhibit 13).

Finally, as noted, the Board has inexplicably declined to dismiss charges that are
obviously baseless. The employee evaluations have not been delayed, as the Board well
knew; the Respondent declined to give discretionary pay raises due to the requirements of
the Katz doctrine; and the need to have the drivers report in at approximately their
designated start times was necessitated by the wage and hour law, not by any anti-union
animus. In short, the Board’s conduct reveals an insistence on filing obviously baseless
charges, an unreasonable disinclination to take action that could have resolved the
matters prior to the issuance of the Complaint, and an apparent intent to put the
Respondent in a no-win situation.

As a result of the Board’s conduct, the Respondent has been deprived of due

process of law, and this Complaint should be dismissed.
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E. The Union’s Attorney Should Be Disqualified From Representing the Union
in This Proceeding Because of His Manifestly Unethical Behavior.

As discussed above, the Union’s attorney, Jason Rabinowitz, is also the attorney
for drivers who filed a class action wage and hour lawsuit against the Respondent only
five days after the Union’s RC petition was filed. At the October 2008 meeting at Local
70°s headquarters, in which the lawsuit was suggested as a means of “leverage” against
the company in collective bargaining negotiations, the union organizer distributed an
“Attorney Client Representation Agreement” to the assembled Stericycle drivers. The
drivers who signed this agreement consented to hire Mr. Rabinowitz and his firm to file
and represent them in a federal class-action wage & hour lawsuit against the Respondent.
See Attorney Client Representation Agreement, Exhibit 14.

The Attorney-Client Representation Agreement explicitly states: “Teamsters
Local 70 (‘Local 70°) has agreed to the payment of all fees, costs, disbursements and
litigation expenses.” Mr. Rabinowitz informed the drivers that Local 70 was paying all
of the fees, costs, disbursements, and litigation expenses associated with the lawsuit.
Hearing Transcript pgs. 91-92, Exhibit 4. Based upon Local 70’s overt sponsorship of
the lawsuit, some of the drivers believed that by joining the lawsuit they would be joining
Local 70 and subsequently have the chance to recover more than $10,000 each in
litigation proceeds. Hearing Transcript pgs. 129-130, 152, 159, 171, Exhibit 4.
Stericycle drivers were instructed to return signed attorney-client representation
agreements to either Union representative Barton or Local 70’s lawyers.

Soon thereafter, Mr. Rabinowitz filed both the RC petition and the lawsuit, only

five days apart. Mr. Rabinowitz’s law firm was listed as counsel of record in both

15



lawsuits. Local 70 was not a named party to the lawsuit. Mr. Rabinowitz was now the
attorney for Local 70 in its matters before the NLRB and separately for a group of drivers
bringing suit against Stericycle for alleged violations of the federal wage and hour law.

On December 22, 2008, Bob Aiello and Ms. Barton, both representatives of Local
70, unexpectedly arrived at the Respondent’s San Leandro facility. The two walked into
a room where Tom Stalberger (Stericycle District Manager for California), Terry Hales
(Stericycle Transportation Supervisor), Bobby Tauala (Stericycle Transportation
Supervisor), Eloy Jimenez (Stericycle California District Transportation Manager), Sam
Escobar (San Leandro Transportation Manager), and Bruno Katz (counsel for Stericycle),
were meeting. Mr. Aiello and Ms. Barton announced that they had just met with Mr.
Rabinowitz and now had the authority to offer Stericycle a “bailout™ that would drop the
drivers’ federal class-action wage and hour lawsuit in exchange for: (1) a statewide
neutrality agreement with Local 70, (2) immediate collective bargaining negotiations, and
(3) withdrawal of all objections to Local 70°s petition. The Respondent only later learned
that Mr. Aiello, Ms. Barton, and Mr. Rabinowitz did not have permission from the
plaintiffs in the lawsuit — Mr. Rabinowitz’s clients — to propose a settlement offer of any
kind to Stericycle. In fact, neither Mr. Rabinowitz, nor anyone at his firm, had ever
spoken with any of the drivers about settling their lawsuit. Hearing Transcript pgs. 61-
62, and 87-88, Exhibit 4.

The Respondent rejected the Union’s offer and filed unfair labor practice charges
objecting to this unethical settlement proposal (ULPs 32-CB-6575 & 32-CB-6732). On
January 7, 2009, only five business days after Stericycle filed its first ULP, Mr.

Rabinowitz sent letters to the sixteen (16) named plaintiffs in an attempt to disown
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portions of the Attorney-Client Representation Agreement and re-define the fee
relationship. See January 7, 2009 Rabinowitz letters, Exhibit 15. Though Mr.
Rabinowitz produced and discussed the terms of the attorney-client representation
agreement with Stericycle drivers in October 2008, Mr. Rabinowitz now claimed the
agreement “mistakenly” indicated that the attorneys' fees that would be paid by Local 70.
However, despite Mr. Rabinowitz’s disclaimers, none of the drivers had spent a single
penny on their legal representation in their federal wage & hour lawsuit. Hearing
Transcript pgs. 101, 163, 213, Exhibit 4.

On January 16, 2009, a representation election was held at the Stericycle facility
in San Leandro that resulted in twenty three (23) votes in favor of Local 70, and twelve
(12) in opposition. It was not until gfier this election that Local 70’s attorneys and Ms.
Barton presented the sixteen (16) named plaintiffs with the opt-in agreements required for
the federal lawsuit. Local 70’s attorneys and Ms. Barton also presented the sixteen (16)
named plaintiffs with a revised attorney-client representation agreement that supposedly
removed Local 70’s responsibility for the fees, costs, disbursements, and expenses of the
federal lawsuit. Again, despite these changes, none of the drivers had then spent a single
penny on their legal representation in their federal wage & hour lawsuit and, upon
information and belief, none have done so to this day.

The Respondent filed timely objections to the election. On March 3, 2009, the
Regional Director ordered a hearing on the Respondent’s objection that the Union’s free
legal services as part of this class action wage and hour lawsuit were a prohibited pre-
election benefit. During that hearing, Mr. Rabinowitz voluntarily offered the drivers’

January 7 fee-arrangement letters as exhibits for the hearing without the prior
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permission or knowledge of his clients.  Mr. Rabinowitz did not ask the presiding
Administrative Law Judge for any form of protective order or seal to guard the
confidentiality of the documents. Every plaintiff-driver present at the March 16, 2009,
hearing agreed that they had received the letters from Mr. Rabinowitz, but that they had
never given him the authority to disclose them. Hearing Transcript pgs. 138-139, 202-
203, 211, Exhibit 4. Not a single one of them gave Mr. Rabinowitz permission to
introduce this material into the public record as an exhibit at an NLRB hearing. /d.

It is apparent from these appalling facts that Mr. Rabinowitz has displayed a
complete unconcern for the legal rights of the drivers that both he and the Union
supposedly represent. Most egregiously, he authorized the Union to bargain away the
drivers’ rights under the wage and hour lawsuit in exchange for concessions, including a
statewide mneutrality agreement, that would have directly benefited only the Union,
without ever discussing this or obtaining authorization from the driver/plaintiffs
themselves. Similarly, he revealed their confidential fee agreements at a public hearing,
again without ever discussing the matter or obtaining their authorization. It is plain that
Mr. Rabinowitz’s ethical commitment is solely to the Union,* and not to the drivers that
he and the Union supposedly represent. He has committed violations of California Rules
of Professional Conduct Nos. 3-100 (client confidentiality), 3-300 and 3-310 (conflicts of
interest), 1-320 (financial arrangements with non-lawyers), and 1-600(A) (legal services

programs); see also Hildebrand v. State Bar of Cal., 36 Cal. 2d 504 (1950) (predecessor

to Rule 1-600 was violated by joint venture whereby the Union recommended the
attorneys’ services to its members, the Union profited from increased membership, and

the firm gained business through the Union’s recommendations).

4 Indeed, Mr. Rabinowitz was married to Pilar Barton, the Union organizer, until November of 2008.
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The Respondent brought these matters to the attention of the Board months ago,
in a July 2 letter. Exhibit 16. The Board took no action until September 30, 2009, when
the Board’s Associate General Counsel, Richard Siegel, indicated that he will open an
investigation into Mr. Rabinowitz’s abuse of his clients’ attorney-client confidentiality
rights at the hearing on the Respondent’s election objections, and recommended that the
remaining allegations be addressed to the California Bar. Exhibit 17.

It is apparent that Mr. Rabinowitz is not ethically qualified to make charges
against the Respondent or to appear before the Board in this proceeding. The Board’s
own rules provide that “Any attorney or other representative appearing or practicing
before the Agency shall conform the standards of ethical and professional conduct
required of practitioners before the courts ...” NLRB Rule 102.177(a). “Misconduct by
an attorney or other representative at any stage of any Agency proceeding ... shall be
grounds for discipline. Such misconduct of an aggravated character shall be grounds for
suspension and/or disbarment from practice before the Agency and/or other sanctions.”
NLRB Rule 102.177(d). Mr. Rabinowitz’s conduct reveals a flagrant disregard for the
ethical standards established by the State of California and common law rules of practice
such as the requirement of client confidentiality, the avoidance of conflicts of interest,
and the obligation of every attorney to represent his client(s) zealously and to the best of
his ability.

The charges brought by the Union, as represented by Mr. Rabinowitz, should be

considered without merit and dismissed.
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CONCLUSION

At every turn, the Union and the Board have sought to trap the Respondent into
circumstances dictating that it will either be found in violation of the Act or be required
to waive its substantive legal rights. Despite their best efforts, the Board was forced to
dismiss the majority of unfair labor practice charges filed by the Union and its counsel,
Jason Rabinowitz, whose unethical behavior has jeopardized the rights of the drivers
whom the Union and Mr. Rabinowitz supposedly represent. The charges that have
survived to the Complaint stage are plainly without merit, and had the Board not
unreasonably refused to confront the Respondent with the evidence against it, they would
have been dismissed prior to a Complaint being issued. The Respondent should not have
to incur the costs involved with defending its actions at a full-blown hearing when this
eventuality could have been avoided had the Respondent had not been denied due

process. The Consolidated Complaint should be DISMISSED.
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Respectfully submitted this 13™ day of October, 2009.

STOKES, ROBERTS & WAGNER
3593 Hemphill Street
Atlanta, GA 30337
(404) 766-0076

(404) 766-8823 (FAX) mj&. Eﬁm @

Arth Y. Stokes
Paul E. Wagner
Peter G. Fischer

ATTORNEYS FOR RESPONDENT,
Stericycle, Inc.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 32

STERICYCLE, INC.

and Cases 32-CA-24230
32-CA-24326

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, AUTO TRUCK DRIVERS,

LINE DRIVERS, CAR HAULERS, AND HELPERS,
LOCAL NO. 70 OF ALAMEDA COUNTY, CALIFORNIA,
INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN

AND HELPERS OF AMERICA

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion to Dismiss NLRB
Consolidated Complaint was sent to the following by U.S. mail, postage pre-paid as
follows:

Jason Rabinowitz

Beeson Tayer & Bodine

1404 Franklin Street, 5" Floor
Qakland, CA 94612

This 13" day of October, 2009

Dl bAid®

Peter G. Fischer
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 32

STERICYCLE, INC.

and Cases 32-CA-24230
32-CA-24326

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, AUTO TRUCK DRIVERS,

LINE DRIVERS, CAR HAULERS, AND HELPERS,
LOCAL NO. 70 OF ALAMEDA COUNTY, CALIFORNIA,
INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN

AND HELPERS OF AMERICA

AFFIDAVIT OF SERVICE

I'am employed in the County of Fulton, State of Georgia. | am over the age of eighteen
years and not a party to the within action: my business address is 3593 Hemphill Street. Atlanta,
Georgia 30337.

On October 13, 2009, I caused the following document(s) to be served:

¢ RESPONDENT'S MOTION TO DISMISS THE CONSOLIDATED
COMPLAINT WITH EXHIBITS,

on the interested party below in this action by placing a true copy thereof enclosed in a sealed
envelope addressed as follows:

Jason Rabinowitz

Beeson Tayer & Bodine

1404 Franklin Street, 5th Floor
Oakland, CA 94612

and

on the interested party below in this action by placing true copies thereof enclosed in a sealed
envelope addressed as follows and via electronic filing through the NLRB website:

Alan B. Reichard, Regional Director
National Labor Relations Board, Region 32
1301 Clay Street, Suite 300N

Oakland, CA 94612-5211



foregoing is true and correct.

BY MAIL: I'am readily familiar with the firm’s practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S.
postal service on that same day with postage thereon fully prepaid at Atlanta. Georgia. in
the ordinary course of business pursuant to Code of Civil Procedure Section 1013(a). 1
am aware that on motion of the party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for
mailing in atfidavit.

BY FACSIMILE: I served said document(s) to be transmitted by facsimile pursuant to
Board's Rules and Regulations, Series 8. as amended. Section 102.24. The telephone
number of the sending facsimile machine was (404) 766-8823. The name(s) and
facsimile machine telephone number(s) of the person(s) served are set forth in the service
list. The sending facsimile machine issued a transmission report confirming that the
transmission was complete and without error.

BY PERSONAL SERVICE: [ caused to be hand-delivered said document( s) to the
addressee(s) pursuant to Board's Rules and Regulations. Series 8. as amended. Section
102.24,

BY EXPRESS MAIL: [ caused said document(s) to be deposited in a box or other
facility regularly maintained by the express service carrier providing overnight delivery

pursuant to Code of Civil Procedure Section 1013(c).

Executed on October 20. 2009, at College Park, Georgia.

[ declare under penalty of perjury undg¢f the laws of the State of Georgia that the

//
TFelicia @
Attorneys for the Employer
3593 Hemphill Street 510 Market Street, 3™ Floor
College Park. GA 30337 San Diego, CA 92101
404.766.0076 Telephone 619.232.4261 Telephone

404.766.8823 Facsimile 619.232.4840 Facsimile
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EXHIBIT 2

We are writing to clear up some misinformation that has
been spread since the union vote count. As always, we
prefer to put these facts in writing:

Union's claim: Stericycle has frozen wages.

Truth: As the union is well aware, now that you have
voted to be represented by the union, all matters of
wages, benefits and conditions of employment must be
negotiated with the union, and on your behalf as a single
group. Thus, by law, no changes to your current wages,
benefits or work conditions will be made until
negotiations are concluded, and no changes may be made on
an individual basis. It isn't Stericycle that has frozen
wages. This was determined by the majority of you who
chose this path.

Union's claim: Threats of retaliation against those who
voted for the union.

Truth: As we told you before the union vote, Stericycle
does not, and will not retaliate against any employee
based on their vote or based on who they support. Any
kind of retaliation will not be tolerated. Stericycle
also will not tolerate any retaliation by the union
against employees based on their vote or who they
support.

As we have always done, Stericycle will continue to run its
business in the most effective and efficient way possible,
including the determination of driver routes, the number of
employees necessary, employee shift schedules, and the need
for overtime.

Thank you,

Stericycle Management
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EXHIBIT 4

BEFORE THE

NATIONAL LABOR RELATIONS BOARD

In the Matter of:

STERICYCLE, INC.,
Case No. 32-RC-5603

Employer,
and
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, AUTO, TRUCK DRIVERS,
LINE DRIVERS, CAR HAULERS and
HELPERS, LOCAL NO. 70 OF
ALAMEDA COUNTY, CALIFORNIA,
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, CHAUFFEURS,
WAREHOUSEMEN and HELPERS OF
AMERICA.

Petitioner.

VOLUME 111

The above entitled matter came on for hearing pursuant to
notice, before Christopher Roberts, Hearing Officer, at 1301 Clay
Street, Oakland, California, on Monday, December 1, 2008, at

9:00 a.m.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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months ago.
Q Tell, if you will for the record, the answer to the
Hearing Officer”s inquiry, which iIs a good inquiry, that we
should have covered beforehand, how the wages of the people
that work in San Leandro, or throughout your whole area are
determined?
A The wages in Stericycle are determined by our wage and
compensation department, which is part of our human resources

department based iIn the Chicago area, at our corporate

headquarters.

Q And do you know what factors go into determining those
wages?

A Yes, it"s a market study of the wages of the employees

that work for similar type companies in that particular market.
Q That information is gathered, or not, by the human
resources people or the compensation people?

A Yes. The wage and compensation department gather that
information for each market and determine what a fair wage,
starting salary is for Stericycle employees.

Q Now, there®"s been some testimony today, sir, about the
incentive. What, if anything, do you know about that?

A I do know that the incentive pay is based on the four
items that were mentioned previously, the attendance, the
customer service, vehicle accidents, and employee injuries,

personal injuries. And that they are in writing, and that they

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



N

o 0 »~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

are consistent in every location in California that I™m
responsible for.

Q And do you know what factors go into that incentive pay?
A Yes, as | just stated, the attendance, customer service,

injuries, accidents, and --

Q But, I mean, any other?

A No.

Q And how is it analyzed and applied, if you know?

A Well, it"s analyzed, of course, by the number of accidents
or injuries that may be -- that may occur during a particular

two-week period, because it"s a bi-weekly program incentive
payout. The attendance, and whether or not an employee has a
complaint from a customer, or it"s also taking into
consideration 1If they have a letter of compliment from a
customer.

Q Now, what, 1f anything, do you know about the subject of

excessive overtime?

A Could you be clearer?
Q Is there a policy that relates to overtime?
A There®s nothing in writing, in our company, that says a

driver or plant worker, or any employee for that matter, cannot
go over a certain amount of overtime during a week.

Q Is there a practice? |If there"s not a policy, is there a
practice in that regard?

A Well, we tend, as a company, to manage our operations in a

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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those studies, what"s done in those studies?

THE WITNESS: No, ITve never been involved with one.

HEARING OFFICER ROBERTS: You just get the result?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: And you apply that?

THE WITNESS: 1 apply what the corporation instructs me
to.

HEARING OFFICER ROBERTS: And what about for wage
increases? There was testimony there was quite a range in what
the drivers were paid. How does a person -- if you know, how
does a person at San Leandro make those decisions, the
managers, to pay increases?

THE WITNESS: Oh, okay, they"re annual and the manager,
trans manager, or the plant manager in San Leandro would
determine i1t based on the past year"s performance, their merit
increases.

HEARING OFFICER ROBERTS: |Is there a range that they"re
given?

THE WITNESS: Yes, anywhere from zero percent to five
percent.

HEARING OFFICER ROBERTS: |Is i1t zero percent to five
percent every year?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: And that"s been for how many

years that you know of?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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THE WITNESS: In California, here?

HEARING OFFICER ROBERTS: Yes.

THE WITNESS: Four years.

HEARING OFFICER ROBERTS: Okay. So who would make the
decision In San Leandro, as to what individual pay increases
would be given to employees?

THE WITNESS: Sam Escobar for the drivers and Henry
Gonzalez for the plant workers.

HEARING OFFICER ROBERTS: And who would make the decisions
in Fresno?

THE WITNESS: Our facility manager, named Dave Williams.

HEARING OFFICER ROBERTS: And in Rancho Cordova?

THE WITNESS: Our transportation supervisor, Eric Hultman.

HEARING OFFICER ROBERTS: And he works in Rancho Cordova?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: And for Redding?

THE WITNESS: Eric Hultman, in Rancho.

HEARING OFFICER ROBERTS: He would oversee the --

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: -- wage increases for the
Redding employees?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: When those individual managers
make their decisions, do they have to have those wage iIncrease

decisions approved by someone else, outside of where they“re

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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working?

THE WITNESS: Eric Hultman would have Dave Williams, who"s
also responsible -- ultimately responsible for Rancho and
Redding. Dave Williams is the facility manager in Fresno, he
would have the decision there to approve what Eric 1is
suggesting.

And then anything in California, by any manager, before it
goes to the human resources department, comes to me, for my
final approval.

HEARING OFFICER ROBERTS: And have you turned down any in
your four years?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: Can you give us any examples?

THE WITNESS: 1 haven®t really turned them down, I-ve
asked them to be decreased, and there®s some 1"ve had --
there®s some 1"ve asked to be increased.

HEARING OFFICER ROBERTS: Okay.

THE WITNESS: In other words, the average of zero to five
is two and a half percent. |If somebody submits to me a five
percent raise, | will need sufficient documentation for it.

HEARING OFFICER ROBERTS: What documentation is necessary
for a fFive percent as opposed to a 2.5 percent increase?

THE WITNESS: Performance. Performance report as to why
this person deserves fTive percent.

HEARING OFFICER ROBERTS: 1Is this a regular, annual

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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THE WITNESS: Yes, everybody has an annual review.

HEARING OFFICER ROBERTS: Are all of them sent to you?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: Would you look at the individual
performance reports for the five percent people?

THE WITNESS: Oh, absolutely. 1 would look at the
individual performance reports for the -- 1 never get a zero.
But there®"s some that | get a 1 to 2 percent and 1 look at
those, too.

HEARING OFFICER ROBERTS: Have you increased those on
occasion?

THE WITNESS: From time to time. If I know the employee
personally, or I°ve ridden with them, or I*1l question the
manager why it"s so low.

I would say 90 percent of what"s submitted to me, between
90, 95 percent of what is submitted to me remains the same.

I tweak a few, yeah.

HEARING OFFICER ROBERTS: Well, those that youT"re
interested in changing, would you always talk with the manager
about 1t?

THE WITNESS: Absolutely, 1711 call him on the phone and
discuss it.

HEARING OFFICER ROBERTS: And would you talk with anybody

else about it?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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THE WITNESS: The only time 1 would talk to anybody else
about 1t would be If it"s five percent and 1 sent it to the
person that I have to send it, anything over four percent I
have to send to my boss, who was the gentleman in this room
last week, Dan.

HEARING OFFICER ROBERTS: Who works in 11linois?

THE WITNESS: No, he actually -- his office i1s iIn Southern
California.

HEARING OFFICER ROBERTS: And what -- 1"m sorry, what"s
his full name and position?

THE WITNESS: Dan Ginetti, he"s the Area Vice President
for the Western Area.

HEARING OFFICER ROBERTS: For labor relations or other
items?

THE WITNESS: For all operations.

HEARING OFFICER ROBERTS: All operations, okay.

And what®s in the Western Region, what geographic area is
that?

THE WITNESS: He has everything west of the Mississippi,
and a few states, | understand, on the other side of the
Mississippl.

HEARING OFFICER ROBERTS: Okay. But his office is in
Southern California?

THE WITNESS: Yeah, Valencia.

HEARING OFFICER ROBERTS: And are there any events in

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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wage increase?

THE WITNESS: No.

HEARING OFFICER ROBERTS: Okay. In your tenure, have
there ever been wage increases iIn excess of five percent?

THE WITNESS: Not merit iIncreases, no.

HEARING OFFICER ROBERTS: What kind of increase would it
be if it"s more than five percent.

THE WITNESS: Could be a promotion increase.

HEARING OFFICER ROBERTS: To a different position?

THE WITNESS: Yes, and a different market area.

HEARING OFFICER ROBERTS: And what is -- what criteria
does the area vice president use when he"s reviewing your
increases that are more than four percent?

THE WITNESS: He looks at what I have asked for from the
manager that"s proposing the larger increase, and 1 forward it
to him.

HEARING OFFICER ROBERTS: How often does he approve it or
disapprove i1t?

THE WITNESS: 1 can"t recall him rejecting it.

HEARING OFFICER ROBERTS: So upon your -- basically, on
the information you give him where it"s four percent or more,
he"s always approved i1t?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: But he has the authority to

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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disapprove i1t?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: Is there any method or procedure
for an employee to complain or grieve about getting a small pay
increase?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: |Is there a written procedure?

THE WITNESS: There®s a procedure in our One Team, One
Goal documentation, that gives them a number that they can
call.

HEARING OFFICER ROBERTS: About any type of complaint?

THE WITNESS: Yes, including that.

HEARING OFFICER ROBERTS: Do you know if any have called
or initiated anything in regard to the amount of their wage
increase, in your tenure?

THE WITNESS: As far as pay, no.

HEARING OFFICER ROBERTS: And do non-supervisory employees
have -- or do the drivers and plant workers have any kind of
stock option opportunities?

THE WITNESS: No. Other than -- well, it"s not stock
options, 1t"s the employee"s stock ownership plan, that they
can purchase stock at 15 percent less than its market rate
twice a year.

HEARING OFFICER ROBERTS: 1 see. Regardless of whether

they"re getting a zero percent increase or a five percent

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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increase?

THE WITNESS: That"s right, it"s a benefit.

HEARING OFFICER ROBERTS: Do you know if the company has
different pay iIncrease ranges, other than zero to five percent,
for other areas in the United States?

THE WITNESS: No.

HEARING OFFICER ROBERTS: You"re not aware or they don®t?

THE WITNESS: 1"m not aware.

HEARING OFFICER ROBERTS: Okay. And who is it who sets it
from zero to five, as opposed to setting it from zero to six,
who would decide that?

THE WITNESS: That would be our wage and compensation
department.

HEARING OFFICER ROBERTS: Okay. And do they change the
starting wage rates from time to time?

THE WITNESS: From time to time.

HEARING OFFICER ROBERTS: And that would be based on their
area surveys of wages, their feedback from their research?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: Have you ever told them you
think they"re getting it wrong in some of these results, from
these surveys?

THE WITNESS: Yes.

HEARING OFFICER ROBERTS: Can you give us an example?

THE WITNESS: 1 did about three years ago, for the San

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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NATIONAL LABOR RELATIONS BOARD

In the Matter of:

STERICYCLE, INC.,
Case No. 32-RC-5603

Employer,
and
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, AUTO TRUCK DRIVERS,
CAR HAULERS AND HELPERS, LOCAL
NO. 70 OF ALAMEDA COUNTY,
CALIFORNIA, INTERNATIONAL
BROTHERHOOD OF TEAMSTERS,
CHAUFFEURS WAREHOUSEMEN AND
HELPERS OF AMERICA,

Union.

The above entitled matter came on for hearing pursuant to
notice, before Jay R. Pollack, Administrative Law Judge, at 1301
Clay Street, Oakland, California, on Monday, March 16, 2009, at

9:03 a.m.
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testimony before 1 close up.

ADMINISTRATIVE LAW JUDGE POLLACK: Okay. |1 don t see what
difference i1t makes but, go ahead.

THE WITNESS: |1 don t know why 1 chose to do that. 1 just
did and 1t was a spontaneous decision.
Q BY MR. FISCHER: Did anyone at Local 70 tell you or
communicate to any of the Stericycle drivers that there was a
link between the federal wage and hour lawsuit and joining the
Union?

MR. RABINOWITZ: 1 object that it s vague and ambiguous.

ADMINISTRATIVE LAW JUDGE POLLACK: Overruled

THE WITNESS: Can you repeat that question again?

MR. FISCHER: Sure.
Q BY MR. FISCHER: Did anybody at Local 70 communicate with
you that there was a link between the federal wage and hour

lawsuit and joining the Union?

A I don t know if there was a link to it, 1 wouldn t call it
a link.

Q What would you call 1t?

A As a group we were told that, it wasn t just directed to

me, It was In a group meeting, 1 don t know if you would call
it a leverage to negotiate for when the negotiations started
for the Union. And we all heard it, it wasn t just directed to
me individual, It was directed to us as a group.

Q Were there individuals who were in that meeting that

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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didn t sign up for the wage and hour lawsuit?
A In that one meeting, in that meeting where the paper was
passed around and asked if anybody wanted to join? That one
meeting you re talking about?
Q No, I m sorry the meeting to which you were just
referring?
A No, 1 think everybody had signed at that time.

MR. RABINOWITZ: Therefore 1 object and move to strike on
the grounds of privilege.

ADMINISTRATIVE LAW JUDGE POLLACK: Overruled. Let s go

ahead.

Q BY MR. FISCHER: So, when they communicated that it was
leverage, did they say -- what did they say it was leverage
for?

A Basically it was like a verbal agreement between the

people that did sign, to my understanding it was a verbal
agreement that we would be able to dismiss part or all of the
lawsuit in exchange for possibly, | guess it would be better
benefits, better working conditions and better pay. The
regular negotiations is when you negotiate for workers that
want a Union in their companies.

MR. RABINOWITZ: Just for the record, | would like to
state a standing objection to this testimony, given that the
witness has testified that those present were all plaintiffs iIn

the lawsuit, the Union representative and attorneys, therefore

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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Therefore, 1 strongly request that the Judge consider --

ADMINISTRATIVE LAW JUDGE POLLACK: Okay, let s proceed.
Let s get through this.

Q BY MR. FISCHER: Mr. Ochoa, at the meeting, the most
recent meeting that you were referring to, at this meeting, at
the Local 70 Union Hall, Ms. Pilar Barton was present, do you
remember what she said?

A At the most recent meeting that I was referring about?

Q Yes.

ADMINISTRATIVE LAW JUDGE POLLACK: Not what she said to
the attorneys, what she said to the employees.

THE WITNESS: She said to the employees was this lawsuit
can be used, like I expressed to you as a leverage, to
negotiate better working conditions, benefits and the whole
package again what the Union negotiates for.

Q BY MR. FISCHER: Did you understand what that meant when
she said that?
A Yes, 1 did.

MR. RABINOWITZ: Objection.

ADMINISTRATIVE LAW JUDGE POLLACK: Sustained.

Q BY MR. FISCHER: What else did Ms. Barton say?

ADMINISTRATIVE LAW JUDGE POLLACK: Again not what she said
to the attorneys, what she said to the employees?

THE WITNESS: That was i1t.

Q BY MR. FISCHER: About how long was this meeting?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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A How long in time?

Q Yes.

A They usually don t last more than an hour.

Q Do you think a contract would be in place for collective

bargaining right after the election?

MR. RABINOWITZ: Objection, calls for legal conclusion.

ADMINISTRATIVE LAW JUDGE POLLACK: Sustained.
Q BY MR. FISCHER: What did you think the Union needed
leverage for?
A Just like what was said, you know, what we all wanted,
each of us needed different needs, some of us were about the
pay some of us were about the benefits, some of us were about
the basic workers rights being respected. So, I think It was
all a package of that. The leverage was to level all of that.
Q So, the information that was communicated by Ms. Barton to
the drivers was that the lawsuit was a tactic for new labor
negotiations?

MR. RABINOWITZ: 1 object that it mischaracterizes the
testimony, it s also vague and ambiguous.

MR. FISCHER: He can answer yes or no, Your Honor.

MR. RABINOWITZ: Well, 1 have an objection pending.
You re not the Judge.

ADMINISTRATIVE LAW JUDGE POLLACK: I Il overrule the
objection. Go ahead.

Q BY MR. FISCHER: Ms. Barton, at this meeting, communicated

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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to the workers, that leverage that the Union was encouraging
the federal wage and hour lawsuit for leverage against
Stericycle?

MR. RABINOWITZ: Well, 1 object that it s vague and
ambiguous. 1 also object --

ADMINISTRATIVE LAW JUDGE POLLACK: All right. Was she
saying that the lawsuit could be used as leverage i1in collective
bargaining?

THE WITNESS: That s what | understood.

ADMINISTRATIVE LAW JUDGE POLLACK: Okay-

Q BY MR. FISCHER: And Exhibit 6 was passed out, right?

A This is a -- so this is not --

Q That s six.

A This is six, yeah.

Q And then there were three individuals that weren t
present?

A Right, but that conversation happened after this was
signed, so it wasn t that day. This is the one I was referring
to, and there was another meeting where the lawyers were there
as well.

Q Did Ms. Barton encourage you to pick up extra copies of
that agreement?

A No, like I said, I volunteered and | took mental note of
the drivers by talking to them, that I know they were going to

the same thing that 1 was going at one time, and I took a
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it, if you have any questions you know who you could call.

Did he ask you any questions about the agreement?

> QO

No, and he never returned it, that I know of.
ADMINISTRATIVE LAW JUDGE POLLACK: 1Is he related to you?
THE WITNESS: No, not at all. The same last name but it s
no relationship.

ADMINISTRATIVE LAW JUDGE POLLACK: Okay. Go ahead.

Q BY MR. FISCHER: Did Mr. Ochoa ask you to whom he would
give this agreement if he signed it?

A No, 1 don t remember him asking that.

Q Did you tell him to whom he should turn in this agreement?
A Basically he knew that it was In the next Union meeting.

Q How do you know that he knew that?

A Well, because stuff gets spread around pretty quick. 1
didn t instruct him any further instructions. He knew that he

could have gave i1t to me and 1 would have did it if he asked me
to. He didn t. That s how 1 know.
Q Are you --

MR. FISCHER: Could we go back to Employer s 6 please --
can we show the witness Employer s 6 again?
Q BY MR. FISCHER: Mr. Ochoa, can you turn to the second
page of Employer s 6, under paragraph six it says, Teamsters
Local 70 has agreed to payment of all fees, costs,
disbursements and litigation expenses. Did you understand

that to be true?
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A At the time that s what this contract said and we went
with what the contract said, so, 1 followed documents word by

word and that s what it says.

Q Did anybody explain that to you?
A We went over it in the meeting. |1 can t tell you --
MR. RABINOWITZ: |1 object to what was said in the meeting.

THE WITNESS: Okay.-
Q BY MR. FISCHER: Did you sign this document?
A Yes, 1 did.
Q Did you sign this document believing Local 70 was going to
pay for the fees, costs and expenses of your federal class
action wage and hour lawsuit?
A Due to this contract, they led me to believe that, yes, to

the wording on this contract.

Q Did anybody at Local 70 tell you that was going to happen?
A No, this is just from what we read on this contract with
them.

Q So, at this meeting in the Union Hall, at Local 70"s Union

Hall, nobody from Local 70 said anything about this agreement?
MR. RABINOWITZ: Objection, asked and answered, also he s
already stated that was a privileged meeting a6t which
attorneys were present.
MR. FISCHER: Your Honor, the communications between the
attorney and the client are privileged, not between the Union

and the workers, and this was at the Union Hall and 1 m asking

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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A Because 1 see it.
Q Have you spoken to anybody else other than Joel Ochoa

about the lawsuit?

A No.
Q Has anybody from the Union spoken to you about the
lawsuit?
A No.

Q When Joel Ochoa told you this was for the money, did he
say how much money?
A No, he don t say how much but, I hear another guy, driver,
say between ten and twelve thousand dollars.
Q Do you know if that was per person?

MR. RABINOWITZ: Objection, lack of foundation.

MR. FISCHER: 1 m asking his knowledge, Your Honor.

ADMINISTRATIVE LAW JUDGE POLLACK: 1 know, but we d have
to find out who and when and where this conversation took
place.

MR. FISCHER: 1 understand and it s all going to start
with the first question.

ADMINISTRATIVE LAW JUDGE POLLACK: Go ahead.

Q BY MR. FISCHER: Who specifically?

A I have to remember. 1 m not sure but 1 think it was
Santos.

Q What s his full name?

A I don t know his last name, 1 just know his first name.
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Q Is he a driver at Stericycle?

A Yes.

Q Who else do you remember talking about this?

A That s it.

Q So, you remember Santos telling you --

A It s in a conversation, yes.

Q Were you ever shown any other agreements, any other
papers?

A No.

Q Did you ever sign an agreement that looks like Exhibit 6,
that document?

A No.

Q Why not?

A Because I have to be sure, you know, what is going on with
that document.

Q How many pages were there in the document that Joel Ochoa

showed you?

A Two or three, maybe three.
Q IT you can look at the document that s in front of you,
marked as Employer s -- that is Employer s Exhibit 6, do you

remember if there were more pages, more or less pages?

A

Q
A
Q

No, just like that.
How many pages are there to Exhibit 67
Three.

How many pages do you remember the document that Joel
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Q When you were talking about the lawsuit, did you talk
about the lawsuit as i1t related to the Union?

MR. RABINOWITZ: Objection, vague and ambiguous.

ADMINISTRATIVE LAW JUDGE POLLACK: Overruled.
Q BY MR. FISCHER: You said, when you were talking to him,
in order for the Union to come in, we had to start the wage and
hour lawsuit, didn t you?

MR. RABINOWITZ: Objection, leading.

ADMINISTRATIVE LAW JUDGE POLLACK: I m permitting him to
ask leading questions here.

Go ahead.

THE WITNESS: Can you say again?
Q BY MR. FISCHER: You said to Sam Escobar, in order for the
Union to come iIn, we had to start this wage and hour lawsuit?
A Yeah.
Q You also, Mr. Escobar also brought you a copy of that
document, didn t he, that s in front of you?
A No.
Q Mr. Escobar showed you that the attorneys for the wage and

hour lawsuit were the same as the attorneys for the Union,

didn t he?

A I don t understand clearly.

Q I will —-

A I don t understand.

Q —-— 1 will restate the question, no problem.
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understand you re giving him latitude but, 1 think there s
another purpose there for him asking a leading question, which
is Improper.

ADMINISTRATIVE LAW JUDGE POLLACK: Overruled.

Q BY MR. FISCHER: You felt like you had to sign this
document because the other drivers had signed this document,
didn t you?

A Yes.

Q Mr. Hernandez, you went to tell Mr. Escobar that you were
nervous to vote against the Union because you felt you were
going to be retaliated against by the drivers, didn t you?

MR. RABINOWITZ: Objection, relevance.

ADMINISTRATIVE LAW JUDGE POLLACK: Sustained.

Q BY MR. FISCHER: You felt you were going to be retaliated
against by the Union, didn t you?

MR. RABINOWITZ: Objection.

ADMINISTRATIVE LAW JUDGE POLLACK: Sustained.

MR. FISCHER: Your Honor, 1 m curious about why testimony
about his feeling bullied and pushed around is not relevant to
the election objection?

ADMINISTRATIVE LAW JUDGE POLLACK: Because it s not the
objection I have iIn front of me.

MR. FISCHER: I 1l ask a separate way.

Q BY MR. FISCHER: Mr. Hernandez, when you spoke to

Mr. Escobar about the lawsuit, you told him that the Union was

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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Q Did you sign i1t?

A Yes.

Q Did she tell you why she wanted you to sign iIt?

A Yes, the manager before, somebody had put the paper in
Spanish.

Q Okay. So, you signed a version in Spanish, is that what

you re saying?

A Yeah, 1 signed the --

Q All right. And did she tell you why she wanted you to sign
a copy of this agreement?

A Yes, yes.

Q And what was the reason?

A Yeah, pretty much my company, 1 know that a lot of
pressure to the drivers, no break, no lunch, that was this
lawsuit.

Q Did she tell you that you had to sign this agreement if

the Union was going to come in and represent you?

A Yes.

Q Did you feel pressure from Ms. Barton to sign this
agreement?

A No, no.

Q Okay. But, she told you, you had to sign it or else the

Union wasn t going to come in to represent you?
A Yes, yeah, 1 understand.

Q And she told you that the Union was going to pay for this

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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MR. KATZ: Let s see if we can ask this question again.

ADMINISTRATIVE LAW JUDGE POLLACK: Okay.-
Q BY MR. KATZ: Ms. Barton, prior to December 22, 2008, did
you speak with any employees and tell them that you were going
to communicate to Stericycle that you were going to settle
their wage and hour lawsuit in exchange for a neutrality
agreement statewide?
A No.
Q Did you speak with any employees prior to December 22,
2008, and indicate to them that you had authority to settle
that lawsuit?

MR. RABINOWITZ: Objection, asked and answered.

ADMINISTRATIVE LAW JUDGE POLLACK: No, go ahead and answer

THE WITNESS: Can you ask the question again?

MR. KATZ: Sure.
Q BY MR. KATZ: Prior to December 22, 2008, or prior to the
meeting on December 22, 2008, did you tell the employees that
you had -- did you ask for their permission to settle their
wage and hour lawsuit?
A No.
Q Did you get anything in writing giving you permission to
settle their wage and hour lawsuit?
A No.

Q Did you get anything verbally giving you permission to

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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settle their wage and hour lawsuit?

MR. RABINOWITZ: Objection, asked and answered.

THE WITNESS: No. Sorry. No.

ADMINISTRATIVE LAW JUDGE POLLACK: Go ahead and answer.
Thank you.

Q BY MR. KATZ: Did you speak with each and every one of the
people that are represented iIn the wage and hour lawsuit and
tell them that you were going to make this offer to Stericycle?
A No.

Q And you agree, you did represent to Stericycle you had
authority to make this wage and hour lawsuit go away, correct?

MR. RABINOWITZ: Objection, that s not -- that s already
been ruled on. That s not relevant to this.

ADMINISTRATIVE LAW JUDGE POLLACK: Okay. 1 11 sustain
that objection.

MR. FISCHER: Your Honor, I m just going on common sense
here. Why can she be authorized to testify regarding speaking
to the employees, which is obviously the subject of the
objection, but not answer one more question about did she
communicate to the management? It just doesn t pass the --

ADMINISTRATIVE LAW JUDGE POLLACK: Because | don t want to
re-litigate that conversation.

Q BY MR. KATZ: Did, Ms. Barton --
ADMINISTRATIVE LAW JUDGE POLLACK: You ve got your offer

of proof in the record. If I m wrong, 1 Il be reversed and
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ADMINISTRATIVE LAW JUDGE POLLACK: He wants your reaction.
THE WITNESS: My reaction was I just wanted to find out if
it was absolutely true if she did or not, so | wanted a yes or
no answer, simple yes or simple no.
Q BY MR. FISCHER: Did you find out if it was true?
A I was told that it wasn t, and I was told it was, so that
the company said that they did and Ms. Barton says that they
didn t, so It was a yes and no. 1 didn t get the answer that 1

wanted to satisfy or convince me.

Q Did you authorize Ms. Barton to make such an offer in
writing?
A I don t believe none of us did, again I believe It s a

whole group that did it and 1 don t even think I should have
the responsibility, it s a whole group and 1 think 1t s the
whole group that should have their signature before an action
like that comes about.
Q Did you authorize Ms. Barton to make such an offer
verbally?
A We didn t, no.
Q At any point in time did you give Ms. Barton or anybody at
Local 70, permission to negotiate a settlement iIn the wage and
hour lawsuit?

MR. RABINOWITZ: 1 object that it s asked and answered,
it s also irrelevant to Objection 3.

ADMINISTRATIVE LAW JUDGE POLLACK: I 11 let him, answer.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



N

o 0 »~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Go ahead.
THE WITNESS: Can you ask that question one more time.
MR. FISCHER: Certainly.
Q BY MR. FISCHER: Did you give permission to anybody at
Local 70 to negotiate a settlement with Stericycle in exchange
for statewide neutrality agreement?
A That s not -- we didn t, no.
Q Did you give anybody at Joint Council 7 for the Teamsters
permission to settle your federal class action wage and hour
lawsuit?
A We didn t.
Q Did you give anything in writing?
A We didn t.
MR. RABINOWITZ: 1 object that it s asked and answered.
In writing is encompassed by did you authorize. You re just
wasting our time.
ADMINISTRATIVE LAW JUDGE POLLACK: All right. The
question has been asked and now you ve got your answer.
MR. FISCHER: Thank you.
Q Did you authorize Jason Rabinowitz, or Zachary Leeds, to
settle the federal class action wage and hour lawsuit iIn
exchange for a statewide neutrality agreement with Stericycle?
MR. RABINOWITZ: 1 object.
ADMINISTRATIVE LAW JUDGE POLLACK: Sustained.

MR. FISCHER: We re up to Employer s 9. Your Honor we d

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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1 Q Have you, since this lawsuit was filed, have you paid any
2 costs or fees or expenses?

3 A No.

4 Q Have you had to pay any money for the federal wage and

5 hour lawsuit?

6 A No.

7 Q Has anybody communicated to you about how much you could

8 recover in a class action federal wage and hour lawsuit?

9 A Not at all.

10 Q Nobody has ever mentioned a number to you?

11 A I never even asked the question, I m not an eager person
12 about money or to find out but, I never asked the question and

13 nobody voluntarily gave me that information.

14 Q Did -- between the time that you signed the first

15 agreement and the second agreement, did Ms. Barton communicate
16 to you that the Union was going to pay for the fees and

17 expenses?

18 A No.

19 Q In between the time that you signed the first agreement
20 and the second agreement, did Ms. Barton communicate to you

21 anything about the federal wage and hour lawsuit?

22 A Communicate regarding that they were going to pay or just
23 communicated anything?

24 Q Anything?

25 A No. But we would ask questions, how s that going, and you

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



N

o 0 »~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

163
A Si, yes.
Q You understand that the -- what is your understanding
about who is paying for the lawyers?
A The lawyers.
Q The lawyers are?
A The lawyers, yeah.
Q Okay. And so do you have an understanding how the lawyers
expect to get paid for the lawsuit?
A What?
Q Should 1 explain? Do you know how the lawyers expect to
get paid for their work in the lawsuit, do you know that, do
you know the answer?
A (No response.)
Q Let me say another thing. Did you have an understanding
about whether the Union was paying for the lawyers or not?
A No.
Q Do you have -- were you told that you were -- that the
lawyers are working on a contingency basis, were you told that
the lawyers would be paid by the company if the case is
successftul?
A (Witness speaks Spanish). 1 don t understand.
Q Okay. Did you understand that the lawyers were working
for free until you win the case?
A Yes.

Q Okay.
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it, that Local 70 was paying all fees and costs?

A Well, 1 didn t understand it, that Local 70 was paying for
it.

Q Well, that s what it said and that s what you read,
correct?

A Well, yeah.

Q All right. So, when you read i1t, you understood what the
word said, correct?

A Yes.

Q All right. And you in fact signhed this agreement?

A Yes, 1 did.

Q When did you sign it?

A I can t recall the day.

Q Do you know what the month was when you signed it?

A I cannot give you the exact month, I don t remember. |

signed so many papers too, SoO.

Q

Did you ever give authority to anyone at Local 70 to

negotiate away your lawsuit In exchange for a neutrality

agreement?

Q

MR. RABINOWITZ: Objection, relevance.
ADMINISTRATIVE LAW JUDGE POLLACK: Overruled.
THE WITNESS: No, sir.

BY MR. KATZ: And when 1 ask authority, 1 mean both orally

and in writing, you understood that, correct?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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this is still under oath?

THE WITNESS: Yes, 1 do.
Whereupon,

JOEL OCHOA

was recalled as a witness herein and, after having been
previously duly sworn, was examined and testified as follows:

ADMINISTRATIVE LAW JUDGE POLLACK: Okay-

MR. FISCHER: Can we please show the witness Union Exhibit
1k?

REDIRECT EXAMINATION

Q BY MR. FISCHER: Mr. Ochoa, you have previously testified
that this was a letter from your attorney to you, correct?
A Correct.
Q Before this, before you testified earlier today, just a
couple hours ago, had you given Mr. Rabinowitz permission to
bring this letter into court?

MR. RABINOWITZ: 1 object to the relevance of that
question.

ADMINISTRATIVE LAW JUDGE POLLACK: 1 don t see the
relevance either but go ahead, you can answer.

THE WITNESS: No.
Q BY MR. FISCHER: Had you spoken with anybody about
allowing this letter to come into a public forum?

MR. RABINOWITZ: Objection, same objection, now it s asked

and answered, it s irrelevant.
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ADMINISTRATIVE LAW JUDGE POLLACK: 1 1l sustain the
objection.
Q BY MR. FISCHER: Did you give written permission to
anybody, to allow this letter to come into a public forum?

MR. RABINOWITZ: Again, the same objection, it s the third
time.

ADMINISTRATIVE LAW JUDGE POLLACK: Okay. Well, let s get
the answer and move on.

THE WITNESS: No.
Q BY MR. FISCHER: Mr. Ochoa, you just had a chance to hear

the testimony of Jose Ochoa?

A Yes.

Q Did hearing his testimony refresh your recollection of the
conversation?

A In a sense. In a sense, yes.

Q Did you mention money iIn connection with the agreement

when presenting it to him?

A Absolutely not. What 1 mentioned was our rights for the
meal time and breaks, no time, it was never about money and
never to any driver have | ever mentioned money. 1 stand on my
character which I m not eager about money, and 1l stand strong
and firmly in what 1 believe and what I am, and 1 never
mentioned money whatsoever. | did explain to him about the
meal times and breaks.

Q Did you mention to him -- did listening to his testimony

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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go any further.
MR. RABINOWITZ: Okay. Then just one -- 1 appreciate that
and on that basis 1 1l move on.
Q BY MR. RABINOWITZ: Vince, did anyone ever tell you that

you had to get in this lawsuit or else you couldn t be in the

Union?
A No.
Q Okay .

MR. RABINOWITZ: Nothing further. Thank you, Vince.
CROSS EXAMINATION
Q BY MR. KATZ: Mr. Burns, we ve met before, my name is

Bruno Katz.

A Yeah, 1 remember.

Q Yeah. From the last hearing that we had here?

A Yeah.

Q Okay. This exhibit that Mr. Rabinowitz just showed you, I

believe it would be a would be the first page?

A Correct.
Q Did you give consent for him to use this in this case
here?

MR. RABINOWITZ: Objection, relevance.
ADMINISTRATIVE LAW JUDGE POLLACK: You can answer that.
THE WITNESS: No.

Q BY MR. KATZ: When 1 say consent, you understood both oral

or written consent, correct?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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203

Q All right. Mr. Burns, do you recall whether you ever saw

an attorney/client representation agreement in the Fall of
2008?

A You know what, I can t even recall.

Q All right. Can I show you Exhibit 6 please. Do you

recognize that document?

Did you read this document?

Yeah, 1 read it.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345

A Yeah, 1 recognize it.

Q Okay. What is that document?

A This is the client/attorney representation agreement.
Q When did you first see that document?

A September, October, something like that.

Q Okay. And how did it come about that you saw i1t?

A From the attorneys.

Q Okay. Did Pilar Barton talk to you about this document?
A No.

Q Do you know who Pilar Barton is?

A Oh but of course.

Q Okay. Who is she?

A That would be her sitting right there.

Q All right. Is she the Union organizer for Stericycle?
A Yes.

Q

A

Q

Okay. 1Is this Exhibit 6, is that the full document that
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THE WITNESS: No, sir.
Q BY MR. RABINOWITZ: Oh yeah, before this lawsuit came into
existence, did you support the Union?
A Yes, sir.
Q Okay .

MR. RABINOWITZ: Nothing further.

CROSS EXAMINATION

Q BY MR. KATZ: Willie, the document -- Mr. Rivera -- yeah,
the Union 1(l1) that Mr. Rabinowitz just showed you, did you
give authorization, either orally or in writing, to waive your
attorney/client privilege to let him present this here today?

MR. RABINOWITZ: Objection, relevance, calls for a legal
conclusion.

ADMINISTRATIVE LAW JUDGE POLLACK: Do you want to just
rephrase it?

MR. KATZ: Yeah.
Q BY MR. KATZ: Did you give Mr. Rabinowitz permission, your

permission, to show this letter?

A No, sir.
Q And that s either orally or in writing, correct?
A Right.

Q All right. Now, Mr. Rivera, how did -- did you sign an
attorney/client representation agreement?
A Yes, sir.

Q How did you come about to get that agreement?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



From: Peter G. Fischer

Sent: Thursday, March 26, 2009 4:49 PM
To: 'Tsiliacos, Nicholas L.

Cc: Bruno W. Katz

Subject: Tom Stalberger Testimony

Nick,

Per our discussion on the phone a few minutes ago, the following are page numbers of the transcript
testimony from the RC hearing for Tom Stalberger on how the wage increases and annual performance
reviews were calculated before the campaign:

pgs. 148, 527-528, 535-542
You'll find a majority of the material is from Mr. Stalberger's testimony on December 1, 2008.
Please let me know if | can be of any further assistance.

Peter

KAAAKAAAAAAKAAAAAXAAAAAAAAAAAAXAAXAAAAXAAXAAAXAAAAAAAAAXAAAAAXAAANK

PRIVILEGED COMMUNICATION

This e-mail and any attachments transmitted are legally
privileged and confidential, and are intended only for
the individual or entity to whom it is directed. |If you
are not the intended recipient, this email was sent to
you strictly inadvertently. You are not to read, copy or
distribute this email, and instead should delete this
email and all copies and backups thereof. Thank you.

*x * * * * * * * * * *
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JASON RABINOWITZ, SBN 183822
ZACHARY N. LEEDS, SBN 257395

BEESON, TAYER & BODINE, APC
1404 Franklin Street, Fifth Floor ,
Oakland, CA 94612 Fi L ED (GL./

Facsimile: (510) 625-8275
Email: jrabinowitz@beesontayer.com R
C
zleeds@beesontayer.com» NorLEE KHﬁlgDD }gv_T WiEine
OAkLang “ALIFORN, \

UNITED STATES FEDERAL DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ADR

JOEL OCHOA, SELVIN ZECENA, VICTOR Case No.

VINCENT D.BURNS, JOEL LOMELI,
MIGUEL A. GARCIA, GUSTAVO
RODRIGUEZ, WILIAM R. RIVERA, JAVIER
ELIAS, JUAN VASQUEZ, JUAN ESPANA,
BENJAMIN HERNANDEZ, JULIO
SIGUENZA, MARCO CHICAS, AGUSTIN
LOPEZ, and all others similarly situated,

Plaintiffs,

CLASS AND COLLECTIVE ACTION

STERICYCLE, INC.,,

Defendants

Plaintiffs JOEL OCHOA, SELVIN ZECENA, VICTOR M. HERNANDEZ, SANTOS
GONZALEZ, VINCENT D.BURNS, JOEL LOMELI, MIGUEL A. GARCIA, GUSTAVO
RODRIGUEZ, WILIAM R. RIVERA, JAVIER ELIAS, JUAN VASQUEZ, JUAN ESPANA,
BENJAMIN HERNANDEZ, JULIO SIGUENZA, MARCO CHICAS, AGUSTIN LOPEZ on their

TP

own behalf and on behalf of all other similarly situated and interested persons in the State of
California (collectively “Plaintiffs”), hereby complain and allege as follows:

INTRODUCTION
By this Complaint, Plaintiffs, on their own behalf and on behalf of all similarly

1.
situated employees of Defendant Stericycle, Inc. in the State of California, seek to remedy

Telephone:  (510) 625-9700

€

m—

Attorneys for Plaintiffs @

M. HERNANDEZ, SANTOS GONZALEZ, C O 8 _ C 5 2 i } 5
- - 4+
‘ (

71

1

96508.doc

COMPLAINT
Case No.




HOWON

O 0 9 N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:08-cv-05219-EMC  Document1  Filed 11/19/2008 Page 2 of 13

Defendant’s failure to pay wages and provide meal and rest periods as required by law. This
Complaint is brought pursuant to the laws of the United States and the State of California seeking

unpaid wages, penalties, liquidated damages, restitution, attorney’s fees and costs of suit.

JURISDICTION

2. This Court has jurisdiction over the subject matter of this action pursuant to 29 U.S.C.
§216, 28 U.S.C. §§1331 and 1337 as the controversy arises under the Fair Labor Standards Act of
1938 (“FLSA”), 29 U.S.C. section 201 ef seq. In addition, this Court has the authority to determine

Plaintiffs’ state claims pursuant to its supplemental jurisdiction under 28 U.S.C. section 1367.

VENUE
3. Venue is proper in the Northern District of California pursuant to 28 U.S. §1391(b)
because Defendant conducts business in this district and a substantial part of the acts, events, or

omissions giving rise to the action occurred in this district.

INTRADISTRICT ASSIGNMENT
4. Intra-district venue is appropriate in the Oakland Division as Defendant operates a
warehouse in San Leandro, California, where a substantial part of the acts, events, or omissions

alleged herein occurred.

PARTIES

5. Plaintiffs and the class they seek to represent are Route Drivers for Defendant
employed in the State of California. Plaintiffs are residents of the state of California.

6. Defendant Stericycle, Inc., upon information, is, and at all times material herein was, a
Delaware corporation engaged in the business of medical waste disposal nationwide and in the State
of California. On information and belief Defendant’s principal place of business is in the state of
Illinois. Defendant is an employer within the meaning of the California Labor Code and the Fair

Labor Standards Act.

CLASS ACTION ALLEGATIONS UNDER RULE 23
7. Plaintiffs bring Causes of Action One through Six as a class action pursuant to Federal

Rule of Civil Procedure 23.

2

COMPLAINT 96508.doc
Case No.




O 0 NN N A W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:08-cv-05219-EMC  Document 1  Filed 11/19/2008 Page 3 of 13

8. The class consists of all persons currently and formerly employed by Defendant as
Route Drivers and substantially equivalent positions who were denied required overtime pay and/or
were not provided meal periods and/or rest periods and/or denied wages during the relevant statutory
period.

9. This action may properly proceed as a class action under Rule 23 because the
questions of law and fact common to the class members predominate over any questions affecting
individual members and, on balance, a class action is superior to other methods available for
adjudicating the controversy. More specifically:

a. Numerosity: The plaintiff class is so numerous that the individual joinder of
all members is impractical under the circumstances of this case. While Plaintiffs do not know the
exact number of class members at this time, they are informed and believe, and thereon allege, that
more than one hundred persons have worked for Defendant as Route Drivers and substantially
equivalent positions during the relevant statutory periods. Such persons were not paid overtime
compensation as required by law and were not providéd required rest and meal periods.

b. Common questions predominate: The right which is the subject of this action
is common to all of the current and former Route Drivers and substantially equivalent positions
employed by Defendant during the relevant statutory periods. In addition, there are questions of law
and fact presented herein which are common to the entire class of persons represented by Plaintiffs,
and Plaintiffs claims, as hereinafter set forth, are typical of the claims of all class members.

c. Typicality: The claims of the named Plaintiffs are typical of the claims of the
class members. Named Plaintiffs and the unnamed members of the class sustained damages arising
out of Defendant’s common practice of failing to pay overtime compensation and provide rest and
meal periods as required by law. Named Plaintiffs, like other class members, routinely worked in
excess of forty (40) hours in a workweek during the relevant statutory period, and were not
compensated at the rate of time and one-half or, where appropriate, double their regular rate of pay
for those hours. Furthermore, named Plaintiffs, like other class members, were not regularly
provided rest and meal periods as allowed by law. Finally, named Plaintiffs performed the same

duties and had the same responsibilities as the other class members.

3
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d. Adequacy: Named Plaintiffs are qualified to, and will, fairly and adequately
protect the interests of each class member. Named Plaintiffs have no interest that is adverse to the
interests of the other class members. Named Plaintiffs have retained competent counsel to represent
them and other class members.

e. Superiority: Class action adjudication is superior to other available methods
because class action will achieve economies of time, effort, and expense compared to separate
lawsuits, and avoid inconsistent outcomes, because the same issues can be adjudicated in the same
manner for the entire class. Named Plaintiffs are not aware of any pending litigation commenced by

any class member involving the same issues in this Complaint.

COLLECTIVE ACTION ALLEGATIONS UNDER THE FLSA

10.  Plaintiffs also bring this action as a collective action pursuant 29 U.S.C. section 216(b)

on behalf of themselves and all other similarly situated current and former Route Drivers of
Defendant in the State of California to recover from Defendant unpaid overtime compensation,

liquidated damages and/or any other recovery authorized under the FLSA and other applicable law.

FIRST CLASS CAUSE OF ACTION
UNPAID PREMIUM PAY FOR FAILURE TO PROVIDE REST PERIODS
(Violation of California Labor Code § 226.7)

11.  Plaintiffs re-allege and incorporate by reference the allegations set forth above as
though fully set forth herein.

12.  The California Industrial Welfare Commission (“IWC”) is authorized by §§517 and
1173 of the Labor Code to promulgate orders regulating wages, hours, and conditions of employment
for employees throughout California.

13.  Pursuant to this authority, the IWC promulgated Order No. 9-2001, regulating wages,
hours and working conditions in the transportation industry during periods of time relevant to this
action. Plaintiffs and those they seek to represent are employed in the transportation industry defined
by § 2(P) of IWC Order No. 9-2001.

14. At all times material hereto, Labor Code § 226.7 has prohibited employers from
suffering or permitting any employee to work without providing rest periods mandated by the IWC
Orders. Section 226.7 also requires an employer who suffers or permits an employee to work without

providing a rest period as specified in the applicable IWC Wage Order to pay the employee one (1)
4
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additional hour of pay at the employee’s regular rate of pay for each work day that the rest period is
not provided.

15.  The IWC promulgated Wage Order No. 14-2001 regulating wages, hours and
conditions of employment in transportation occupations during the periods of time relevant to this
action. Section 12 of Wage Order No. 9-2001 requires employers to authorize and permit employees
with at least a ten (10) minute rest period for every four (4) hours of work or major fraction thereof.

16.  Notwithstanding, Defendant has systematically failed ahd refused to allow Plaintiffs to
enjoy rest periods required by IWC Wage Order No. 9-2001 and Labor Code § 226.7.

17.  As adirect result of Defendant’s conduct as alleged herein, Plaintiffs have suffered
monetary damages and are entitled to recover one hour pay at straight time rate for each day
Defendant failed to provide the rest periods required by law.

18.  Plaintiffs have retained the services of attorneys herein to maintain and prosecute this
action, and Plaintiffs are entitled to recovery of attorneys’ fees incurred on Plaintiffs’ behalf in the

prosecution of this action.

SECOND CLASS CAUSE OF ACTION
UNPAID PREMIUM PAY FOR FAILURE TO PROVIDE MEAL PERIODS
(Violation of California Labor Code § 226.7)

19.  Plaintiffs re-allege and incorporate by reference the allegations set forth above, as
though fully set forth herein.

20.  Atall times material hereto, Labor Code § 226.7 has prohibited employers from
failing to provide employees with meal periods as mandated by the IWC Orders. Section 226.7 also
requires an employer who fails to provide a meal period as specified in the applicable IWC Wage
Order to pay the employee one (1) additional hour of pay at the employee’s regular rate of pay for
each work day that the meal period is not provided.

21.  Section 11 of Wage Order No. 9-2001 specifically prohibits employers from
employing employees “for a work period of more than five (5) hours without a meal period of not
less than 30 minutes [or] for a work period of more than ten (10) hours per day without providing the
employee with a second meal period of not less than 30 minutes . ...”

22.  Notwithstanding this requirement, Defendant has systematically failed to require

Plaintiffs to enjoy their full meal periods, take their meal periods during the time required, and take
5
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additional meal periods after ten hours of work, as required by IWC Wage Order No. 9-2001 and
Labor Code § 226.7.

23.  As adirect result of Defendant’s conduct as alleged herein, Plaintiffs have suffered
monetary damages and are entitled to recover one hour pay at straight time rate for each day
Defendant failed to provide the meal periods as required by law.

24.  Plaintiffs have retained the services of attorneys herein to maintain and prosecute this
action, and Plaintiffs are entitled to a recovery of attorneys’ fees incurred on Plaintiffs’ behalf in the

prosecution of this action.

THIRD CAUSE OF ACTION
FAILURE TO PAY EARNED WAGES
(Breach of Contract)

25.  Plaintiffs re-allege and incorporate by reference the allegations set forth in the
preceding paragraphs, as though fully set forth herein.

26.  Defendants systematically failed to pay Plaintiffs their earned wages in breach of
contract and violation of law.

27.  Among other things, Defendants’ docked Plaintiffs 1/2 hour of pay each day for meal
periods that were not, in fact, taken by Plaintiffs, thereby failing to pay Plaintiffs for time worked at
the agreed-upon rate.

28.  Defendants were aware that Plaintiffs were not taking the meal period.

29.  Each Plaintiff is entitled to recover all unpaid wages.

30.  Plaintiffs have retained the services of attorneys herein to maintain and prosecute this
action, and Plaintiffs are entitled to recovery of attorneys’ fees incurred on Plaintiffs’ behalf in the

prosecution of this action.

FOURTH CAUSE OF ACTION
FAILURE TO PAY EARNED WAGES
(Violation of Labor Code §216)

31.  Plaintiffs re-allege and incorporate by reference the allegations set forth in the
preceding paragraphs, as though fully set forth herein.

32.  Atall times material hereto, Labor Code § 216 prohibited any employer, or any agent,
manager, superintendent or officer thereof to falsely deny any amount due and owing to an employee

with the intent to secure for himself, his employer or other person such indebtedness or to defraud the
6
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person to whom such indebtedness is due.

33.  Defendants systematically failed to pay Plaintiffs their earned wages in violation of
law. |

34.  Among other things, Defendants’ docked Plaintiffs 1/2 hour pay each day for meal
periods that were not, in fact, taken by Plaintiffs.

35.  Defendants were aware that Plaintiffs were not taking the meal period and refused to
pay such amounts despite demands by employees with the intent to secure for himself, his employer
or other person such indebtedness or to defraud the person to whom such indebtedness is due.

36.  Each Plaintiff is entitled to recover all unpaid wages.

37.  Defendant, and all agents responsible for such actions, are criminally liable for such
actions.

38.  Plaintiffs have retained the services of attorneys herein to maintain and prosecute this
action, and Plaintiffs are entitled to recovery of attorneys’ fees incurred on Plaintiffs’ behalf in the

prosecution of this action.

FIFTH CAUSE OF ACTION
FAILURE TO PAY EARNED WAGES
(Violation Of California Labor Code § 204)

39.  Plaintiffs re-allege and incorporate by reference the allegations set forth in the

preceding paragraphs, as though fully set forth herein.

40. At all times material hereto, Labor Code § 204 has required employers to pay
employees all earned and unpaid wages no less than two times per month. At all times material to
this action, Plaintiffs were employed by Defendants and entitled to receive full payment of all earned
wages as set forth in Labor Code § 204.

41.  Defendants have systematically failed and refused to provide Plaintiffs with their
earned wages. Specifically, among other things, Defendants’ docked Plaintiffs 1/2 pay hour each day
for meal periods that were not, in fact, taken by Plaintiffs.

42.  Asadirect result of Defendants’ conduct as alleged herein, Plaintiffs have suffered
monetary damages in an amount equal to the sum of their earned and unpaid regular and overtime
wages, plus interest thereon.

43.  Plaintiffs have retained the services of attorneys herein to maintain and prosecute this

7
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action, and Plaintiffs are entitled to recovery of attorneys’ fees incurred on Plaintiffs’ behalf in the

prosecution of this action.

SIXTH CLASS CAUSE OF ACTION
FAILURE TO PAY MINIMUM WAGE
(Violation of California Labor Code § 1194)

44.  Plaintiffs re-allege and incorporate by reference the allegations set forth above, as
though fully set forth herein.

45.  Section 1194 of the Labor Code and Section 4 of IWC Order 9-2001, an employer is
required to pay employees a set minimum wage.

46. At all times relevant to this action, Defendant regularly paid Plaintiffs zero dollars for
1/2 hour of work each day, which Defendant recorded as a meal period, but which, in fact, was not
taken as a meal period by Plaintiffs.

47.  Asadirect result of Defendants’ conduct alleged herein, Plaintiffs suffered, and are
entitled to recover, pursuant to Labor Code §1194, monetary damages in an amount equal to the sum
of their unpaid wages, plus interest thereon.

48.  Plaintiffs have retained the services of attorneys to maintain and prosecute this action,
and thus Plaintiffs are entitled to recover reasonable attorney’s fees incurred in the prosecution of this

action pursuant to Labor Code §1194.

SEVENTH CAUSE OF ACTION
PENALTY FOR FAILURE TO PROVIDE ACCURATE ITEMIZED WAGE STATEMENTS
(Violation of California Labor Code § 226)

49.  Plaintiffs re-allege and incorporate by reference the allegations set forth in the
preceding paragraphs, as though fully set forth herein.

50. At all times material hereto, Labor Code Section 226 has required employers to
furnish each employee, at the time wages are paid, an accurate itemized statement in writing
showing, inter alia, gross wages, total hours worked, all deductions, net wages earned, and dates for
which the employee is being paid.

51.  Defendants systematically failed to accurately itemize the total hours worked by
Plaintiffs on checks or vouchers issued for work performed. Among other things, Defendants’
inaccurately recorded meal and rest periods as having been taken by Plaintiffs, when, in fact,

Plaintiffs did not take meal and rest periods.
8
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52.  Defendant was aware that Plaintiffs were not taking the meal breaks.

53.  As aproximate result of Defendants’ conduct as alleged herein, each Plaintiff is
entitled to recover the greater of all actual damages or fifty dollars ($50) for the initial pay period in
which a violation occurs and one hundred dollars ($100) per employee for each violation in a
subsequent pay period, not exceeding four thousand dollars ($4000) per employee.

54.  Pursuant to Section 226(g), Plaintiffs are also entitled to injunctive relief “to ensure
compliance with this section . . ..”

55.  Plaintiffs have retained the services of attorneys herein to maintain and prosecute this

action, and Plaintiffs are entitled to recovery of attorneys’ fees incurred on Plaintiffs’ behalf in the

prosecution of this action.

EIGHTH CLASS CAUSE OF ACTION
PENALTY FOR UNPAID WAGES TO SEVERED EMPLOYEES
(Violation of California Labor Code § 201, 202 and 203)

56.  Plaintiffs re-allege and incorporate by reference the allegations set above, as though
fully set forth herein.

57.  Atall times material hereto, Labor Code §§ 201 and 202 has required employers to
pay employees all earned and unpaid wages at the time of their severance from employment, whether
that severance is due to discharge or resignation.

58.  Defendant failed to pay wages due Plaintiffs who were severed from employment,
specifically wages for failure to permit Plaintiffs to take rest and meal breaks, overtime wages, and
other unpaid wages, as set out above.

59.  Asadirect result of Defendant’s conduct as alleged herein, Plaintiffs have suffered
monetary damages in an amount equal to the sum of their earned and unpaid wages, plus interest
thereon.

60.  Plaintiffs are further entitled to an award of an additional sum as a penalty, pursuant to
the provisions of Labor Code § 203. Plaintiffs are entitled to recover from Defendant in addition to
their earned and unpaid wages, a penalty under Labor Code § 203 equal to thirty (30) days’ wages,
plus interest thereon.

61.  Plaintiffs have retained the services of attorneys herein to maintain and prosecute this

action, and Plaintiffs are entitled to recovery of attorneys’ fees incurred on Plaintiffs’ behalf in the
9
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prosecution of this action.

NINTH CLASS CAUSE OF ACTION
UNFAIR COMPETITION AND UNFAIR BUSINESS PRACTICES
(Violation of California Business and Professions Code § 17200, ef seq.)

62.  Plaintiffs re-allege and incorporate by reference the allegations set forth above, as
though fully set forth herein.

63.  This claim is brought by Plaintiffs on behalf of themselves and the general public,
pursuant to Business & Professions Code § 17200 et seq. Plaintiffs are “persons” within the meaning
of Business & Professions Code § 17204, and therefore, have standing to bring this claim for
equitable relief.

64.  Business & Professions Code § 17200 et seq. provides that unfair competition shall
mean and include any “unlawful business act or practice.” The conduct of Defendant, as alleged
herein, has and continues to be an unlawful business practice or act deleterious to Plaintiffs and all
individuals similarly situated, as well as to the general public. Specifically, since the commencement
of their employment, Plaintiffs were denied the requisite rest and meal periods as mandated by the
applicable IWC Wage Order and the Labor Code.

65.  Through this conduct, Defendant has engaged in unlawful and unfair business
practices in violation of Business & Professions Code § 17200 et seq., depriving Plaintiffs and all
individuals similarly situated of rights, benefits and privileges guaranteed under the law.

66. As a direct result of Defendant’s conduct as alleged herein, Plaintiffs have been
unjustly deprived of their rest and meal periods, wages for missed meal and break periods, and
termination pay, as required by law. As a direct result of Defendant’s conduct as alleged herein,
Defendant has been unjustly enriched in an amount equal to Plaintiffs’ unpaid wages and work
performed in lieu of rest and meal periods.

67.  Business & Professions Code § 17203 provides that the Court may restore to an
aggrieved i)arty any money or property acquired by means of unlawful and/or unfair business
practices. Plaintiffs are entitled to restitution pursuant to this as alleged herein, according to proof.

| 68.  Plaintiffs’ success in this action will enforce important rights affecting the public
interest and, in that regard, Plaintiffs sue on behalf of the public as well as themselves and all other

individuals similarly situated. Plaintiffs seek and are entitled to unpaid wages, penalties, an
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injunction and any other appropriate equitable relief due to Defendant’s failure to pay required wages
or provide lawful rest and meal periods.

69.  Pursuant to Business & Professions Code §17203, injunctive relief is necessary to
prevent Defendant from continuing to engage in the unfair business practices as alleged herein.

70.  Plaintiffs have retained the services of attorneys herein to maintain and prosecute this
action, and Plaintiffs are entitled to recovery of attorneys’ fees incurred on Plaintiffs’ behalf in the

prosecution of this action.

TENTH CLASS CAUSE OF ACTION
INJUNCTIVE RELIEF

71.  Plaintiffs re-allege and incorporate by reference the allegations set above, as though
fully set forth herein.

72.  The violations alleged above are continuing and ongoing.

73.  Injunctive relief is necessary to ensure such violations cease and that Defendant
continues to adhere to the law after this action’s resolution.

74.  Plaintiffs therefore seek an injunction requiring Defendant to adhere to the allow and

cease the violations, described above.

COLLECTIVE CAUSE OF ACTION
FAILURE TO PAY OVERTIME COMPENSATION
(Violation of FLSA, 29 U.S.C. § 207)

75.  Plaintiffs reassert and re-allege the preceding paragraphs, inclusive as though fully set

forth herein and incorporate said paragraphs by reference.

76. At all times material hereto, the FLSA has required employers who work employees
more than forty (40) hours in a week to pay those employees at a rate of one and one-half their
regular rate for such hours. Defendant, an “employer” under the FLSA, required or permitted
Plaintiffs, each of whom are “employees” under the FLSA, to work in excess of forty (40) hours per
week. Notwithstanding, Defendant failed and refused to pay Plaintiffs for their overtime hours
worked at the rate of one and one-half times their regular rate.

77.  Indoing all the things described and alleged, Defendant deprived Plaintiffs of their
rights, privileges and immunities secured to them by federal law which clearly sets forth that

Plaintiffs are entitled to be paid for overtime hours worked in a work week by the regular pay day for
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the period in which such work week ended. Defendant knew or should have known that its reckless
and/or willful and intentional failure and refusal to pay for the overtime worked by Plaintiffs in a
timely manner violates these rights, privileges and immunities.

78.  As adirect and proximate result of Defendant’s actions and inactions, Plaintiffs have
been damaged, and are entitled to damages in an amount according to proof, including but not limited
to, a sum equivalent to their unpaid overtime compensation, attorney’s fees and costs, interest and

liquidated damages.

WHEREFORE, Plaintiffs pray for judgment as follows:

1. That this action be certified as a class action;

2. That Plaintiffs be appointed as the representative of the class;

3. That Counsel for Plaintiffs be appointed as class counsel;

4, Pursuant to Labor Code § 226.7, for a sum according to proof equal to one hour of pay

at straight time rate for each day Defendant failed to allow Plaintiffs to take rest periods;

S. Pursuant to Labor Code § 226.7, for an additional sum according to proof equal to one
hour of pay at straight time rate for each day Defendant failed to allow Plaintiffs to take a meal
period;

6. Pursuant to employment contract between Plaintiffs and Defendant, for an additional
sum equal to the sum of earned, unpaid wages to each Plaintiff, according to proof;

7. Pursuant to Labor Code § 216, for an additional sum equal to the sum of earned,
unpaid wages to each Plaintiff, according to proof;

8. Pursuant to Labor Code § 204 for an additional sum equal to the sum of earned,
unpaid wages to each Plaintiff, according to proof;

9. Pursuant to Labor Code § 1194, for an additional sum equal to the unpaid earned
minimum required wage to each Plaintiff, according to proof;

10.  Pursuant to Labor Code § 226 for an additional sum according to proof, equal to fifty
dollars ($50.00) for Defendants’ initial failure to provide an accurate itemized wage statement and
one-hundred dollars ($100.00) for each subsequent violation;

11.  Pursuant to Labor Code § 203, for an additional sum according to proof equal to thirty

(30) days’ wages, as a penalty for unpaid wages to severed employees;
12
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12.  Pursuant to Business and Professions Code § 17200, et seq., for restitution equal to the
sum of unpaid wages to each Plaintiff, according to proof;

13.  Pursuant to Labor Code § 218.6, for interest on all unpaid wages from the date such
sums were due to the date of judgment herein;

14.  For appropriate injunctive relief; and

15. - All losses and damages as may be allowed in accordance with the Federal Rules of
Civil Procedure, Rule 54, and 29 U.S.C. section 216(b) according to proof at trial;

16.  Attorney’s fees and costs pursuant to 29 U.S.C. section 216(b), the Labor Code, and
other provisions of law; and

17.  For such other relief as the Court may award.

Dated: November 18, 2008 BEESON, TAYER & BODINE, APC

o JOLL

SON INOWITZ

ACHARY/N. LEEDS
Attorneys for JQEL OCHOA, SELVIN
ZECENA, VICTOR M. HERNANDEZ,
SANTOS GONZALEZ, VINCENT D.BURNS,
JOEL LOMELI, MIGUEL A. GARCIA,
GUSTAVO RODRIGUEZ, WILIAMR.
RIVERA, JAVIER ELIAS, JUAN VASQUEZ,
JUAN ESPANA, BENJAMIN HERNANDEZ,
JULIO SIGUENZA, MARCO CHICAS,
AGUSTIN LOPEZ and all others similarly
situated
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EXHIBIT 8

COUNTY OF ALAMEDA
CASE 32-CA-24351
32-CA-24230

STATE OF CALIFORNIA
AFFIDAVIT
I, Victor L. Hales, being duly sworn upon my oath, hereby state as follows:

T have been given assurances that this affidavit will be considered confidential by the United
States Government and will not be disclosed unless it becomes necessary for the government

to produce the affidavit in connection with a formal proceeding.
I have been working for Stericycle as a route driver for almost six years.

[ have never heard Eloy Jimenez make any type of threatening statement. | have never
heard workers talk about managers making threatening statements. I have never heard anyone say
that people would be fired for their involvement with the Union. We were actually told us the
exact opposite. They actually had a meeting before the election wherc they announced that therc
would not be any retaliation for being involved with the Union. That's what I heard and that's

what cveryonc heard.

I know that I'm supposed to be in Stericycle uniform at all times on the job. I've seen other
drivers in other types of personal hats. But managers usually correct them and give them a
Stericycle hat to wear on shift. T've come in with a Forty-Niners hat before. They have given me
a Stericycle hat to wear so that I could be in uniform. Lots of drivers are corrected for being out of
uniform. Managers will ask to make sure that they don't wear personal clothing on the route, and
then give out other Stericycle gear to wear instead. I've never heard of a.ny7; being disciplined
‘

( “‘ ! (Initials)

Page | of 2
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for uniform issues, just corrected. They always ask if we need anything for our uniforms.

About a month ago we were told that we would only be able to contact our managers with
our cell phones. Tt was posted. I'know that there are driver's who abuse their cell phones for
extensive amounts of time, some call out of the country, Tdidn't take it personal. We've had a lot
of meetings where they told us not use the phones for personal reasons. The phones were being

abused so they made it so that the phoves can only call the managers.

I was in the meetings on February 12, 2009 where Terry and Bobby talked to all the
drivers. [ know that they told the drivers that there was a set start time and a finish time. The
finish time is an estimate. We had a start time because guys would come in and then wait around
on the clock before going out. We were told to show up on time for the start time. There is no
way that end time could be anything other than an estimate. Bobby and Terry cxplained this at the
meeting. There is stuff that happens on a route like traffic and changed pick-ups. All the drivers
understood that we were to show up at sct times and finish when we were done with our routes.
Nothing mentioned at the meeting was a new policy. It was to remind the drivers of the policies

already in place.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed March 12, 2009 at San Leandro, California.

ULP L

Victor L. Hales

48 11.1488-3075.1 T
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From: Tsiliacos, Nicholas L. [mailto:Nicholas.Tsiliacos@nlrb.gov]
Sent: Monday, March 09, 2009 2:48 PM

To: Peter G. Fischer

Subject: RE: Confirm our Meeting

Peter, | cannot share with you any documents presented as evidence by the Union. |
suspect you probably already have them, however.

From: Peter G. Fischer [mailto:pfischer@sheastokes.com]
Sent: Monday, March 09, 2009 9:10 AM

To: Tsiliacos, Nicholas L.

Subject: Confirm our Meeting

Nicolas,

Thank you for taking the chance to speak with me a few minutes ago. | look forward to meeting you on
Thursday, March 12, 2009 at Stericycle's San Leandro facility at 11:00am to gather information for your
on-going investigation. | understand your interest in speaking with Eloy Jimenez and Shaw Ashkenasy.
We plan to provide you with complete and accurate testimony to aid your investigation. We may need to
schedule a time for you to continue with additional interviews the following week after we have submitted
our position statement.

So that the Stericycle employees can fully respond to these matters, | hoped you would send a copy of
the documents that form the basis of the ULPs against Stericycle.

Thank you for your assistance.
Peter

PETER G. FISCHER
SHEA STOKES ROBERTS & WAGNER, ALC
404-766-0076

404-766-8823 (fax)
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From: Peter G. Fischer [mailto:pfischer@stokesroberts..com]
Sent: Tuesday, October 06, 2009 12:02 PM

To: Ann Marie Mizel - Verizon

Cc: Anne Marie Mizel

Subject: FW: Stericycle 32-CA-24411

From: Tsiliacos, Nicholas L. [mailto:Nicholas.Tsiliacos@nlirb.gov]
Sent: Wednesday, June 03, 2009 1:40 PM

To: Peter G. Fischer

Subject: RE: Stericycle 32-CA-24411

Peter

| cannot provide the Employer with copies of the Union ’s evidence including affidavits.
| can only reveal what | told you in the letter giving the date, occasion, and what is
alleged to have been said. | can add that the conversation took place in the drivers’
room. As to your second request, please see

Tra-Mar Communications, Inc.. 265 NLRB 664 (1982) FN5.

Regency Service Carts, Inc. And Shopmen's Local Union 345 NLRB 671 (2005)

Regency Service Carts, Inc. 325 NLRB 617 (1998)
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Sea View Industries, Inc.127 NLRB 1402 (1960)

M & B Headwear Co., Inc. 146 NLRB 1634 (1964) S & F Enterprises, Inc. 312 NLRB 770
(1993)

Hope this helps
The response is still due June 4, 2009
Nick

From: Peter G. Fischer [mailto:pfischer@sheastokes.com]
Sent: Wednesday, June 03, 2009 8:43 AM

To: Tsiliacos, Nicholas L.

Cc: Arch Y. Stokes

Subject: Stericycle 32-CA-24411

Nick,

Your May 28, 2009, letterrequests additional information from Mr. Ginnetti regarding the above referenced ULP
and Stericycle's legal position on what you say others have alleged he said.

Please provide the statementsand evidence upon which the Union is basing its charge and the NLRB is basing its
particular request. This will allow Stericycle the opportunity to fully and competently respond to the accusations
levied against it.

Peter
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RE: Stericycle Settlement Proposal
EXHIBIT 13

From: Tsiliacos, Nicholas L. [Nicholas.Tsiliacos@nlrb.gov]
Sent: Monday, September 21, 2009 11:06 AM

To: Peter G. Fischer

Subject: RE: Stericycle Settlement Proposal

Peter,

I did not see it until I came in this morning, but yes | have received
it.

Nick

----- Original Message-----

From: Peter G. Fischer [mailto:pfischer@stokesroberts.com]
Sent: Monday, September 21, 2009 5:38 AM

To: Tsiliacos, Nicholas L.

Subject: RE: Stericycle Settlement Proposal

Nick,

Did you receive the letter | attached to the e-mail below?

You left a voice mail on my machine two hours after | sent this document

that makes me believe that you did not receive it.
Please confirm.
Peter

————— Original Message-----

From: Peter G. Fischer

Sent: Friday, September 18, 2009 6:55 PM
To: 'Tsiliacos, Nicholas L.'

Cc: Arch Y. Stokes; Paul E. Wagner
Subject: Stericycle Settlement Proposal

Mr. Tsiliacos,
The attached letter is self-explanatory.
Peter

Peter G. Fischer

STOKES ROBERTS & WAGNER

Atlanta, GA

PRIVILEGED COMMUNICATION

This e-mail and any attachments transmitted are legally
privileged and confidential, and are intended only for
the individual or entity to whom it is directed. If you
are not the intended recipient, this email was sent to
you strictly inadvertently. You are not to read, copy or
distribute this email, and instead should delete this
email and all copies and backups thereof. Thank you.
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PRIVILEGED COMMUNICATION

This e-mail and any attachments transmitted are legally
privileged and confidential, and are intended only for
the individual or entity to whom it is directed. |If you
are not the intended recipient, this email was sent to
you strictly inadvertently. You are not to read, copy or
distribute this email, and instead should delete this
email and all copies and backups thereof. Thank you.
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From: Tsiliacos, Nicholas L. [Nicholas.Tsiliacos@nlrb.gov]
Sent: Monday, September 21, 2009 12:14 PM

To: Peter G. Fischer
Subject: settlement proposal
Peter:

Do you mean just the term regarding the early reporting to work? Would the Employer
settle with the other terms, if that were gone? Let me know, preferably, ASAP. Thanks.

Nick



RE: Stericycle Settlement Proposal

From: Tsiliacos, Nicholas L. [Nicholas.Tsiliacos@nlrb.gov]
Sent: Monday, September 21, 2009 11:06 AM

To: Peter G. Fischer

Subject: RE: Stericycle Settlement Proposal

Peter,

I did not see it until I came in this morning, but yes | have received
it.

Nick

----- Original Message-----

From: Peter G. Fischer [mailto:pfischer@stokesroberts.com]
Sent: Monday, September 21, 2009 5:38 AM

To: Tsiliacos, Nicholas L.

Subject: RE: Stericycle Settlement Proposal

Nick,

Did you receive the letter | attached to the e-mail below?

You left a voice mail on my machine two hours after | sent this document

that makes me believe that you did not receive it.
Please confirm.
Peter

————— Original Message-----

From: Peter G. Fischer

Sent: Friday, September 18, 2009 6:55 PM
To: 'Tsiliacos, Nicholas L.'

Cc: Arch Y. Stokes; Paul E. Wagner
Subject: Stericycle Settlement Proposal

Mr. Tsiliacos,
The attached letter is self-explanatory.
Peter

Peter G. Fischer

STOKES ROBERTS & WAGNER

Atlanta, GA
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This e-mail and any attachments transmitted are legally
privileged and confidential, and are intended only for
the individual or entity to whom it is directed. If you
are not the intended recipient, this email was sent to
you strictly inadvertently. You are not to read, copy or
distribute this email, and instead should delete this
email and all copies and backups thereof. Thank you.
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RE: Stericycle Settlement Proposal

PRIVILEGED COMMUNICATION

This e-mail and any attachments transmitted are legally
privileged and confidential, and are intended only for
the individual or entity to whom it is directed. |If you
are not the intended recipient, this email was sent to
you strictly inadvertently. You are not to read, copy or
distribute this email, and instead should delete this
email and all copies and backups thereof. Thank you.
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RE: Stericycle Settlement Proposal Page 1 of 2

From: Peter G. Fischer
Sent: Tuesday, September 29, 2009 5:00 PM

To: Tsiliacos, Nicholas L.

Cc: Arch Y. Stokes; Paul E. Wagner
Subject: RE: Stericycle Settlement Proposal
Nick,

I left a message on your voice-mail a few minutes ago and attempted to call Ms. Hardy-Mahoney immediately
thereafter.

On Sept. 21, you said that the Region "needed" to issue a complaint that evening on specific allegations found in 32-
CA-24320 and 32-CA-24326 (Jimenez's "threats," Escobar's "threats," suspended raises, and "changing the show up
early"” practice) and planned to dismiss all other ULPs pending against Stericycle. In fact, you suspended settlement
discussions because of the strict timeline you claimed your office was under.

We have not received any communications from you or the NLRB since September 21.
When can we expect you to issue the complaint?

Peter

----- Original Message-----

From: Tsiliacos, Nicholas L. [mailto:Nicholas.Tsiliacos@nlrb.gov]

Sent: Monday, September 21, 2009 11:06 AM

To: Peter G. Fischer
Subject: RE: Stericycle Settlement Proposal

Peter,
I did not see it until | came in this morning, but yes | have received it.
Nick

————— Original Message-----

From: Peter G. Fischer [mailto:pfischer@stokesroberts.com]
Sent: Monday, September 21, 2009 5:38 AM

To: Tsiliacos, Nicholas L.

Subject: RE: Stericycle Settlement Proposal

Nick,
Did you receive the letter | attached to the e-mail below?

You left a voice mail on my machine two hours after I sent this document that makes me believe that you did not
receive it.

Please confirm.
Peter

————— Original Message-----

From: Peter G. Fischer

Sent: Friday, September 18, 2009 6:55 PM
To: 'Tsiliacos, Nicholas L.'

Cc: Arch Y. Stokes; Paul E. Wagner
Subject: Stericycle Settlement Proposal



RE: Stericycle Settlement Proposal Page 2 of 2

Mr. Tsiliacos,
The attached letter is self-explanatory.
Peter

Peter G. Fischer

STOKES ROBERTS & WAGNER

Atlanta, GA
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From: Peter G. Fischer

Sent: Monday, September 21, 2009 2:44 PM
To: Tsiliacos, Nicholas L.

Subject: RE: settlement proposal

Nick,

| just tried to give you a call regarding your message below. Please call back when you can for
clarification.

Thanks.

Peter

From: Tsiliacos, Nicholas L. [mailto:Nicholas.Tsiliacos@nlirb.gov]
Sent: Monday, September 21, 2009 12:14 PM

To: Peter G. Fischer

Subject: settlement proposal

Peter:

Do you mean just the term regarding the early reporting to work? Would the Employer
settle with the other terms, if that were gone? Let me know, preferably, ASAP. Thanks.

Nick



RE: Stericycle Settlement Proposal Page 1 of 1

From: Peter G. Fischer
Sent: Monday, September 21, 2009 8:38 AM

To: Tsiliacos, Nicholas L.
Subject: RE: Stericycle Settlement Proposal
Nick,

Did you receive the letter | attached to the e-mail below?

You left a voice mail on my machine two hours after I sent this document that makes me believe that you did not
receive it.

Please confirm.

Peter

————— Original Message-----

From: Peter G. Fischer

Sent: Friday, September 18, 2009 6:55 PM
To: 'Tsiliacos, Nicholas L.'

Cc: Arch Y. Stokes; Paul E. Wagner
Subject: Stericycle Settlement Proposal
Mr. Tsiliacos,

The attached letter is self-explanatory.
Peter

Peter G. Fischer
STOKES ROBERTS & WAGNER

Atlanta, GA



Stericycle Settlement Proposal

Felicia Clay

From: Peter G. Fischer

Sent: Friday, September 18, 2009 6:55 PM
To: Tsiliacos, Nicholas L.

Cc: Arch Y. Stokes; Paul E. Wagner
Subject: Stericycle Settlement Proposal
Attachments: DOC001.PDF

Mr. Tsiliacos

The attached letter is self-explanatory.
Peter

Peter G. Fischer
STOKES ROBERTS & WAGNER

Atlanta, GA
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From: Tsiliacos, Nicholas L. [Nicholas.Tsiliacos@nlrb.gov]
Sent: Monday, September 21, 2009 12:14 PM

To: Peter G. Fischer
Subject: settlement proposal
Peter:

Do you mean just the term regarding the early reporting to work? Would the Employer
settle with the other terms, if that were gone? Let me know, preferably, ASAP. Thanks.

Nick

10/13/2009
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EXHIBIT 16

Peter G. Fischer

pfischer@sheastokes.com
Direct Dial (404) 766-9674
Direct Fax (404) 766-8823

July 2, 2009

Richard A. Siegel

Associate General Counsel
Division-Operations Management
National Labor Relations Board
1099 14™ Street NW

Washington, DC 20570

Re: Allegation of Attorney Misconduct (In re Stericycle Inc. & IBT,
Local 70)

Dear Mr. Siegel:

This letter is to alert you to the misconduct of Jason Rabinowitz, Esq.,
attorney for the International Brotherhood of the Teamsters, Local 70 in his
dealings before the Board in the following matters: 32-RC-5603, 32-CA-24326,
32-CA-24351, 32-CA-2424356, 32-CA-24411, 32-CA-24479, 32-CA-24600, 32-
CB-6575, 32-CB-6612, 32-CB-6640, & 32-CB-6732. Specifically, Mr.
Rabinowitz has engineered dramatic violations of conflict-of-interest rules, ignored
ethical obligations to his clients, and unlawfully used the promise of a federal
lawsuit — for which Local 70 paid the bill — as an enticement to vote in favor of the
Union. In the meantime, he authorized Local 70 to barter away his clients' lawsuit
in exchange for a recognition agreement, all behind his own clients' backs. Finally,
he revealed confidential attorney-client documents without ever seeking or
obtaining authority from his clients to do so. As discussed in more detail below,
his conduct violates the ethical code of the Board and the professional standards
for the State of California.

Facts
In or around October 2008, a union organizer for the International
Brotherhood of the Teamsters, Local 70 [hereinafter Local 70 or the Union], Ms.

Pilar Barton, organized a meeting of Stericycle drivers at Local 70's headquarters.

Atlanta Ithaca Los Angeles Pittsburgh San Diego

3593 Hemphill Street Phone: (404) 766-0076
Atlanta, Georgia 30337 Fax: (404) 766-8823 www.sheastokes.com



Richard A. Siegel
July 2, 2009
Page 2

Jason Rabinowitz, Esq.” of Beeson, Tayer & Bodine, Local 70's attorney, was also
at this meeting. At this meeting, Ms. Barton encouraged Stericycle drivers to file a
federal class action wage & hour lawsuit against Stericycle. Stericycle drivers
were told that this lawsuit could create "leverage™ in future collective bargaining
negotiations. (Hearing Transcript pgs. 105-106, and 110-112). Local 70 then
distributed an "Attorney Client Representation Agreement” to the assembled
Stericycle drivers. Stericycle drivers who signed this agreement consented to hire
Mr. Rabinowitz and his firm to file and represent them in a federal class-action
wage & hour lawsuit against Stericycle. (See Attachment 1).

The Attorney-Client Representation Agreement explicitly states: "Teamsters
Local 70 ("Local 70") has agreed to the payment of all fees, costs, disbursements
and litigation expenses.” Mr. Rabinowitz informed the Stericycle drivers that
Local 70 was paying all of the fees, costs, disbursements, and litigation expenses
associated with the lawsuit. (Hearing Transcript pgs. 91-92). Based upon Local
70's overt sponsorship of the lawsuit, some of the drivers believed that by joining
the lawsuit they would be joining Local 70 and subsequently have the chance to
recover more than $10,000 each in litigation proceeds. (Hearing Transcripts pgs.
129-130, 152, 159, and 171). Stericycle drivers were instructed to return signed
attorney-client representation agreements to either Ms. Barton or Local 70's
lawyers.

Soon thereafter, Mr. Rabinowitz filed two separate legal actions on behalf of
two distinct clients. On November 14, 2008, Local 70 filed a petition with Region
32 of the NLRB for "all route drivers" at the San Leandro facility to vote on
whether they wanted to be represented by Local 70. (See 32-RC-5603). Mr. Jason
Rabinowitz's firm (Beeson, Tayer & Bodine) is listed as Local 70's attorneys. On
November 19, 2008, Mr. Rabinowitz, on behalf of sixteen (16) drivers, filed a class
action wage & hour lawsuit against Stericycle in the United States District Court
for the Northern District of California. (See Attachment 2). Local 70 was not a
named plaintiff in the lawsuit. Mr. Rabinowitz was now the attorney for Local 70
in their matters before the NLRB and separately for a group of drivers bringing suit
against Stericycle for alleged violations of the federal wage & hour law.

! Jason Rabinowitz and Pilar Barton were married to each other, but divorced in late 2008.
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On December 22, 2008, Bob Aiello and Ms. Barton, both of Local 70,
unexpectedly arrived at Stericycle's San Leandro facility. The two walked into a
room where Tom Stalberger (Stericycle District Manager for California), Terry
Hales (Stericycle Transportation Supervisor), Bobby Tauala (Stericycle
Transportation Supervisor), Eloy Jimenez (Stericycle California District
Transportation Manager), Sam Escobar (San Leandro Transportation Manager),
and Bruno Katz (counsel for Stericycle), were meeting. Mr. Aiello and Ms.
Barton announced that they had just met with Mr. Rabinowitz and now had the
authority to offer Stericycle a "bailout” that would drop the drivers’ federal class-
action wage and hour lawsuit in exchange for: (1) a statewide neutrality agreement
with Local 70, (2) immediate collective bargaining negotiations, and (3)
withdrawal of all objections to Local 70's petition. Stericycle only later learned
that Mr. Aiello, Ms. Barton, and Mr. Rabinowitz did not have permission from the
sixteen (16) named plaintiffs to propose a settlement offer of any kind to
Stericycle. In fact, neither Mr. Rabinowitz, nor anyone at his firm, had ever
spoken with any of the drivers about settling their lawsuit. (Hearing Transcript
pgs. 61-62, and 87-88).

Stericycle rejected the Union's offer and filed unfair labor practice charges
("ULP™) objecting to this unethical settlement proposal (32-CB-6575 & 32-CB-
6732). On January 7, 2009, only five business days after Stericycle filed its first
ULP, Mr. Rabinowitz sent letters to the sixteen (16) named plaintiffs in an attempt
to disown portions of the Attorney-Client Representation Agreement and re-define
the fee relationship. (See Attachment 3). Though Mr. Rabinowitz produced and
discussed the terms of the attorney-client representation agreement with Stericycle
drivers in October 2008, Mr. Rabinowitz now claimed the agreement "mistakenly”
indicated that the attorneys' fees that would be paid by Local 70. However, despite
Mr. Rabinowitz’s disclaimers, none of the drivers had spent a single penny on their
legal representation in their federal wage & hour lawsuit (Hearing Transcript pgs.
101, 163, and 213).

On January 16, 2009, a representation election was held at the Stericycle
facility in San Leandro that resulted in twenty three (23) votes in favor of Local 70
twelve (12) in opposition. However, it was not until after this election that Local
70's attorneys and Ms. Barton presented the sixteen (16) named plaintiffs with the
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opt-in agreements required for the federal lawsuit. Local 70's attorneys and Ms.
Barton also presented the sixteen (16) named plaintiffs with a revised attorney-
client representation agreement which supposedly removed Local 70's
responsibility for the fees, costs, disbursements, and expenses of the federal
lawsuit. Again, despite these changes, none of the drivers had spent a single penny
on their legal representation in their federal wage & hour lawsuit and, to my
knowledge, none have done so to this day.

Stericycle filed timely objections to the election. On March 3, 2009, the
Regional Director ordered a hearing on Stericycle's objection that the Union's free
legal services as part of this class action wage & hour lawsuit were a prohibited
pre-election benefit. The hearing was held on March 16, 2009, at Region 32's
Headquarters in Oakland, California. During that hearing, Mr. Rabinowitz
voluntarily offered the drivers’ January 7", fee-arrangement letters as exhibits for
the hearing without the prior permission or knowledge of his clients.  Mr.
Rabinowitz did not ask the presiding Administrative Law Judge for any form of
protective order or seal to guard the confidentiality of the documents. Every
plaintiff-driver present at the March 16, 2009, hearing agreed that they had
received the fee letters from Mr. Rabinowitz, but that they had never given him the
authority to disclose the January 7, 2009, fee arrangement letters. (Hearing
Transcript pgs. 138-139, 202-203, and 211). None of them gave Mr. Rabinowitz
any sort of permission to introduce this material into the public record as an exhibit
at an NLRB hearing.

Misconduct

Mr. Rabinowitz's conduct raises several concerns under the California Rules
of Professional Conduct that govern his professional and ethical responsibilities
before the NLRB in this matter. These concerns warrant an investigation and
subsequent disciplinary action.
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1. Rules 3-300 and 3-310: Conflicts of Interest

California has established rules over both potential conflicts of interest and
actual conflicts of interest. Depending on the severity of the conflict, either written
disclosure or informed written consent is required. See Cal. R. Prof. Conduct 3-
300 and 3-310.

Generally, an attorney cannot obtain interests adverse to a client. "A
member shall not enter into a business transaction with a client; or knowingly
acquire an ownership, possessory, security, or other pecuniary interest adverse to
the client." Cal. R. Prof. Conduct 3-300. Though there are exceptions to this rule,
any such exception requires a client’s written informed consent. Id.

Further, California Rule of Professional Conduct 3-310 prohibits an attorney
from representing or continuing to represent a client where:

(3) The member has or had a legal, business, financial, professional,
or personal relationship with another person or entity the member
knows or reasonably should know would be affected substantially by
resolution of the matter; or

(4) The member has or had a legal, business, financial, or
professional interest in the subject matter of the representation.

Cal. R. Prof. Conduct 3-310(B).

An exception to this rule may exist if the attorney provides written
disclosure to the client before accepting representation - or continuing
representation - of the client whose interests may be in conflict. Cal. R. Prof.
Conduct 3-310(A)(1). Additionally, when a potential or actual conflict of interest
arises, the attorney must take one step further and obtain the "informed written
consent” from each client that he or she represents. Cal. R. Prof. Conduct 3-
310(C). A conflict of interest arises when the "attorney is in a position to acquire
confidential information from a non-client which may be useful in the attorney's
representation of a client, and when an attorney puts himself in a position, without
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client consent, where he may be required to choose between or reconcile his
interests with a client's conflicting interests.” Tri-Growth Centre City, Ltd. v.
Silldorf, Burdman, Duignan & Eisenberg, et al., 216 Cal. App. 3d 1139, 1151
(1989).

Here, the Union and the plaintiffs in the federal suit have conflicting
interests. The Union's goal is to strongarm Stericycle and/or its employees into
union representation. The goal of the plaintiffs in the federal lawsuit is, according
to their Complaint, to obtain allegedly owed back wages from Stericycle. There
was a potential conflict of interest from the time the Union attorney decided to
represent the plaintiffs, as the fees to fund this lawsuit were to be paid by the
Union. At the very least, Mr. Rabinowitz should have made a written disclosure to
the plaintiffs of this potential conflict of interest and also obtained the written
informed consent of both the Union and the plaintiffs. This did not happen.

An actual conflict of interest arose when the Union attempted to settle the
plaintiffs' suit with Mr. Rabinowitz' permission, but without the plaintiffs'
permission. At a minimum, since the Union made the offer to Stericycle, the
Union attorney has been on notice that the potential conflict has turned into an
actual one. This actual conflict between the two clients’ interests necessitated that
the Union attorney obtain a second written informed consent from both its clients.
No such consent was obtained.

In any event, this actual conflict cannot be waived by informed written
consent. Based on the Union's offer, and the Union attorney's noticeable failure to
deny that such an offer was made by the Union, it appears that the Union attorney's
duty to the plaintiffs in the federal litigation has been compromised such that not
even informed written consent could remedy this breach. When the interests of
Mr. Rabinowitz’ two clients came into conflict, the Union's interests were treated
with priority and the individual drivers were left uninformed and potentially
harmed.
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2. Rule 1-600: Legal Service Programs

California Rule of Professional Conduct 1-600 prohibits an attorney from
participating in a organization that furnishes, recommends, or pays for legal
services, which allows any third person or organization (1) to interfere with the
attorney's independence of professional judgment, (2) to interfere with the client-
lawyer relationship, or (3) to receive directly or indirectly any part of the
consideration paid to the member except as permitted by these rules, or otherwise
violates the State Bar Act or these rules. Cal. R. Prof. Conduct 1-600(A).

California State Law specifically prohibits the kind of union co-profit legal
referral services found between Local 70 and Mr. Rabinowitz. Hildebrand v. State
Bar of Cal. 36 Cal. 2d 504 (1950) [hereinafter Hildebrand]. In Hildebrand, the
California Supreme Court found that the predecessor to Rule 1-600 had been
violated when a set of attorneys and a union created a joint venture whereby the
Union recommended the attorneys' services to its members, the Union received
part of the profits from its referrals to the attorneys, the Union's goal was to profit
from an increased membership, and the firm gained business through the Union's
recommendations. Id. Mr. Rabinowitz's relationship with Local 70 in this case is
clearly prohibited by law.

The facts in Hildebrand are instructive. The California Supreme Court
found fault with the amount of pressure the Union exercised on its members to
retain these attorneys. The Union recommended the attorneys to its members
through its publications, circulars, and personal visits. Id. at 509. The Union
members were not compelled to hire the attorneys, but the court thought it
improper that the members were "subject to continuous and strong
recommendation from the Brotherhood to do so.” 1d. The court also found fault
with the attorneys' connection to the union, where the union's offering of the
attorneys' services could "reasonably constitute an inducing cause of attracting
membership into the Brotherhood and the payment of dues thereto.” Id. at 510. In
sum, the Court found a "common course of action arranged with the Brotherhood"
and "participation in the basic plan of the Brotherhood as a general scheme for the
solicitation of professional employment among members of the Brotherhood",
violated the predecessor to Rule 1-600. Id. at 510 and 514. Here, Mr. Rabinowitz
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could be implicated in a violation of this rule as well, given that there is strong
evidence of a similar sort of collective scheme.

Further, Mr. Rabinowitz compromised his "independence of professional
judgment" and "client-lawyer relationship” with the plaintiffs in the federal
litigation. The Union's December 22nd offer to Stericycle management to settle
the federal litigation is indicative of such an interference given that the Union
would have no authority to settle a case on behalf of individuals it does not
represent. The Union representatives were adamant that they "had the means" to
make such a settlement happen, indicating that the Union was the decision-maker
in the federal case, and not the plaintiffs.

Also, as set forth in the Agreement, Mr. Rabinowitz has a financial
arrangement with the Union whereby the Union would indirectly receive a portion
of whatever the plaintiffs would recover should they be successful in their federal
case. Such an arrangement directly violates the prohibition codified in Rule 1-600.

3. Rule 1-320: Financial Arrangements with Non-Lawyers

California Rule of Professional Conduct 1-320 states that "[n]either a
member nor a law firm shall directly or indirectly share legal fees with a person
who is not a lawyer." Cal. R. Prof. Conduct 1-320(A). Additionally, "[a] member
shall not form a partnership with a person who is not a lawyer if any of the
activities of that partnership consist of the practice of law." Cal. R. Prof. Conduct
1-310.

Furthermore, a member of the California State Bar "shall not compensate,
give, or promise anything of value to any person or entity for the purpose of
recommending or securing employment of the member or the member's law firm
by a client.” Cal. R. Prof. Conduct 1-320(B). "A member's offering of or giving a
gift or gratuity to any person or entity having made a recommendation resulting in
the employment of the member or the member's law firm shall not of itself violate
this rule, provided that the gift or gratuity was not offered or given in consideration
of any promise, agreement, or understanding that such a gift or gratuity would be
forthcoming or that referrals would be made or encouraged in the future." Cal. R.
Prof. Conduct 1-320(B).
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Here, the Attorney-Client Agreement between the plaintiffs and Mr.
Rabinowitz includes a financial arrangement that is prohibited under the rules. See
Cal. State Bar Formal Opinion No. 1997-148. Specifically, the financial
arrangement set forth under the Attorney-Client Agreement is one in which the
Union will indirectly receive a portion of whatever recovery is had by the
plaintiffs. If the driver-plaintiffs recover any monetary amount, the fees they pay
to the Union attorney may be 33%% of this recovery. Out of this amount, the
plaintiffs are also obligated to reimburse the Union for their advancement of this
fee. Such an arrangement for the payment of fees — even if indirect — is improper,
as the recovery still flows from the plaintiffs to the Union attorney and the Union.
Courts disapprove of such "subterfuges to attempt to get away from the inhibition"
codified in Rule 1-320. See e.g., Cain v. Burns, 131 Cal. App. 2d 439, 442 (1955)
(decided under predecessor to Rule 1-320). "[A] mere change in payment
arrangements cannot provide a subterfuge to avoid ethical rules that otherwise
apply." Cal. State Bar Formal Op. No. 1997-148, ft. 14.

4, Rule 3-310(F): Payment of Fees by a Non-Client

Rule 3-310 governs the payment of a client's fees by a non-client.
Generally, "[a] member shall not accept compensation for representing a client
from one other than the client.” Cal. R. Prof. Conduct 3-310(F). However,
California does not consider all situations where third party pays the fees of a
client as unlawful, provided that the correct steps are taken to disclose and receive
consent for this conflict of interest. Id.

"The general purpose of this restriction is to ensure that no one other than
the client has influence or control that would in any way impair the attorney's
loyalty to the client.” Los Angeles County Bar Association, Formal Op. 510
(2003). The attorney still has to preserve the client's confidentiality, as the "issues
respecting interference with either the independent exercise of professional
judgment or the attorney-client relationship are the same as with Rule 1-600."
(Los Angeles County Bar Association, Formal Op. 500 (1999). In a case with
substantially similar facts to the one at hand, the court found that conflict waiver
forms that acknowledged that the union would pay the plaintiff's attorney fees was
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sufficient to interfere in the attorney-client relationship. Sharp, et al. v. Next
Entertainment, et al., 163 Cal. App. 4th 410, 431 (2008).

Here, although the Union is paying for the fees of the plaintiffs in the federal
litigation, (which is proper if it were disclosed and the plaintiffs' informed written
consent is obtained) evidence has already come to light that Mr. Rabinowitz's
loyalty to his clients has been compromised. Mr. Rabinowitz has already breached
his duty of confidentiality to his clients which is mandated under California
Business and Professions Code 86068(e)(1). Therefore, no informed written
consent can remedy the situation at hand. Had Mr. Rabinowitz exercised loyalty
and upheld his duty to the plaintiffs in the federal litigation, the Union would have
never made its December 22, 2008 offer, or disclosed privileged communications
for the purposes of representing the Union's interests.

5. Rule 3-100: Confidential Information of a Client

One of the most well-known maxims of legal professional ethics is the
commitment to keep all communications between an attorney and his clients
confidential except under extreme and rare circumstances that might result in
criminal conduct, death, or substantial bodily harm. In California, absent such
extreme circumstances, an attorney may reveal the substance of his
communications with his client only with the client's informed consent. Cal. R.
Prof. Conduct 3-100(A).

In this case, Mr. Rabinowitz voluntarily offered sixteen (16) letters he wrote
to his driver clients regarding their fee relationship, without even mentioning it to
his clients, as exhibits in a public hearing. Those letters were accepted as evidence
by the Administrative Law Judge. The letters were offered to further his
representation of Teamsters, Local 70, not the clients to whom he was directing the
letters and to whom he owed a duty of confidential communication in regards to
their pending federal litigation before the United States District Court for the
Northern District of California. The result was Mr. Rabinowitz's egregious and
repeated breach of his professional relationship with the Stericycle drivers he
claimed to represent.
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Conclusion

The workers' interests are being trampled by Mr. Rabinowitz. In particular,
Mr. Rabinowitz's commitment to represent Local 70 at the expense of his other
clients raises significant questions under the California Code of Professional
Responsibility. Mr. Rabinowitz cannot have the best interests of both the drivers
and Local 70 at heart if he allowed Local 70 to offer to drop the drivers' lawsuit to
support the interests of the Union, without the drivers playing any part in that
decision. Mr. Rabinowitz continued to abuse his professional relationship with the
drivers when he willingly divulged the driver's attorney-client communications
without permission to better support his arguments on behalf of Local 70. Mr.
Rabinowitz has perpetuated a significant conflict of interest in representing both
the Union and the drivers, to the great detriment of the drivers.

The Board should undertake an investigation into Mr. Rabinowitz's
representation of both the Union and the members of the bargaining unit in a
separate federal lawsuit that Mr. Rabinowitz has inextricably intertwined with the
RC election and the Union's relations with Stericycle.

Please do not hesitate to contact me if you require additional information in
support of this charge.

Sincerely,

Peter G. Fischer

PGF/fmc
Enclosures

cc:  Region 32 Regional Director



UNITED STATES GEXERBMENT

NATIONAL LABOR RELATIONS BOARD
OFFICE OF THE GENERAL COUNSEL
Washington, D.C. 20570

September 30. 2009

Mr. Peter G. Fischer, Attorney at Law
Shea, Stokes, Roberts & Wagner
3593 Hemphill Street

Atlanta, Georgia 30337

Re: Misconduct Allegations Involving
Jason Rabinowitz, Esq.

Dear Mr. Fischer:

This is in response to your letter dated July 2, 2009, submitting allegations of
misconduct against Jason Rabinowitz in connection with his representation of clients who
work as drivers for Stericlycle Inc.

Initially, although your letter is dated July 2, 2009, it was only delivered to me on
September 10, 2009. And although your letter references attachments, there were no
attachments to the letter I received. I have no knowledge about why there was a delay in
delivering the letter to me or why the attachments were missing. I regret if this has
caused any inconvenience for you.

Your letter raises a number of allegations of misconduct on the part of Mr.
Rabinowitz. Most of these involve variations of conflict of interest issues with respect to
his representation of the 16 drivers in connection with a class action suit filed on their
behalf involving a wage and hour claim. Specifically you allege:

1) Mr. Rabinowitz violated California Rules 3-300 and 3-310 by representing the
16 drivers in the wage and hour suit while still retaining a representation with
the Union because of the conflicting interests of the groups in the federal suit.
According to your submission, an actual conflict of interest arose when the
Union attempted to settle the plaintiffs’ suit with the permission of Mr.
Rabinowitz but without having obtained the permission of the plaintiffs.

2) Mr. Rabinowitz violated California Rule 1-600 because the representation
agreement he negotiated with the 16 drivers for the federal suit provided for
Teamsters Local 70 to pay certain costs of the suit, and because the Teamsters
subsequent offer to settle the suit demonstrated that the representation
arrangement allowed the Union to interfere with independence of professional
judgment that Mr. Rabinowitz owed to the drivers and allowed the Union to
interfere with the client-lawyer relationship.

EXHIBIT 17
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3) Mr. Rabinowitz violated California Rule 1-320 because the financial
arrangement he entered into with the drivers provides that a portion of any
recovery received in the case would go to the Union to reimburse it for the
advancement of fees it may have provided.

4) Mr. Rabinowitz violated California Rule 3-310(F) because the actions of the
Union in offering to settle the federal suit, and by other alleged conduct by
Mr. Rabinowitz, demonstrate that Mr. Rabinowitz did not uphold his duty of
loyalty to the plaintiffs in the federal lawsuit.

5) Mr. Rabinowitz violated California Rule 3-100 by breaching the attorney-
client privilege through his introduction in a Board proceeding of the 16
letters he wrote to his driver clients regarding their fee relationship.
According to your submission, Mr. Rabinowitz took this action without
having obtained their prior consent.

In my position as Associate General Counsel in the Division of Operations-
Management, I act as the Investigating Officer of misconduct allegations filed pursuant to
Section 102.177 of the Board’s Rules and Regulations. Since you directed your
allegations to me, I gather you are aware of my responsibility in administering Section
102.177. The Agency is very concerned about incidents of misconduct that occur during
the course of Board proceedings. Indeed, Section 102.177 authorizes the Board to
administer discipline, which could include disbarment from practicing before the Board,
for misconduct of an aggravated character.

While the Board has a strong concern about misconduct that occurs during the
processing of cases before the Agency, not every instance of misconduct that may have
some relationship to a pending Board proceeding warrants action by the Agency. The
Board’s misconduct rules are designed to address misconduct that occurs in the
processing of a Board case. But if misconduct occurs in a case pending in another forum,
even if that other case bears some relationship to the pending Board case, the Board’s
misconduct rules generally would not apply to that situation.

Turning to the allegations you have submitted against Mr. Rabinowitz, the fifth
allegation, involving his introduction of the letters involving fee arrangements occurred
in the context of a Board case. Therefore, that allegation will be docketed and processed
in accordance with the provisions of Section 102.177. However, with respect to the other
allegations, they involve Mr. Rabinowitz’s obligations to his clients, the 16 drivers, in the
federal court litigation. While there was some relationship between conduct involved in
those allegations and the organizing effort of the Union that led to the filing of the
petition, nonetheless, the alleged misconduct and the applicable rule violations are
tangential to the Board proceeding, and directly involve the federal court action.
Accordingly, those allegations are not appropriately pursued through the Board’s
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misconduct procedures, Section 102.177. While it is your decision about whether to
bring these matters to the attention of another forum, it appears that the appropriate
authority to address these issues is the California Bar.

It is my intention to proceed with the docketing of your misconduct charge
against Mr. Rabinowitz and to assign an agent to assist me in the investi gation of the
allegation. But consistent with the terms of this letter, the investigation will be limited to
the issue of whether Mr. Rabinowitz violated his attorney-client privilege obligation by
the introduction of the letters discussing his fee arrangement. If you do not desire to
proceed with the investigation on this limited allegation, please notify me as soon as
possible.

Again, I regret the delay that occurred in the delivery of your letter to me. I
anticipate the agent assigned to assist me in the investigation will be contacting you soon
to discuss the evidence that you believe should be considered with regard to the
remaining misconduct allegation filed against Mr. Rabinowitz.

Ve

truly yours,

ichard A. Siegel
Associate General Counsel
Division of Operations-Management
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