
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

SEVENTEENTH REGION 
      ) 
CRETE COLD STORAGE, L.L.C. ) 
      ) No. 17-CA-24469 
and      ) 
      ) CRETE COLD STORAGE,  
UNITED FOOD AND COMMERCIAL ) LLC’S BRIEF IN SUPPORT OF   
WORKERS INTERNATIONAL UNION, ) ITS EXCEPTIONS TO THE ALJ  
AFL-CIO, CLC, LOCAL NO. 271  ) DECISION 

 
COMES NOW, Crete Cold Storage, L.L.C., and for its Brief in Support of its Exceptions 

to the Administrative Law Judge Decision, states as follows: 

I. STATEMENT OF THE CASE 

Crete Cold Storage, L.L.C., (hereinafter “Employer”) is a company that is involved in the 

processing and cold storage of both edible and inedible products in Crete, Nebraska.  Transcript 

(“Tr.”) p. 14, a copy of the select Transcript pages cited to by the Employer is attached hereto as 

Exhibit A and incorporated herein by this reference.  On or about January 27, 2005, an election 

was conducted at Employer whereby United Food and Commercial Workers International Union, 

AFL-CIA, CLC, Local No. 271 (hereinafter “Union”) was selected as the collective bargaining 

representative of certain employees falling within the designated bargaining unit.  Tr. p. 14.  The 

Employer and Union entered into a Collective Bargaining Agreement with a term of April 1, 

2006 through March 31, 2009.  Tr. p. 15. 

The Union’s April 1, 2009 Election Petition alleges that eleven (11) employees are 

members of the bargaining unit; however, Employer’s position is that there are only three (3) 

bargaining unit members.  Tr. p. 43.  Of those three employees, only Javier Garcia has had any 

involvement in the Union.  Tr. p. 18; Gen. Counsel Ex. 6.  The Employer was aware of this fact 

because Union dues for members were always collected by automatic deductions from the 



employees’ paychecks through the dues check-off program, which was provided to the Union.  

Tr. p. 21.  The Employer had no knowledge of any employees who were a part of the union and 

did not pay dues through dues check-off as the employees paying dues to the Union always did 

so through dues check-off.  Tr. p. 21. 

Throughout the contract period---but especially during the calendar years of 2008-09—

the Employer began to learn that none of the Crete Cold Storage bargaining unit employees 

showed any interest in the Union or in Union activities.  For example, the employees refused to 

meet with Linda Lee, the Union representative, when she would come to visit the plant despite 

the Employer’s posting of signs informing employees of her visit.  Tr. pp. 47-49, 52, 72.  In 

addition to the positing of signs, plant manager Jessica Placek would talk to employees during 

Ms. Lee’s visit and remind them that a union representative was at the plant for them to go speak 

with.  Tr. pp. 49-50.  Despite the Employer’s notices, no employees would meet with Ms. Lee. 

Tr. pp. 47-49, 52, 72. 

Also during the calendar years 2008-09, the Employer heard complaints from employees 

regarding the Union, how the employees did not want a Union, and how the Union 

representatives did nothing for the employees.  Tr. pp. 51-52, 60.  When the bargaining unit was 

originally organized, eight (8) employees out of fourteen (14) voted for the Union.  Gen. Counsel 

Ex. 3.  Initially five (5) bargaining unit employees were involved and paying Union dues; 

however, at the time the contract expired, there was only one (1) employee paying dues and none 

of the employees were involved in the Union.  Tr. p. 56.  No one who has come to work for the 

Employer in the last four years has been a member of the bargaining unit nor joined the Union.  

Tr. p. 57. 



In early 2009, the Employer learned that Javier Garcia no longer wished to be a part of 

the Union.  Tr. p. 17.  Mr. Garcia asked Sandra Franco to assist him in contacting the NLRB 

because he did not speak English and could not communicate with Ms. Lee but he wanted out of 

the Union and did not want to pay Union dues.  Tr. p. 65.  Mr. Garcia had initially called the 

NLRB but was unable to speak with someone who spoke his language and could not convey his 

wishes to withdraw from the Union.  Tr. pp. 65, 86.  Despite Ms. Franco’s assistance, he 

continue to have the Union dues deducted from his paychecks.  Tr. pp. 65,86. 

Mr. Garcia also asked Sammy Sanchez to assist him with talking to Linda Lee at the 

beginning of 2009 because Ms. Lee only spoke English and Mr. Garcia needed Mr. Sanchez to 

translate for him.  Tr. pp. 68, 71-72.  Mr. Garcia, through Mr. Sanchez, informed Ms. Lee that he 

no longer wanted to be in the Union or pay dues, and asked her how to get out of the Union.  Tr. 

p. 72.  Ms. Lee refused to provide any assistance other than directing Mr. Garcia to a poster with 

contact information and telling him to write a letter to the Union.  Tr. pp. 72, 77.  Ms. Lee took 

no other action to assist, counsel or even ask Mr. Garcia why he did not wish to remain in the 

Union.  Tr. pp. 72, 77. 

Finally, Mr. Garcia also attempted to contact the Union but the call was answered by the 

Union’s answering machine in English.  Tr. p. 85.  Mr. Garcia did write a letter to the Union 

asking the Union to stop charging him Union dues and stating that he no longer wanted them to 

represent him.  Tr. p. 86.  Despite all of this, the Union continued to deduct Union dues from Mr. 

Garcia’s paycheck.  Tr. pp. 84, 87.  Mr. Garcia also attempted to contact the NLRB for 

assistance, however was unable to obtain such assistance as all of the prompts were in English.  

Tr. p. 86.  Mr. Garcia testified that he does not want to be a member of the Union.   Tr. p. 84.  As 



the only active (albeit involuntary) member of the Union, Mr. Garcia testified that he is unaware 

of any other employee at the plant who wants to be represented by the Union.  Tr. p. 87. 

Based on the above information, when Mr. Garcia, the only employee member of the 

Union, informed the Employer that he no longer wished to be part of or be represented by the 

Union, the Employer had knowledge that it was likely that the Union did not represent a majority 

of the collective bargaining employees.  Tr. p. 24.  Further, the Employer’s attorney investigated 

whether the Union had majority support and determined that it did not.  Tr. pp. 22-23.  As 

such—despite the inability to directly ask the bargaining unit employees about their support of 

the Union—the totality of the information received from the employees and legal counsel led the 

Employer to believe that the Union was not supported by a majority of the bargaining unit 

employees. 

The Union requested Union employee seniority information for bargaining purposes on 

January 13, 2009.  Tr. pp. 97-98.  The Employer provided the requested information, namely a 

seniority list with Mr. Garcia’s information.  Tr. p. 98.  The Union then requested additional 

bargaining information from Employer on January 28, 2009.  Tr. p. 102.  The request gave the 

employer until February 20, 2009 to provide the information.  Tr. p. 102; NLRB Gen. Counsel 

Ex. 10.  Based on the above knowledge, on February 20, 2009, the Employer sent a letter 

informing it of the Employer’s belief that the Union no longer represented a majority of the 

bargaining unit employees, that the Employer was, therefore, unable to bargain with the Union, 

and that the Employer intended to withdraw recognition when the current contract expired.  Tr. 

pp. 19, 25, 104-05; Gen. Counsel Ex. 12.  The letter asked the Union to provide evidence that the 

Union, in fact, did represent a majority of the bargaining unit employees and/or if it felt that the 

Employer’s position was unwarranted or erroneous.  Tr. pp. 19, 25, 104-05; Gen. Counsel Ex. 



12.  However, at no time prior to the filing of the Election Petition and Unfair Labor Charge did 

the Union contact the Employer regarding majority support or any other issue.  Tr. pp. 19, 25, 

112. 

While the Union stated at hearing that it did not agree with the Employer’s position 

regarding the complete lack of employee interest in the Union, it could offer no evidence to 

indicate the Union represented a majority—or any—of the bargaining unit employees.  In fact, 

despite the Union’s unsupported assertion that it did represent the employees in the bargaining 

unit, the Union admitted that it had no knowledge of (1) the number of employees, if any, 

actually in the bargaining unit; (2) whether the employees originally part of the bargaining unit at 

the time of certification were still employed with Employer; (3) why some employees had 

stopped paying dues; (4) who the actual Plant Manager was; or (5) whether the Union 

represented a majority of the bargaining unit employees.  Tr. pp. 106-08, 111-112. 

The Union not only had no knowledge of the basic information regarding Crete Cold 

Storage and its employees, it also made no attempt to procure the information from its field 

representative or its other sources—despite the fact that the Union admitted that its Field 

Representative would have had the requested information.  Tr. pp. 108, 111.  Also of note is the 

fact that Union President, Brian Schwisow, testified that he had never spoken with Mr. Garcia or 

any other member of the bargaining unit.  Tr. p. 107.  Finally, even counsel for the NLRB 

apparently concedes that the Union does not represent a majority of the bargaining unit 

employees since she asked the Plant Manager at the June 2009 hearing, “[i]sn’t it true that since 

certification the union has never had a majority of members from the bargaining unit?”  Tr. p. 64. 

On or about April 1, 2009, the Union filed an Election Petition and Unfair Labor Charge 

against the Employer.  The Employer filed a Joinder to the Petition requesting an election in 



order to quickly and conclusively resolve the matter.  Tr. p. 28.  Despite this, the Employer was 

informed by the NLRB, on or about May 14, 2009, that it had approved the Union’s unilateral 

withdraw of the Election Petition—despite the Employer’s joinder. 

The initial Unfair Labor Charge alleged that the Employer had “failed and refused to 

bargain in good faith … by withdrawing recognition” from the Union.  An Amended Unfair 

Labor Charge was filed on or about May 15, 2009 asserting, in addition that the Employer 

committed an additional unfair labor practice by failing to provide requested bargaining 

information to the Union.  A Complaint alleging the same was filed on June 1, 2009. 

The Hearing was held on June 24, 2009 in Lincoln, Nebraska before Administrative Law 

Judge John West.  Attorney Susan Wade-Wilhoit appeared on behalf of General Counsel, 

Attorney Lauren M. Fletcher appeared on behalf of the Charging Party, and Attorney Douglas A. 

Fulton appeared on behalf of the Respondent.  Both the General Counsel and the Respondent 

provided Post-Hearing Briefs.  The Union joined the Post-Hearing Brief filed by General 

Counsel.  Administrative Law Judge John West issued his decision on or about August 17, 2009.  

An Order transferring the proceedings to the National Labor Relations Board was also filed on 

August 17, 2009. 

II. STANDARD OF REVIEW 

The National Labor Relations Act grants the Board itself, not its examiners (or 

administrative law judges) the power and responsibility in determining the facts, as revealed by a 

preponderance of the evidence.  Standard Dry Wall Products, Inc., 91 NLRB 544 (1950), enfd. 

188 F.2d 362 (C.A. 3, 1951).  Accordingly, all cases presented to the Board are reviewed de 

novo.  Id. 

 



III. QUESTIONS PRESENTED FOR REVIEW 

EXCEPTION I.   

1. Whether the testimony, statements and findings set forth by the ALJ are, in 
certain portions, unsupported by the evidence and are mischaracterizations of 
certain portions of the testimony and record of the Hearing? 

 
EXCEPTION II.   

2. Whether the ALJ erred by failing to include, analyze and consider relevant 
evidence? 

 
EXCEPTION III.  

3. Whether the ALJ erred in finding that the Employer had a duty to supply the 
requested information after indicating their intent to withdraw recognition? 

4. Whether the ALJ erred in finding the fact that the Employer did not provide 
requested information? 

5. Whether the ALJ erred in finding that the requested information was not within 
the Union’s field representative’s possession and knowledge? 

6. Whether the ALJ erred in finding there was substantial evidence to support a 
finding that the Employer committed an unfair labor practice by failing to provide 
requested information? 

 
EXCEPTION IV. 

7. Whether the ALJ erred in failing to apply the Allentown standard requiring a 
reasonable uncertainty of the union’s loss of majority support and specifically 
states that the Employer had a reasonable uncertainty of the union’s loss of 
majority support? 

8. Whether the ALJ erred in finding that the Employer failed to prove by a 
preponderance of the evidence that, at the time the employer withdrew 
recognition, it had actual knowledge of loss of majority support? 

9. Whether the ALJ erred in failing to consider to consider the Employer’s argument 
that the Union’s position puts the Employer in a no win situation? 

10. Whether the ALJ decision that the Employer committed an unfair labor practice 
by withdrawing recognition was supported by substantial evidence? 

  
EXCEPTION V 

11. Whether the ALJ erred in failing to find that an election was the appropriate 
remedy rather than a cease and desist order and affirmative bargaining order?   
 
 

 



IV. ARGUMENT 

A. EXCEPTION I 

1. The statements, testimony and findings set forth by the ALJ are not 
supported by the evidence and mischaracterize certain portions of the 
testimony. 

 
Other than determinations of credibility, the facts of a case are reviewed de novo by the 

Board.  Standard Dry Wall Products, Inc., 91 NLRB 544 (1950).  When facts asserted and relied 

upon in the Decision by the ALJ are factually unsupported or not reflected in the record, the ALJ 

has committed prejudicial error.  See C.M.C. Mining, Inc. 235 NLRB No. 5 (1978); Lizdale 

Knitting Mills, Inc., 211 NLRB No. 111 (1974) (Kennedy dissent).  A review of the ALJ 

Decision finds several material mischaracterizations of the testimony at the Hearing. 

The ALJ Decision states:  

Schwisow testified that before giving [the January 28, 2009 letter] to Crete he had 
no idea who was in the involved bargaining unit and that he did not know whether 
the union business agent who serviced Crete, Linda Lee, had any of the 
information the Union requested in General Counsel’s Exhibit 10. 

 
ALJ Decision p. 5, a Copy of the ALJ Decision is attached hereto as Exhibit B.  The ALJ 

Decision also stated that  

Schwisow testified that he received General Counsel’s Exhibit 12 around 
February 20, 2009; that at the time he did not know how many employees were in 
the bargaining unit because Crete never gave the Union a current seniority list in 
response to the Union’s January 13 and 28, 2009 requests. 
 

ALJ Decision p. 8; see also p. 10.  Such summarization of Mr. Schwisow’ testimony is a 

mischaracterization of the testimony and/or fails to take into consideration additional testimony 

of Mr. Schwisow.  In relevant part, the transcript of the Hearing provides:  

Q Now wouldn't your field rep have had some information concerning who 
the people in the bargaining unit are? 

A I'd like to think so. 
Q Did she provide you with that information? 



A I never asked her for it. 
Q Okay.  Why not? 
A I was in a new position and I just told them to go out and service their 

facilities.  There wasn't a need. 
Q Do you know whether your field representative had any of the information 

that you requested in General Counsel's Exhibit 10? 
A No, I don't. 
 

Tr. p. 111.  The transcript also provides: 
 

A This is an e-mail that my office manager sent to Ms. Jessica Placek to 
request a current seniority list. 

Q And does this document reflect that you were also -- you were sent a copy 
of this e-mail? 

A Yes. 
Q And is there -- was there response to Mr. Gerraro's e-mail regarding the 

seniority list? 
A Yes, there is. 
Q Who is the response by? 
A It was from Ms. Placek. 
Q And when did you receive the response? 
A On the 13th. 
Q And does this exhibit indicate that you received a copy of the response 

from Ms. Placek? 
A Yes. 
Q Okay.  And what was the response? 
A It said that their seniority list was as follows, Javier Garcia, warehouse. 

 
Tr. p. 98.   

While Mr. Schwisow had no actual knowledge of whether Ms. Lee had the information 

requested in General Counsel’s Exhibit 10—because he never made the effort to ask her—the 

entirety of the record indicates that Mr. Schwisow thought his field representatives had the 

information that was requested from the Employer.  Tr. pp. 98, 111.  Accordingly, Mr. Schwisow 

admitted that his field representatives should have information concerning who the people in the 

bargaining unit were, and it appears the request was nothing more than an attempt to harass the 

Employer and set up an unfair labor practice charge.  Further, while the summarized testimony 

found in the ALJ Decision suggests that Mr. Schwisow’s lack of information was solely a result 



of the Employer failing to provide requested information, the Employer did provide a response to 

the Union regarding the request for Seniority lists and Mr. Schwisow admitted that he did 

nothing to attempt to obtain the requested information from Ms. Lee, who he thought would have 

the information.  Tr. p. 98, 111.  This unsupported mischaracterization of the testimony was 

specifically relied upon by the ALJ in his analysis and findings.  See ALJ Decision p. 10.  

Accordingly, to the extent that the ALJ’s decision relied on the mischaracterization of testimony, 

it is unsupported by the evidence and such reliance has resulted in prejudicial error against the 

Employer. 

The ALJ Decision further states: 
 

Burke testified . . . that he did not know if the other employees were paying dues 
in some other way than dues check off; that based on his conversation with 
Placek, Respondent announced its intent to withdraw recognition from the Union 
on February 20, 2009; that at the time that the letter was sent to the Union 
announcing the intent to withdraw recognition, the only evidence that he had that 
the Union no longer represented Respondent’s employees was that Garcia wanted 
out of the Union and he, Burke, interpreted that to mean that he did not want the 
Union to represent him anymore; that was the sole evidence that he hat at the 
time. . . 

 
ALJ Decision p. 5, 12.  The ALJ’s Decision also states: 
 

Burke testified that he determined who was a dues paying member at Crete from 
Placek and respondent’s payroll department; that since he has been CEO of 
Omaha Industries that he has “had . . . employees who don’t do dues check off if 
they are in the union.”   
 

ALJ Decision p. 8.  Such summarization of Mr. Burke’s testimony is a mischaracterization of the 

testimony and/or fails to take into consideration additional testimony of Mr. Burke.  In relevant 

part, the transcript of the Hearing provides:  

 
Q Okay.  Now how many employees did you believe to be members of the 

union? 
A Mr. Garcia. 
Q Okay.  You didn't know if any other employees were paying dues in some 



other way than dues check off, did you? 
A That is correct. 
. . . . 
Q Since you've been a CEO of Omaha Industries have you had any 

employees who don't do dues check off if they're in the union? 
A Absolutely. 
Q Okay.  And have you investigated as to whether or not anybody else at 

Crete was a dues paying member of the union? 
A Let me stop, as it relates to being part of the union and not paying dues or 

being part of the collective bargaining agreement? 
Q Do you know of other employees that directly pay their dues to the union? 
A That directly pay their dues to the union? 
Q Yes. 
A No. 
Q Okay.  That's what my question is, in your experience at Omaha or Crete 

Cold Storage, does anybody just pay dues directly or is it always through 
dues check off? 

A It's always through dues check off to the best of my knowledge. 
Q And do you have any knowledge that anybody else was paying dues to the 

union at Crete other than Mr. Garcia? 
A No knowledge whatsoever. 
Q Do you get notification of any type from the union as far as who is in the 

union? 
A No. 
Q Okay.  Do you get any communication from the union as far as who is 

eligible to be in a particular collective bargaining unit? 
A No. 
. . .  
Q Okay.  And at some point was a decision made that the union didn't have 

the union didn't have majority support any longer? 
A Yes, it was. 
Q And do you know how that decision was made? 
A It was made based on conversation as it relates to who the members of the 

collective bargaining unit were, who the dues paying members were and 
what type of representation was there. 

Q And how did your attorney go about collecting that information? 
A They went about speaking with Jessica Placek who was the plant manager 

and asking her various questions to ultimately gather the necessary 
information that they needed. 

. . .  
Q Okay.  And who actually operates day-to-day at the plant, who is the – 
A That would be Jessica Placek. 
Q Would she be the person that would have the most knowledge of union 

activity and what was going on at the plant? 
A Absolutely. 
Q Okay.  Did she give you any indication as far as what type of union 

activity went on at the plant in early 2009, what the extent of activity was? 



A Yes.  We had conversations as it relates to -- as it relates that activity and 
that activity was minimal at best. 

Q Okay.  Can you describe what you learned about the activity? 
 MS. WADE-WILHOIT:  I'd object.  It's hearsay.  I believe Ms. Placek is 

going to be a witness and she can testify directly as to her knowledge 
 MR. FULTON:  It goes to the state of mind of this witness as far as his 

decision to withdraw the recognition. 
 JUDGE WEST:  Overruled. 
 THE WITNESS:  I had in conversations with Ms. Placek had talked about 

the union representative and when they come to the facility and what they 
would do when they ultimately came to the facility. 

 But that was something that was not consistent and happened on a very 
infrequent basis.   

Q BY MR. FULTON:  As far as the union coming to the plant? 
A As far as the union coming to the plant. 
Q And what was the employee's response to that union? 
A The employee's response was that when that representative came to the 

plant, they didn't want to meet with that individual. 
Q At the time you sent the letter or Mr. Brick sent the letter indicating that 

the intent was to withdraw recognition at the end of the current contract, 
did you believe that there was any majority interest in the collective 
bargaining unit for union representation? 

A Absolutely not. 
Q Was there any interest in your mind? 
A None. 
 

Tr. pp. 18-19; 20-21; 23-24.   

Based on the testimony set forth from the transcript, it is clear that the Employer based 

the decision to withdraw recognition on much more than just the statement of Ms. Placek to Mr. 

Burke that Mr. Garcia wanted out of the union.  Further, while the ALJ points to a portion of the 

transcript where Mr. Burke stated that he knew of employees who were members of the Union 

and paid their dues other than dues check offs, Mr. Burke later clarified and corrected this 

answer and it was apparent that he had simply misunderstood the question.  The unsupported 

mischaracterization of the testimony was specifically relied upon by the ALJ in his analysis and 

findings.  See ALJ Decision p. 12.  Accordingly, to the extent that the ALJ’s decision relied on 

the mischaracterization of testimony, it is unsupported by the evidence and such reliance has 



resulted in prejudicial error against the Employer.  The decision of the ALJ should not be 

adopted by the Board. 

 
B. EXCEPTION II 

1. The ALJ erred by failing to include, analyze and consider relevant evidence. 
 

An ALJ’s failure to consider all relevant evidence constitutes an error.  See Gold 

Standard Enterprises, Inc., 234 NLRB No. 64 (1978); enf. Denied 607 F.2d 1208 (7th Cir. 1979).  

In the instant case, the ALJ failed to consider several pieces of relevant evidence.  Specifically, 

the ALJ made mention or consideration of the following evidence: (1)  Crete employees refused 

to meet with Linda Lee, the Union representative, when she came to the plant despite the 

Employer’s posting of signs informing employees of her visit and despite Ms. Placek’s attempts 

to recruit employees to talk with Ms. Lee, Tr. p. 47-50, 52, 72; (2) Union membership decreased 

from 5 members to 1 member from the time the bargaining unit was certified to the present, Tr. 

p. 56;  (3) no one who has come to work for the Employer in the last four years has been a 

member of the bargaining unit nor joined the Union, Tr. p. 57; (4) the NLRB had knowledge 

that, since the date of certification, the Union has not had a majority of members from the 

bargaining unit, Tr. p. 64; (5) the Employer’s attorney investigated whether the Union had 

majority support and it was determined that it did not, Tr. pp. 22-23; (6) on April 1, 2009, at the 

direction of Mr. Schwisow, the Union filed a Petition for Election thereby admitting that it too 

was aware that there was a good faith question as to majority status.  Tr. pp. 26-27, 115; Resp. 

Ex. 1.  The Employer fully agrees that an election is the appropriate remedy and should be 

conducted.  Tr. p. 27.  In fact, the Employer filed a Joinder to the Petition requesting an election.  

Tr. p. 28.  Despite this, the Petition for Election was unilaterally withdrawn by the Union on May 



14, 2009; and (7) all information requested by the Union was provided to the Union prior to 

Hearing. 

Failure to consider, include and analyze such evidence constitutes a prejudicial error as 

the evidence supports a finding that the Union has lost majority support and that such loss was 

known to the employer at the time it withdrew recognition.  Further, knowledge of loss of 

support by the NLRB precludes the NLRB from issuing an affirmative bargaining order.  NLRB 

v. B.A. Mullican Lumber & Manuf. Co., 535 F.3d 271, 283 (4th Cir. 2008).  Accordingly, the 

Board should not adopt the ALJ Decision. 

C. EXCEPTION III 

1. The ALJ erred in finding that the Employer had a duty to supply the 
requested information after indicating their intent to withdraw recognition. 

 
On page 9-10 of his Decision, the ALJ found that Champion Home Builders Co., 350 

NLRB 788 (2007) could be distinguished and that the Employer had a duty to supply the 

requested bargaining information even after they had indicated their intent to withdraw 

recognition.  ALJ Decision pp. 9-10.  However, Champion Home Builders cannot be 

distinguished as the ALJ erred in finding that the Employer unlawfully withdrew recognition.  

See Exception IV.  Champion Enterprises, Inc. provides that an employer has no duty to furnish 

information requested by a union after recognition has been withdrawn.  Champion Enterprises, 

Inc. d/b/a Champion Home Builders Co., 350 NLRB No. 062 (2007).  The Employer properly 

withdrew recognition and, consequently, had no duty to supply the requested information. 

2. The ALJ erred in finding the fact that Crete did not provide requested 
information. 

 
Despite having no duty to provide the requested bargaining information, the Employer 

did, in fact, provide all relevant requested information.  See Champion Enterprises, Inc. d/b/a 



Champion Home Builders Co., 350 NLRB No. 062 (2007) (only relevant information needed by 

the Union was provided).  In response to the informal January 13, 2009 request for a seniority 

list to prepare for bargaining, the Employer provided information regarding Mr. Garcia, the only 

employee believed by the Employer to be a member of the Union.  Tr. p. 98.  Further, the 

Employer provided all information requested in the January 28, 2008 follow-up request prior to 

the Hearing in response to a Subpoena Duces Tecum served by the Union’s attorney upon the 

Employer’s “Custodian of Records.” 

3. The ALJ erred in finding that the requested information was not within the 
Union’s field representative’s possession or knowledge. 

 
As discussed above in Exception I, the ALJ’s characterization of whether the Union’s 

field representative had all available information as well as the its characterization that the Union 

did not have the requested employee information solely due to the Employer is not supported by 

the record and is, in fact, a mischaracterization of the testimony at the Hearing.  See Exception I.  

Based on such unsupported and mischaracterized evidence, the ALJ determined that the 

information requested by the Union was not available through its field representative.  ALJ 

Decision pp. 9-10.  As set forth above, this finding is incorrect.  Mr. Schwisow thought his field 

representative would have the information requested but never made the effort to ask the field 

representative for such information.  Tr. pp. 98, 106-08, 111-112.  Further, the NLRB presented, 

as an exhibit at trial, the Union’s list of bargaining unit members.  Accordingly, all relevant 

information was already within the possession and knowledge of the Union regardless of 

whether Mr. Schwisow took the time to obtain the information from his own employees/agents.    

 

 



4. The ALJ erred in finding there was substantial evidence to support a finding 
that the Employer committed an unfair labor practice by failing to provide 
requested information? 

 
Based on the above, the ALJ’s finding that the Employer committed an unfair labor 

practice by failing to provide requested bargaining information is not supported by substantial 

evidence.  See C.M.C. Mining, Inc. 235 NLRB No. 5 (1978).  Accordingly, the ALJ decision 

should not be adopted and the Employer should be found not to have committed an unfair labor 

practice. 

D. EXCEPTION IV 

1. The ALJ erred in failing to apply the Allentown standard requiring a 
reasonable uncertainty of the union’s loss of majority support and 
specifically states that the Employer had a reasonable uncertainty of the 
union’s loss of majority support. 

 
The ALJ failed to apply the standard set forth in Allentown Mack Sales & Service, Inc. v. 

NLRB, 522 U.S. 359, 368 (1998).  In fact, the ALJ stated that the standard set forth in Allentown 

was no longer applicable.  ALJ Decision p. 11.  Pursuant to Allentown Mack Sales and Service, 

Inc. v. NLRB, an employer may withdraw recognition from a union at the end of the term of a 

collective bargaining agreement when the employer has a good faith reasonable doubt, based on 

objective evidence, of the union’s lack of majority status.  Id.  The term “doubt” was clarified by 

the Court to mean uncertainty.  Id. at 367.  Further, the Court explained that the requirement of 

objective evidence does not focus on the force but rather the source of the evidence.  Id. at 368.  

The Employer is not aware of any case law overruling Allentown.  While the ALJ relies on 

Levitz, the Employer is not aware of any part of the opinion of Levitz that expressly states that it 

overrules Allentown.  See Levitz Furniture Company of the Pacific, Inc., formerly Levitz 

Furniture Company of Northern California, Inc. d/b/a Levitz and United Food and Commercial 

Workers Union, Local 101, United Food and Commercial Workers International Union, AFL–



CIO, Case 20–CA–26596 (NLRB 2001B.A.).  Further, the Employer does not believe than an 

NLRB decision can overrule a United States Supreme Court decision.  Accordingly, the “good 

faith reasonable doubt” standard of Allentown should apply to the Employer’s withdraw of 

recognition. 

At the time it withdrew recognition, the Employer had knowledge that, regardless of the 

size of the bargaining unit, Mr. Garcia was the only employee paying dues and even he did not 

want to be represented by the Union.  Tr. p. 24.  The Employer knew of no employees who were 

members of the bargaining unit who paid their dues in any manner other than the dues check-off 

provided to the Union by the Employer.  Tr. pp. 18-19.  The Employer knew that none of the 

employees were willing to meet with the Union Representative and had complained about the 

Union to management.  Tr. pp. 47-52, 72.  The Employer knew that it asked the Union if it 

disagreed with the withdrawal of recognition, to provide information of majority support, yet the 

Union failed and refused to provide any information.  Tr. pp. 19, 25, 104-05, 112; Gen. Counsel 

Ex. 12.  Accordingly, the Employer had sufficient actual knowledge to meet the standards of 

Allentown, allowing the Employer to withdraw recognition at the expiration of the collective 

bargaining agreement without being subject to unfair labor practice liability.  See Allentown 

Mack Sales and Service, Inc. v. NLRB, 522 U.S. 359, 368 (1998); see also Auciello Iron Works, 

Inc, 317 NLRB No. 60 (1995), upheld in Auciello Iron Works, Inc. v. NLRB, 517 U.S. 781 

(1996) (within a reasonable time before a CBA expires, an employer that establishes a good faith 

doubt of a union's majority status may announce that it does not intend to negotiate a new 

contract.  Tr. pp. 18-19.  The employer has the burden of proving that it had a reasonable good-

faith doubt that the union no longer represented majority, but it need not conclusively show that 

a majority of employees no longer wish to be represented by the majority). 



 
2. The ALJ erred in finding that Crete failed to prove by a preponderance of 

the evidence that, at the time the employer withdrew recognition, it had 
actual knowledge of loss of majority support. 

 
Levitz Furniture Company of the Pacific, Inc., formerly Levitz Furniture Company of 

Northern California, Inc. d/b/a Levitz and United Food and Commercial Workers Union, Local 

101, United Food and Commercial Workers International Union, AFL–CIO, Case 20–CA–

26596 (NLRB 2001B.A.), held that an employer may withdraw recognition of a Union when 

there has been an actual loss of support of the majority of the bargaining unit.  This contrasts 

with the requirement for filing an RM petition for election that the employer need only have a 

reasonable uncertainty as to majority support.  Id. 

While interpreting and discussing Levitz, the Court in McDermott v. Dura Art Stone, 

found that, under Levitz, an employer has the right to honor a collective bargaining agreement 

until it expires and then either “(a) withdraw recognition or (b) file an RM petition.”  McDermott 

v. Dura Art Stone, 298 F. Supp. 2d 905, 910 (C.D. Cal. 2003).  Either action insulates an 

employer from unfair labor practice liability arising out of the decision to unilaterally withdraw 

recognition of a union.  Id. 

 As set forth above, the Employer had actual knowledge that, regardless of the size of the 

bargaining unit, Mr. Garcia was the only employee paying dues, and therefore the only union 

member, and even he did not want to be represented by the Union; that none of the employees 

were willing to meet with the Union Representative and had, in fact, complained about the Union 

to management; and that the Union refused to provide any information evidencing their majority 

support.  See Levitz and McDermott, allowing the Employer to withdraw recognition at the 

expiration of the collective bargaining agreement without being subject to unfair labor practice 

liability.  See Allentown Mack Sales and Service, Inc. v. NLRB, 522 U.S. 359, 368 (1998); 



McDermott v. Dura Art Stone, 298 F. Supp. 2d 905, 910 (C.D. Cal. 2003); Levitz Furniture 

Company of the Pacific, Inc., formerly Levitz Furniture Company of Northern California, Inc. 

d/b/a Levitz, Case 20–CA–26596 (NLRB 2001B.A.). 

Further, The Union admits that it had no knowledge of (1) the number of employees, if 

any, actually in the bargaining unit; (2) whether the employees originally part of the bargaining 

unit at the time of certification were still employed with Employer; (3) why some employees had 

stopped paying dues; (4) who the actual Plant Manager was; or (5) whether the Union 

represented a majority of the bargaining unit employees.  Tr. pp. 106-08, 111-112.  Not only did 

the Union not have any knowledge with regard to the above, the most basic information 

regarding Crete Cold Storage and its employees, it also made no attempt to procure the 

information from its field representative or its other sources despite the fact that the Union 

admitted that the Field Representative would have had the above information and the 

information requested from the Employer by the Union.  Tr. pp. 108, 111. 

The evidence provided at trial, including the comment of attorney Susan Wade-Wilhoit—

Tr. p. 64—shows that all parties involved have actual knowledge of the lack of majority status.  

Once a union has lost majority support, the employer must cease recognizing it, both to give 

effect to the employees’ free choice and to avoid violating Section 8(a)(2).  NLRB v. B.A. 

Mullican Lumber & Manuf. Co., 535 F.3d 271, 283 (4th Cir. 2008); National Labor Relations 

Act, 29 U.S.C. §§ 158(a)(2) (2009).  The NLRB’s responsibility under the NLRA is to assure 

that the employees’ choice is given effect – whether it is the choice to be represented by a union 

or not.  See B.A. Millican Lumber, 535 F.3d at 282.  Under Levitz the Board moved to an 

objective test to discover whether a union actually lost majority support and, therefore, the 

question is whether a union does or does not have majority support at the time of the withdrawal 



of recognition.  See id.  Consequently, it would be improper for the NLRB, if it has evidence that 

a union no longer has majority support to order or adopt a bargaining order with a union that 

only represents a minority of the employees.  See id. at 283.  Pursuant to B.A. Mullican Lumber, 

the Employer is required to cease recognizing the Union and the NLRB cannot order the 

Employer to bargain with the Union.  An affirmative bargaining order requiring the employer to 

recognize and bargain with the Union would cause Crete Cold Storage to violate Sections 

8(a)(1), (2), (3) and 8(b)(1)(A) and (b)(2) of the National Labor Relations Act.  See National 

Labor Relations Act, 29 U.S.C. §§ 158(a)(1)-(3); 29 U.S.C. §§ 158(b)(1)(A)-(b)(2). 

3. The ALJ erred in failing to consider Crete’s argument that the Union’s 
position puts Crete in a no win situation. 

 
Nowhere in the Decision does the ALJ consider or discuss the Employer’s second 

argument with regard to withdraw—that the Union’s position, if correct, places the Employer in 

a No-Win Situation.  See the Employer’s Post-Hearing Brief attached hereto as Exhibit C and 

incorporated herein by this reference.  Failure to consider and discuss such position, or to fail to 

state why such position was not considered, constitutes error. 

   According to the Union and the NLRB, the Employer is faced with a “no-win” situation 

when it uncovers evidence indicating the Union has a lack of majority status as it can only: (1) 

continue to bargain and negotiate with the Union, despite lack of majority support, and risk an 

unfair labor practice; (2) poll employees to determine their representation and risk an unfair labor 

practice; or (3) withdraw recognition and risk an unfair labor practice.  As set forth above, once a 

union has lost majority support, the employer must cease recognizing it, both to give effect to the 

employees’ free choice and to avoid violating section 8(a)(2).  B.A. Millican Lumber, 535 F.3d at 

282; National Labor Relations Act, 29 U.S.C. § 158(a)(2).  In addition, it is an unfair labor 



practice to question and/or poll employees regarding their position toward the Union1.  National 

Labor Relations Act, 29 U.S.C. § 158(a). 

 Based on the applicable law, choose the course of action allowed, which is to withdraw 

recognition after a bargaining agreement expires once an employer has a good faith 

uncertainness regarding majority support.  When faced with the three options above, all of which 

opened the Employer to liability for unfair labor practice charges, the Employer chose to 

withdraw recognition.  In this case, the Employer had actual knowledge and a good faith 

uncertainty as to the majority support and, based on its knowledge as well as the investigation 

conducted by its attorney, the Employer decided the best course of action would be to inform the 

Union of its intent to withdraw recognition and ask the Union to provide any information 

indicating the Employer was incorrect.  Tr. pp. 19, 25, 104-05; Gen. Counsel Ex. 12.  No 

evidence of majority support was ever provided.  Tr. pp. 19, 25, 112.  Based on the Union’s 

actions and refusal to provide any information, it is evident that it is merely playing “gotcha” and 

any choice undertaken by the Employer would have resulted in either a violation of the NLRA 

and/or unfair labor charges. 

 The ALJ’s complete failure to even consider the above argument constitutes prejudicial 

error and the decision should not be adopted. 

 

 

 

                                                 
1 All information obtained by the Employer was not obtained as a result of direct questioning by the Employer, 
rather, it was obtained as a result (1) of the Employer’s attempt to assist the Union by posting notices of the Field 
Representatives’ visits to the plant and asking bargaining unit employees to go speak with Ms. Lee and (2) of Mr. 
Garcia’s inability to communicate with the Union and NLRB because he only spoke Spanish and his subsequent 
requests for assistance from non-bargaining unit employees to assist him in such communications.  Tr. p. 47-52, 60 



4. The ALJ decision that Crete committed an unfair labor practice by 
withdrawing recognition was supported by substantial evidence. 

 
Based on the above arguments, the ALJ’s decision that the Employer committed an unfair 

labor practice by withdrawing recognition is wholly unsupported by substantial evidence and the 

Employer should be found not to have committed and unfair labor practice. 

E. EXCEPTION V 

Even if the Board finds that the Employer committed an unfair labor practice in 

withdrawing recognition, the Employer at least had a good faith uncertainty of majority support 

and an election should be ordered as the appropriate remedy.  The Union President himself felt 

an election was the appropriate remedy when he ordered the election petition to be filed.  Tr. pp. 

26-27, 115.  On April 1, 2009, at the direction of Mr. Schwisow, the Union filed a Petition for 

Election.  Tr. pp. 26-27, 115; Resp. Ex. 1.  The Employer fully agrees that an election is the 

appropriate remedy and should be conducted.  Tr. p. 27.  In fact, the Employer filed a Joinder to 

the Petition requesting an election.  Tr. p. 28.  Despite this, the Petition for Election was 

unilaterally withdrawn by the Union on May 14, 2009. 

An election is the only way to conclusively determine the existence, or lack thereof, of 

majority support.  The Employer has done nothing to taint an election as it has not made any 

changes to the bargaining agreement, not discussed the Union directly with its employees and 

made no coercive or negative comments to the employees regarding the Union.  Tr. p. 53, 58, 87-

88.  Further, the Employer is willing to recognize and bargain with the Union if it is, in fact, 

shown to represent a majority of the bargaining unit.  Accordingly, this would be the most 

reasonable and effective resolution and remedy in this matter. 

 

 



V. CONCLUSION 

Based on the above, the ALJ Decision should not be adopted and instead, the Employer 

should be found to not have committed any unfair labor practices. 

Original filed and copies to: 
 
Susan Wade-Wilhoit 
National Labor Relations Board 
Kansas City Regional Office 
8600 Farley Street – Suite 100 
Overland Park, Kansas 66212 
 
Lauren M. Fletcher 
Blake & Uhlig, P.A. 
753 State Avenue, Suite 475 
Kansas City, Kansas 66101 
ATTORNEYS FOR UNION 

 
PROOF OF SERVICE 

 
The undersigned certifies that the foregoing instrument was served 
on September 14, 2009, upon all parties to the above cause either 
through NLRB’s E-Filing and/or by service to each of the attorneys 
of record herein at their respective addresses disclosed on the 
pleadings. 

Signature:  

Respectfully Submitted, 
 
BRICK GENTRY P.C. 

By  
Matthew S. Brick 
Douglas Fulton  
6107 Westown Parkway, Suite 100 
West Des Moines, IA 50266 
Matt.Brick@BrickGentryLaw.com  
Doug.Fulton@BrickGentryLaw.com 
Telephone: 515.274.1450 
Facsimile: 515.274.1488 
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