


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
 
DLC CORP. d/b/a 
LIVE NATION NEW ENGLAND, 
 
     Employer   
         CASE NO. 
  And       1-RC-22162 
       
INTERNATIONAL ALLIANCE OF 
THEATRICAL STATE EMPLOYEES, 
LOCAL 11, 
     Petitioner 
 
 

PETITIONER’S OPPOSITION TO EMPLOYER’S REQUEST FOR REVIEW 
OF THE REGIONAL DIRECTOR’S ORDERS 

 
 Petitioner, International Alliance of Theatrical Stage Employees, Local 11 

(“Local 11” or “Union”), submits the following opposition to the Request for Review 

submitted by the Employer, DLC Corp. d/b/a Live Nation New England (“DLC”), that 

has been filed in a transparent attempt to deny its employees timely bargaining rights. 

 Having clearly and egregiously violated the law by its conduct during the first 

election, i.e. paying eligible employees to vote, DLC now attempts to exploit an error on 

the part of a Board Agent during the rerun election to deny its employees the right to 

have a timely election so that its employees may have an opportunity to select a 

bargaining agent and to have a collective bargaining agreement in place for the 2010 

season. 

In support of its motion, DLC sets out four arguments that the Union will address 

in order below. 
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The Scheduled Election Does Not Violate Established Board Law. 
 

DLC argues that the Regional Director has scheduled the third election on days 

that DLC contends are not “at or near the peak of the [2009 Comcast Center] season” and 

that, therefore, the scheduled election “violates established law.”  However, contrary to 

the assertion of DLC, the Region’s scheduling decision is not contrary to established 

Board law.  

First, in making this argument, DLC fails to inform the Board that DLC argued 

successfully for the scheduling of the 2008 election well outside the time period that it 

considered its “peak season” in 2008.  

In this regard, the initial election in this matter was conducted on June 13 and 14, 

2008, at the Comcast Center.1  Prior to the scheduling of the election, Region 1 requested 

that the parties submit position statements concerning, among other things, the 

scheduling of the election.  See Exhibit A.  As in its current Request for Review, DLC, in 

its March 17, 2008 position statement (see Exhibit B), responded by first noting that the 

Board traditionally conducts elections among seasonal employees “at or near the peak of 

the season;” and by then arguing that the election at the Comcast Center “must be held at 

or near the seasonal peak of the [Comcast] Center’s operations.”   

DLC next informed the Region that “[b]ased on the historical data and [2008’s] 

preliminary schedule, it appear[ed] that the 2008 Tweeter Center seasonal peak [would] 

likely fall in late July or August.”  Despite this fact, DLC suggested that the election be 

conducted on two days between June 13 and 15, 2008, arguing that its “proposed dates 

fall closely enough to the peak of the season such that the Board’s directive would not be 

undermined….” 
                                                 
1 At the time of the initial election, the venue was called the “Tweeter Center.” 
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Accordingly, by its own admission, the initial election in this matter was 

conducted, at the request of DLC, approximately six (6) weeks prior to the start of the 

2008 Comcast Center “peak season.”  As detailed below, the proposed dates for the third 

election, i.e. September 11 and 12, 2009, arguably fall within the Comcast Center’s 2009 

“peak season.”  In any case, it is clear that the September 2009 election dates are much 

“nearer” to the 2009 “peak season” than either the dates of the initial election or the rerun 

election that was conducted on June 19 through 21, 2009, also at the request of DLC. 

In this regard, the following is the concert schedule for the 2009 Comcast Center 

season: 

5/30  George Strait 
6/03  NIN/JA 
6/06  Phish 
6/12  Brad Paisley 
6/14  JamN Show 
6/16  Aerosmith 
6/19  New Kids 
6/20  No Doubt 
6/21  The Fray 
6/25  Jimmy Buffett 
6/27  Jimmy Buffett 
6/28  Styxx 
6/29  311 (make-up date) 
6/30  Def Leppard 
7/07  Judas Priest 
7/18  Rock the Bells 
7/21  Van’s Warped Tour 
7/24  Nickelback 
7/26  Toby Keith 
7/29  Kid Rock 
7/31  Depeche Mode 
8/01  Incubus 
8/03  Coldplay 
8/04  Rockstar Energy 
8/06  Blink 182 
8/08  Snoop 
8/18  Creed 
8/19  Crue Fest 
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8/22  Bruce Springsteen 
8/23  Bruce Springsteen 
8/29  Allman Brothers 
9/11  Kings of Leon 
9/12  Rascal Flatts2 

 
 Based on the above, there were 16 concert dates between July 18 and August 29, 

2009, which again supports DLC’s March 2008 statement to Region 1 that its “peak 

season” at the Comcast Center, generally, is from the latter part of July through August.  

Accordingly, it is clear that an election conducted on September 11 and 12, 2009, at a 

minimum, would be “near” the peak season; and, therefore, contrary to the assertion of 

DLC in its Request for Review, the Region’s scheduling decision does not conflict with 

established Board law.  In addition, it can be reasonably argued that the eight-week 

period between July 18 and September 12, 2009, was/is the 2009 Comcast Center’s “peak 

season” and, as such, the scheduled election falls within Comcast Center’s “peak 

season.”3 

Second, a persuasive argument can be made that there is no “peak season” at the 

Comcast Center, in that the number of employees working at any one time is determined 

                                                 
2 Exhibit C is a Comcast Center  employee’s work schedule for the current season through the end of 
August. 
  
3 In its Request for Review, DLC asserts that “[b]y the last few shows of the season, college students have 
left the local area to return to school, out-of-state employees have returned to their off-season homes, and 
local residents have begun their off-season jobs.”  There is no support in the record for DLC’s claim that 
“college students have left the local area to return to school.”  In fact, there are few, if any, college students 
among the eligible voters.   
 
In addition, DLC’s other assertions defy logic.  In this regard, the statement that “out-of-state employees 
have returned to their off-season homes” implies that out-of-state employees would travel distances and 
take up residence near the Comcast Center for the opportunity to work a couple of shows.  This of course is 
ludicrous.  Similarly, the statement that local residents have begun their off-season jobs” implies that voters 
leave their primary employment to have the opportunity to work a couple of shows which is, once again, an 
illogical proposition. 
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by the needs of the particular shows – not the time of the season.4  Third, at no time 

during a Comcast Center season do all or even most of the eligible voters work a 

particular show.  Fourth, in Bogus Basin Recreation Ass’n., 212 NLRB 833 (1974), the 

principal decision relied on by DLC, the bargaining unit was comprised solely of 

seasonal workers, none of whom would have been employed on the date of the scheduled 

election.5 Fifth, delaying the rerun election until the 2010 season would have the effect of 

disenfranchising some of the eligible voters who participated in the second election.  

Compare Diamond Walnut Growers, Inc., 308 NLRB 933 (1992). 

The Timing Of The Election Is Appropriate.  

DLC next complains that the rerun election should be delayed until the 2010 

season to give DLC “sufficient time to overcome the taint of the objectionable conduct 

that rendered the prior election null and void.” However, DLC was handed a “gift” in that 

it was granted a rerun election not because there is any evidence of taint but because “the 

commission of an act by a Board Agent conducting an election which tends to destroy 

confidence in the Board's election process, or which could reasonably be interpreted as 

                                                 
4 For example, the 2009 Comcast Center concert season, when concluded, will have spanned a total of 
sixteen (16) weeks.  Seventeen (17) concerts will have been played during the first eight (8) weeks of the 
season, while sixteen (16) concerts will have been held over the last eight (8) weeks of the season.  This is 
hardly supportive of the notion that the Comcast Center has a “peak season.”   
 
5 Six Flags Over Georgia, Inc., 215 NLRB 809 (1974), another decision cited by DLC, did not involve the 
issue of the appropriate date for the scheduling of the election.  The decision, however, issued on December 
14, after the Six Flag’s 1974 season had ended, thus precluding the holding of the election until the start of 
the next season.  
 
Interestingly, in the third decision cited by DLC, Libby, McNeill & Libby, 90 NLRB 279 (1950), the Board 
directed that the election be conducted during a time period in which 400 to 450 seasonal employees would 
be working as opposed to a second “peak” period in which approximately 1,000 seasonal employees would 
be employed.  In that case, the Board scheduled the election in the first time period because it believed that 
the seasonal workforce during the first period would be representative and would have the greatest interest 
in selecting the bargaining representative.  Analogously, in the instant case, the only way for the Region to 
insure that the employees who voted in the second election will have their voices heard is to schedule the 
rerun election during the 2009 DLC season.    
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impugning the election standards we seek to maintain, is a sufficient basis for setting 

aside that election.”  Athbro Precision Engineering, 166 NLRB 966 (1967).   

In addition, its is the bargaining unit employees and not DLC who were harmed 

by the Board Agent misconduct in that they have been denied the certification of their 

collective bargaining agent not because the vote was tainted but because the Board 

requires that the integrity of its processes be maintained above all else.  The Regional 

Director clearly was correct in not further punishing these employees by deferring the 

election until the 2010 season which would have meant that the employees would not 

have a collective bargaining agreement or even a bargaining agent in place during the 

2010 Comcast Center season. 

The Regional Director Has Ordered That The Election 
Be Conducted Pursuant To The Correct Excelsior List. 

  
DLC next argues that the “correct” Excelsior List should be based on the 12-

month period immediately preceding the issuance of the Supplemental DDE and not 

based on the 2008 calendar year.  This argument merely is a “back door” attempt by DLC 

to get the rerun election postponed to the 2010 season.  In this regard, in its Request for 

Review (at pp. 16-17), DLC argues as follows:   

However, simply modifying the Regional Director’s eligibility standard for the 
September 11 and 12 election will not effectively remedy this problem given the 
shortened campaign and lack of working days remaining before the election.  
Such a change to the Excelsior List at this time will eliminate any opportunity for 
these 29 employees, who likely have not participated in previous representation 
elections, to fully understand the issue and seek information, from either DLC or 
the Local 11, related to the question of union representation.  As such, the 
Regional Director’s determination of the appropriate eligibility formula must be 
reversed and the American Zoetrope and Oak Mountain standard must be adopted 
for an election during the 2010 season. 
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 The original petition in this case was filed in December 2007 in anticipation of the 

2008 Comcast Center season.  Because of first the gross misconduct of DLC, i.e. paying 

employees to come and vote, and secondly Board Agent misconduct, the employees have 

been denied the opportunity to have a bargaining representative and a collective 

bargaining agreement in place for two seasons, i.e. the 2008 and 2009 seasons.  DLC is 

now asking that the Board, under the guise of complaining about the Excelsior List, delay 

the revote until the 2010 season which will result, at a minimum,6 in the employees not 

having an opportunity to have a collective bargaining agreement in place until, at the 

earliest, the 2011 season – 3 and ½ years after the original petition was filed!7 

 In addition, the issue of the appropriate eligibility formula has already been 

litigated by the parties in this case.  See January 16, 2008 DDE and March 13, 2008 

Board Order denying DLC’s Request for Review.8  As such, DLC’s argument is barred 

by the law of the case doctrine.  See, e.g., Teamsters Local 75, 349 NLRB 77 (2007) 

(“Although the law of the case doctrine does not absolutely preclude reconsideration or 

reversal of a prior decision, such action should not be taken absent ‘extraordinary 

circumstances such as where the initial decision was clearly erroneous and would work a 

manifest injustice’”).9   See also Virginia Concrete Corp., 338 NLRB 1182, 1183 (2003) 

                                                 
6 Based on its conduct, to date, it would be naïve to believe that DLC would not file objections to the 
conduct of an election held during the 2010 season and take appeals from the denial of those objections – 
thereby denying its employees the certification of a collective bargaining agent until sometime after the 
2010 season.  
 
7 This case has already become an example of why the Employee Free Choice Act is necessary.  It will 
become a “poster child” for those who support the passage of that act if the Board allows the rerun election 
to be delayed until the 2010 season. 
 
8 In seeking review of the Regional Director’s eligibility formula in this case, DLC clearly was aware that 
the Regional Director had based the eligibility formula on the calendar year preceding the election.  See 
Exhibit D. 
 
9 DLC, in its Request for Review, does not even discuss the application of this doctrine.  
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(applying law of the case doctrine in a representation proceeding);  Technology Services 

Solutions, 332 NLRB 1096, 1096 fn. 3 (2000) (recognizing that unpublished orders of the 

Board establish the law of the case in subsequent proceedings).  

DLC’s Recusal Argument Has No Merit. 
 

DLC lastly argues that Region 1 should not be permitted to conduct the rerun 

election because of bias.  DLC’s argument is wholly without merit.  As best can be 

discerned from its truncated argument, DLC is contending that Region 1 is biased 

because it failed to discover the Board Agent misconduct for several weeks; because the 

Regional Director’s notification of the reason for the rerun election was published in 

accordance with the Case Handling Manual; and because the Region would not disqualify 

the previous Union observers.  Simply stated, DLC cites no cases in support of its 

contentions because its contentions are specious.  

Conclusion. 
 

 For the reasons set out above, the Petitioner, IATSE, Local 11, respectfully 

requests that the Board deny the Employer’s Request for Review. 

    Respectfully submitted, 
For the Petitioner, 
IATSE, Local 11, 

 
Date: September 3, 2009  /s/ Gabriel O. Dumont, Jr./ 

 
    Dumont, Morris & Burke, P.C. 
    14 Beacon Street, Suite 300 
    Boston, MA 02108 
    (617) 227-7272 
    (617) 227-7025 (facsimile) 
    gdumont@dmbpc.net 

https://www.lexis.com/research/buttonTFLink?_m=95c1ace80942f58465db36d8f256c763&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b349%20N.L.R.B.%2077%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=28&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b338%20N.L.R.B.%201182%2cat%201183%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVlz-zSkAl&_md5=984f4063e79dd5316c7b70cd207436d7
https://www.lexis.com/research/buttonTFLink?_m=95c1ace80942f58465db36d8f256c763&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b349%20N.L.R.B.%2077%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=27&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b332%20N.L.R.B.%201096%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVlz-zSkAl&_md5=b7760e2f5e3f60f4dfcd892ba091593f
https://www.lexis.com/research/buttonTFLink?_m=95c1ace80942f58465db36d8f256c763&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b349%20N.L.R.B.%2077%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=27&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b332%20N.L.R.B.%201096%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVlz-zSkAl&_md5=b7760e2f5e3f60f4dfcd892ba091593f
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DLC CORP. d/b/a 
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INTERNATIONAL ALLIANCE OF 
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CERTIFICATE OF SERVICE 
 

 The undersigned hereby certifies that a copy of the Petitioner’s Opposition to 

Employer’s Request for Review of the Regional Director’s Orders has this day been 

forwarded, via e-mail, to Elizabeth Cyr, Esq. and Lawrence D. Levien, Esq., counsel for 

DLC Corp. d/b/a Live Nation New England at Ecyr@akingump.com and 

Llevien@akingump.com and to Rosemary Pye Regional Director, at 

Rosemary.Pye@nlrb.gov. 

 

September 3, 2009     /s/ Gabriel O. Dumont, Jr./ 
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