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EMPLOYER’S REQUEST FOR REVIEW OF THE REGIONAL DIRECTOR’S ORDERS

Pursuant to Sections 102.67 and 102.69 of the National Labor Relations Board’s Rules
and Regulations, Employer DLC Corp. d/b/a Live Nation New England (“DLC” or “the
Employer”) submits this Request for Review of the Regional Director’s recent decisions in the
above-captioned matter. Specifically, DLC requests review of the Regional Director’s
Supplemental Decision and Direction of Third Election issued on August 17, 2009 and the
Regional Director’s Order Denying Motion for the Recusal of Region One and Regional Director
Rosemary Pye and Denying Employer’s Request for Costs issued on August 19, 2009.

DLC requests review on the grounds that the Regional Director has failed to follow
established Board precedent regarding the administration of a representation election for a
seasonal workforce. Moreover, given both the perceived and actual lack of neutrality exhibited
by Region One and the Regional Director, all future elections in this matter must be administered

by personnel from a sister region.



I FACTUAL BACKGROUND

A. DLC’s Operations

Live Nation (formerly known as Clear Channel Entertainment) presents and promotes
live music and entertainment throughout the United States and internationally. DLC, as part of
the Live Nation corporate family, presents concerts at several venues throughout New England,
including the Comcast Center' in Mansfield, Massachusetts. The Comcast Center is an
amphitheater, or an open-air venue, with a seating capacity of approximately 19,000. As such,
the Comcast Center only operates between late May and mid-September each year. The final
performance of the 2009 Comcast Center season is scheduled for September 12.

When DLC schedules an artist to perform, the Company is typically responsible for
providing a stage crew to assist the artist’s touring crew.? Tr. 20-23. The size of the stage crew
will vary depending upon the particular artist, but the crew’s duties and responsibilities are
consistent. Tr. 58. The stage crew will typically set up or “load-in” scenic materials and
lighting, audio, and video equipment prior to the show and break down or “load-out” the
equipment after the performance is completed. Tr. 42. The crew will also work during the
performance in a variety of technical positions, such as spot light operator or camera operator.
Tr. 90-94. For each show there are load-in, performance, and load-out shifts or “calls,” each
staffed by the stage crew. Tr. 60. Call times are staggered throughout the day of the show with

some crew members starting as early as 6:00 a.m. and others ending as late as 3:00 a.m. the

! Formerly known as the Tweeter Center.

? Transcript citations refer to the transcript from the April 2006 unit hearing in Case 1-RC-22005 the record
of which, as explained more fully in Section 1.C. below, was adopted into the record in this matter by judicial notice.
Citations to the transcript are designated by “Tr, . The transcript is attached hereto as Exhibit L.



following morning. Tr. 58-60. There is a four hour minimum for each shift, but crew members
can work as many as 18 hours per shift. Tr. 59.

DLC assembles the stage crew based upon the specifications provided by the artist. Tr.
57, 68. The artist informs DLC of the size and technical requirements needed for the load-in,
performance, and load-out calls. Tr. 57, 68. The DLC crew chief then staffs each call based upon
the availability and technical expertise of the Company’s stage crew employees. Tr. 59-60, 79-
80. DLC maintains a pool of over 400 stage crew employees from which it draws when staffing
a show and over 150 employees will work at the Comcast Center during the course of one
summer season. Tr. 75. This large compliment of employees ensures coverage for every show,
as multiple events may be scheduled at more than one venue on the same night or, even more
likely, on several consecutive nights at one or multiple venues, making it impossible to use the
same individuals on every crew.’ Tr. 59.

The large pool of stage crew employees is also necessary both because of the seasonal
nature of the venue and the fluctuating nature of the work during the summer season. Obviously,
DLC does not schedule any work at this venue for more than seven months out of the year.
Moreover, during the season, DLC may go for long periods of time with no events scheduled,
resulting in no stage crew work for its employees. Then, multiple nights of work may develop in
short time frames. The work also occurs on nights and, most frequently, on weekends. To
combat both this inconsistency and irregular hours, many DLC stagehands maintain other
employment including regular, unrelated, full-time employment that allows for DLC work on

nights and weekends, working for several different stage crew labor companies, or working on

? Shows are often scheduled for several consecutive nights at the Comcast Center, for example, or a show
may be scheduled at the Comcast Center on a Friday night and at another DLC venue on a Saturday night. In these
instances the load-out for a Friday night show may end at 3:00 a.m. Saturday morning with the load-in call for the
Saturday night show starting at 6:00 a.m. that morning. Tr. 59.



touring concert productions lasting for several months to over a year. Tr. 36-37, 61. Similarly,
DLC also frequently employs students on its stage crews.* Tr. 27, 61-62. Like those employees
with other employment obligations, these student employees present greatly varying availability.
Tr. 28-29. DLC also employs numerous employees who reside out of state, but who regularly
come to Boston to work shows during the summer. Tr. 31-32; 69-70. For all these reasons, DLC
must maintain a large pool of employees upon which it can draw if it hopes to staff shows
adequately. Tr. 59.

B. Case 1-RC-22005

On March 29, 2006, Local 11 of the International Alliance of Theatrical Stage
Employees, Moving Picture Technicians, Artists & Allied Crafts of the United States, its
Territories & Canada, AFL-CIO, CLC (“Local 11” or “the Union™) filed a petition in Case 1-
RC-22005 seeking to represent certain DLC stage crew employees who regularly worked at
various DLC concert venues throughout metro-Boston, including the Comcast Center and other
seasonal venues as well as several year-round venues.” See Decision and Direction of Election,
Case 1-RC-22005, p. 2 (May 9, 2006) attached hereto as Exhibit A (hereafter, “22005-DDE”).

The parties disagreed as to the appropriate eligibility formula to be used to determine the pool of

* The metro-Boston area contains an extraordinarily high number of colleges and universities. Tr. 19-20.
There are also numerous music schools and colleges in Boston. Tr. 20. As a result DLC employs many students to
work as stage crew at this venue. Tr. 61.

> The venues covered by this petition were: The Comcast Center in Mansfield, Massachusetts (seasonal);
The Orpheum Theater in Boston, Massachusetts (seasonal); Gillette Stadium in Foxborough, Massachusetts
(seasonal); Campanelli Stadium in Brockton, Massachusetts (seasonal); Somerville Theater in Somerville,
Massachusetts; Sanders Theater in Cambridge, Massachusetts; Tsongas Arena in Lowell, Massachusetts; Roxy
Nightclub in Boston, Massachusetts; Lido Nightclub in Revere, Massachusetts; and Chevalier Theater in Medford,
Massachusetts.



eligible voters.® A unit hearing was conducted and the parties submitted post-hearing briefs
setting our their respective positions.

DLC argued that all questions related to eligibility should be resolved pursuant to Clear
Channel d/b/a Oak Mountain Amphitheater, Case No. 10-RC-15344 attached hereto as Exhibit B
(hereafter “Oak Mountain”), and the cases cited therein, including American Zoetrope
Productions, Inc., 207 NLRB 621 (1973). See 22005-DDE, p. 3. In these cases, the Board
“found appropriate an eligibility formula for a unit of stagehands enfranchising those employees
who had worked at least two shows in the year prior to the decision.” Id. As such, DLC sought
an eligibility formula that permitted any employee who had worked two shows or more over the
past year to vote. See id.

The Regional Director concluded that the “facts in this case are similar to those in. . .
American Zoetrope and Oak Mountain” because “in each of these cases, as well as in the present
case, the only evidence in the record regarding the employer’s satisfaction with an employee’s

work is whether it has reemployed him within a reasonable period of time.” Id. at p. 4 (emphasis

added). The Regional Director further stated that the “eligibility standard adopted in American
Zoetrope and Oak Mountain best reflect the policy of enfranchising employees who by
happenstance are not currently employed but who have a reasonable expectancy of
reemployment.” Id. (citations omitted). Thus, the Regional Director concluded that “eligible to
vote in the election will be all employees who were employed by the Employer on at least two

shows in the year prior to the date of this Decision and Direction of Election.” Id. at p. 6.

‘pLC argued that the appropriate eligibility formula should be any employees who worked two shows
within the past year or who worked three shows within the prior two years. The Union argued that only employees
who averaged four hours of work per week over the past three months should be eligible to vote.



In the Direction of Election portion of the decision, the Regional Director for the first
time changed her articulation of the eligibility requirement, stating “[e]ligible to vote are those in
the unit who were employed on at least two shows during the calendar year immediately
preceding the date of this Decision.” Id. at p. 8 (emphasis added). DLC, however, reading this
statement in the context of the Regional Director’s entire decision, understood the eligibility
period to be the 12-month period immediately preceding the issuance of the decision. As such,
DLC submitted an Excelsior List to the Region listing all employees who had worked two shows
or more within the 12 months preceding the Regional Director’s decision. No election was
conducted in this matter, however, as Local 11 withdrew the petition on June 26, 2006.

C.  Case1-RC-22162

On December 4, 2007, Local 11 filed a new petition to represent certain DLC stagehand
employees working at the Comcast Center. A unit hearing was conducted on December 18,
2007 to address the same issues that were litigated in case 1-RC-22005, including the appropriate
eligibility formula. Due to the similarity of the issues in dispute, the parties agreed to rely on the
record from the unit hearing in case 1-RC-22005 rather than present new evidence. See Decision
and Direction of Election, Case 1-RC-22162, pp. 1 (fn. 2) , 2 (fn. 6) (Jan. 16, 2008) (hereafter,
“22162-DDE”).

The Regional Director’s findings in case 1-RC-22162 mirrored her findings in case 1-
RC-22005 and she again held that “the appropriate eligibility formula should be all employees
who were employed by the Employer on at least two shows in the year prior to the date
preceding the issuance of this Decision and Direction of Election.” Id. at 2. The Regional
Director supported this holding by, again, citing to American Zoetrope and the standard set forth

in that case of “two shows in the year prior to the issuance of the Decision and Direction of



Election.” Id. at 6. The Regional Director again noted that “the only evidence in the record
regarding the employer’s satisfaction with an employee’s work is whether it has reemployed that

employee within a reasonable period of time.” Id. (emphasis added).

The Regional Director, however, again modified her description of eligibility formula in
the Direction of Election portion of her decision. Id. at p. 8. Here again, the Regional Director
stated that, “[e]ligible to vote are those in the unit who were employed on at least two shows
during the calendar year immediately preceding the date of this Decision.” Id. (emphasis added).
DLC again read this requirement in the context of the entire decision and understood the relevant
time period to be the 12-month period prior to the decision. The distinction, however, was
irrelevant given the timing of the decision as the list would have contained the same employees
regardless of whether the relevant period was January 2007 through December 2007 or the 12
months preceding the issuance of the decision. As such, DLC provided an Excelsior List setting
out all employees who had worked at least two shows during the 2007 Comcast Center season.

The initial election in this matter was conducted on June 13 and 14, 2008 at the Comcast
Center. See DLC Corp., 335 NLRB No. 130, *1 (Mar. 31, 2009). The tally of ballots showed 48
votes for the Union and 53 votes against. /d. Thereafter, Local 11 filed objections to the
election which were ultimately resolved by the Board in its March 31, 2009 decision setting
aside the election results and directing that a re-run election bé conducted. Id. at *9-*10.
Pursuant to this decision, the Employer provided the Regional Director a new Excelsior List on
April 13, 2009 that included all employees who had worked two shows during the 12 months
prior to the Board’s decision. Yet again, the distinction between a calendar year versus a 12-

month period was irrelevant given the timing of the Board’s decision.



The second election in this matter was conducted on June 19, 20, and 21, 2009 at the
Comcast Center. See Supplemental Decision and Direction of Third Election, Case 1-RC-22162,
p- 1 (Aug. 17, 2009) (hereafter, “Supplemental Decision”). The Union prevailed in this election
by a vote of 50 to 46. Id. at p. 2. On June 29, 2009, the Employer filed objections to the election
based on significant misconduct by both the Union’s election observers and by a Region One
Board Agent who engaged in excessive fraternization with one of the Union’s election observers
during the administration of the election. See DLC Election Objections, Case 1-RC-22162 (June
29, 2009) attached hereto as Exhibit C (hereafter “Election Objections™). DLC filed its position
statement in support of these election objections on July 9, 2009 setting out clear evidence that
the Board Agent in question engaged in conduct sufficiently pervasive to destroy laboratory
conditions. See DLC Position Statement Supporting Election Objections, Case 1-RC-22162
(July 9, 2009) attached hereto as Exhibit D (hereafter “Position Statement”). The Regional
Director issued a Direction and Notice of Hearing on Objections in which she stated that “having
investigated and duly considered the matter. . . I find that the objections raise substantial and
material factual issues that may be best resolved on the basis of record testimony at a hearing.”
See Direction and Notice of Hearing on Objections, Case 1-RC-22162 (July 22, 2009). The
hearing was scheduled to begin August 17, 2009. Id.

On August 11, 2009, Region One personnel informed DLC that the Regional Director
had learned that significant Board Agent misconduct, in addition to what DLC had previously
alleged, occurred during the administration of the election sufficient to warrant a new election
and that the scheduled hearing was no longer necessary. See Order Denying Motion for the
Recusal of Region One and Regional Director Rosemary Pye & Denying Employer’s Request for

Costs, Case 1-RC-22162, p.2-3 (Aug. 19, 2009) (hereafter “Recusal Order”). Specifically, the



Regional Director discovered that the Board Agent in question “friended” the Union’s election
observer on the social networking site “Facebook” during the administration of the election. The
Regional Director acknowledged that the Board Agent’s conduct “could tend to destroy
confidence in the Board’s election process” and that a third election was necessary “to ensure the
integrity of the election process.” Id. At that time, the Region proposed that the second re-run
election in this matter be conducted September 11 and 12, 2009 — the last working days of the
Comcast Center’s seasonal operations.

In response to the Region’s failure to execute its investigatory duties in a timely manner,
the Employer filed a request for reimbursement of its legal fees. See Letter to R. Pye, (Aug. 13,
2009) attached hereto as Exhibit E. The evidence that formed the basis of the Regional
Director’s decision to direct a third election occurred more than six weeks prior to her August 11
decision, during the June 19-21 election. Id. In the interim, DLC incurred significant legal fees
in the preparation of its election objections and supporting evidence and in preparation for the
investigatory hearing directed by the Regional Director. /d.

On August 12, DLC was informed by Region One personnel that the official basis for the
second re-run election in the election notice would be stated as follows: “the election has been
rescheduled for administrative reasons beyond the control of the parties.” See Email from E.
Goldman, (Aug. 12, 2009) attached hereto as Exhibit F. On August 13, as DLC was preparing
its response to the Region’s proposed election schedule, Region personnel further informed DLC
that the Region “intends to conduct the rerun election during this DLC/Live Nation season, and
is unwilling to consider deferring it until next year” and that the Region would “consider other
alternatives for completing it this season, including the possibility of conducting the election off-

site.” See Email from E. Goldman, (Aug. 13, 2009) attached hereto as Exhibit G.



In its letter dated August, 13, 2009, DLC objected to the proposed election schedule for
the second re-run election and argued that the election must be conducted during the 2010
concert season. See Letter Responding to Proposed Election Schedule, (Aug. 13, 2009) attached
hereto as Exhibit H (hereafter “Election Letter”). DLC contended that a 2010 election was
necessary to comply with established Board law regarding seasonal workforces and to ensure
sufficient time to overcome the lingering taint of the Board Agent’s misconduct, among other
reasons. Id. DLC argued that the proposed schedule was highly impractical because only 25
days would remain following the issuance of the Regional Director’s decision prior to the start of
the election. /d. More importantly, however, DLC noted that there were only five working days’
in which the Company could conduct its campaign and address the taint of the Board Agent
misconduct prior to the on-set of the 24-hour captive audience speech prohibition for a
September 11 and 12 election. /d. Thus, DLC argued, it would be “virtually precluded from
conducting a campaign of any significance or an opportunity to explain and clarify the
circumstances under which the prior election was overturned.” Id.

On August 14, 2009 DLC filed its motion seeking the Region and Regional Director’s
recusal from this matter. See Motion for the Recusal of Region One and Regional Director
Rosemary Pye, (Aug. 14, 2009) attached hereto as Exhibit I (hereafter “Recusal Motion). DLC
argued that such relief was necessary due to the clear bias on the part of the Region and the
Regional Director against the Employer evidenced by the “Region’s stated intentions regarding

the third election coupled with the Region’s refusal to admit its misconduct.” Id. at p. 3. As

7 The Regional Director stated that six working days remained in the Comcast Center season despite DLC’s
information to the contrary. See Supplemental Decision, p. 3-4. A previously announced concert scheduled for
September 10, 2009 (Lil’ Wayne) was cancelled and there is no longer a show scheduled for that date. Thus, there
were only five working days remaining in the Comcast season as of August 17.

10



such, DLC concluded that the Region could no longer administer the pending matters in a fair
and neutral manner. /d.

On August 17, 2009 the Regional Director issued the Supplemental Decision and
scheduled the election to occur on September 11 and 12, 2009 at the Comcast Center. On August
19, 2009 the Regional Director issued the Recusal Order denying the Employer’s request for
reimbursement of legal fees and recusal of the Region and Regional Director. On August 24,
2009 DLC submitted an Excelsior List reflecting all employees that had worked two or more
shows in the 12-month period preceding the August 17 decision. See August 24 Excelsior List,
Case 1-RC-22162, attached hereto as Exhibit J. Approximately 146 employees were eligible to
vote using this eligibility criteria. /d. DLC was informed by Region personnel, however, that
the relevant time period for the list was January 1, 2008 through December 31, 2008 and
instructed DLC to submit a new Excelsior List reflecting employees who had worked two or
more shows during the specified time period. On August 27, DLC submitted this list as
requested by the Region but noted its objection to the list and that the list reflected the incorrect
pool of voters for the third election. See August 27 Excelsior List, Case 1-RC-22162 attached
hereto as Exhibit K. Approximately 127 employees matched the Region’s eligibility criteria.® /4.
IL. ARGUMENT: THE REGIONAL DIRECTOR’S ORDERS MUST BE REVERSED

A. THE THIRD ELECTION SHOULD BE CONDUCTED AT THE PEAK OF
THE 2010 COMCAST CENTER SEASON

1. THE SCHEDULED ELECTION VIOLATES ESTABLISHED
BOARD LAW

% There are approximately 10 employees included on this list that are not included on DLC’s initial
Excelsior List. See August 24 Excelsior List; August 27 Excelsior List. Additionally, approximately 29 employees
that were included on DLC’s initial list are not included on the list requested by the Region. Id.

11



| It is well-settled that representation elections involving a seasonal workforce must be
conducted at peak season. Bogus Basin Recreation Ass’n, 212 NLRB 833 (1974); Six Flags Over
Georgia, Inc., 215 NLRB 809, 810 (1974); Libby, McNeill & Libby, 90 NLRB 279 (1950). In
Bogus Basin Recreation Association, the Board made clear that an election among seasonal
workers “shall be held at or near the peak of the Employer’s seasén, at a time when there 1s
employed a maximum or near maximum representative complement of employees.” Bogus
Basin Recreation Ass'n, 212 NLRB at 834. The Board’s long-standing peak season policy
ensures “the opportunity of casting ballots to as many employees as possible.” Libby, MecNeill &
Libby, 90 NLRB at 281.

In selecting September 11 and 12 to conduct the third election, the Regional Director has
disregarded established Board law. There can be no dispute that the Comcast Center is a
seasonal venue with a seasonal workforce and, thus, the Board’s established precedent for such
operations is controlling. Any contention that the DLC operations do not peak in a traditional
sense because the maximum employee complement is never employed on-site at one time is
misguided. The record is clear that employee availability for the Comcast Center peaks at or
near mid-season when all out-of-state and college-aged employees, as well as all employees with
regular off-season employment are available to work shows. As such, Bogus Basin Recreation
Association and the guidelines articulated therein must govern the scheduling of the third
election in this matter.

The Region’s failure to schedule the second re-run election at or near the peak of the
Comcast Center season will disenfranchise a significant number of voters. The selected dates are
the last two working days of the season for DLC employees. By the last few shows of the

season, college students have left the local area to return to school, out-of-state employees have

12



returned to their off-season homes, and local residents have begun their off-season jobs. It is
highly unlikely that eligible voters falling into any of the aforementioned categories will take
part in an election conducted in mid-September.” Given that this case has involved an election
with a three-vote margin of victory for the Employer followed by an election with a two-vote
margin of victory for the Union, it is imperative that the third election be scheduled to maximize
voter participation. As such, the second re-run election should be conducted at or near the peak
of the 2010 season.

2. THE ELECTION SCHEDULE AS SET BY THE REGIONAL
DIRECTOR DOES NOT PERMIT SUFFICIENT TIME TO
OVERCOME THE TAINT OF BOARD AGENT MISCONDUCT

Following the Regional Director’s direction of a third election, only 25 days remained
before the start of the election and only 18 days remained following the submission of the
Excelsior List. Moreover, at the time of the Regional Director’s decision there were only five
working days remaining in the Comcast Center season in which the Company could conduct its
campaign prior to the on-set of the 24-hour captive audience speech prohibition. Due to this
accelerated schedule, DLC is precluded from conducting a campaign of any significance and has
little opportunity to explain the basis for the direction of a third election.

Lack of a significant campaign period is of particular importance in this matter given the
circumstances under which the prior election was overturned. The second election was
overturned due to Board Agent misconduct that, according to the Regional Director, “could tend
to destroy confidence in the Board’s election process.” See Recusal Order, p. 2. Such conduct

tainted the workforce and brought the Region’s neutrality into question. To set an accelerated

° Alternative means of conducting the election, such as the use of an off-site voting area, will not remedy
this issue of voter availability. Regardless of whether the election is conducted at the Comcast Center or some other
location following the conclusion of the season, it is unlikely that a representative complement of eligible voters will
be available to participate in the election.
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election schedule encompassing only five working days in this circumstance is highly
inappropriate as the Board’s neutrality is paramount to a free and fair election. It is imperative
that the parties have sufficient time to overcome the taint of the objectionable conduct that
rendered the prior election null and void. In a highly divided workforce such as this one, caution
must be taken to ensure that the outcome of the election is legitimate. Given the extent to which
DLC has been prejudiced by Board conduct in this matter, it would be highly inappropriate to
further prejudice the Company by eliminating any campaign period to address the prior
misconduct.
3. THE REGIONAL DIRECTOR HAS ORDERED THE ELECTION

TO BE CONDUCTED PURSUANT TO AN INCORRECT

EXCELSIOR LIST

In the Supplemental Decision, the Regional Director stated that the appropriate pool of
voters for the third election are all employees who worked two or more shows at the Comcast
Center between January 1 and December 31, 2008. See Supplemental Decision, p. 1 (fn. 1). This
eligibility formula, however, is contrary to the Regional Director’s prior decisions involving
these parties as well as the case law on which she relied in those decisions. A close reading of
the prior decisions and the cases cited therein clearly reveal that the appropriate eligibility
formula for this case should be all employees who worked two or more shows in the 12 months
immediately preceding the Supplemental Decision.

In American Zoetrope, the Board considered the appropriate eligibility formula for the
short-term employment and irregular employment patterns common to the entertainment
industry. 207 NLRB 621, 622-23 (1973). The Board held that an eligibility formula permitting
all “employees who were employed by the Employer on at least two productions during the year

preceding [the] Decision and Direction of Election” to vote best embodied the policy of
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enfranchising all employees “with a reasonable expectancy of future employment.” Id. at 623.
The Board held that this eligibility formula was appropriate because the only evidence of the
“Employer’s satisfaction with an employee’s work is whether it has in fact reemployed him
within a reasonable period of time.” Id.

The Board affirmed the American Zoetrope eligibility formula in Oak Mountain, which
involved an open-air concert amphitheatre identical to the Comcast Center. See Oak Mountain,
p. 3-5. The Board held that eligibility questions related to Oak Mountain employees “can and
should be decided using existing Board precedent” and that the “Admerican Zoetrope formula is
appropriate in this case.” Id at. pp. 4, 5. The Board articulated the appropriate eligibility standard
as follows: “granting all stagehands who worked at least two shows over the past year the right
to vote.” Id. at p. 3.

In the Regional Director’s 22005-DDE and 22162-DDE, she explicitly adopted the
eligibility formula set out in American Zoetrope and Oak Mountain. See 22005-DDE, p. 3-6;
22162-DDE, p.6. The Regional Director stated that this standard best reflected the policy of
enfranchising employees who have a reasonable expectancy of reemployment. See 22005-DDE,
p-4; 22162-DDE, p.6. Atno time did the Regional Director set forth an explanation or even
reference the use of a January to December timeframe rather than a 12-month period for
application of this eligibility formula in any decision related to this matter. Instead, the Regional
Director only included a vague reference to “calendar year” in the final articulation of the
adopted eligibility standard that differed from all other descriptions of the formula that
referenced the “prior year.”

It is clear that the standard adopted by the Board in American Zoetrope and Oak

Mountain uses the 12-month period immediately preceding the direction of the election to

15



determine eligibility. It is obvious that this timeframe best provides a “reasonable period of
time” in which to determine whether employees have a “reasonable expectation of
reemployment.” At no point has the Board adopted an eligibility standard under American
Zoetrope that requires an evaluation of the calendar year preceding the direction of election as
there is simply no basis to believe that an evaluation of the prior calendar year would reveal
employees with a reasonable expectation of reemployment.

The Regional Director’s use of a calendar year timeframe improperly modifies the well-
settled American Zoetrope eligibility formula and contradicts the Regional Director’s stated
findings regarding the DLC workforce. The Regional Director has inexplicably adopted this
modified standard without articulating any basis for its use or any explanation of why such a
standard is appropriate in this case. There is simply no basis to believe that the Employer’s
operations between January and December 2008 provide a “reasonable period of time” to
identify employees with a reasonable expectation of reemployment in 2009 and beyond.
Moreover, while this distinction had gone unnoticed through previous elections, it is no longer a
distinction without meaning. The Regional Director’s standard will act to disenfranchise
approximately 29 employees who have worked two shows or more over the past 12 months but
have been inexplicably deemed to not have a reasonable expectation of reemployment.
Moreover, the Regional Director’s standard will enfranchise approximately 10 employees who
worked two shows during the first portion of the 2008 season but who have not worked the
requisite number of shows since that time.

There can be no dispute that all employees with a continuing interest in the terms and
conditions of employment at the Comcast Center should be provided an opportunity to vote in

this representation election. However, simply modifying the Regional Director’s eligibility
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standard for the September 11 and 12 election will not effectively remedy this problem given the
shortened campaign period and lack of working days remaining before the election. Such a

. change to the Excelsior List at this time will eliminate any opportunity for these 29 employees,
who likely have not participated in previous representation elections, to fully understand the
issue and seek information, from either DLC or the Local 11, related to the question of union
representation. As such, the Regional Director’s determination of the appropriate eligibility
formula must be reversed and the American Zoetrope and Oak Mountain standard must be
adopted for an election during the 2010 season.

B. ALL FUTURE ELECTIONS SHOULD BE CONDUCTED BY A REGION
OTHER THAN REGION ONE

The Region’s actions both during and following the June 19-21 election demonstrate a
lack of neutrality such that all future elections should be administered by Board Agents from a
region other than Region One. Assigning matters involving these parties to a sister region will
ensure complete neutrality in the execution of the Board’s processes and, more importantly, will
ensure that all future elections are conducted in a free and fair manner.

The Regional Director’s failure to properly execute her investigatory duties following the
filing of the Employer’s Election Objections evidences a clear bias against DLC. The Regional
Director not only failed to properly investigate the alleged misconduct and fraternization by a
Board Agent but she explicitly stated that she had fully investigated and considered the issues
raised by the Employer. See Direction and Notice of Hearing on Objections, Case 1-RC-22162
(July 22, 2009). Given that additional misconduct was uncovered during the Region’s
preparation for the August 17 hearing, it is clear that the Regional Director did not conduct a full

and thorough investigation of the allegations — revealing her bias towards DLC. The Regional
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Director’s failure to properly execute her duties led to the incurrence of significant legal fees and
wasted the parties’ time and resources in preparation for an unnecessary hearing.

Of even more concern, however, is the Region’s conduct after learning of the Board
Agent’s misconduct. The Regional Director acknowledged that the Board Agent misconduct was
sufficient to warrant a third election and that such conduct “could tend to destroy confidence in
the Board’s election process.” See Recusal Order, p. 2. Despite this acknowledged taint on the
Board’s processes, the Regional Director took no steps to ensure that the lingering taint among
eligible voters was resolved. Moreover, the Region’s insistence on categorizing the basis for the
third election as “administrative error” will fail to correct employees’ erroneous conclusions that
the excessive and improper fraternization between the Board Agent and the Union’s
representative was appropriate. Misleading the voters in this manner certainly will not act to
restore confidence in the Board’s neutrality. The Region’s failure to properly acknowledge and
address this misconduct calls into question the integrity and neutrality of the Board’s processes
and prohibits the administration of a free and fair election.

Similarly, DLC requested that the Union’s election observers who were engaged in the
objectionable conduct alleged in the Employer’s Election Objections be prohibited from acting
as observers during future elections. Despite the clear misconduct engaged in by these
observers, the Regional Director denied the Employer’s request without explanation. The
Regional Director’s failure to consider DLC’s request and respond in full is further evidence of
the Region’s lack of neutrality. For these reasons, and in order to ensure a free and fair election,

all future elections must be conducted by Board personnel from a region other than Region One.
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III. CONCLUSION

For the reasons expressed herein, DLC requests that the Board reverse the Regional
Director’s Orders and direct the second re-run election to be conducted at the peak of the 2010
Comcast Center season and that the election shall be administered by a region other than Region
One.

Respectfully submitted this 31st day of August, 20009.

T Se

Lawrence D. Levier/ u

Elizabeth Cyr

AKIN GUMP STRAUSS HAUER & FELD LLP
1333 New Hampshire Ave., N.W.
Washington, DC 20036

(202) 887-4000 (telephone)

Counsel for DLC
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1333 New Hampshire Ave., N.-W.
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(202) 887-4000 (telephone)
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
FIRST REGION

In the Matter of

DLC CORP. d/b/a TEA PARTY CONCERTS
and/or LIVE NATION

Employer
and Case 1-RC-22005
INTERNATIONAL ALLIANCE OF
THEATRICAL STAGE EMPLOYEES,
MOVING PICTURE TECHNICIANS, ARTISTS

AND ALLIED CRAFTS OF THE U.S. AND
CANADA, LOCAL 11, AFL-CIO, CLC

Petitioner

DECISION AND DIRECTION OF ELECTION'

The Employer is engaged in promoting musical concerts at 38 different venues in eastern
Massachusetts. The Union seeks to represent a unit of about 200-250 stage hands and wardrobe
attendants employed by the Employer at 10 venues in the greater Boston area. With the exception of the
house sound technician employed at the Tweeter Center, the parties agree on the unit description.” The
Union would include the house sound technician at the Tweeter Center, while the Employer would
exclude that position from the unit. The parties also disagree regarding the eligibility formula to be used
in the election. The Union proposes that employees be eligible to vote who worked an average of four
hours per week in the calendar quarter preceding the issuance of the Decision and Direction of Election,
as well as any additional employees who worked an average of four hours per week during the

! Upon a petition duly filed under Section 9(c) of the National Labor Relations Act, as amended, a hearing was held before a
hearing officer of the National Labor Relations Board. In accordance with the provisions of Section 3(b) of the Act, the Board
has delegated its authority in this proceeding to the Regional Director.

Upon the entire record in this proceeding, I find that: 1) the hearing officer's rulings made at the hearing are free from prejudicial
error and are hereby affirmed; 2) the Employer is engaged in commerce within the meaning of the Act, and it will effectuate the
purposes of the Act to assert jurisdiction in this matter; 3) the labor organization involved claims to represent certain employees
of the Employer; and 4) a question affecting commerce exists concerning the representation of certain employees of the
Employer within the meaning of Section 9(c)(1) and Section 2(6) and (7) of the Act.

? The unit agreed upon by the parties is:

All full-time and regular part-time stage hands and wardrobe attendants, including carpenters, riggers,
lighting technicians, audio technicians, camera operators, truck loaders, electricians, grips, gaffers, slide
projector operators, and properties employees employed by the Employer engaged in the loading in,
operation, and loading out of equipment used in connection with live entertainment events presented at the
Tweeter Center, Mansfield, Mass., Orpheum Theater, Boston, Mass., Somerville Theater, Somerville, Mass.,
Sanders Theater, Cambridge, Mass., Gillett¢ Stadium, Foxboro, Mass., Campanelli Stadium, Brockton,
Mass., Chevalier Theatre, Medford, Mass. Tsongas Arena, Lowell, Mass., Club Lido, Revere, Mass., and
Roxy Nightclub, Boston, Mass., but excluding all other employees, office clerical employees, managerial
employees, guards, and supervisors as defined in the Act.



approximately 13-week period in the summer of 2005 when the Tweeter Center was operational. The
Employer proposes that employees be eligible to vote who have worked either two shows or more over
the last year or three shows or more over the last two years. Finally, the Union contends that the Board
should run a manual election in this matter, while the Employer argues that a mail ballot election should
be conducted.

I find that the appropriate eligibility formula should be all employees who were employed by the
Employer on at least two shows in the year prior to the date of this Decision and Direction of Election
who were not terminated for cause or quit voluntarily prior to the completion of the last job for which
they were employed. 1 further find that the position of house sound technician at the Tweeter Center
should be included in the unit. Finally, I conclude that the mechanics of the election, including whether
the election should be conducted manually or by mail ballot, is an administrative matter to be determined
by the Regional Director following the issuance of the Decision and Direction of Election.

A. The Employer’s Operation

The Employer is a wholly owned subsidiary of Live Nation (formerly known as Clear Channel
Entertainment), and, as indicated above, is engaged in promoting musical concerts at 38 different venues
in eastern Massachusetts. The Employer typically is responsible for providing a stage crew for the
concerts it promotes. At certain venues, the venue either provides the stage crew itself or there isa
collective-bargaining agreement in effect that governs the issue. Attwo venues,’ the Employer has a
collective-bargaining agreement in place with the Union. At several other venues,”® the stage crew is
provided by a sister company of the Employer under a collective-bargaining agreement with the Union.
Finally, there are the 10 non-represented venues at issue in this case where the Employer is solely
responsible for providing the stage crew for performances.’ Of these, Campanelli Stadium, Gillette
Stadium, and the Tweeter Center are each open-air venues that operate seasonally between late May and
mid-September. The Orpheum Theater lacks air conditioning and is also, essentially, a seasonal venue,
because it generally does not operate in July and August. The remaining 6 venues operate year round.

The Employer produces and provides labor for an average of 119 shows per year at these 10
venues. Over three-quarters of these shows are held at either the Orpheum Theater or the Tweeter Center.
About 90-95 percent of these shows are single performances. On occasion, the Employer will have shows
at different locations on the same night.

Douglas Borg is the senior vice president of venues for the Employer. Thomas Bates is the senior
director of productions for the Employer and is responsible for managing the production of the shows
produced by the Employer, reporting to Borg. Bill Kinney is the crew chief and is responsible for the
hiring and staffing of the stage crews. Kinney reports to Bates. Some productions also require an
assistant crew chief.

Before a performance, the band informs the Employer of its needs for the stage crew, identifying
the numbers and categories of employees it requires. Bill Kinney calls the crew and assigns them their

3 These are the Bank of America Pavilion and Fenway Park.

4 These are the Colonial Theater, the Opera House, and the Wilbur Theater.

5 These venues are set forth in the unit description above.

¢ The parties have stipulated, and I find, that Douglas Borg, Thomas Bates, and Bill Kinney are statutory supervisors who should

be excluded from any unit found appropriate. The parties further stipulated, and I find, that the position of assistant crew chief is
supervisory and should be excluded from any unit found appropriate.



duties. Bates testified that Kinney calls “benefit” employees’ first, “then there’s people who seem to have
more availability than others,” and “then after that we go down a list.” Kinney may determine not to call
employees who have had performance issues. The size of the crew varies from as few as 4-6 for
performances at the Roxy Nightclub and Somerville Theater, to as many as 100-130 crew members for
performances at Gillette Stadium.

Employees perform the same duties at whichever venue they work. These duties include the
loading and unloading of equipment before and after the show, known as “load in” and “load out,” and
may also include some duties during the performance itself, such as spotlight operator and camera
operator. Crew members work a minimum of four hours per shift and may work as many as 18 hours.
The call times for members of the crew will vary. Different crews may be used to staff shows on
consecutive nights in different venues to keep the employees fresh.

The Employer employed about 250 employees who worked on at least one show in 2004 and in
2005. There were about 200 employees who worked two jobs in one year or three jobs in two years.
Beyond that information, there is no evidence in the record regarding the number of hours, or the number
of shows, worked annually by employees.

The Employer presented testimony that some of its employees have other jobs, are college
students or have out-of-state addresses. The precise number of employees in these categories is not
reflected in the record. There was anecdotal testimony describing two to three employees in each
category. Further, the Employer presented testimony that some employees, on occasion, go on tour with a
band, taking them out of the job market until their return. In support of this claim, the Employer
introduced a chart which identified six employees who worked for the Employer in 2003 and 2005, but
not in 2004. The reasons for their absence and return were not explained. There is no evidence in the
record identifying the number of employees who left the Employer but did not return. The Employer also
identified three employees who went on tour with bands for unspecified periods of time during which
they were not available to work for the Employer.

B. The Appropriate Eligibility Formula

1. Positions of the Parties

The Employer argues that the determination of an eligibility formula in this matter should be
governed by the Board’s decision in Clear Channel d/b/a Oak Mountain Amphitheater, Case No. 10-RC-
15344 (unpublished Decision, December 3, 2003). In Oak Mountain, the Board, following its decision in
American Zoetrope Productions, Inc., 207 NLRB 621 (1973), found appropriate an eligibility formula for
a unit of stagehands enfranchising those employees who had worked at least two shows in the year prior
to the decision. Further, contending that there are special circumstances existing in the Boston market for
employees, the Employer argues for an additional eligibility standard enfranchising employees who have
worked three shows in the previous two years. These special circumstances include the unpredictability
of the work of the Employer and the transient nature of its work force due to the fact that employees have
other commitments, such as other jobs or being college students. The Employer also argues that some
employees go on tour with bands for periods of time, taking them out of the job market during that period.

The Union argues that eligible voters should be those who averaged four or more hours of work
in the calendar quarter immediately preceding the issuance of the Decision and Direction of Election
under the Board’s decision in Davison-Paxon Co., 185 NLRB 21, 23-24 (1970). In order to
accommodate those employees who work the seasonal venues such as the Tweeter Center, the Union
proposes that those employees who worked an average of four hours per week during the Tweeter Center

7 “Benefit” employees are those who receive benefits from the Employer, including health insurance, vacation pay, and 401(k)
benefits. Employees became benefited by working more than 1500 hours in the year. There are presently nine benefit
employees.



season® also be eligible to vote. In support of its position that I apply the Davison-Paxon formula for
eligibility, the Union relies upon Steppenwolf Theatre Co., 342 NLRB No. 7 (2004).

2. Analysis

In devising eligibility formulas to fit the unique conditions of a specific industry, the Board seeks
“to permit optimum employee enfranchisement and free choice, without enfranchising individuals with no
real continuing interest in the terms and conditions of employment offered by the employer.”  Trump Taj
Mahal Casino Resort, 306 NLRB 294, 296 (1992). In the different areas of the entertainment industry,
the Board has been flexible in devising eligibility formulas, in recognition of the fact that employees are
frequently hired on a day-by-day or production-by-production basis. DIC Entertainment, L.P., 328
NLRB 660 (1999). In doing so, the Board stated that it is its responsibility to devise an eligibility formula
that is “compatible with our obligation to tailor our general eligibility formulas to the particular facts of
the case.” American Zoetrope, supra. Thus, in Medion, Inc., 200 NLRB 1013 (1972), employees who
were employed on at least two productions for a minimum of 5 working days in the year preceding the
decision were deemed eligible to vote. In American Zoetrope, the Board eliminated the 5 day
requirement on a showing that, unlike in Medion, most unit jobs lasted only 1 or 2 days.

In Clear Channel d/b/a Oak Mountain Amphitheater, cited by the Employer, the Board granted
review of a regional director’s decision in which he applied a variant of the Medion formula to a unit of
stage hands and related employees similar to the unit at issue here. The Board invited briefs addressing
whether the Board should reconsider the entertainment eligibility formulas set forth in Medion, American
Zoetrope, and related cases. The Board determined it was “unnecessary to reevaluate the eligibility
formulas in this industry” and decided the case based on existing precedent. Oak Mountain, supra, slip
op. at 4. The Board found that the employer’s shows lasted only one to three days, with the majority
lasting only 1 day. The Board determined that an employee successfully completing two projects for the
employer was a more significant indication of future employment than the total number of hours worked.
Thus, the Board eliminated the hours of work requirement found by the regional director and held that the
American Zoetrope standard of two shows in the year prior to the issuance of the Decision and Direction
of Election applied.

I find that the facts in this case are similar to those in Medion, American Zoetrope, and Oak
Mountain. Each of these cases involved employers who generally employed employees on projects for
brief periods of time, frequently as short as one day. An employee’s likelihood of reemployment is
demonstrated by the fact that he was recalled by the employer, indicating a satisfaction with his past
performance. In each of these cases, as well as in the present case, the only evidence in the record
regarding the employer’s satisfaction with an employee’s work is whether it has reemployed him within a
reasonable period of time. In Medion, American Zoetrope, and Oak Mountain, the Board found that
evidence of repeated employment of the employee on multiple projects was a positive indicator that the
employee had a reasonable expectancy of future employment with the employer. Therefore, the
eligibility standard adopted in American Zoetrope and Oak Mountain best reflect the policy of
enfranchising “employees who by happenstance are not currently employed, but who have a reasonable
expectancy of reemployment.” Hondo Drilling Company N.S.L., 164 NLRB 416, 417 (1967); American
Zoetrope, supra at 623.

Inasmuch as most unit jobs last only one day, the standard of two shows in a year strikes a proper
balance for eligibility in this case. While the Union urges that the eligibility formula should be based
upon hours worked, I conclude that such a formula would not be appropriate. It is the Employer’s recall
of an employee to work, not the number of hours of work actually performed, that is most indicative of
the employee’s reasonable expectancy of recall. See American Zoetrope, supra at 623. Moreover, the

8 The Tweeter Center season is about 13 weeks in duration during the summer months.



record lacks any evidence of the hours worked by the Employer’s employees upon which such a finding
could be based. :

The Employer further seeks to expand the American Zoetrope formula by adding an additional
eligibility criterion of three shows worked in a two-year period based on the asserted “special
circumstances” of this Employer. I find this position to be unsupported by record evidence. The special
circumstances argued by the Employer concern its contention that the sporadic nature of the Employer’s
work has led to a transient workforce with numerous other obligations and inconsistent availability for
work. These commitments, it is argued, render their employment more sporadic in the Boston market
than in other areas and are related to the facts that some employees are college students, others have other
jobs, and still others may go on tour with bands for periods of time during which they are unavailable for
employment with the Employer.

The record is virtually devoid of facts to support this contention, however, rendering it entirely
speculative. There is no evidence of the number of employees who are college students or who have
other jobs.” The Employer identified six employees who worked in 2003 and 2005, but not in 2004. No
evidence was offered, however, as to the reasons for their break in employment, beyond the speculation
of Douglas Borg that “they may have been on tour.” Three employees were identified as having gone on
tour with bands and returned, though the record does not identify the dates or lengths of their service.”” 1
conclude that this number, out of a potential unit of 200-250 employees, is far.too small to warrant an
expansion of the eligibility formula, especially in the absence of evidence of the reasons for the
employment break or evidence that there was a commitment to return to work for the Employer. While it
is possible that employees may voluntarily leave the Employer for a period of time and return, it is
equally likely that the employee may not return. The sporadic nature of the Employer’s work, argued by
the Employer in support of its position, is similar to that in both American Zoetrope and Oak Mountain.
There is no evidence that the work force in this case is any different from, or less available than in those
cases. I note further that the Employer has cited no authority in which an eligibility formula similar to
what it has proposed was adopted by the Board. While the Board does have broad authority in this area in
the interests of enfranchising employees who maintain a continuing interest in the Employer, I find that
connection in this case to be speculative and, therefore, I reject the Employer’s proposal.’!

As to the formula proposed by the Union, I find its reliance on Steppenwolf Theatre Company,
supra at 342 NLRB, to be misplaced as Steppenwolf is factually distinguishable from the present case. In
Steppenwolf, the Board noted that the most widely used formula for voting eligibility is the Davison-
Paxon formula, under which an employee is deemed eligible to vote if he averaged 4 or more hours of
work per week in the calendar quarter prior to the eligibility date. Davison-Paxon, supra at 185 NLRB
21, 23-24. The Board further noted that the Davison-Paxon formula is normally applied to determine
eligibility of part-time or on-call employees absent a showing of special circumstances. The Board stated,
“Irregular patterns of employment in the entertainment industry have sometimes presented special
circumstances, leading the Board to create various eligibility formulas suited to those unique conditions,”
citing, among other cases, Medion and American Zoetrope. Steppenwolf, supra, slip op. at 3. The Board
concluded that Steppenwolf did not present special circumstances warranting a deviation from the
Davison-Paxon formula. 1 conclude that the present case does present such special circumstances.

® While the Employer did offer exhibits listing employees who were college students or had other employment, the Hearing
Officer properly rejected these exhibits as the Employer refused to provide the names of the individuals involved.

'° The Employer, on brief, asserted facts (Employer brief, p. 10, fn. 15 and 16) regarding several employees and their purported
breaks in service. These assertions, however, appear to be unsupported by record evidence.

" Moreover, use of the American Zoetrope formula here would enfranchise a substantial number of employees as the record
indicates that out of 250 employees in 2003, about 200 worked two shows or more and would be eligible to vote under the
American Zoetrope formula. Similarly, employees on tour for six months have a significant opportunity to work two shows in
the remaining six months, thereby becoming eligible to vote.



Steppenwolf involved a theater company operating 12 months a year with performances taking
place 48-50 weeks a year in three theaters. The employer had a permanent full-time staff of 19,
supplemented by part-time employees. Part-timers performed about 30 percent of the work necessary for
the production. The hours worked by part-time employees varied widely, with some working one to two
days and then not being needed for a period of time, while others worked more hours per week or were
used on a more frequent basis. The evidence showed that many part-time employees repeatedly worked
for the employer and some filled in for full-time employees. No party in Steppenwolf argued that the
Medion or American Zoetrope formulas should apply; the Board found them to be factually
distinguishable. Steppenwolf, supra, sl. op. at 3, fn. 7.

These facts contrast markedly with the facts here. The Employer has a small permanent work
force and the vast majority of its work is performed by part-timers. The regularity of work is far less
frequent in this case and the duration of the jobs far shorter, generally lasting one day. In short, this case,
unlike Steppenwolf, demonstrates the irregularity of employment appropriate for the application of the
American Zoetrope formula rather than the Davison Paxon formula. Accordingly, I reject the Union’s
proposed application of the Davison-Paxon formula. In light of this determination, I need not make a
decision on the Union’s additional proposal regarding the eligibility of employees who average four or
more hours per week during the Tweeter Center season.'?

Accordingly, I find that eligible to vote in the election will be all employees who were employed
by the Employer on at least two shows in the year prior to the date of this Decision and Direction of
Election who were not terminated for cause or quit voluntarily prior to the completion of the last job for
which they were employed.

C. The House Sound Technician at the Tweeter Center

1. Facts;

The Employer employs a house sound technician for performances at the Tweeter Center, an
outdoor venue that has a lawn seating area.”> The house sound technician is responsible for the sound
emanating to the lawn at the venue and for taking decibel readings for the surrounding neighborhoods.
Additionally, he is responsible for running an audio line to the press tent and trouble-shooting the
speakers at the turnstiles and gates to the venue. Unlike stage hands, who report to Bill Kinney, the crew
chief, the house sound technician reports to and is scheduled by Thomas Bates, the senior director of
productions, to whom Kinney reports. The house sound technician’s duties also include reporting to
Bates regarding the condition of the equipment. Unlike other stage hands, the house sound technician is
not required by the band for its performance, but is hired on the Employer’s own initiative for reasons that
are not clear in the record. The record is silent as to what contacts the house sound technician has with
other employees. Bates testified that, on rare occasions, the house sound technician could fill in for an
audio technician, a stipulated unit position. The frequency of this occurrence and the duties involved are
not reflected in the record.

Mike Hyman performs as the house sound technician at the Tweeter Center. Hyman is one of the
" Employer’s nine benefit employees and works as a stage hand 12 months of the year. Hyman also works
as a stage hand during performances at the Tweeter Center, both before and after his work as house sound
technician. As a stage hand, he is scheduled and supervised by Bill Kinney. Hyman receives the same

121 note further that there is no evidence on the record regarding the hours worked by the Employer’s employees. In the absence
of such evidence, it is incumbent upon me to choose an eligibility formula that best suits the circumstances of the case.
Steppenwolf, supra, sl. op. at 3, fn. 7.

12 This is the only venue at which the Employer employs a house sound technician.



pay and benefits as other benefit employees, regardless of whether he is functioning as a stage hand or
house sound technician.

The Employer contends that the position of house sound technician at the Tweeter Center should
be excluded from the unit based on its lack of a community of interest with other stage hands and its
separate supervision. The Employer argues that, while the stage crew is responsible for supporting the
artist before, during, and after the performance, the house sound technician has little responsibility to the
artist during the performance. The Employer contends on brief that there is “very little interaction”
between the house sound technician and the stage crew. The Employer concedes that Hyman performs
stage crew duties when not performing as house sound technician and that, on that basis, he is an eligible
voter, but maintains that the position of house sound technician should be excluded from the unit.

The Union contends that the house sound technician position should be included in the unit as
Hyman, the incumbent, also functions as a stage hand and has similar wages and benefits as other
employees. The Union contends that the fact that the house sound technician is separately supervised is
not a sufficient basis for excluding the position from the unit.

2. Analysis

The Employer makes two main arguments for the exclusion of this position — that it is separately
supervised, and that, unlike the remainder of the stage crew, it is not requested or required by the
performing artist. While the house sound technician may not be required for the artist to perform, clearly
the Employer has determined that this position is essential to the performance itself. While the testimony
was not detailed, the technician’s duties are to monitor the audio levels at the concert, which would
appear to be of primary import to the performance. Supporting this conclusion is the testimony that the
house sound technician fills in on occasion for the audio technician, indicating that the two positions
involve similar skills. Accordingly, the duties of the position seem similar to those performed by other
unit employees. While the Employer contends that there is “very little interaction” between the house
sound technician and the stage crew, the record contains no evidence regarding what interaction exists, if
any, between these employees.

I conclude that the position of house sound technician should be included in the unit. The
position has similar duties to another unit position. The holder of the position also holds a unit position
and receives the same pay and benefits as other employees. While he is separately supervised while
functioning as house sound technician, that fact, standing alone, does not warrant exclusion of the
position. See Blue Grass Industries, 287 NLRB 274, 298 (1987) (mill clerical). Moreover, were the
position not to be included, it appears that this could be the sole unrepresented position at the venue. Mrs.
Karl's Bakery, 214 NLRB 230, 231 (1974). Accordingly, for these reasons, I find that the house sound
technician at the Tweeter Center should be included in the unit.

D. The Mail Ballot

The parties disagree on whether the election in this matter should be conducted manually or by
mail. The mechanics of the election, including the date, time, place of the election, and whether the
election should be conducted by mail or manually is a nonlitigable issue at the hearing. There is no
statutory requirement or other rule stating that a regional director’s decision on whether or not to conduct
an election by mail ballot must be contained in the Decision and Direction of Election. Odebrecht
Contractors of Florida, Inc., 326 NLRB 33 (1998). While the parties may have input into the decision, I
will determine the mechanics of the election following the issuance of the Decision and Direction of
Election.



Accordingly, based upon the foregoing and the stipulations of the parties at the hearing, I find that
the following employees of the Employer constitute a unit appropriate for collective bargaining within the
meaning of Section 9(b) of the Act:

All full-time and regular part-time stage hands and wardrobe attendants, including
carpenters, riggers, lighting technicians, audio technicians, camera operators, truck
loaders, electricians, grips, gaffers, slide projector operators, and properties employees
employed by the Employer, engaged in the loading in, operation, and loading out of
equipment used in connection with live entertainment events presented at the Tweeter
Center, Mansfield, Mass., Orpheum Theater, Boston, Mass., Somerville Theater,
Somerville, Mass., Sanders Theater, Cambridge, Mass., Gillette Stadium, Foxboro,
Mass., Campanelli Stadium, Brockton, Mass., Chevalier Theatre, Medford, Mass.,
Tsongas Arena, Lowell, Mass., Club Lido, Revere, Mass. and Roxy Nightclub, Boston,
Mass., and the house sound technician at the Tweeter Center, but excluding senior vice
president of venues, senior director of productions, crew chief, assistant crew chief, all
other employees, office clerical employees, managerial employees, guards, and
supervisors as defined in the Act.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted by the Regional Director among the employees in
the unit found appropriate at the time and place set forth in the notice of election to be issued
subsequently, subject to the Board's Rules and Regulations. Eligible to vote are those in the unit who
were employed on at least two shows during the calendar year immediately preceding the date of this
Decision who were not terminated for cause or quit voluntarily prior to the completion of the last job for
which they were employed, including employees who did not work during that period because they were
ill, on vacation, or temporarily laid off. Employees engaged in an economic strike, who have retained
their status as strikers and who have not been permanently replaced are also eligible to vote. In addition,
in an economic strike which commenced less than 12 months before the election date, employees engaged
in such strike who have retained their status as strikers but who have been permanently replaced, as well
as their replacements, are eligible to vote. Those in the military services of the United States may vote if
they appear in person at the polls. Ineligible to vote are employees who have quit or been discharged for
cause since the designated payroll period, employees engaged in a strike who have been discharged for
cause since the commencement thereof and who have not been rehired or reinstated before the election
date, and employees engaged in an economic strike which commenced more than 12 months before the
election date, and who have been permanently replaced. Those eligible shall vote whether or not they
desire to be represented for purposes of collective bargaining by International Alliance of Theatrical Stage
Employees, Moving Picture Technicians, Artists and Allied Crafts of the U.S. and Canada, Local 11,
AFL-CIO, CLC.

LIST OF VOTERS

In order to assure that all eligible voters may have the opportunity to be informed of the issues in
the exercise of the statutory right to vote, all parties to the election should have access to a list of voters
and their addresses which may be used to communicate with them. Excelsior Underwear, Inc., 156
NLRB 1236 (1966); NLRB v. Wyman-Gordon Co., 394 U.S. 759 (1969). Accordingly, it is hereby
directed that within seven days of the date of this Decision, two copies of an election eligibility list
containing the full names and addresses of all the eligible voters shall be filed by the Employer with the
Regional Director, who shall make the list available to all parties to the election. North Macon Health
Care Facility, 315 NLRB 359 (1994). In order to be timely filed, such list must be received by the
Regional Office, Thomas P. O'Neill, Jr. Federal Building, Sixth Floor, 10 Causeway Street, Boston,
Massachusetts, on or before May 16, 2006. No extension of time to file this list may be granted except in



extraordinary circumstances, nor shall the filing of a request for review operate to stay the requirement
here imposed.

RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board's Rules and Regulations, a request for review
this Decision and Direction of Election may be filed with the National Labor Relations Board, addressed
to the Executive Secretary, 1099 14th Street, N.W., Washington, DC 20570.

This request must by received by the Board in Washington by May 23, 2006. You may also file the
request for review electronically. Further guidance may be found under E-Gov on the National Labor
Relations Board web site: www.nlrb.gov.

/s/ Rosemary Pye
Rosemary Pye, Regional Director
First Region
National Labor Relations Board
Thomas P. O'Neill, Jr. Federal Building
10 Causeway Street, Sixth Floor
Boston, MA 02222-1072

Dated at Boston, Massachusetts
this 9th day of May, 2006.

h:\r01com\decision\rc-22055 (dlc corp.).doc
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

CLEAR CHANNEL D/B/A OAK
MOUNTAIN AMPHITHEATER
Employer

and Case 10-RC-15344

UFCW, LOCAL 1657
Petitioner

DECISION ON REVIEW AND ORDER

On December 23, 2002, the Regional Director for Region
10 issued a Decision and Direction of Election in the
above-entitled proceeding. He found appropriate a unit of
all regular stagehands, lighting, sound, and other
entertainment set up and load out employees who were
employed by the Employer on at least two shows or other
events for a minimum of 40 working-hours for the one-year
period preceding the issuance of the Decision and Direction
of Election, and who were not terminated for cause or quit
voluntarily prior to the completion of the last job for
which they were employed.l

Thereafter, in accordance with Section 102.67 of the
Board’s Rules and Regulations, the Employer filed a timely
request for review of the Regional Director’s decision,
contending that the Regional Director erred in applying a
variant the Medion formula to the unit employees in this
case. The Petitioner filed an opposition brief.

On February 6, 2003, the Board granted the Employer’s
request for review. In its order granting review, the
Board requested that the parties file briefs addressing
whether the Board should reconsider precedential
convention/entertainment industry eligibility formulas as
set -forth in Medion, Inc., 200 NLRB 1013 (1972); American
Zoetrope Productions, Inc., 207 NLRB 621 (1973); Juilliard
School, 208 NLRB 153 (1974); and DIC Entertainment, LP, 328
NLRB 660 (1999), aff’d 238 F.3d 434 (D.C. Cir. 2001). The
election was held as scheduled on January 23, 2003, and the
ballots were impounded pending the Board’'s decision on
review. The Employer and the Petitioner filed briefs on
review in support of their positions, and the International
Alliance of Theatrical Stage Employees, Motion Picture

1 This was a variant of the test set forth in Medion, Inc., 200 NLRB
1013 (1972).




Technicians, Artists and Allied grafts, AFL-CIO, CLC
(“IATSE”) filed an amicus brief.”

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel. The
Board has considered the entire record in this case with
respect to the issue on review and decides, for the reasons
set forth below, to reverse the Regional Director’s
decision, and to use the eligibility formula presented in
American Zoetrope.

FACTS

The Employer is engaged in the business of promoting
concerts and events at the Oak Mountain Amphitheatre and at
various other venues in Alabama and Mississippi. When
promoting an event, the Employer contracts with an agency
for a guarantee to the artists, packages and markets the
event, sells tickets, and hires on-call stagehands as
needed to work the event. Supervisor Mark Hanson is
responsible for calling stagehands from a potential pool of
about 200 to 250 employees. When an employee is called, he
or she is free to accept or reject the shift. When
deciding which employees to call in, Hanson considers the
employees’ years of service, availability, skills, and past
job performance. Hanson called in as few as 4 or as many
as 70 employees pre-event, depending on the show's needs.

Typically, stagehands assist the bands’ crews in
unloading equipment and moving it onto the stage,
assembling equipment, and then disassembling the equipment
and reloading it on trucks at the end of the night.
Although jobs may range from a single night to festivals
lasting 3 nights with multiple stages manned by separate
crews, the vast majority of shows are l1-day events.,
Employees receive a minimum of 4 hours show-up pay, and
some may work only this minimum. Others, however, may work
a total of 16 to 18 hours a day including “load in” hours,
“show” hours and “load out” hours. Even among employees
called back to more than one show, the number of hours
worked by each stagehand in a calendar year varies greatly,
from 8 hours to more than 800 hours. The Petitioner
contends that the unit should include only those “core
group” employees, who are called repeatedly, work both
Birmingham area and out-of-town events, and have hours that
range from about 200 to 600 or more hours during 2002.

2 Amicus IATSE requests oral argument. This request is denied as the
record, exhibits and briefs adequately present the issues and positions
of the parties.

5 out of the 70 shows that the Employer staffed in 2002, 54 were l-day
events, 8 were 2-day events and 7 were 3-day events. There was one 5-
day event in which only 5 crew members were used.



ANALYSIS

In the entertainment industry, the Board has held that
it is necessary to devise eligibility formulas that take
into account the irregular pattern of employment in much of
the industry, while retaining the flexibility to tailor
such formulas to the individual facts of each case.

Medion, Inc., 200 NLRB 1013 (1972); Rmerican Zoetrope, 207
NLRB 621, 623 (1973). These eligibility formulas are
designed to protect and give full effect to the voting
rights of those employees who by happenstance are not
currently employed, but who have “a reasonable expectancy
of further employment” with the employer. American
Zoetrope, 207 NLRB at 623; Medion, 200 NLRB at 1014. See
also, Hondo Drilling Company N.S.L., 164 NLRB 416, 417
(1967) .

In this case, the Petitioner originally proposed that
the Board apply an eligibility formula granting stagehands,
who worked at least 10 shows or 300 hours during the
preceding 12 months, eligibility to vote. The Employer, on
the other hand, contended that the facts of this case are
similar to those in American Zoetrope, 207 NLRB 621 (1973),
and proposed applying the eligibility formula used in that
case——granting all stagehands who worked at least 2 shows
over the past year the right to vote. ’

The Regional Director found the eligibility formula
proposed by the Petitioner to be too narrow, and the
eligibility formula proposed by the Employer to be overly
broad. In an effort to target what the Regional Director
referred to as a “core group” of employees “whose
seniority, experience and willingness to work have resulted
in repeated call backs, . . . and the accumulation of hours
numbering in the 100’s as opposed to single digits,” the
Regional Director found that all stagehands who worked at
least 2 shows for a minimum of 40 working hours during the
year preceding his decision to be eligible to vote. The
Regional Director based the formula on the one applied by
the Board in Medion, Inc., 200 NLRB 1013 (1972), in which
the Board found eligible all production employees who
worked for the employer on at least 2 productions for a
minimum of 5 working-days during the year preceding
issuance of the Decision and Direction of Election.
Finding that the number of hours, as opposed to days
worked, was the more salient consideration because the
number of hours worked on a typical shift in this case can
vary from 4 to 18, the Regional Director converted the
working day requirement into hours.

We granted review because we believed this case raised
significant issues with regard to the formula chosen by the



Regional Director. In granting review we also decided to
afford the parties and others the opportunity to comment on
the effectiveness of Board precedent on entertainment
industry eligibility issues.

In response to our query as to the suitability of
Board precedent in this area, the Petitioner said that the
Board’s current case law is “reasonable, applicable and
should therefore be controlling law in the facts of this
matter.” In addition, although the Petitioner had
originally proposed a more exclusive eligibility formula,
the Petitioner currently takes the position that the
formula applied by the Regional Director is reasonable.’

The Employer’s response to the Board Order included
suggestions that the Board consider predictions of future
work patterns and individualized employee circumstances
when considering these cases generally. However, in the
end, the Employer affirms its original claim that the
established formula used in American Zoetrope is
appropriate for the unit employees in this case.

Considering the present posture of this case,
including the views of the parties and amicus, we now find
it unnecessary to reevaluate eligibility formulas in this
industry. Rather, we believe this case can and should be
decided using existing Board precedent.

Initially, we note that the facts in this case are
~similar to those presented in Medion and American Zoetrope.
Tn all three cases an individual employee’s chances of
reemployment depend in large part upon the employer’s
satisfaction with the employee’s past performance. Medion,
200 NLRB at 1014; American Zoetrope, 207 NLRB at 623.
Likewise, in all of these cases the only evidence produced
in the record relative to the employer’s satisfaction with
the employee’s work is whether it has in fact reemployed
that employee within a reasonable period of time. Id.
Thus, in both Medion and American Zoetrope, the Board found
that evidence of repeated employment of the employee on
multiple projects was a positive indication that the
employee had a reasonable expectation of future employment
with the employer.

However, because of different employment patterns, the
Board did not include the additional 5 working-day
eligibility requirement used in Medion in formulating the
American Zoetrope eligibility formula. The main difference

4 1y its amicus brief, IASTE defers to the Petitioner on the issue of
which formula should be used in this case and is in general agreement
that Board precedent in this area “has proven successful in identifying
those employees with a ‘sufficient interest in the employers’ terms and
conditions of employment to warrant being eligible to vote.’”



petween the two cases is that while the employer in Medion
engaged in both long-term and short-term projects

(documentaries and features as well as TV commercials), the
employer in American Zoetrope was involved in mainly 1-2
day projects (TV commercials). Similarly, the Employer’s

shows in this case last from 1 to 3 days, with the majority
of shows lasting 1 day only. The Board in BRmerican
7oetrope reasoned that where there is a good chance that an
employee will have worked successfully on 2 productions and
yet not have been employed for 5 working-days, the fact
that the employee has successfully completed 2 projects for
the Employer 1is a more significant indication of the
l1ikelihood of future employment than the total number of
days worked. This is certainly the case here, as at least
18 of the stagehands who have worked on 4 shows or more
have not worked 40 hours or more for the Employer over the
last year and thus would be excluded under the formula
applied by the Regional Director. As noted in American
Zoetrope, the elimination of the 5 working-day requirement
in cases such as these gives due recognition to the fact
that in these circumstances fewer hours worked is still
compatible with a reasonable expectancy of future
employment.

We find therefore, in agreement with the Employer,
that the American Zoetrope formula 1s appropriate in this
case.’

ORDER

Accordingly, the case 1s remanded to the Regional
Director for appropriate action consistent with this
Decision and Order.

ROBERT J. BATTISTA, CHAIRMAN
WILMA B. LIEBMAN, MEMBER
PETER C. SCHAUMBER, MEMBER

Dated, Washington, D.C., December 3, 2003.

With regard to the Regional Director’s rationale for attempting to
include employees with longer work hours because these employees
represent a “core group” who are called in more often for work by the
Employer, we note that the Board has not traditionally attempted to
separate employees con that basis. See e.g., Steiny & Co., 308 NLRB
1323, 1327-28 (1992); Davison-Paxon Co., 185 NLRB 21 (1970).
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 1

)

DLC CORP. d/b/a LIVE NATION NEW )
ENGLAND )
Employer )

)

and )
)

INTERNATIONAL ALLIANCE OF ) Case Nos. 1-RC-22162

THEATRICAL STAGE EMPLOYEES, )
LOCAL 11 )
)

Petitioner. )

)

EMPLOYER’S OBJECTIONS TO ELECTION
Employer DLC Corp. d/b/a Live Nation New England (“DLC”), hereby files objections
to conduct that affected the results of the re-run election conducted in the above-captioned
matter.! The re-run election in this matter was held on June 19, 20, and 21, 2009 during the
hours of 11:00 am to 2:00 pm and 9:00 pm to 10:30 pm on each day of the election. The tally of
ballots showed 50 votes for the International Alliance of Theatrical Stage Employees, Local 11
(“the Union”) and 46 votes against, giving the Union a two-vote margin of victory out of 96

votes cast. As grounds for its objections, DLC states as follows:

1. On or about the week of June 15, 2009, during the critical period prior to the

representation election, the Union, by and through its agents and/or others with whom it

! The initial election in this matter was conducted on June 13 and 14, 2008. DLC prevailed by five votes.
The Union filed objections to the election and a hearing was conducted on August 21 and 22 and September 3, 2008.
The Hearing Officer issued a decision on September 29, 2008 recommending that each of the Union’s objections be
dismissed and that a Certification of Election be issued. The Union filed exceptions to the Hearing Officer’s
decision and on March 31, 2009, the Board issued its Decision and Direction of Second Election sustaining one of
the Union’s objections and directing that a re-run election be conducted.



acted in concert, sent a letter to all employees on the Excelsior List.> Employees likely
received the letter on June 16 or 17 and DLC did not learn of the letter until June 18, just
one day before the start of the election on June 19. The return address on the envelope
read as follows: “Comcast Center Co-Workers, 885 South Main Street, Mansfield, MA
02048.” The given address is that of the Comcast Center and the same as used for
correspondence from the Employer. The letter, however, did not include any identifying
decals or logos to demonstrate that the letter was sent from, or on behalf of, the Union.
As a result, the letter was highly confusing and misleading to employees. The letter also
contained knowingly false and misleading information. Specifically, the letter contained
completely false information regarding the terms and conditions of employment at the
Comcast Center and misleading information regarding terms and conditions at another
venue, Fenway Park. The incorrect information about the Comcast Center was compared
to the misleading information about Fenway Park, a venue covered by a Union collective
bargaining agreement. The information regarding Fenway Park would only be known to
those individuals who have worked at the venue or have knowledge of the Union’s
agreement. As a result, the knowingly false information regarding DLC terms and
conditions was presented in a manner highly detrimental to the Employer. Additionally,
the Union knowingly timed the sending of the letter, just days prior to the start of the
election, such that DLC would not have an opportunity to rebut and/or correct the

allegations in the letter nor an opportunity to clarify that the letter was not DLC

2 Given the unique nature of the Comcast Center’s operations, the Excelsior List represents only a sub-
section of DLC stagehand employees based on the eligibility formula previously determined by the Regional
Director. The Union’s involvement with this mailing is clear as individuals who were not acting in concert with the
Union would not know the precise list of 129 individuals who were eligible to vote. Here, where it appears that only
eligible voters received the letter, it is clear that a Union-affiliated individual was responsible for the mailing.



correspondence. Because DLC did not learn of the letter and the incorrect information
contained therein until June 18, less than 24 hours prior to the start of the election, it was
prohibited from conducting a captive audience speech to address the inaccuracies. Nor,
on June 18, did DLC have sufficient time prior to the start of the election to send out a
rebuttal letter to eligible voters that could clarify the false information. The
dissemination of this knowingly false, confusing, and misleading letter in such close
proximity to the election clearly interfered with the laboratory conditions necessary for a

free and fair election.

On June 19, 2009 at approximately 10:22 am, the Union, by and through its agents and/or
others with whom it acted in concert, engaged in improper electioneering during the
critical period. The Union’s designated election observer for the June 19 morning and
evening voting sessions and the June 21 morning session, Mr. Adam Piselli, engaged in
improper electioneering by posting the following message on his Facebook page, “To all
fellow stagehands.. .this is our future. Vote yes.” This posting remained visible on Mr.
Piselli’s Facebook page throughout the course of the election, including during the
sessions in which Mr. Piselli acted as the Union’s election observer. This communication
to eligible employees during the administration of the election in which Mr. Piselli acted
as the Union’s election observer constituted improper electioneering during the critical

period and interfered with the laboratory conditions necessary for a free and fair election.

On June 19 and 21, 2009, during the administration of the voting sessions, the Union, by
and through its agents and/or others with whom it acted in concert, engaged in improper
electioneering during the critical period thus destroying the necessary laboratory

conditions. Mr. Piselli, the Union’s designated election observer for the June 19 morning



and evening voting sessions and the June 21 morning session, repeatedly engaged in
objectionable conduct by engaging in certain behavior such as, but not limited to,
enthusiastically greeting voters believed to be pro-Union with applause and extended
greetings and engaging in extended conversation with employees believed to be pro-
Union who entered the voting area. Approximately 25 voters witnessed such conduct by
Mr. Piselli. Additionally, on at least one occasion, Mr. Piselli discussed the progress of
the voting with an eligible employee who had entered the voting area to cast a ballot. In
response to the voter’s question, Mr. Piselli stated that the election was going “well” and
that there was “good turnout” despite the Board Agent’s explicit instruction to Mr. Piselli
not to respond to the voter’s inquiry. Mr. Piselli’s conduct interfered with the laboratory

conditions necessary to conduct a free and fair election.

On June 19 and 20, during the critical period, by and through the conduct of Board Agent
Megan Millar, the laboratory conditions necessary for a free and fair election were
destroyed. On multiple occasions, Ms. Millar engaged in extended and personal
conversation with the Union’s election observer, Mr. Piselli, in the presence of employees
who had entered the voting area to cast a ballot. Such conduct created an improper
impression that the NLRB supported and/or endorsed the Union and, thus, interfered with

the laboratory conditions necessary for a free and fair election.

On June 20, 2009, during the administration of the morning voting session, the Union, by
and through its agents and/or others with whom it acted in concert, again engaged in
objectionable conduct during the critical period thus destroying the necessary laboratory
conditions. The Union’s designated election observer for the June 20 morning session,

Mr. Rob George, repeatedly engaged in objectionable conduct by using his Blackberry



mobile device. It is believed that Mr. George was sending text messages and/or email
messages as well as browsing the internet and, thus, may have been reminding eligible
voters of the on-going election or informing Union representatives which employees had
not yet voted. Such communication with eligible voters and/or the Union is clearly
prohibited and, in fact, is the precise reason why the use of electronic devices by election
observers is prohibited during the voting sessions. Mr. George used his Blackberry device
in some way on at least four different occasions during voting hours and in the voting
area. Such conduct directly violated the rules provided to Mr. George by the Board
Agents prior to the start of the voting session which clearly stated that the use of any
electronic device by election observers is prohibited during the course of the voting
session. Moreover, Mr. George acted as one of the Union’s designated election observers
in the initial election held in this matter in June, 2008 and, as such, Mr. George clearly
had knowledge of the NLRB’s rules addressing election observer conduct during voting
sessions. Mr. George’s disregard for NLRB election guidelines and use of his Blackberry
device clearly interfered with the laboratory conditions necessary to maintain a free and

fair election.

During the critical period, four of the five ‘Notice of Election’ posters that had been
posted throughout the Employer’s facility were defaced to include a check mark or X
mark in the “Yes’ box on the sample ballot. As a result, 2 majority of the posters
throughout the facility appeared to endorse the Union. The cumulative effect of these
defacements created the impression that the NLRB supported the Union’s representation

efforts and recommended voting for the Union. The overall effect of the posters was



confusing and misleading and destroyed the laboratory conditions necessary for a free

and fair election.

The information set out above clearly demonstrates that the laboratory conditions
required for a free and fair election were destroyed due to the conduct of the Union and/or others
with whom it acted in concert. Where the election was determined by only a two-vote margin,
any of the objectionable conduct set out above likely affected employees in numbers sufficient to
impact the outcome of the election. Thus, when the totality of the circumstances surrounding
this election are considered, there can be little doubt that employees were not provided an
opportunity to participate in this election free of coercion, restraint, or interference by the Union.
For these reasons, and any additional reasons that the Region or DLC may discover during
further investigation, DLC respectfully requests that the results of the election in the above-

captioned matter be set aside.

Respectfully Submitted,

&f&,

Lawrence D. Levien

Elizabeth Cyr

Akin Gump Strauss Hauer & Feld, LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036

(202) 887-4000 (telephone)

(202) 887-4288 (facsimile)

Date: June 29, 2009 Counsel for Employer DLC



CERTIFICATE OF SERVICE

This is to certify that the undersigned caused to be served via e-file and facsimile on June 29,
2009, Employer’s Objections to Election upon:

Rosemary Pye

National Labor Relations Board, Region 1
10 Causeway Street, Room 601

Boston, Massachusetts 02222

(617) 565-6725

Regional Director

and one copy via email and U.S. mail to:
Gabriel O. Dumont, Jr.

Dumont Morris & Burke, PC

14 Beacon Street, Suite 300

Boston, Massachusetts 02108
gdumont@dmbpc.net

Counsel for International Alliance of Theatrical Stage Employees, Local 11

@MQ

Elizabeth Cyr

Akin Gump Strauss Hauer & Feld, LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036

(202) 887-4000 (telephone)

(202) 887-4288 (facsimile)

Counsel for Employer DLC
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AKIN GUMP
STRAUSS HAUER & FELD1LLP

eesssssssnssss—— Attorneys at Law

ELIZABETH CYR
202.887.4518/fax: 202.887.4288
ecyr@akingump.com

July 9, 2009
VIA EMAIL & FIRST CLASS MAIL

Mr. Gene Switzer

National Labor Relations Board, Region 1
10 Causeway Street, Sixth Floor

Boston, MA 02222-1072

Re:  DLC Corp. d/b/a Live Nation New England, Case No. 1-RC-22162

Dear Mr. Switzer:

This letter is the position statement of DLC Corp. d/b/a Live Nation New England
(“DLC” or the “Company”) in support of the objections to election it filed on June 29, 2009 in
the above-referenced matter.

The rerun election in this matter was held on June 19, 20, and 21, 2009 based on the
petition filed by the International Alliance of Theatrical Stage Employees, Local 11 (the “Union”
or “Local 117). Voting sessions were held from 11:00 am to 2:00 pm and 9:00 pm to 10:30 pm
on each of the three days. The evening voting sessions were conducted as live concerts were
taking place on the facility’s main stage.! The tally of ballots showed 50 votes for the Union and
46 votes against, giving the Union a two-vote margin of victory. However, as set out more fully
below, certain conduct by the Union, its agents, individuals with whom the Union acted in
concert, and the conduct of Board Agent Megan Millar disturbed the laboratory conditions

necessary to conduct a free and fair election. Thus, these election results must be set aside and a
new election conducted.

L Introduction

The specific objectionable conduct set out below must be considered in its totality as it all
occurred within an approximate one week period surrounding the administration of this election.
When the totality of the circumstances are considered it is clear that “the atmosphere in the plant
at the time of the election was so poisoned that free choice was impossible.” Amalgamated

! The following musical acts performed the nightly stage show on June 19, 20, and 21, respectively: New
Kids On The Block, No Doubt, and The Fray.

Robert S. Strauss Building / 1333 New Hampshire Avenue, N.W. / Washington, D.C. 20036-1564 / 202.887.4000 / fax: 202.887.4288 / www.akingump.com
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Clothing & Textile Workers Union v. NLRB, 736 F.2d 1559, 1569 (D.C. Cir. 1984). Moreover,
the fact that the election results were so close is an additional factor the Board considers in
determining whether to set aside an election based on the cumulative effect of irregularities. See
Fresenius USA Mfz., Inc., 352 NLRB No. 86 (2008); In re Robert Orr-Sysco Food Servs, LLC,
338 NLRB 614 (2002). In this case, just two votes determined the outcome of the election. This
close margin in a rerun election and the accumulation of all of the prohibited conduct described
below, mandate that the results of this election be set aside.

Additionally, based on the facts set out below, the Regional Director can and should
affirm the Company’s objections on the record without conducting a hearing. In determining
whether conduct could have affected the results of the election, the Board considers “the number
of violations, their severity, the extent of dissemination, the size of the unit and other relevant
facts.” Clark Equipment Co., 278 NLRB 498 (1986). The objectionable conduct set out below
is clearly sufficient to have tainted such a close election result. The objections do not involve de
minimis conduct given the size of the unit and the number of employees likely exposed to the
impermissible conduct. The record clearly demonstrates that the conduct alleged herein is
sufficient to overturn the election. Accordingly, the Region should affirm DLC’s objections
without requiring a costly and time-intensive hearing.

II. DLC’s Objections to the Election
A. Objection 1

On or about the week of June 15, 2009, the Union sent a letter to all employees on the
Excelsior List. Employees likely received the letter on June 16 or 17 and DLC did not learn of
the letter until June 18, just one day before the start of the election on June 19.2 The return
address on the envelope read as follows:

Comcast Center Co-Workers
885 South Main Street
Mansfield, MA 02048

(Ex. 1.)

2 DLC became aware of the mailing on June 18 when several of the letters were returned to the Comcast
Center as "‘return to sender” due to wrong addresses. These wrong addresses, however, match the addresses that
were provided on the Excelsior List but have since changed, clearly evidencing the Union’s involvement.
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The given address is that of the Comcast Center and is the same as is used for correspondence
from the Company. Throughout this and the previous campaign, employees had received
numerous mailings from the Company related to the election using this return address. Use of the
same return address was highly confusing and misleading to employees as this letter could easily
have been mistaken for work-related correspondence from their employer.

The Union mailing included a one-page flyer and a one-page letter. (Ex. 1.) The letter is
addressed to “Comcast Stagehand Co-Worker” and signed “Your fellow Comcast Co-Workers
who are Union Supporters.” However, this signature line, which provides the only indication as
to who sent this mailing, is discrete and buried at the bottom of the letter and would likely not be
noticed prior to reading the letter. (Ex. 1.) Neither the flyer nor the letter include any identifying
decals or logos to demonstrate that the letter was sent from, or on behalf of, the Union. (Ex. 1.)

Both the letter and the flyer contained a pro-Union message and discussed terms and
conditions at the Comcast Center versus Fenway Park, a venue covered by a Local 11 collective
bargaining agreement. (Ex. 1.) The information contained in this mailing, however, was
knowingly false and highly misleading, as the information about the Comcast Center was
inaccurate and the information about Fenway Park was incomplete.

The letter and the flyer both state that employees who worked the Phish® show at
Comcast Center received $120. (Ex. 1.) The letter provides additional detail stating, “Stagehand
Pay for the 2009 PHISH YLoad In and Load Out @ the Comcast Center for the $20/hr Stagehand
rate Live Nation/DLC paid a total of $120.00.” (Ex. 1.) In fact, employees working the load in
for the Phish show received a four-hour minimum as did employees who worked the load out.
Thus, any employee who worked both the load in and the load out for the Phish show received a
guaranteed eight hours of pay or $160 in total.

The letter and the flyer both go on to state that employees working the same show at
Fenway Park were paid $405 which according to the letter was the “same exact job.” (Ex. 1.)
The letter states “Stagehand Pay for the 2009 PHISH Load In and Load Out @ Fenway total -
$405.58.” (Ex. 1.) The letter also states that for the Fenway show, DLC “paid ALL the
Stagehands working under the UNION contract @ Fenway Benefits totaling 17%-8% for a
Health Fund, 4% for Pension, 4% for Annuity and 1% for a JACET Training Fund.” (Ex. 1.)
This information is highly misleading.

> Phish is a touring musical act.
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A concert at a 19,900 seat amphitheatre, such as the Comcast Center, and a 34,000 seat
outdoor stadium, such as Fenway Park, are not the “same exact job.” Not only are different
venues involved but the Fenway agreement was negotiated to accommodate stadium-sized
shows, where the touring act typically has 15 or more trucks and a much more elaborate stage set
up. Also, the physical layout of the two venues with respect to concert activity is very different,
particularly with respect to the backstage area (and thus the production area, where the work in
question is performed). At the Comcast Center, the musical act’s equipment trucks back up flush
to the back of the stage, three abreast. At Fenway, the equipment trucks must be unloaded on the
street behind the ballpark, and the equipment containers must be pushed by hand a few hundred
feet through a ramping system to the back of the stage. Additionally, the stage at Fenway is
elevated and not flush, requiring the equipment containers to be lifted onto the stage. For these
reasons, the job — getting the equipment off the trucks and onto the stage to be assembled — is
much more difficult at Fenway than at the Comcast Center. Thus, the pay reflects the different
style of show and different venue. The Phish show was designed for amphitheatres like the
Comcast Center and involved only eight trucks, making it half the size of a typical stadium show.
Thus, the Phish show was very much an anomaly for the types of concerts typically presented at
Fenway. Moreover, DLC did not pay “all the stagehands” the benefits listed in the letter. Rather,
DLC made contributions to the Union benefit plans in which only a limited number of
employees who worked the Fenway show participate. Thus, not all stagehands received the

“benefits. Moreover, these contributions were made directly to the Union and were not paid
directly to any stagehand. The letter also failed to mention that each employee had four percent
deducted from their pay for Local 11 dues.

It is well settled that while the Board “will not set elections aside on the basis of
misleading campaign statements,” it will set aside an election where, as here, a party has used
deceptive means to make such statements. See Midland National Life Insurance Co., 263 NLRB
127, 133 (1982). In this case, the letter was clearly deceptive because, while it was sent by the
Union, neither the letter nor the envelope in which it was sent contains any markings identifying
the Union. Instead, the letter was sent in an envelope with the Comcast Center’s return address.
As aresult, employees opened the letter believing it was a communication from their employer.
At least one employee reported to a Company representative that he opened the letter believing it
was DLC correspondence and was confused by the contents. The Board has found the presence
or absence of identifying markings of the true sender of a communication to be dispositive in
determining whether a communication is allowable campaign propaganda or prohibited
deceptive misrepresentation. For instance, in Dayton Hudson Department Store Co., 314 NLRB
795 (1994), the employer objected to a letter sent out by the Union three days before the election
that contained a misrepresentation of the company’s profits. The Board overruled the objection
in part because the letter in question bore the Union’s return address and was signed by the
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Union’s organizing committee. Here, in contrast, neither the letter nor the envelope contain any
markings identifying that the Union was responsible for the mailing.

Moreover, similar to Dayton Hudson Department Store, the Union knowingly timed the
sending of the letter, just days prior to the start of the election, such that DLC would not have an
opportunity to rebut and/or correct the allegations in the letter nor an opportunity to clarify that
the letter was not DLC correspondence. Because DLC did not learn of the letter and the
incorrect information contained therein until June 18, less than 24 hours prior to the start of the
election, it was prohibited from conducting a captive audience speech to address the
inaccuracies. Nor, on June 18, did DLC have sufficient time prior to the start of the election to
send out a rebuttal letter to eligible voters that could clarify the false information. The
dissemination of this knowingly false, confusing, and misleading letter in such close proximity to
the election is clearly the type of deceptive communication prohibited by the Board.

B. Objections 2, 3, and 4
1. Factual Background

A pre-election conference was scheduled to begin at 10:00 am on June 19 prior to the first
voting session. The purpose of this conference is to review the election procedures with both
parties and to instruct the election observers regarding their role during the election. By your
letter dated May 26, 2009, both the Union and the Company were advised to have all persons
who would act as election observers during the course of the election present at the pre-election
conference. (Ex. 2.) Throughout the course of the three-day election, Deirdre Butler acted as the
Company’s election observer. The Union designated Adam “Pickles” Piselli, a DLC employee
and eligible voter, to act as its election observer for both the moming and evening voting
sessions on June 19 the morning session on June 21. During the pre-election conference, Ms.
Butler was instructed by the Board Agents to greet voters with a simple “Hello, how are you?”
and nothing more.

At 10:22 am on June 19, Mr. Piselli posted a message on his Facebook page that stated,
“To all fellow stagehands. ..this is our future. Vote yes.” (Ex. 3; Ex. 4.) This posting was
automatically fed to and visible on the home Facebook page of any person designated as a
‘friend’ of Mr. Piselli’s. This message remained visible on each friend’s Facebook page until Mr.
Piselli updated the message at 4:24 pm that same day. (Ex. 3.) However, even when this
particular ‘status update’ was no longer fed to each person’s Facebook page, it was still visible to
anyone who visited Mr. Piselli’s Facebook page. (Ex. 3.) This posting occurred after the start of
the pre-election conference, approximately 30 minutes prior to the start of the election. Thus,
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Mr. Piselli posted this message at a time when he was expected to be attending the pre-election
conference and beginning preparations for the election.

During the course of the voting sessions on June 19, Mr. Piselli and Board Agent Megan
Millar developed a rapport and friendship far in excess of appropriate behavior for either Board
Agents or election observers. (Ex. 4.) In fact, prior to Mr. Piselli arriving in the voting area, Ms.
Millar stated that she had heard about “some guy Pickles who was the Union’s observer last
year” and that “maybe Pickles will be the observer this year” indicating that she was looking
forward to spending time with Mr. Piselli. (Ex. 4.) Not long after Mr. Piselli arrived in the
voting area, Ms. Millar asked Mr. Piselli about his nickname “Pickles.” (Ex. 4.) Mr. Piselli
explained that his nickname was derived from a piece of equipment used by stagehands who
perform rigging duties. (Ex. 4.) From there on out, Ms. Millar only referred to Mr. Piselli as
Pickles and even listed him as Pickles on an official NLRB document rather than use his proper
name.” (Ex. 4.) This friendly and personal tone continued between Ms. Millar and Mr. Piselli
throughout the duration of the June 19 voting sessions as Ms. Millar peppered Mr. Piselli with
questions about a huge variety of topics. (Ex. 4.) As a result, Mr. Piselli and Ms. Millar engaged
in extensive, highly personal and inappropriate conversations for most of the day. (Ex. 4.)

Initially, Ms. Millar was particularly focused on Mr. Piselli’s job as a stagehand and
seemed fascinated with the live entertainment industry. (Ex. 4.) Ms. Millar constantly asked Mr.
Piselli to tell her stories about his work and the industry generally. (Ex. 4.) Mr. Piselli and Ms.
Millar discussed DLC’s operations, where else Mr. Piselli had worked as a rigger, what type of
work he enjoyed the most and which musical acts he enjoyed working for the most. (Ex. 4.) Ms.
Millar’s questions prompted Mr. Piselli to spend a great deal of time discussing the differences
between non-Union work at the Comcast Center versus Union work at other venues. (Ex. 4.)

Ms. Millar and Mr. Piselli also spent a significant amount of time discussing their various
medical conditions. (Ex. 4.) Mr. Piselli discussed his multiple sclerosis (MS) and polycystic
kidney disease. (Ex.4.) Ms. Millar confided in Mr. Piselli regarding her own similar medical
condition. (Ex. 4.) This conversation was highly personal as Mr. Piselli discussed his struggle
with MS and how he was diagnosed the same day he learned his grandmother had died. (Ex. 4.)
Ms. Millar responded with her own similar, personal stories regarding her medical condition and

4' Ms. Millar was also overheard prior to the first voting session on June 20 saying to the other Board Agent,
“I hope Pickles is the Union’s election observer so you can meet him.” (Ex. 4)
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related struggles. (Ex. 4.) This conversation was of such a personal nature that Ms. Butler felt
uncomfortable. (Ex. 4.)

Ms. Millar also offered startling commentary regarding celebrities pictured in an US
Weekly. (Ex.4.) In response to a picture of the actor Bradley Cooper, Ms. Millar commented to
Mr. Piselli that she would “leave her husband for him in a heartbeat” and that she would “rip his
clothes off and have his babies.” (Ex. 4.) Such a crass statement shocked Ms. Butler and
appeared to shock Mr. Piselli as well as he looked at Ms. Butler with wide eyes and raised
eyebrows and mouthed “Oh my God!” and tried to move the conversation onto a new topic. (Ex.
4)

Ms. Millar and Mr. Piselli engaged in this type of highly personal and unsuitable
conversation for the majority of the four and a half hours that voting was in session on June 19.
(Ex. 4.) Voters who were present as such inappropriate and highly personal conversations were
taking place between Ms. Millar and Mr. Piselli could not help but leave with the impression that
the Board was aligned with the Union and endorsed the Union’s representation efforts. After
voting and leaving the election room, these employees likely communicated with other eligible
voters about their experience. Undoubtedly, the Board’s perceived endorsement of the Union
was a significant aspect of these employee’s voting experience and clearly would have been
conveyed to other prospective voters.

Aside from personal conversations that were consistently ongoing between Mr. Piselli
and Ms. Millar, there was also one specific occasion when they engaged in a highly inappropriate
discussion regarding DLC terms and conditions of employment in the presence of a prospective
voter. During the morning session on June 19, an employee named Nate Steele entered the
voting area with coiled rope over his shoulder. (Ex. 4.) Upon seeing Mr. Steele and the rope
over his shoulder, Ms. Millar began asking Mr. Piselli questions about the rope including if it
was used for rigging, as they had discussed earlier. (Ex. 4.) Ms. Millar and Mr. Piselli continued
to discuss the rope as the voter was checked in and was handed a ballot. (Ex. 4.) As Mr. Steele
was proceeding to the voting booth, Ms. Millar asked Mr. Piselli “Do you have to buy your own
rope or does Live Nation buy you the rope?” (Ex. 4.) Mr. Piselli responded in an irritated and
frustrated tone and said, “You think this company buys us shit? They don’t buy us anything!
They don’t care about us!” (Ex. 4.) Mr. Steele clearly heard Mr. Piselli’s comment as he turned
and looked back toward the check-in table with a surprised expression on his face. (Ex. 4.) As
Mr. Steele proceeded into the voting booth to cast his ballot, Ms. Millar laughed and said, “Oh, I
didn’t know.” (Ex. 4.)

Mr. Piselli also engaged in highly personalized and sustained conversation with several
voters during both the morning and evening sessions on June 19. Mr. Piselli typically greeted
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voters with an outsized, enthusiastic, and energetic greeting as if he was cheering on each voter.
(Ex. 4.) Often, as soon as the door opened and a voter entered the voting room, Mr. Piselli would
clap or bang the table in excitement or gesture or point toward the voter. (Ex. 4.) Mr. Piselli also
would begin tapping his feet in excitement and even went so far as to shake hands with voters.
(Ex. 4.) Mr. Piselli’s greetings were typically animated and full of energy in combination with
extended conversation with the voter beyond the simple “Hello, how are you?” statement
suggested by the Board Agents. (Ex. 4.) Mr. Piselli would often greet voters energetically and
say things such as “Look who’s here! How are you?” or “It’s great to see you!” or “Isn’t it great
to be working? All together again!” (Ex. 4.) Often, a voter would respond to Mr. Piselli’s
comments by asking him how he was doing. (Ex. 4.) Mr. Piselli would answer by saying things
such as “Doing good!” or “Fighting the good fight!” (Ex. 4.) For example, a typical exchange
between a voter and Mr. Piselli would be as follows:

As voter walks in, Mr. Piselli: “Hey man! What’s up? How’s it going? How are
you doing? Haven’t seen you in a while!” (as Mr. Piselli bangs the desk or claps
his hands).

Voter: “Hey Piselli what’s up?”

Mr. Piselli: “Nothing, nothing. Doing good, ya know, fighting the good fight!
Great to see you! You look great, man! How’s your family? Sorry man, you gotta

show ID, ya know, protocol and all. Can’t wait to work with you again!”
(Ex. 4.)

Mr. Piselli also thanked many voters for coming to vote and would tell certain employees,
“thanks for coming down.” (Ex. 4.) Mr. Piselli would also tell voters “see you later” or “see
you down on the [loading] dock later.” (Ex. 4.)

Another inappropriate, yet frequent, topic of discussion among Mr. Piselli and
prospective voters was Mr. Piselli’s return to work from a medical leave. (Ex. 4.) Because Mr.
Piselli’s MS has caused him to miss work recently, many voters inquired when he would be back
at work. (EX. 4.) Mr. Piselli typically responded to these questions in an annoyed tone by saying
“We’ll see. I have my doctor’s note so whenever they let me come back, I'll come back.” (Ex. 4.)
Not only did Mr. Piselli’s comments clearly convey a negative view of the Company to
prospective voters, they were also misleading. Mr. Piselli was clearly expressing frustration over
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what he believed to be the Company’s delay in processing his return to work.” However, Mr.
Piselli had already returned to work at the Comcast Center and had worked on at least three
separate occasions prior to the election. Yet, Mr. Piselli took this opportunity to disparage the
Company and mislead voters regarding the handling of his return from leave. Prospective voters
were left with these comments as they entered the voting booth, leaving little doubt regarding the
potential for Mr. Piselli’s comments to influence and interfere with the employee’s vote.

On more than one occasion, Ms. Millar joined Mr. Piselli’s personal and inappropriate
banter or conversation with voters. (Ex. 4.) For example, during the June 19 evening session an
employee named Ken “Heavy D” Derosa entered the voting area to cast a ballot. (Ex. 4.) Upon
seeing Mr. Derosa, Mr. Piselli clapped and pointed with two hands at him and exclaimed “Heavy
D!” (Ex. 4.) Mr. Piselli appeared very excited to see Mr. Derosa. (Ex. 4.) After shouting his
nickname to greet Mr. Derosa, Mr. Piselli turned to Ms. Millar and explained that Mr. Derosa’s
nickname was ‘“Heavy D” and that was “because he’s big.” (Ex. 4.) Ms. Millar responded by
saying “Oh, that’s Heavy D” while Mr. Derosa said, “what are you calling me fat?” in a friendly
manner to Mr. Piselli. (Ex. 4.) Mr. Piselli responded by saying “Yeah, you’re a big guy but we
love you!” (Ex. 4.) Ms. Millar continued on in a playful and friendly manner by saying to Mr.
Derosa that she had “heard all about you guys. I know what you guys do. Pickles has told me
some stories!” (Ex. 4.) This friendly banter among Mr. Piselli, Mr. Derosa, and Ms. Millar
continued for several minutes until Mr. Derosa entered the voting booth to cast his ballot. (Ex. 4.)

Mr. Piselli and Ms. Millar also engaged in friendly but highly inappropriate conversation
with several voters regarding a certain t-shirt that was worn by several employees. (Ex. 4.)
During the June 19 morning session, Mr. Piselli and Ms. Millar discussed a recent charity MS
walk in which many DLC employees had participated in Mr. Piselli’s honor. (Ex. 4.) Mr. Piselli
explained to Ms. Millar that anyone who pledged money or participated in the walk received a
“Pickles Posse” t-shirt and predicted that some employees would be wearing the shirt when they
came to vote. (Ex. 4.) Towards the end of the morning session, John Clark and James Clark
both entered the voting area in order to cast a ballot. One of the Clark brothers was wearing a
Pickles Posse t-shirt. (Ex. 4.)

Upon seeing Mr. Clark in the t-shirt, Mr. Piselli became very excited and exclaimed
“There’s my shirt! See I told you! There’s my shirt!” as he was tapping Ms. Millar on the arm
and attempting to get her attention. (Ex. 4.) Ms. Millar responded “Oh, that’s a great shirt!” (Ex.

5 Mr. Piselli’s doctor’s note approving his return to work was dated May 28, 2009 but he did not work at
the Comcast Center until June 12 for the Brad Paisley show.
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4.) Mr. Piselli continued by telling M. Clark to “Turn around! Show her my face on the back!”
which prompted Mr. Clark to rotate around to reveal the back of his t-shirt which had a cartoon
likeness of Mr. Piselli. (Ex. 4.) Mr. Piselli clapped as Mr. Clark spun around and asked Ms.
Millar, “Doesn’t that look like me?” At this point, the other Board Agent, Lisa Fierce, also asked
if she could see the back of the t-shirt. (Ex. 4.) Ms. Millar commented that the picture looked
like Mr. Piselli except for the eyes. (Ex. 4.) Mr. Piselli responded by saying “those are my blue
eyes.” (Ex. 4.) Ms. Fierce also stated that the picture looked like Mr. Piselli. (Ex. 4.) Mr. Clark
explained to the Board Agents why he got the t-shirt and that “he loves it.” (Ex. 4.) This banter
between the Ms. Millar, Mr. Piselli, James Clark and John Clark continued for up to five minutes
prior either voter casting their ballots. (Ex. 4.) Moreover, after the first brother entered the
voting booth, Ms. Millar, Mr. Piselli and the remaining Clark brother continued their
conversation. Several more voters entered the voting area wearing Pickles Posse t-shirts during
sessions in which Mr. Piselli was acting as the Union’s observer. (Ex. 4.) Mr. Piselli reacted
enthusiastically and excitedly each time he saw a voter in the t-shirt and pointed the t-shirts out
to the Board Agents each time. (Ex. 4.)

On yet another occasion, Mr. Piselli ignored explicit instruction from Ms. Fierce and
spoke to a voter about the progress of the election. (Ex. 4.) During the evening session on June
19, an employee named Ralph Caso entered the voting area to cast a ballot. (Ex. 4.) As Mr.
Caso entered the voting area, Mr. Piselli gave him an energetic greeting, loudly calling out his
name, and banging the table several times. (Ex. 4.) After he voted, Mr. Caso asked generally
how the “vote was going?” (Ex. 4.) Mr. Piselli started to answer but Ms. Fierce immediately
interrupted and said that the election observers could not answer that question. (Ex. 4.) Despite
this explicit warning, Mr. Piselli responded to Mr. Caso by saying “It’s ok. Sorry, I can’t answer”
and that the election was “going well” and “there seemed to be good turnout.” (Ex. 4.)

Ms. Butler describes Mr. Piselli’s conduct toward voters over the course of the election as
upbeat, jubilant, enthusiastic and energetic, as if he was cheering the voters on. (Ex. 4.) Asa
result, Mr. Piselli was able to connect with individual voters and personalize the voting
experience for many employees. (Ex. 4.) On June 19, approximately 10 voters during the
morning session and approximately 10 voters during the evening session received energetic and
extended greetings from Mr. Piselli and/or engaged in extended conversation with Mr. Piselli
and, on occasion, Ms. Millar as well. (Ex. 4.) Mr. Piselli also acted as the Union’s election
observer during the morning session on June 21. (Ex. 4.) Mr. Piselli’s conduct towards voters
was identical to what was observed on June 19 and is described above. (Ex. 4.) On June 21,
approximately five additional voters received similar greetings from Mr. Piselli and/or engaged
in lengthy conversation with Mr. Piselli. (Ex. 4.)
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However, not all voters received similar greetings or were cheered on in the same manner
by Mr. Piselli. When voters who are widely known to be pro-Company entered the voting area
Mr. Piselli’s behavior was markedly different as he typically remained silent. For example,
employee Paul Gattoni voted during the morning session on June 19 and Mr. Piselli did not say
anything to Mr. Gattoni and had no reaction when he arrived. (Ex. 4.) Similarly, employee
Doug Ronald voted during the evening session on June 19 and Mr. Piselli did not speak nor react
while Mr. Ronald was in the voting area. (Ex. 4.)

Additionally, throughout the course of the day on June 19, Ms. Millar spent a great deal
of time snooping through the voting room — a conference room in the DLC sales building. (Ex.
4.) This room is typically used for promotional or press activities and, as such, DLC press
materials, files, and other materials were being stored in the room. (Ex. 4.) Ms. Millar looked
through all of the papers in the room, including papers that had been collected in a recycling bin
and others that were set aside and stacked on a table in the room. (Ex. 4.) Ms. Millar also
looked through several bags that contained DLC files that were left in the room. (Ex. 4.)
Additionally, Ms. Millar opened a closed closet door and stepped into the storage closet which
opens into the election room during the evening session on June 19, while the New Kids On The
Block show was underway. (Ex. 4.) The storage closet in question houses, among other things,
the heating, ventilation, and cooling systems for the building, and the electrical power, telephone,
audiovisual, and data line distribution for the entire venue. (Ex. 4; Ex. 7.) The audiovisual
cables housed in the closet deliver the video and sound of the show. The data cables support
DLC’s internal computer network and with a password can access the entire system. The
telephone distribution supports over 30 telephone lines that are located throughout the facility.
Much of the equipment housed in this closet is expensive and delicate. Ms. Millar showed little
concern for the sensitive nature of the closet’s contents and, instead, was peppering Mr. Piselli
with numerous questions about the hardware, wires and devices stored therein. (Ex. 4.)

2. Objection 2

Mr. Piselli’s objectionable conduct started with his 10:22 am Facebook posting in which
he urged co-workers to vote for Local 11. Mr. Piselli posted this message after the scheduled
start of the pre-election conference that preceded a voting session in which he would act as the
Union’s election observer. As the Union’s observer for that day, Mr. Piselli was instructed to
attend this conference. Rather, Mr. Piselli used this time to engage in last minute electioneering
directed towards his many friends who work with him at the Comcast Center.

The Board has long prohibited electioneering at or near the polls. See Claussen Baking
Co., 134 NLRB 111 (1961). Where a Union observer tells voters in the polling place to vote for
the Union, the Board will set aside an election. See, e.g., Brinks, Inc., 331 NLRB 46 (2000).



KIN GUMP
TRAUSS HAUER & FELDuwuwrr

Attorneys at Law

Gene Switzer
July 9, 2009
Page 12

While Mr. Piselli did not verbally tell voters at the polls to vote for the Union, his action in
posting this message as his Facebook status after the election process was already underway is
the functional equivalent. A Facebook status allows users to instantly update their Facebook
friends on their current whereabouts, actions, or thoughts. Mr. Piselli’s Facebook friends include
a number of his co-workers, as there would be no reason for him to have posted such an
instruction if eligible voters did not have access to his Facebook page. Mr. Piselli knew that co-
workers would be able to view this message continually throughout the upcoming voting
sessions. Moreover, the message was clearly a last minute attempt to persuade voters to support
Local 11.

While Facebook is a relatively new phenomenon, and no Board decisions or cases have
yet addressed electioneering through Facebook or other social networking sites, Mr. Piselli
should not be able to get around the prohibitions on electioneering at the polls just because the
case law has not caught up with technological advances. In an increasingly technological world,
Facebook and other similar social networking sites are often the primary means by which people
communicate with one another. For this reason, avid users of Facebook are constantly checking
and updating their Facebook website and can even do so from their cell phones and other mobile
devices. Eligible voters who are Facebook friends of Mr. Piselli would have easily seen his
message to vote for the Union through an automatic feed that appears on their home Facebook
page or had it instantly delivered to their cell phone or mobile device. Therefore, allowing Mr.
Piselli to have Facebook messages posted during the election urging voters to vote for the Union
would be essentially no different than allowing him to send this message to voters via email or
text during the polling, or even to wear a t-shirt or hold a sign urging voters to vote for the
Union. This type of conduct would clearly be considered prohibited electioneering at the polls,
and the conclusion should be no different here simply because Mr. Piselli attempted to get
around this prohibition by engaging in electioneering through electronic means.

3. Objection 3

Time and again during the election, Mr. Piselli greeted and conversed with voters far
beyond the appropriate “Hello, how are you?” greeting recommended by the Board Agents. Mr.
Piselli was warm and welcoming when most voters entered the voting area and often engaged in
sustained small talk with the voters. However, on numerous occasions Mr. Piselli’s conversations
went far beyond small talk. The record is clear that Mr. Piselli engaged in sustained and
extensive conversation with multiple voters far in excess of what the NLRB deems appropriate.

N The Board has adopted a per se rule that “sustained conversation with prospective voters
waiting to cast their ballots, regardless of the content of the remarks exchanged, constitutes
conduct which, in itself, necessitates a second election.” Milchem, Inc., 170 NLRB 362, 362
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(1968). There can be no dispute that Mr. Piselli repeatedly engaged in such sustained
conversations that a rerun election is warranted. Approximately 25 different voters received an
extended greeting from Mr. Piselli as they arrived to vote. These voters were often greeted with
their nickname or a similar enthusiastic greeting. Mr. Piselli consistently asked voters how they
were doing or inquired about the voters’ family. Mr. Piselli also consistently discussed his MS
and probable return to work with voters. These “small talk” conversations with multiple voters
are sufficient, standing alone, to necessitate a rerun election.

Mr. Piselli’s conduct with Mr. Derosa, and the Clark brothers, however, provides another
basis upon which this election should be overturned. In both instances, Mr. Piselli excitedly and
enthusiastically greeted the voters which led to further, more sustained conversation. Mr. Derosa
and Mr. Piselli discussed Mr. Derosa’s nickname and playfully traded barbs with one another
before Mr. Derosa entered the voting booth. Upon seeing Mr. Clark in a Pickles Posse t-shirt,
Mr. Piselli excitedly initiated a sustained, five-minute discussion with both of the Clark brothers,
Ms. Millar, and even Ms. Fierce regarding the t-shirt, the graphics on the t-shirt, and the origin of
the t-shirt. There can be no question that these conversations constituted far more than a simple
greeting and were sustained for several minutes in each case. Clearly, these types of
conversations with prospective voters are clearly prohibited by the Milchem rule.

In addition to his extended conversations with certain voters, Mr. Piselli engaged in other
conduct that is also sufficient to overturn the election results by engaging in electioneering in the
voting area. The Board considers a number of factors when determining whether electioneering
at or near the polls is sufficient to set aside the election. See Boston Insulated Wire & Cable Co.,
259 NLRB 1118 (1982). These factors include whether the conduct occurred at or near the
polling place; the extent and nature of the electioneering; whether it is conducted by a party to
the election or by employees; whether it is conducted within a designated “no electioneering”
area; and whether it is contrary to the instructions of the Board agent. Id. at 1119. Additionally,
the Board has held that “party electioneering during the voting, and indeed in the election room,
is a serious interference with the election process.” See Brinks, Inc., 331 NLRB 46, 46-47
(2000). Mr. Piselli’s conduct in clapping and cheering on voters believed to be pro-Union, in
responding to a voter’s inquiry about how the election was going, and, most notably, in making
disparaging remarks about the Company in the presence of prospective voters clearly implicates
each of the Boston Insulated factors. Further, given the occurrence of this conduct in the election
room, there can be little doubt that Mr. Piselli’s conduct interfered with the election process.

All of Mr. Piselli’s conduct occurred at the polling place, which is clearly a no-
electioneering zone, during voting hours, and by a Union agent. See Detroit East, Inc., 349
NLRB 935, 936 (2007) (noting that “it is well settled that election observers act as agents of the
parties that they represent at the election.”); Dubovsky and Sons, Inc., 324 NLRB 1068 (1997).
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Mr. Piselli’s objectionable conduct was extensive in that it occurred over three separate votiqg
sessions and was witnessed by approximately 25 voters. And, in the specific instance involving
Mr. Caso, Mr. Piselli’s conduct was contrary to the explicit instruction of the Board Agent.

The Board has overturned elections in response to conduct similar to Mr. Piselli’s
conduct. For instance, in Brinks, Inc., the Board, following the Boston Insulated analysis,
overturned an election where the Union observer gave several voters the thumbs-up sign and told
four employees as they approached the observer table to vote for the Union despite instructions
from the Board Agent to the contrary. 331 NLRB at 46-47. Here, Mr. Piselli’s enthusiastic
clapping, banging, gesturing, and foot tapping as he greeted voters is akin to flashing a thumbs
up sign, if not more demonstrative. Mr. Piselli was clearly trying to convey a positive, pro-
Union message to employees believed to be pro-Union or neutral as they entered the voting area.
Mr. Piselli’s conduct conveyed a camaraderie and kinship with voters which could clearly
influence the voter’s view of the Union. Further, Mr. Piselli’s conduct when Mr. Steele was in
the voting area conveyed a clear and unmistakable pro-Union message as did his misleading
comments to voters regarding his return to work. By stating that the Company did not care about
its employees and would not “buy them shit” or by intentionally misleading voters to believe that
the Company was delaying his return to work, Mr. Piselli’s message was the equivalent of him
telling these employees to vote for the Union. Simply, Mr. Steele and other prospective voters
could not have heard Mr. Piselli’s comments and not be influenced by it to some extent.

Last, Mr. Piselli’s conduct vis-a-vis Mr. Caso also constituted objectionable
electioneering under Boston Industries. As with most other voters, Mr. Caso received a warm
and excited greeting from Mr. Piselli as he entered the voting area, an indication that Mr. Piselli
believed Mr. Caso to be a pro-Union employee. After Mr. Caso inquired about the election, Mr.
Piselli ignored Ms. Fierce’s explicit instruction not to answer the question and stated that the
election was “going well” and that there had been “good turnout.” Admittedly, Mr. Caso had
already voted and thus could not be improperly influenced. However, Mr. Caso clearly could
have broadcast the information provided by Mr. Piselli to other prospective voters or Local 11
representatives, thus, improperly influencing the election. Ms. Fierce’s explicit instruction
makes clear that any indication to voters regarding the progress of the election or the level of
turnout is prohibited. Therefore, under the Board’s analysis, Mr. Piselli’s conduct alone is
sufficient to justify setting aside the election results.

4. Objection 4

Ms. Millar’s conduct throughout this election destroyed any perception of the Board
Agents as neutral, objective election administrators and, thus, acted to destroy the required
laboratory conditions necessary for a free and fair election. “The commission of an act by a
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Board Agent conducting an election which tends to destroy confidence in the Board’s election
process, or which could reasonably be interpreted as impugning the election standards we seek to
maintain, is a sufficient basis for setting aside that election.”” Athbro Precision Eng’g Corp., 166
NLRB 966 (1967). The Board has indicated that fraternization between a Board agent and a
Union observer in front of eligible voters could be sufficient to overturn an election. See, e.g.,
Indeck Energy Servs., 316 NLRB 300 (1995).

In determining whether such fraternization is sufficient to overturn an election, the Board
has highlighted the importance of whether the fraternization occurred in the presence of eligible
voters. For instance, in Indeck Energy Servs., fraternization between a Board agent and a Union
observer during the election was insufficient to call the Board’s neutrality into question where
the conduct did not occur in front of any eligible voters. In contrast, Ms. Millar’s extended
conversations with Mr. Piselli, who was an eligible voter, occurred on multiple occasions and in
the presence of numerous other eligible voters who had entered the polling place to vote, such as
Mr. Steele. Moreover, on at least two occasions, Ms. Millar engaged in extended, friendly
conversations directly with prospective voters as an extension of her ongoing fraternization with
Mr. Piselli. Certainly, Mr. Steele, Mr. Derosa, the Clark brothers, the other employees who
entered the voting area wearing Pickles Posse t-shirts, and the numerous other employees who
witnessed Ms. Millar’s and Mr. Piselli’s highly personal conversations would come away from
their voting experience with a sense that the NLRB was aligned with the Union. Thus, it would
not be unreasonable for voters who witnessed this fraternization between Ms. Millar and Mr.
Piselli to question the Board’s neutrality in the election process.

However, Ms. Millar’s objectionable conduct goes deeper than simply engaging in
conversation with Mr. Piselli. Rather, Ms. Millar appeared to be taken by Mr. Piselli and her
conduct towards him bordered on flirty, according to Ms. Butler. Ms. Millar called Mr. Piselli by
his nickname and expressed to other Board Agents, in the presence of Ms. Sweeney and Ms.
Butler, her hope that “Pickles” would be the Union’s observer. Ms. Millar initiated conversation
with Mr. Piselli that directly implicated his feelings about Local 11 and working at non-Union
venues, a conversation that clearly has no place in the voting area during voting sessions, let
alone among a Board Agent and the Union’s observer. As a result, Ms. Millar’s highly personal

and inappropriate relationship with Mr. Piselli acted to encourage Mr. Piselli’s objectionable
conduct.

Ms. Millar’s conduct would clearly create a perception by Mr. Piselli that the Board
Agents were not neutral, objective administrators. Not only did Ms. Millar gravitate towards Mr.
Piselli in an unprofessional manner, she also showed a complete lack of respect for DLC, its
operations, and its proprietary business materials by snooping through DLC property stored in
the election room. Ms. Millar shockingly rummaged through any papers or files she could find
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in the voting room and even went so far as to open a closed storage closet that houses a great
deal of networking, audio, and video devices. Ms. Millar admitted that she simply could not
resist the urge to open the door and did so with little regard as to what damage she could have
caused or problems she could have created. Ms. Millar opened this closet and inspected the
interior while the New Kids On The Block performance was underway on the Comcast Center’s
main stage but she apparently gave that no consideration. Had Ms. Millar accidentally
disconnected a wire or dislodged any of the devices stored in the closet, she would have
adversely affected the Comcast Center’s systems, including possibly the audio or video networks
which carry the feed of the stage show. Ms. Millar showed a complete lack of respect and
professionalism by engaging in conduct that could have damaged DLC’s systems or impacted the
show.

Ms. Millar’s conduct in totality likely would have created an impression in Mr. Piselli’s
mind that the NLRB did not respect DLC’s operations and, to the contrary, supported Local 11.
If Mr. Piselli communicated this impression to any co-workers who had not yet voted, the
laboratory conditions would have been further damaged. As a result, Ms. Millar’s conduct
provides yet another basis for setting aside these election results.

C. Objection 5

On June 20, 2009, during the administration of the moming voting session, the Union, by
and through its agent and designated election observer, Rob George,6 again engaged in
objectionable conduct and, thus, destroyed the required laboratory conditions.

When Mr. George arrived in the voting area prior to the start of the voting session, the
Board Agents administering the election handed Mr. George the rule sheet for election observers.
(Ex. 4.) The same rule sheet had been provided to Ms. Butler prior to the start of the first voting
session on June 19 and it clearly stated that election observers were prohibited from using
electronic devices such as cell phones and pagers during the voting session. (Ex. 4.) Mr. George,
however, informed the Board Agents that he had acted as an election observer in the past and
was familiar with the procedures and protocol. (Ex. 4.) Mr. George gave the rule sheet only a
passing glance and returned it to the Board Agents. (Ex. 4.)

Despite the explicit instruction prohibiting use of electronic devices set out in the rule
sheet, on at least four occasions Mr. George used his Blackberry mobile device in the voting area
during the voting session. (ExX.4.) Mr. George did not attempt to hide his Blackberry use and

¢ Mr. George is also a DLC employee and was eligible to vote in the election.
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when he was not using the device he openly kept it on the voter check-in table or held it visibly
in his hand. (Ex. 4.) Mr. George was observed sending text and/or email messages during this
period, in plain view of Ms. Millar who was sitting directly to Mr. George’s left and Ms. Tafe
who was sitting to Ms. Butler’s right at the voter check-in table. (Ex. 4.) Moreover, at one point,
when Ms. Millar walked away from the voter check-in table, Mr. George again used his
Blackberry to send a text and/or email message but intentionally shielded Ms. Butler’s view of
the device and the content of the message by turning to his left. (Ex. 4.) At no time did either
Ms. Tafe or Ms. Millar attempt to stop Mr. George from using his Blackberry or advise him that
such use was prohibited. (Ex. 4.)

As discussed above, the Board considers a number of factors when determining whether
electioneering at or near the polls is sufficient to set aside the election, including whether the
conduct occurred at or near the polling place; the extent and nature of the electioneering; whether
it is conducted by a party to the election or by employees; whether it is conducted within a
designated “no electioneering” area; and whether it is contrary to the instructions of the Board
Agent. See Boston Insulated Wire & Cable Co., 259 NLRB at 1119. Mr. George’s use of his
Blackberry device during the polling period implicates each of these factors. Mr. George used
his Blackberry on multiple occasions in the polling place during election hours. This was in
direct violation of the Board’s clear instructions that use of electronic devices by election
observers is strictly prohibited during the voting sessions. Additionally, Mr. George acted as an
election observer for Local 11 during the initial election and, as such, clearly had knowledge of
the NLRB’s rules addressing election observer conduct during voting sessions.

While it is not clear who Mr. George was contacting or what messages he was conveying,
it is clear that the very reason for the prohibition on the use of electronic devices is to prevent
observers from contacting voters or the Union concerning the ongoing election. Here, Mr.
George obviously could have been communicating with eligible voters in an effort to remind
them of the ongoing election or informing Union representatives which employees had not yet
voted. Mr. George could have easily communicated with other eligible employees or Union
officials regarding information gleaned from the voter check-in list that was sitting directly in
front of him throughout the entire voting session. Given the voter strike-out procedure that
election observers are instructed to use to process voters, it would have been very easy for Mr.
George to quickly determine which employees had not yet voted and how many and which
voters had already cast ballots. Additionally, election observers are prohibited from writing
down the names of employees who have voted. Yet, it is possible that Mr. George was doing just
that. The outcome must not be different in this instance because the observer used his
Blackberry rather than a pen and paper.
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Moreover, on one specific occasion, when no Board Agent was seated nearby, Mr.
George intentionally shielded his Blackberry away from Ms. Butler as he sent an email and/or
text message. Mr. George’s efforts to prevent Ms. Butler, or either of the Board Agents, from
seeing the message he was sending heightens the likelihood that the message was related to the
election in some regard or being sent to a Union official. It is without question that such
communication would have destroyed the laboratory conditions required during the
administration of an NLRB election. In fact, the danger to laboratory conditions is precisely the
reason the NLRB prohibits use of electronic devices during elections. There would be no reason
for having rules to ensure laboratory conditions during elections if such a blatant violation of the
rules and instructions is allowed to go unchecked.

D. Objection 6

Prior to the election, DLC had posted throughout its facility five ‘Notice of Election’
posters that had been provided by the NLRB.” Before the completion of the election, however,
four of these notices were defaced to include a check mark or X mark in the ‘Yes’ box on the
sample ballot. (Ex. 6.) Employees began observing the marked notices no later than 9:30 pm on
June 21. Approximately 30 employees voted on Sunday evening, by far more than any of the
other voting sessions. (Ex. 6.) Thus, at the peak of the election, a majority of the posters
throughout the facility appeared to endorse the Union. The cumulative effect of these
defacements created the impression that the NLRB supported the Union’s representation efforts
and recommended voting for the Union. The overall effect of the posters was confusing and
misleading and destroyed the laboratory conditions necessary for a free and fair election.

In SDC Investment, Inc., 274 NLRB 556 (1985), the Board set forth a two-step analysis
for determining whether to overturn an election due to an altered election notice. The first step
in this analysis is whether the altered Notice identifies on its face the party responsible for the
defacement. If it does, then the election will not be set aside because it will be obvious to
employees that the alteration is propaganda. Ifit is not clear who altered the Notice, the question
is whether employees were likely given the false impression that the Board favored one of the
parties in the election. 4. at 557. The Board subsequently revised its Notice of Election to
include language disavowing Board participation or involvement in defacement and asserting the
Board’s neutrality in the election process, and the Board has held that this language is “sufficient

. " As th.e attached map demonstrates, these notices were posted throughout the backstage area in the
following locations: outside the bathroom (marked on map as location 1); outside the crew room (marked as location

2); qutside the production office (marked as location 3); cutside the sound and power room (marked as location 4);
outside the storage area (marked as location 5). (Ex. 5.)
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to preclude a reasonable impression that the Board favors or endorses any choice in the election .
. ..” Brockville Healthcare Center, 312 NLRB 594, 594 (1993).

Even though the Board has stated that “in all cases involving defacement of a revised
notice, the SDC Investment analysis is no longer required,” some courts continue to follow that
analysis. See, e.g., NLRBv. V & S Schuler Eng’g, Inc., 309 F.3d 362, 373 (6th Cir. 2002); NLRB
v. Hub Plastics, Inc., 52 F.3d 608, 613 (6th Cir. 1995). That analysis should be followed here
because, while the notices do contain the Board’s disclaimer language, that disclaimer loses its
effect when the majority of notices are defaced in the same way. Given the similar markings on
each poster, it would not be clear to prospective voters whether the posters were, in fact, defaced.
As such, the inquiry applied here should be whether the altered notices would likely give
employees the false impression that the Board favored the Union in the election. Here, an
employee could reasonably be confused as to the Board’s neutrality where nearly all of the
election notices are altered in the same way.

Moreover, when these posters are considered in connection with all of the other
prohibited conduct that occurred during the election, the government’s neutrality was not readily
apparent to the eligible voters. First, Ms. Millar’s obvious disrespect for DLC as demonstrated
by her snooping through private Company property as well as her interactions with Mr. Piselli,
an eligible voter, during the course of the voting sessions clearly eroded any perception of NLRB
neutrality or objectivity. Next, Ms. Millar’s interactions with Mr. Piselli in the presence of
prospective voters who had entered the voting area to cast a ballot, including Mr. Steele, Mr.
Derosa, and the Clark brothers, among others, would similarly erode, if not destroy, any
perception of governmental neutrality. Most importantly, however, this perceived erosion would
not be limited to Mr. Piselli and the other individuals who witnessed the conduct in question.
Rather, it is highly likely that, given his obvious friendly and open nature, Mr. Piselli would have
conveyed this perception to other employees with whom he discussed his experience as an
election observer. Additionally, other employees such as Mr. Steele who witnessed this
objectionable conduct would also likely communicate their perceptions to other employees with
whom they discussed the voting process or their feelings about the election generally. Given that
this election was conducted over three days and the objectionable conduct began almost
immediately following the opening of the polls, there can be little dispute that such conversations
were taking place among eligible employees for the duration of the election. As such, the
objectionable conduct by Ms. Millar and Mr. Piselli combined with the altered election notices
would clearly destroy any perception of government neutrality and erode the laboratory
conditions necessary for a fair election.
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III. Conclusion

For these reasons, DLC respectfully requests that the election objections filed by the
Company be affirmed and a rerun election directed. A new election is necessary to ensure

employees are given a full and free opportunity to exercise their protected rights without
interference from the Union or the NLRB.

Sincerely,

C o~

e

Elizabeth Cyr
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Phish load in and

out at Comcast $120 -

Phish load in and
out at Fenway $405

Union
Brother and
Sisterhood.....

PRICELESS!



June 2009
Dear Comcast Stagehand Co-Worker,

We have an important vote coming up. Important facts you should keep in mind ...

The power of a collective bargaining agreement vs. corporate greed ...it’s priceless!

Stagehand Pay for the 2009 PHISH Load In and Load Out @ the Comcast Center for the
$20/hr Stagehand rate Live Nation /DLC paid a total of $120.00

SAME EXACTJOB ... SAME EXACT EMPLOYER ...SAME EXACT BAND
Stagehand Pay for the 2009 PHISH Load In and Load Out @ Fenway total- $405.58

Under the UNION Contract for PHISH @ Fenway -Live Nation/DLC paid the following:

e For the Load In, Live Nation/DLC paid us $216.40...We were paid for an 8
hour minimum at $27.05 per hour

¢ For the Load Out, Live Nation/DLC paid us $189.37 ...We were paid for a §
hour minimum - 4 hours at time & ¥ $40.58 and 1 hour at $27.05

e Live Nation/DLC paid ALL the Stagehands working under the UNION
contract @ Fenway Benefits totaling 17% - 8% for a Heath Fund, 4% for
Pension, 4% for Annuity and 1% for a JACET Training Fund

FACT - We deserve to have Live Nation/DLC pay us the same pay & benefits at the
Comcast Center as they pay other stagehands doing the same job!

Union Brother and Sisters are PRICELESS... Join your fellow co-workers from the
Comcast Center and VOTE YES!

When we have a successful election we will have the
opportunity to IMMEDIATELY work with the union to
negotiate a contract for us based on our unique needs at the
Comcast Center.

JOIN US AND VOTE YES

Thanks for your time,

You fellow Comcast Co-Workers who are Union Supporters

-
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

Region 1 Boston, Massachusetis
10 Causeway Street, 6th Floor
Boston, MA 02222-1072

(617) 565-6700

May 26, 2009
Elizabeth Cyr, Esq.
Akin, Gump, Strauss, Hauer & Field. LLP
133 New Hampshire Avenue, N.W.
Robert S. Strauss Building
Washington, DC 20036
BY E-MAIL

Gabriel O. Dumont, Esq.
Dumont, Morris, Burke, PC
14 Beacon Street

Boston, MA 02111

Re: Live Nation d/b/a DLC/Tea Party Concerts
Case 1-RC-22162

Dear Ms. Cyr and Mr. Dumont,

This letter will set forth the details of the rerun election that will be conducted in
the above referenced case matter. The appropriate unit is that which was set forth in the
Decision and Direction of Election. The polling for the rerun election will be held over
three days — June 19, 20 and 21. The polling hours will be from 11:00 a.m. to 2:00 p.m.
and from 9:00 p.m. until 10:30 p.m. on each day of the election. The polling will be
conducted on the Employer’s premises in the Sales Office Conference Room, located in
the Sponsorship Building at the Comcast Center in Mansfield , Massachusetts. The
parties have agreed that voters will be instructed to bring some form of identification ~
preferably the badges that are supplied to them by the Employer - as they will be asked to
present identification when they present themselves at the checking table. The Notices
of Election will contain such an instruction. It is understood that either party may
challenge a voter who fails to produce identification if said party is unsure of the voter’s
identity. The parties have agreed, however, that a voter will be allowed to cast a ballot
without presenting identification and free of any challenge if neither party wishes to
challenge the voter. The Notices of Election will also contain the following language in
accordance with the Board’s decision in Lufkin Rule, Co., 147 NLRB 341 (1964):

The election conducted on June 13 and 14, 2008 was set aside
because the National Labor Relations Board found that certain conduct of
the Employer interfered with the employees’ exercise of a free and
reasoned choice. Therefore a new election will be held in accordance with



the terms of this notice of election. All eligible voters should understand
that the National Labor Relations Act as amended, gives them the right to
cast their ballots as they see fit and protects them in the exercise of this
right, free from interference by any of the parties.

The Union was provided with a copy of the Excelsior list on April 13, 2009. It is my
understanding that there are no foreign language issues.

Please note that each party will be allowed to have one observer present for each
of the six voting sessions. The observers are to be non-supervisory employees of the
Employer. The Board agents conducting the election will arrive to the voting place
approximately one hour prior to the opening of the polis on June 19, 2009 (i.e. 10:00a.m.)
at which time they will be conducting a pre-election conference. Representatives of the
parties, including all election observers should plan to attend the pre-election conference.
Ballots will be counted at the conclusion of the last voting session on June 21, 2009.

Should you have any questions or concerns regarding this letter please contact
me. Thank you for your cooperation in this matter.

Very truly yours,
/s/ Gene Switzer

Gene Switzer
Field Attorney
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 1

DECLARATION OF DEIRDRE BUTLER

I, Deirdre Butler, do hereby declare as follows:

1. I am currently a Production Assistant for DLC Corp./ Live Nation New England (“DLC”
or the “Company”). As a Production Assistant I assist the Company’s Production
Manager in the overall production of the show and act as liaison between DLC and the
touring production that will be performing. Ihave held this position with DLC since
approximately May 1, 2009. Prior to that I worked as an assistant to a professional
musician in California.

2. On June 19, 20, and 21, 2009, I acted as the Company’s election observer for the IATSE
Local 11 (“Local 11” or the “Union”) representation election that was conducted at the
Comcast Center in Mansfield, Massachusetts. There were two voting sessions per day,
11:00 am to 2:00 pm and 9:00 pm to 10:30 pm. I acted as the Company’s election
observer in all six voting sessions over the course of the three-day election.

3. The Union’s election observer for both June 19 voting sessions was Adam “Pickles”
Piselli. On June 20, the Union’s observer for the morning session was Rob George and
for the evening session was Kenny Harwell. On June 21, the Union’s observer was Mr.
Piselli in the morning and Jen Ciaffone in the evening.

4. On June 19, approximately 15 employees voted during the morning session and
approximately 15 employees voted during the evening session. On June 20,
approximately 10-15 employees voted during the morning and evening sessions. On
June 21, approximately 10-15 employees voted during the moming session and
approximately 30 employees voted during the evening session.

5. At 10:00 am on June 19, I attended the pre-election conference with Andrea Sweeney,
Director of Labor Relations for Live Nation. I was provided a one-page document by the
Board Agents, Megan and Lisa, that set out the rules and guidelines for election observer
conduct during the voting sessions. The Board Agents asked me to read the rule sheet

and then asked me if I had any questions. Among the rules included on the sheet was a



prohibition against using electronic devices such as cell phones and pagers during voting
sessions. After I reviewed the rule sheet, I asked Lisa to observe me powering off my cell
phone and two-way radio and then I put both my cell phone and two-way radio on the
voter check-in table where they were visible to both Board Agents. My phone and two-
way radio remained on the table throughout the voting session. Megan and Lisa aiso
explained to me the procedure for processing voters as they arrived in the voting area. I
was told to greet voters with a simple “Hello, how are you?” and nothing more. I was
told not to engage in any conversation with the voters.

At approximately 10:45 am Mr. Piselli arrived in the voting area to act as the Union’s
election observer. When Mr. Piselli arrived, the Board Agents provided him with the
same rule sheet I had reviewed and explained to him the procedure for processing voters.
M. Piselli reviewed the rule sheet quickly. Mr. Piselli then put his cell phone on the
voter check-in table where it remained throughout the voting session.

During both the moming and evening voting sessions on June 19, Mr. Piselli sat to my
left at the voter check-in table. When seated, Lisa sat to my right and Megan sat to Mr.
Piselli’s left. When no voters were present, Megan spent a portion of both June 19 voting
sessions exploring the room being used for the voting, including looking through papers
that had been collected in a recycling bin, looking through papers that had been left
stacked on a table in the room, and looking through bags that had been left in the voting
area by DLC personnel. Megan also repeatedly asked what was behind a closed door that
was located in the voting room. Finally, during the evening session, Megan declared that
she couldn’t resist any longer and opened the door, which led into a storage closet.
Megan stepped into the closet which was full of wires, media cables, and other
networking devices and began asking questions about the purposes of all of the different
wires. Megan stated that she is the kind of person who must touch something if it has a
do not touch sign and that she is “one of those types.”

Prior to the start of the first voting session on June 19, Megan stated to Lisa, me, and Ms.
Sweeney that she had heard about “some guy Pickles who was the Union’s observer last
year” and that “maybe Pickles will be the observer this year.” Soon after Mr. Piselli
arrived in the voting area, he and Megan became engaged in conversation which

continued for the majority of the time during both voting sessions. As a result, Mr. Piselli
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and Megan became very friendly and it soon became obvious to me that Megan took a
liking to Mr. Piselli and was enjoying his company. For example, early during the
morning session, Megan asked Mr. Piselli about his nickname “Pickles.” For the rest of
the day and during later voting sessions, Megan referred to Mr. Piselli as “Pickles” and
even listed him on the NLRB sheet as “Pickles” rather than use his proper name. Prior to
the June 20 morning session, I was in the voting area with Ms. Sweeney, Megan, and
another Board Agent prior to the Union’s election observer arriving. Both myself and
Ms. Sweeney heard Megan state to the other Board Agent, “I hope Pickles is the Union’s
election observer so you can meet him.”

Throughout both voting sessions on June 19, Mr. Piselli and Megan engaged in extensive
and highly personal conversations. For example, in response to Megan’s question about
Mr. Piselli’s nickname, Mr. Piselli explained that the nickname had to do with the
equipment he used in his job as a rigger and that a pickle is a device through which a
rigger feeds rope. Megan responded with many questions about Mr. Piselli’s job and
continued to discuss this topic broadly with Mr. Piselli for most of the day. Megan asked
Mr. Piselli extensive questions about DLC’s operations, about working in the live
entertainment industry, and about the Comcast Center. Megan also asked where else Mr.
Piselli had worked as rigger, which musical acts were good to work for, and what type of
work he enjoyed the most. As a result, Mr. Piselli spent a great deal of time discussing
with Megan the differences between non-Union work at the Comcast Center versus
Union work at other venues. Megan repeatedly asked Mr. Piselli to tell her a “story”
about his work and showed a particular interest in hearing about Mr. Piselli’s work as a
rigger.

Another example of the highly personal nature of the conversations taking place between
Mr. Piselli and Megan was their discussion of their various medical conditions and
problems. Mr. Piselli has multiple sclerosis (MS) and polycystic kidney disease and he
discussed this at length with Megan. Mr. Piselli explained to Megan that he learned of
his MS at the same time he learned that his grandmother had died. “Megan responded
with her own personal story regarding a difficult time in her life. Then Mr. Piselli
explained to Megan that he also has polycystic kidney disease. Megan revealed to Mr.

Piselli that she also had a medical condition that was similar in some way to Mr. Piselli’s
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condition. As this conversation regarding their medical conditions progressed, I felt less
and less comfortable because of the unprofessional nature of the conversation and the
highly personal information that Megan was revealing to Mr. Piselli. I felt that it was not
appropriate for the NLRB’s representative and the Union’s representative to be discussing
these personal issues during an ongoing voting session. For this reason, I no longer
wanted to listen to Megan and Mr. Piselli’s conversation and actively tried to tune out
what they were discussing.

Another example of the highly personal conversations between Megan and Mr. Piselli
occurred during the June 19 morning session. I was looking at an US Weekly magazine
that I had brought with me into the voting area. At one point, Mr. Piselli asked me what I
was looking at and I held the magazine up to reveal a picture of an actor, Bradley Cooper.
At that point, Megan stated to Mr. Piselli that she would “leave her husband for him in a
heartbeat” and that she would “rip his clothes off and have his babies.” The
unprofessional and personal nature of this comment startled me. It seemed to surprise
Mr. Piselli as well because in response to Megan’s comment he turned to look at me with
wide eyes and raised eyebrows and mouthed “Oh my God!” and appeared to quickly try
and move the conversation onto a new topic.

Megan and Mr. Piselli engaged in conversation for the majority of the four and a half
(4.5) hours that voting was in session on June 19 - both when voters were present in the
voting area and when they were not present.

Typically, when voters arrived in the voting area, Mr. Piselli was very energetic and
enthusiastic and seemed to be cheering on the voters. Often, as soon as the door opened
and a voter enfered the voting room, Mr. Piselli would clap or bang the table in
excitement or gesture or point toward the voter. Mr. Piselli also would begin tapping his
feet in excitement. It’s my recollection that Mr. Piselli also shook hands with a few
voters as he greeted them. Mr. Piselli’s greetings were typically animated and full of
energy in combination with extended conversation with the voter 'beyond the simple
“Hello, how are you?” statement that the Board Agents had instructed me to use. Mr.
Piselli would often greet voters energetically and say things such as “Look who’s here!
How are you?” or “It’s great to see you!” or “Isn’t it great to be working? All together

again!” Often, a voter would respond to Mr. Piselli’s comments by asking him how he
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was doing. Mr. Piselli would answer by saying things such as “Doing good!” or
“Fighting the good fight!” For example, a typical exchange between a voter and Mr.
Piselli would be as follows:

As voter walks in, Mr. Piselli: “Hey man! What’s up? How’s it going? How are
you doing? Haven’t seen you in a while!” (as Mr. Piselli bangs the desk or claps
his hands).

Voter: “Hey Piselli what’s up?”

M. Piselli: “Nothing, nothing. Doing good, ya know, fighting the good fight!
Great to see you! You look great, man! How’s your family? Sorry man, you gotta
show ID, ya know, protocol and all. Can’t wait to work with you again!”

Mr. Piselli also thanked many voters for coming to vote and would tell certain employees,
“thanks for coming down.” Because Mr. Piselli’s MS has caused him to miss work
recently, many voters inquired when he would be back at work. Mr. Piselli typically
responded to these questions in an annoyed tone by saying “We’ll see. I have my doctor’s
note so whenever they let me come back, I’ll come back.” Mr. Piselli would also tell
voters “see you later” or “see you down on the [loading] dock later.”

On more than occasion Megan and Mr. Piselli did engage in conversation difectly with
voters or with voters present in the voting area. For example, during the morning session
on Friday, an employee I believe to be Nate Steele entered the voting area with coiled
rope over his shoulder. As Mr. Steele entered the voting area, Megan asked Mr. Piselli
whether the rope that Mr. Steele was carrying was used for rigging. Mr. Piselli explained
to Megan that she was correct and that the rope around Mr. Steele’s shoulder was rigging
rope and that’s what he used to do his job as a rigger. In the voter’s presence, after he had
been handed a ballot and was proceeding to the voting booth, Megan asked Mr. Piselli
“Do you have to buy your own rope or does Live Nation buy you the rope?” Mr. Piselli
responded in an irritated and frustrated tone and said, “You think this company buys us
shit? They don’t buy us anything! They don’t care about us!” Upon hearing Mr. Piselli’s
comment, Mr. Steele turned and looked toward all of us sitting at the table with a
surprised expression on his face and then proceeded into the voting booth to cast his
ballot. In response, Megan laughed and said, “Oh, I didn’t know.”
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Another example of Mr. Piselli speaking to Megan while voters were present occurred
during the evening session on Friday. An employee named Ken “Heavy D” Derosa
entered the voting area to cast a ballot. Upon seeing Mr. Derosa, Mr. Piselli clapped and
pointed with two hands at him and exclaimed “Heavy D!” Mr. Piselli appeared very
excited to see Mr. Derosa. For the next several minutes, Mr. Piselli, Mr. Derosa and
Megan engaged in friendly banter. Mr. Piselli turned to Megan and explained that Mr.
Derosa’s nickname was “Heavy D” and that was “because he’s big.” Megan responded
by saying “Oh, that’s Heavy D” while Mt. Derosa said, “what are you calling me fat?” in
a friendly manner to Mr. Piselli. Mr. Piselli responded by saying “Yeah, you’re a big guy
but we love you!” Megan continued on in a playful and friendly manner that she had
“heard all about you guys. I know what you guys do. Pickles has told me some stories!”
This friendly banter among Mr. Piselli, Mr. Derosa, and Megan continued until Mr.
Derosa entered the voting booth to cast his ballot.

Mr. Piselli and Megan also engaged in conversation with several voters regarding a
certain t-shirt that was worn by some of the voters. Earlier in the day, Mr. Piselli told
Megan about a recent MS walk in which many DLC employees had participated in Mr.
Piselli’s honor. Mr. Piselli explained that t-shirts were made for the event and that
anyone who pledged money or participated in the walk received a “Pickles Posse” t-shirt.
Mr. Piselli predicted to Megan that some voters would be wearing the t-shirt. Towards
the end of the morning session on June 19, John Clark and James Clark entered the
voting area in order to cast a ballot. One of these individuals was wearing a Pickles
Posse t-shirt but I do not recall which one. Upon seeing Mr. Clark in the t-shirt, Mr.
Piselli became very excited and exclaimed “There’s my shirt! See I told you! There’s my
shirt!” as he was tapping Megan on the arm and attempting to get her attention. Megan
responded “Oh, that’s a great shirt!” Mr. Piselli continued by telling Mr. Clark to “Turn
around! Show her my face on the back!” which prompted Mr. Clark to rotate around to
reveal the back of his t-shirt which had a cartoon likeness of Mr. Piselli. Mr. Piselli
clapped as Mr. Clark spun around and asked Megan, “Doesn’t that look like me?” At this
point, Lisa also asked if she could also see the back of the t-shirt. Megan commented that
the picture looked like Mr. Piselli except for the eyes. Mr. Piselli responded by saying
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“those are my blue eyes.” Lisa also commented that the picture looked like Mr. Piselli.
Mr. Clark explained to the Board Agents why he got the t-shirt and that “he loves it.”
This banter between the Board Agents, Mr. Piselli, James Clark and John Clark continued
for two to five minutes until Lisa informed one of the voters, who had been standing at
the table with his ballot in hand as he spoke to Megan and Mr. Piselli, that he should
proceed into the voting booth. Mr. Piselli, Megan and the remaining Clark brother
continued to talk while the other brother voted. Two to three more voters entered the
voting area wearing Pickles Posse t-shits during voting sessions in which Mr. Piselli was
acting as the Union’s observer. Mr. Piselli reacted enthusiastically and excitedly each
time he saw a voter in the t-shirt and pointed the t-shirts out to the Board Agents each
time.

On one occasion, Mr. Piselli spoke to a voter about the progress of the election. During
the evening session on June 19, an employee named Ralph Caso entered the voting area
to cast a ballot. As Mr. Caso entered the voting area, Mr. Piselli gave him an energetic
greeting, loudly calling out Mr. Caso’s name, and banging the table several times. After
he voted, Mr. Caso asked generally how the “vote was going?” Mr. Piselli started to
answer but Lisa immediately interrupted by saying that we could not answer that
question. Mr. Caso apologized for asking the question but, despite Lisa’s instruction, Mr.
Piselli responded to Mr. Caso by saying “It’s ok. Sorry, I can’t answer” but that the
election was “going well” and “there seemed to be good turnout.”

On several occasions, Mr. Piselli also would fail to ask voters for identification. In those
instances, I would interrupt and say that all employees needed to provide identification.
On one occasion, an individual I did not recognize entered the voting area but did not
have any identification. Mr. Piselli immediately began to process the voter and nearly
checked his name off before I requested to see some identification. The voter did not
have any identification on him. The Board Agents explained that every voter was
instructed to bring an ID in the letter sent by the NLRB to all voters. The Board Agents
said he would need to produce ID unless myself and Mr. Piselli agreed that identification
wasn’t necessary. Mr. Piselli appeared willing to let the voter proceed without an ID but I
explained that I did not know the voter and needed to see an ID. We asked the man if he
could go to his car and get his ID but he appeared hesitant to do so. Eventually, this man
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left to go get his ID but never returned. Mr. Piselli admitted after the man left the voting
area that he didn’t recognize or know him.

The examples of Mr. Piselli’s conduct vis-a-vis eligible voters that are set out above are
intended as examples of a larger pattern of conduct in which Mr. Piselli engaged during
both voting sessions of June 19 as well as on June 21. The examples that I have set out in
this statement are the specific examples of this pattern of behavior that I can recall at this
time. However, I may be able to recall additional examples or more specific information
regarding Mr. Piselli’s conduct if I saw specific voters which may help me recall specific
election-related conduct. Given that I have only worked for DLC for approximately two
months, I am more familiar with employee faces than names.

On June 19, approximately 10 out of the 15 voters during the morning session and
approximately 10 out of 15 voters in the evening session received energetic greetings or
were cheered on by Mr. Piselli while they were in the voting area or were present when
Mr. Piselli was speaking to Megan. On June 21, approximately five (5) employees out of
10-15 who voted received or were present for similar behavior from Mr. Piselli. For
some voters, however, such as Paul Gattoni, who voted during the morning session on
June 19, or Doug Ronald, who voted during the evening session on June 19, Mr. Piselli
had no reaction when they arrived and did not speak to them.

I would describe Mr. Piselli’s demeanor with these voters as upbeat, jubilant, enthusiastic
and energetic, as if he was cheering the voters on. I felt that he personalized the
experience for the voters in ways that I felt contradicted what I was told about
appropriate conduct for election observers and that he connected with the voters in a way
that I felt I could not.

Ialso felt that Mr. Piselli connected with the Board Agents, particularly Megan, in a way
that was highly inappropriate. It felt to me as if Megan’s overt and unbridled interest in
Mr. Piselli encouraged his behavior and led him to believe his conduct was appropriate.
Megan appeared to be taken with Mr. Piselli and as a result it seemed as if Mr. Piselli was
the star of the show throughout the day, both when voters were present and when they
were not. Megan’s behavior towards Mr. Piselli bordered on flirty and she failed to
maintain a neutral and objective presence during these voting sessions. Mr. Piselli’s

connection with Megan was readily apparent to employees such as Mr. Derosa and the
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Clark brothers who interacted for several minutes with Mr. Piselli and Megan jointly.
However, I felt that this connection was also apparent to the other employees who entered
the voting area that day.

On June 19 between the morning and evening voting sessions, I returned to my desk and
checked my Facebook page. One of my designated ‘friends’ on Facebook is Mr. Piselli.

I observed that Mr. Piselli posted a message on his Facebook page at 10:22 am on June
19 that stated, “To all fellow stagehands. ..this is our future. Vote yes.” This posting
occurred after the start of the pre-election conference at a time when [ was already
present in the voting area and beginning preparations for the election. This posting
would have been visible to any of Mr. Piselli’s designated ‘friends’ throughout the
election, including times during which Mr. Piselli acted as the Union’s election observer.
On June 20, Mr. George was the Union’s election observer for the morning session.
When Mr. George arrived in the voting area prior to the start of the voting session, the
Board Agents handed Mr. George the rule sheet for election observers that I had reviewed
prior to the first voting session. Mr. George informed the Board Agents that he had acted
as an election observer in the past and he knew what to do. Mr. George glanced quickly
at the rule sheet and handed it back to the Board Agents. During this voting session, Mr.
George sat to my left. Megan sat to his left and the other Board Agent sat to my right.

On at least four occasions during the June 20 morning voting session, I observed Mr.
George using his Blackberry mobile device in the voting area. Typically, with the Board
Agent sitting to his left, Mr. George held the Blackberry down towards his lap when he
used it, clearly observable to the Board Agents. He appeared to be sending text messages
and/or emails on most occasions but also appeared to surf the internet on at least one
occasion.

At one point, when the Board Agent sitting to Mr. George’s left got up and began walking
around the room, Mr. George turned to his left and used his Blackberry, shielding it from
my view. It appeared that Mr. George was sending a text or email message at that time.
When Mr. George wasn’t using the Blackberry, he typically kept it on the table in front of
him or held it in his hand, in clear view of the Board Agents. Often, Mr. George had the
Blackberry in his hands as he was talking and, as he gestured with his arms, the

Blackberry was clearly visible to the Board Agents. On one occasion, Mr. George was
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using the device when a voter entered the voting area. Upon seeing the voter, Mr. George
put his Blackberry on the table and processed the voter. At no time during this voting
session did either Board Agent instruct Mr. George to stop using his Blackberry.

1 did not raise my concerns regarding Mr. Piselli’s conduct or Mr. George’s conduct with
any of the Board Agents at any time. Idid not know if it was appropriate to voice my
concerns to the Board Agents and I did not want to do anything wrong that could have
hurt the Company or affected the Company’s chances of winning the election. I also did
not think it was appropriate for me to voice my concerns directly to Mr. Piselli or Mr.
George as I was nervous that if I said anything directly to them, the Company could get
in trouble. I also did not raise my concern’s regarding Megan’s conduct either directly
with her or with any other Board Agent. These Board Agents are representatives of the
government and I did not feel comfortable being critical of their behavior. I also did not
think it was my place to talk to the Board Agents regarding the performance of their job
duties. I assumed that the Board Agents knew far better than I did what was acceptable

and permissible behavior both for themselves and the Union’s election observers.



L, Deirdre Butler, have read this statement consisting of _L\_ pages, including this page, I fully
understand its contents, and I solemnly swear or affirm under criminal penalties for the making
of a false statement that I have read the foregoing declaration and that the statements made in it
are true and correct to the best of my personal knowledge, information, and belief,

MM/( /{ﬂ{/ég J

eirdre Butler |
Production Assistant
DLC Corp./Live Nation New England

Dated: July 9, 2009



EXHIBIT
5



e
Lot

€00
uejd Jooj4

Jojua) jseowo))

4 noy

ooy
1OUMOJSUBL )

~ X . V1S

M
Sl
R R SRR - AR
- 23 %3
wWooy ooy
86 Sugsalg | Bussaig | YOI
[ TP [ I —
losq 000 1000
wos xMmgr) oL X MBI woL xmey) ! wock nea 1
1 uues
sAeg ¢
%00(] Buipeo
uoyonposy 0
Iseausa) OHONDOIY

T

~

wooy uolaung

wooy
Bussaiqg




EXHIBIT
6



ro; i P n«s‘.ib

.c;:..:i g b7 Tk POt L b on Sione 1

Manled 6 lorahon &2 -

ovkdd Caeay rToorn




Eanpluvecs o DI n.avze &.?w
A1 and ropat prt e a%0Y ,ER., RIRG EITPETARY, Hagery. BN irebriicians, min
WCHATEIICA (AT ENEIRIOY, Sruek RO SRR Yoy -R..bx: vqr.n!l treptores by e
SRGRIIS N B JoorKrg T, GpaeaTion wed o 4
SRS PERSARITS 13N ottt a?.‘.\ Y,:w.& ‘E.ﬁa.»!ta?% U Frral SCurnd TS W, Dk
:.....a.é OB e alepran, 2t ik‘»s‘{ and sy s sa.

159700 @ gw At S@-a«,m‘-vsa 5&%3513_&5?/ P
Loategd Joniay 3, RS gv! M, ,Sq}.tutﬁ-aﬁ or J«Liﬁ .tﬁc 02‘(_ .zu_vi.a«v

. ,.sz.sonﬁxv\z?..\‘z u}n&x( . 83!:«3.5.!.319‘5‘5 ,r.né ..2;
PRI CE 3 1500 20 (343K <

C L A Dg P o s oF th dice ol sakimn Al ok
re NatsaafLabo n_n:_s.i!n D3 WTFBAGe | Gk Uit ms (0. 0GM Y Coad thete 0»3?3.»5-222“«3.';.:(!
{via e i 2k .»siie,.vun\hq X

FRIDAY JUNY 18, uxucﬁw;d ._%BNQ h._-n SUBDAY JUNE 2. b
$32Q . 10 200 g w, and ;08 pa. 19 10:30 pm. (41w a.«&
Erppioysr™s Punaas In F Sasn Qtise Conforonae _9&.3 focated i us wtaa.ozv.n
- Buikding at e the Someosl Senter m Banafesd; NA. .
£rapioyeds shoukt be prepued tn peotved iientieauon when vzf.a:..é
. ,,.5232:::223%.

o BALL OIS UL BE PO&ZaaO)&qu,—vﬁ CLOSING OF Ttk 10_...7 ON SUNOAY JUNE 21, ~gp

: a:: A O¥ »:5:?»

PUT-THE
HOICE IN'THE ELECTION:.

Mmled 00 lwvakion #2 — pduchm O,



. e R B + ..,.,.4.”. . ..zrﬂ._cwla
- CORP, dbfa FEA PARTY CONC andor LIVE RATTE
A : . Canihridge MA ¥ .
9 b s ightlng ec
2 And regular parttimo stage bands, inctuding carpents . figgore; Egh
i gr@.ﬁ&ea ‘and other sipifat tgcholeal poeiians ewavﬁvw%.a:
Jon, pag 10ading out of aqul nockion L 4 tochnicisn, but
woslor Contor, Mansflold, Massachuso ing tho house sound TRl
, offico clorical employees; managoris) emplo) 269, m.w.w.mu. an porvBe
= - o 1o agt tivo showa during the
who inployon on a loast tve showa dul .
n%bﬂﬂwuwwoou iﬂh.hnas “oo_ﬁ:aaz& for causs of quit voluatadly
mpieth tho last job) for which they veaed eraployed, Fo.gn,.,:a &Mwﬂ«o?
ring it periad bosauso thaywero fil, on vacayon, or tamporaly -
T . . N gﬁ
pecouse the Netlonal Labor Ralalions S ernfore.
xerctso of 3 feee and reusonad o:o,na.:aa.u.uaa hat

houtd ul
Igible voters § ' protocts thein

est found

The eloetion cohducted o Juna 13, and June 14, 2008 wos st asido
that certaln'sonduct of tho Employer, jnterfores with the smployees” ¢ 0
new elEtion will bo hatd in anco with the terms of this notice of ofection, Al el he
iy Nallonat Labor Rolstions Act, as smetgid , pivas thom the sightto cast thejr batiots 30 they sco fit 3
| lathe exercise of this right, freq frof interfeconco by any of the partios. .
0 SATUROAY JUKE 20, q_.e.n SUNDAY JUNE 21, »ovow
o 41:00:a.m. {0 2:00 p.m., and 9:00 p.m. to 10:30 p.m, (all three days R
e ..,m.:.v._owanuﬂaamme.ﬁw Wo Sales Office Conference Room jocated in the Sponsosship
" Buliding atthe the Cos t Gonter in Manafield, MA, :
mployces shoptd be d to produce dentilication when prasenting

- thenientvas at :.._,ouvﬁ_.mﬁ plage;

s BALLOTS WiLL BE COUNTED ARTER THE CLOSING OF THE POLLS ON

FRIOAY JUNE 19,

SUNDAY JUNE 21, 2008

PN ©. UNTTED STATES OF AMERICA
£ o Nuitionat Labor Relations Boiird

L
/wu\

OFFICIAL SECRET BALLOT )’
Forcenain employees of
3 ¥ @—«i FATION

e CORP. d/bfa TEA PARTY CONe S

: Do you wish ta be reprosEd burpolds of collective bargaining by -
INTERNATIONAL \CLF@VM MAENPRICAL STAGE EMPLOYEES, MOYING
PICTURE TECHNICY ARTISTS ANDALLIED CRAFTS OF THE US. AND

_ AT ANADALOCAL 11, AFL-CIO?

SHRRK AN X" 1N THE SQUARE OF YOUR CHOICE

el RN ST ATACAIO ] (TS
© DONOTSIGN THIS BALLOT: Fald awd drop in Laltor boy....-
18 you spoil this ballot veturnt it1o the Baard Agent for 2 new one
. ‘The National- Labor Relations Board does not:endirs, wE_.n:.:E in Nis
Any markings that yoo may se¢ on sy sample batlot gy 1ot been put there
. National Labor Relations o S s

mrm(oﬁww,ﬁ%mﬁg%mwhmowmmmwwmgnmc BY ANYONE. ANY MABKINGS THAT Y
NATIO QRRELATIONS. . AND HAV ;
GOVERNMENT AND DOES NOT ENDORSE AN e Gt oo BEEN PUT THERE BY T

Marked m lpcakon # Y — sond « power voons

' 'The Nations! LaborRetations

IMOROoar SOt Wik PR
Ny m@riaing tasd Pl
Boand g5 .80 sgey OF

HE NATIONAL LABOR




e i U
Sorws Cu

« AND.MUST NOY B DEFACEL NE. ANY MARKS
BORRELATIONS 8 DHAVE NOY BEEN PUT THERE BY
OROES NOT ENDORSEANY CHOICE 1N THE ELECTION,

Moaked os Inabon  #5 = Shovear Avea



EXHIBIT
7



T e )
iz s




n.ﬂn.voﬁ
3
>

o




EXHIBIT
E



AKIN GUMP
STRAUSS HAUER & FELD¢LvLr

ssssssesmmm—— Attorneys at Law

LAWRENCE D. LEVIEN
202.887.4054/fax: 202.887.4288
llevien@akingump.com

August 13, 2009
VIA FACSIMILE & U.S. MAIL

Rosemary Pye

Regional Director

National Labor Relations Board, Region 1
10 Causeway Street, Sixth Floor

Boston, MA 02222-1072

(617) 565-6725 (fax)

Re:  DLC Corp., Case No. 1-RC-22162
Dear Regional Director Pye:

I’'m writing in response to your recent decision to direct a second re-run election in the
above-referenced matter. While DLC Corp. (“DLC”) supports your decision to void the prior
election results and direct a new election, the Region’s failure to conduct its investigation in a
timely manner was highly prejudicial to the Company. DLC incurred significant legal fees in the
filing of its election objections and support thereof and in preparation for the investigatory
hearing that was scheduled to begin next week. As a result, DLC now seeks reimbursement of
its legal fees incurred as a result of the Region’s failure to properly execute its investigatory
duties.

As you are aware, a re-run election was conducted in the above-referenced matter on
June 19, 20, and 21, 2009 at the Comcast Center in Mansfield, Massachusetts in which the Union
prevailed. On June 29, 2009, the Employer filed objections to the election based on significant
misconduct by both the Union’s election observers and by a Region 1 Board Agent. DLC filed
its position statement in support of these election objections on July 9, 2009 setting out the
evidence in support of DLC’s allegations that a Board Agent improperly fraternized with a Union
election observer and that her misconduct was sufficiently pervasive to destroy laboratory
conditions. On July 22, 2009 you issued a Direction and Notice of Hearing on Objections in
which you stated that “having investigated and duly considered the matter. . . I find that the
objections raise substantial and material factual issues that may be best resolved on the basis of
record testimony at a hearing.” The hearing was scheduled to begin August 17, 2009. However,
on August 11, 2009, Region 1 personnel informed DLC that the Regional Director had
determined that significant Board Agent misconduct, beyond what DLC had previously alleged,
occurred during the administration of the election to warrant a new election and that the hearing
was no longer necessary.

Robert 8. Strauss Building / 1333 New Hampshire Avenue, N.W. / Washington, D.C. 20036-1564 / 202.887.4000 / fax: 202.887.4288 / www.akingump.com
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Rosemary Pye
August 13, 2009
Page 2

The evidence that formed the basis of your decision to re-run this election occurred more
than six weeks prior to your August 11 decision, during the election that was conducted June 19-
21. Moreover, DLC’s election objections clearly alleged that unlawful fraternization had
occurred between Board personnel and a Union election observer such that the requisite
laboratory conditions were destroyed. Thus, the Region was on notice of the Board Agent’s
misconduct for more than one month prior to your decision to direct a new election on this basis.
There can be no dispute that the fees incurred by DLC in the interim were incurred only as a
result of the Region’s delay in conducting its investigation and its insistence on setting a hearing
date prior to the conclusion of the Region’s investigation. Had the Region properly executed its
investigatory duties and uncovered the totality of the Board Agent’s misconduct in a timely
manner, DLC would not have incurred these significant legal fees.

Please contact me as soon as possible to discuss the process by which the Region shall
recompense DLC for its fees. Thank you for your prompt attention to this matter.

Sincerely,

O%WQW%

Lawrence D. Levien
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Cyr, Elizabeth

From: Goldman, Emily G. [Emily.Goldman@nirb.gov]
Sent: Wednesday, August 12, 2009 2:40 PM

To: Cyr, Elizabeth

Subject: FW: DL.C Corp. (Live Nation), 1-RC-22162

Attorney Cyr,

| wanted to clarify my response to one of your guestions when we spoke earlier. While the Order issued by the Region will
typically not indicate the reason for the re-run election, the election notice itself will contain language to the effect that “the election
has been rescheduled for administrative reasons beyond the control of the parties,” per the Outline of Law and Procedure in
Representation Cases,

From: Goldman, Emily G.

Sent: Wednesday, August 12, 2009 1:38 PM
To: 'ecyr@akingump.com'

Subject: DLC Corp. (Live Nation), 1-RC-22162

Attorney Cyr,

Bob Redbord has requested that | speak with you in order to make arrangements for a re-run election in the above-referenced
matter. |left a message at your office earlier, but in case you are on the road and have not received my message, | can be
reached at (617) 565-6734. | look forward to hearing from you.

Sincerely,

Emily Goldman

National Labor Relations Board
Region 1

Thomas P. O'Neill Federal Building
10 Causeway Street, Room 601
Boston, MA 02222-9935

Phone: (617) 565-6734

Fax: (617) 565-6725

8/31/2009



EXHIBIT
G



Page 1 of 2

Cyr, Elizabeth

From: Goldman, Emily G. [Emily.Goldman@nirb.gov]
Sent:  Thursday, August 13, 2009 1:20 PM

To: Cyr, Elizabeth

Cc: Redbord, Robert P.

Subject: RE: DLC Corp (Live Nation), 1-RC-22162

Attorney Cyr,

The Region has not received any written response from you as of yet, despite my earlier request that you submit it by no later than
noon today. The Region intends to conduct the rerun election during this DLC/Live Nation season, and is unwilling to consider
deferring it until next year. For that reason, time is of the essence in working out the details. If we are unable to work out the
election details by the close of business tomorrow, we will consider other alternatives for completing it this season, including the
possibility of conducting the election off-site.

I'am in the office until 3:30 p.m. today, and will be out of the office tomorrow. In my absence, you are welcome to contact Bob
Redbord, at (617) 565-6748.

Sincerely,

Emily Goldman

From: Cyr, Elizabeth [mailto:ecyr@AKINGUMP.com]
Sent: Thursday, August 13, 2009 10:07 AM

To: Goldman, Emily G.

Subject: RE: DLC Corp (Live Nation), 1-RC-22162

Ms. Goldman,
We are preparing a written response to the Region's proposal on behalf of our client. We will provide this response to you as soon
as possible.

Thanks,
Beth

From: Goldman, Emily G. [mailto:Emily.Goldman@nirb.gov]
Sent: Thursday, August 13, 2009 8:44 AM

To: Cyr, Elizabeth

Subject: DLC Corp (Live Nation), 1-RC-22162

Attorney Cyr,
| left a message on your voicemail this morning and, as | indicated to you late yesterday, would like to talk to you as soon as
possible regarding the proposed September 11 and 12 rerun election. Please give me a call. Thank you.

Sincerely,

Emily Goldman

National Labor Relations Board
Region 1

Thomas P. O'Neill Federal Building
10 Causeway Street, Room 601
Boston, MA 02222-9935

Phone: (617) 565-6734

8/31/2009
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Fax: (617) 565-6725

IRS Circular 230 Notice Requirement: This communication is not given in the form of a covered op

The information contained in this e-mail message is intended only for the personal and confident

8/31/2009
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STRAUSS HAUER & FELDuvLLP

EEeEEEsessssssssmm——  Attorneys at Law

LAWRENCE D. LEVIEN
202.887.4054/fax: 202.887.4288
llevien@akingump.com

August 13, 2009
VIAEMAIL & U.S. MAIL

Robert Redbord

Emily Goldman

National Labor Relations Board, Region 1
10 Causeway Street, Sixth Floor

Boston, MA 02222-1072

Re:  DLC Corp., Case No. 1-RC-22162
Dear Mr. Redbord & Ms. Goldman:

I’m writing in response to the Region’s proposal to conduct the third election in the
above-referenced matter on September 11 and 12, 2009. I refer you both to the letter submitted
earlier today to the Regional Director regarding reimbursement of legal fees based on the
Region’s failure to properly execute its investigatory duties. It is imperative that this be resolved
prior to the direction of a new election in order to demonstrate the improper conduct of the
Region and the prejudice suffered by DLC.

Pending resolution of the Company’s request for payment of legal fees, DLC submits this
response to the Region’s proposal to conduct the third election on September 11 and 12. For the
numerous reasons stated below, the proposed dates are unacceptable and contrary to settled
Board law. Given that this case has involved an election with a three-vote margin of victory for
the Employer followed by an election with a two-vote margin of victory for the Union, it is
imperative that the third election be scheduled to maximize voter participation. As such, the
second re-run election should be conducted at or near the peak of the 2010 season.

Board law requires that representation elections involving a seasonal workforce be
conducted at peak season. Bogus Basin Recreation Ass'n, 212 NLRB 833 (1974); Six Flags Over
Georgia, Inc., 215 NLRB 809, 810 (1974); Libby, McNeill & Libby, 90 NLRB 279 (1950). In
Bogus Basin Recreation Association, the Board made clear that an election among seasonal
workers “shall be held at or near the peak of the Employer’s season, at a time when there is
employed a maximum or near maximum representative complement of employees.” Bogus
Basin Recreation Ass’n, 212 NLRB at 834. The Board’s long-standing peak season policy
ensures “the opportunity of casting ballots to as many employees as possible.” Libby, McNeill &
Libby, 90 NLRB at 281.

Robert S. Strauss Building / 1333 New Hampshire Avenue, N.W. / Washington, D.C. 20036-1564 / 202.887.4000 / fax: 202.887.4288 / www.akingump.com



AKIN GUMP
STRAUSS HAUER & FELDutLLr

Attorneys at Law

Robert Redbord
Emily Goldman
August 13, 2009
Page 2

The dates proposed by the Region will act to disenfranchise a significant number of
voters. As the Region is aware, September 11 and 12 are the last two working days of the season
for DLC employees. By the last few shows of the season, college students have left the area to
return to school, out-of-state employees have returned to their off-season homes, and local
residents have begun their off-season jobs. It is highly unlikely that eligible voters falling into
any of the aforementioned categories will take part in an election conducted in mid-September.'

Additionally, the Region has proposed to conduct this election over two show days. In
scheduling the second re-run election in this matter, the Region already determined that a three-
day election was necessary to ensure an appropriate level of voter participation. Moreover, every
concert at the venue involves a different stage set-up and, as a result, the number of employees
staffed on the stage crew varies from show to show. The election dates for the past two elections
have been selected based on the large number of employees that would be staffed on the
particular shows, again, to ensure maximum voter participation. The shows taking place on
September 11 and 12 will not require a significant number of employees to be staffed and thus,
even fewer eligible voters will be present at the facility over the two-day election. Given the
nature of the scheduling at the venue and the size of the voting unit, it is imperative that this
election be scheduled over three days with the maximum or near maximum number of
employees scheduled to be at the venue.

Conducting an election on September 11 and 12 is also highly impractical with only 29
days remaining prior to the proposed start of the election. Assuming a direction of election issued
on Monday, August 17, only 25 days would remain before the start of the election and only 18
days would remain following the submission of the Excelsior List. More importantly, the
Comcast Center is currently dark and will not have employees on-site until August 18. Including
August 18, there are only five working days in which the Company could conduct its campaign
prior to the on-set of the 24-hour captive audience speech prohibition. Thus, DLC would be
virtually precluded from conducting a campaign of any significance or an opportunity to explain
and clarify the circumstances under which the prior election was overtumed.

Lack of a significant campaign petiod is of particular importance in this matter because it
is imperative that the parties have sufficient time to overcome the taint of the objectionable
conduct that overturned the prior election. The second election was overturned due to Board
‘Agent misconduct that likely tainted the workforce and brought the Region’s neutrality into

! Alternative means of conducting the election, such as the use of an off-site voting area, will not remedy
this isssue. Regardless of whether the election is conducted at the Comcast Center or some other location following

the conclusion of the season, it is unlikely that a representative complement of eligible voters will participate in the
election.
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question. To fast-track an election, as described above, in this circumstance is highly
inappropriate as the Board’s neutrality is paramount to a free and fair election. In a highly
divided workforce such as this one, caution must be taken to ensure that the outcome of the
election is legitimate. Complicating this matter, the Company’s Director of Labor Relations,
who has complete oversight over the campaign and election process, is scheduled to be out of the
country in Thailand from August 30 to September 15 on a trip planned long in advance of this
matter. Thus, the Company will be hampered in its efforts to overcome the tainted circumstances
with which it is faced. To conduct an election in these circumstances when the Company’s chief
executive responsible for labor relations is out of the country is highly prejudicial to the
Company.

Given the extent to which DLC has been prejudiced by Board conduct in this matter, it
would be highly inappropriate to further prejudice the Company by eliminating any campaign
period to address the prior misconduct. Additionally, given that Board Agent misconduct is the
basis for the Regional Director’s direction of a second re-run election, DLC requests that all
future elections be administered by Board Agents from a Region other than Region 1 to ensure
complete neutrality. We also request that Adam Piselli and Rob George, employees who engaged
in objectionable conduct while acting as Union election observers in the prior election, be
precluded from acting in that capacity at any future elections.

For all of the above-stated reasons, DLC objects to the scheduling of the second re-run
election on September 11 and 12. Rather, Board law mandates that this election be conducted at
or near the peak of the 2010 season when the maximum complement of employees is present at
the facility and maximum voter involvement is likely. Scheduling at the peak of next season will
also ensure an opportunity to overcome any lingering taint from prior objectionable conduct.

Sincerely,

Lawrence D. Levien
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 1

)
DLC CORP. d/b/a )
LIVE NATION NEW ENGLAND )
)
Employer, )
)
and )
)

INTERNATIONAL ALLIANCE OF ) Case No. 1-RC-22162
THEATRICAL STAGE EMPLOYEES, )
LOCAL 11, )
)
Union-Petitioner. )
)

EMPLOYER’S MOTION FOR THE RECUSAL OF REGION ONE & REGIONAL
DIRECTOR ROSEMARY PYE

Pursuant to Section 102.65 of the Rules and Regulations of the National Labor Relations
Board, DLC Corp. d/b/a Live Nation New England (“DLC”), by and through undersigned
counsel, respectfully requests that Region One, and the Regional Director thereof, recuse itself
from the proceedings in the above-captioned matter. In support of the requested relief, DLC
states as follows:

On June 19, 20, 21, a re-run election was conducted in this matter at the Comcast Center
in Mansfield, Massachusetts.! The Union prevailed in that election by a vote of 50-46. On June
29, 2009, the Employer filed objections to the election based on significant misconduct by both
the Union’s election observers and by a Region One Board Agent who engaged in excessive

fraternization with one of the Union’s election observers. DLC filed its position statement in

! The initial representation election in this matter resulted in a victory for the Employer by a vote of 48-53.



s

support of these election objections on July 9, 2009 setting out clear evidence that the Board
Agent in question engaged in conduct sufficiently pervasive to destroy laboratory conditions. On
July 22, 2009 the Regional Director issued a Direction and Notice of Hearing on Objections in
which she stated that “having investigated and duly considered the matter. . . I find that the
objections raise substantial and material factual issues that may be best resolved on the basis of
record testimony at a hearing.” The hearing was scheduled to begin August 17, 2009.

On August 11, 2009, Region One personnel informed counsel for DLC that the Regional
Director had determined that significant Board Agent misconduct, in addition to what DLC had
previously alleged, occurred during the administration of the election sufficient to warrant a new
election and that the scheduled hearing was no longer necessary. Specifically, the Regional
Director discovered that the Board Agent in question “friended” the Union’s election observer on
the social networking site “Facebook” during the administration of the election in June. At that
time, the Region proposed that the second re-run election in this matter be conducted September
11 and 12, 2009 — the last working days of the Comcast Center’s seasonal operations.

On August 12, counsel for DLC was informed by Region One personnel that the official
basis for the second re-run election in the election notice would be stated as follows: “the
election has been rescheduled for administrative reasons beyond the control of the parties.” On
August 13, as DL.C was preparing its response to the Region’s proposed election schedule,
Region personnel further informed undersigned counsel that the Region “intends to conduct the
rerun election during this DLC/Live Nation season, and is unwilling to consider deferring it until
next year” and that the Region would “consider other alternatives for completing it this season,

including the possibility of conducting the election off-site.”



The facts as set out above reveal a clear bias on the part of the Region and the Regional
Director against the Employer. The Region’s stated intentions regarding the third election
coupled with the Region’s refusal to admit its misconduct clearly reveals that this Region can no
longer administer the pending matters in a fair and neutral manner.

First, the Regional Director’s insistence that this re-run election be conducted on the final
working days of the Company’s seasonal operations is in direct conflict with settled Board law.
Board law requires that representation elections involving a seasonal wquforce be conducted at
peak season. Bogus Basin Recreation Ass’'n, 212 NLRB 833 (1974); Six Flags Over Georgia,
Inc., 215 NLRB 809, 810 (1974); Libby, McNeill & Libby, 90 NLRB 279 (1950). The Board
has made clear that an election among seasonal workers “shall be held at or near the peak of the
Employer’s season, at a time when there is employed a maximum or near maximum
representative complement of employees.” Bogus Basin Recreation Ass’n, 212 NLRB at 834.

Second, the Board Agent misconduct in question was sufficient for the Regional Director
to deem a third election necessary and yet the Region is unwilling to even consider the
scheduling of this election in a manner to address the lingering taint among eligible voters from
the Board’s misconduct. Moreover, the Region’s shocking refusal to address its misconduct in
any fashion beyond stating that “administrative error” occurred is highly inappropriate and
prejudicial to the Company and its employees. The Region’s conduct calls into question the
integrity and neutrality of the Board’s processes and prohibits the administration of a free and
fair election.

Third, on August 13, DLC filed a request for reimbursement of legal fees incurred as a
result of the Region’s failure to properly execute its investigative duties in this matter. The

Regional Director’s investigation into the election objections alleged by DLC, including



allegations of Board misconduct, failed to fully uncover the pervasive nature of the Board
Agent’s misconduct and fraternization — conduct which occurred more than six weeks prior to
the Regional Director’s decision to direct a third election. As such, the Region and Regional
Director are clearly conflicted in the further administration of these matters given the Company’s
pending request and allegations therein.

For the reasons expressed herein, DLC respectfully requests that Region One, and the
Regional Director thereof, recuse itself from further involvement in the pending decision and

direction of election and assign such matter to sister Region for adjudication.

Respectfully submitted this 14" day of August, 2009.

0/ W%/Q o&x‘o&«)éza_—»

Lawrence D. Levien
Elizabeth Cyr

AKIN GUMP STRAUSS HAUER & FELD LLP
1333 New Hampshire Ave., N.W.
Washington, DC 20036

(202) 887-4000 (telephone)

(202) 887-4288 (facsimile)

Counsel for DLC



CERTIFICATE OF SERVICE

This is to certify that the undersigned caused to be served on August 14, 2009, a copy of
Employer’s Motion for the Recusal of Region One and Regional Director Rosemary Pye via e-
mail and U.S. mail to the following:

Mr. Gabriel O. Dumont, Jr., Esquire
Dumont, Morris, Burke, PC

14 Beacon Street, Suite 300
Boston, MA 02108

Via email

Counsel for International Alliance of Theatrical Stage Employees, Moving Picture Technicians,
Artists & Allied Crafts of the United States, Its Territories & Canada, Local 11 AFL-CIO, CLC
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Lawrence D. Levien
Elizabeth Cyr

AKIN GUMP STRAUSS HAUER & FELD LLP
1333 New Hampshire Ave., N.W.
Washington, DC 20036

(202) 887-4000 (telephone)

(202) 887-4288 (facsimile)

Counsel for DLC
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LAWRENCE D. LEVIEN
202.887.4054/ax: 202.887.4288
levien@akingump.com

August 24, 2009

VIAE-FILE

Rosemary Pye

Regional Director

National Labor Relations Board, Region 1
10 Causeway Street, Sixth Floor

Boston, MA 02222-1072

Re:  DLC Corp., Case No. 1-RC-22162

Dear Regional Director Pye:

Attached please find two copies of the Excelsior List for the second re-run election in the
above-referenced matter. This list reflects all employees who have worked two shows in the 12
months preceding your Supplemental Decision and Direction of Third Election issued on August
17, 2009.

DLC contends that the attached list is the appropriate pool of eligible voters based on
your initial Decision and Direction of election issued in this matter on January 16, 2008 and your
Decision and Direction of Election in Case 1-RC-22005 issued on May 9, 2006. In those
decisions you determined that the appropriate eligibility formula “should be all employees who
were employed by the Employer on at least two shows in the year prior to the date preceding the
issuance of [the] Decision and Direction of Election.” (1-RC-22162 DDE pp. 6, 8 (Jan. 16,
2008); 1-RC-22005 DDE pp. 2, 6 (May 9, 2006).) You held that such an eligibility formula was
appropriate to “permit optimum employee enfranchisement and free choice, without
enfranchising individuals with no real continuing interest in the terms and conditions of
employment offered by the employer.” (1-RC-22162 DDE p. 6 (Jan. 16, 2008) citing Trump Taj
Mahal Casino Resort, 306 NLRB 294, 296 (1992).)

Based on your prior decisions and the applicable case law, it is clear that the appropriate
pool of eligible voters for the upcoming election should include any individuals who, prior to the
issuance of the August 17 decision, had worked two shows during the previous 12 months. Such
employees clearly have a strong continuing interest in the terms and conditions of employment at
the Comcast Center. Conversely, the pool of eligible voters should not include employees who
worked two shows at the start of the 2008 season but have not worked at the venue since that

Robert 8. Strauss Building / 1333 New Hampshire Avenue, N.W. / Washington, D.C. 20036-1564 / 202.887.4000 / fax: 202.867.4288 / www.akingump.com
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time. Such employees clearly do not have a “real continuing interest in the terms and conditions
of employment” at the Comcast Center.

Sincerely,

Uwoimer, . Do (5

Lawrence D. Levien
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AKIN GUMP
STRAUSS HAUER & FELDLLP

EEEasssssssnsmnemwsnm Attorneys at Law

LAWRENCE D. LEVIEN
202.887.4054/fax: 202.887.4288
llevien@akingump.com

August 27, 2009

VIA EMAIL & U.S. MAIL

Clara Powers

National Labor Relations Board, Region 1
10 Causeway Street, Sixth Floor

Boston, MA 02222-1072

Re:  DLC Corp., Case No. 1-RC-22162
Dear Ms. Powers:

As requested, please find attached a list setting out all DLC employees who worked two
or more shows at the Comcast Center between January 1, 2008 and December 31, 2008.

As noted in my letter dated August 24, DLC contends that the attached list is not the
appropriate pool of eligible voters for the third election in this case. Rather, based on the
Regional Director’s prior decisions involving these parties and the Board law referenced therein,
the pool of eligible voters should include all employees who worked two or more shows in the
12 months immediately preceding the Regional Director’s August 17 decision. DLC, however, is
providing this list as instructed, in order to fully comply with the Region’s directives.

Please note that DLC intends to challenge the following employees on the basis that they
have not worked at least two shows during the 12-month period preceding the Regional

Director’s decision: Stephen Burke, Austin Colby, Aaron Hogarty, John Jessoe, Nicholas
Krowchenko, Brendan Langord, Eric Madson, John Mathison, Hugh O’Haire, and Thomas Pratt.

Sincerely,

Lawrence D. Levien

Attachment
cc: Robert Redbord (via email only)

Robert S. Strauss Building / 1333 New Hampshire Avenue, N.W. / Washington, D.C. 20036-1564 / 202.887.4000 / fax: 202.887.4288 / www.akingump.com



DLC / Comcast Center
All Employees that worked 2 shows 1/08 through 12/08

Last Name
Alves Jr.
Anderson
Aponte
Balliro
Balliro
Barman
Belmont
Boucher
Boyle
Bradshaw
Brett
Burke
Campagnone
Campbell
Carvajal
Carvajal
Caso
Caso
Ciaffone
Clark
Clark
Cohen
Colby
Compton
Connell
Cormier
Couture
Critchett
Crittenden
Crittenden
Cuff
Dauphinee
Davidson

First Name
Francis
Thomas
Michael
Christopher
Rudolph
Douglas
Jeanette
Eric
Kevin
Joseph
William
Stephen
Kenneth
Jonathan
Miguel
Rafael
Lauren
Ralph
Jennifer
James
John
Jay
Austin
Jeanne
David
Wendy
Kyle
Marc
Matthew
Michael
Alison
Christian
Kathryn

Address 1

182 Sterling Rd.
77 Sherman St
81 Russell St.

78 Washington St

59 Frairy Street
156 Taylor St
P.O. Box 861

444 Willow Street
15 Partridge Lane

295 Love Lane
11 Homer Court

50 May St Wrentham

17 Hurdis St.

39 Hemenway St
96 Robert St

96 Robert St.
519 Water St
519 Water St

PO Box 2684

66 Sunset Avenue

66 Sunset Ave

29 Old Populatic Street

Box 803
73 Summer St

9 Hartshorn Ave #1

145 Nimitz Rd
74 Antwerp St
31 Isabella Dr
5 Corey St.

257 Granite Street

168 Plympton St
30 Franklin St.
5 Cedar Lane

Address 2

Apt 1

City
Princeton
Portland

" Marlboro

Apt 28

Apt. 3

Apt 21

3rd Floor

Apt 2

Apt 2

Apt 2R

Norwood
Medfield
Braintree
Norton
Woonsocket
Mansfield
Warwick
Cumberland
Wrentham

No Providence
Boston
Attleboro
Attleboro
Wakefield
Wakefield
Providence

N. Providence
No.Providence
Franklin
Acton
Laconia
Worcester
Woonsocket
Brighton
Narragansett
Randolph
Quincy
Middleboro
Norwood
Tynysboro

State
MA
ME
MA
MA
MA
MA
MA
RI
MA
RI
Rl
Ma
RI
MA
MA
MA
MA
MA
RI
RI
RI
MA
MA
NH
MA
RI
MA
RI
MA
MA
MA
MA
MA

Zip
01541
04101
01752
02062
02052
02184
02766
02895
02048
02886
02864
02093
02904
02115
02703
02703
01880
01880
02906
02911
02911
02138
01720
03243
01602
02895
02135
02882
02368
02169
02346
02062
01879



Derosa
Derosa
Dew
Dewhirst
Dewhirst
DiBenedetto
Domenici
Duffey
Egidio
Flanagan
Frederick
Gattoni
Gattoni
Gentile
George
Gillis
Gomes
Hagopian
Hail
Harwell
Hatch
Hathaway
Hodnett
Hodnett
Hogarty
Holborn
Houston
Hyman
Jessoe
Kaplan
Korona
Krowchenko
Kwiatkowski
Labelle
Lagman
Langord
Lenane

Kenneth
Michael
Robert
Alan
John
Kyle
Steven
Myles
Nicole
Patrick
Emily
Paul
Trevor
Scoft
Robert
Evan
Anthony
Stephan
Sean
Kenneth
Ashley
Matthew
Jeffrey
Jeremy
Aaron
David
John
Michael
John
David
Julia
Nicholas
John
Jeffery
Russell
Brendan
Michael

24 Lowel Street

24 Lowell St

37 Francis Street

103 Blueberry Lane Apt 61
103 Blueberry Lane Apt 61
1 Laurel ST

74 Antwerp St Apt2

41 Church St

29 Rosemary Ave.

26 Falmouth Street

364 Woodward St

43 North Bow Unit 2
72 Scott Ave

54 Azalean Circle

PO BOX 243

14 Gage Ave Apt 10

17 Avenue A

793 Summer Street

35 Hilltop Farm Rd

146 Post Rd.

10 Juniper Street Apt 43
1 Elmwood Street

32 Wentworth Lane

32 Wentworth Lane

40 Playground Dr

4 Bunker Rd

7 William Shryne Circle
PO 803

925 Pleasant St

109 Rock Island Road
38 Potash Road

1500 St Olaf Ave

6 Crestview Terrace
998 Plainfield St

28 Frairy St

11 Wakefield St

115 Guild Road

Page 2 of 4

Brockton
Brockton
Marlboro
Laconia
Laconia
Paxton
Brighton
Weston
Wakefield
Attleboro
Waban
Milford
Weare
Reading
Hope Valley
Lowel}
Riverside
E. Bridgewater
Attleboro
Warwick
Brookline
Roxbury
Derry
Derry
Woodstock
Medfield
Norwood
Randolph
Brockton
Qunicy
Mansfield
Northfield
Nashua
Johnston
Medfield
Worcester
Brockton

MA
MA
MA
NH
NH
MA
MA
MA
MA
MA
MA
MA
NH
MA
RI

MA
RI

MA
MA
RI

MA
MA
NH
NH
)
MA
MA
MA
MA
MA
MA
MN
NH
Ri

MA
MA
MA

02301
02301
01752
03246
03246
01612
02135
02493
01880
02703
02468
01757
03287
01867
02832
01854
02915
02333
02703
02888
02445
02120
03038
03038
06281
02052
02062
02368
02301
02169
02048
55057
03060
02919
02052
01605
02302



Lewis
Longo
Madson
Malloy
Maloof
Mangan
Marsh
Mathison
Matteson
McCracken
McElaney
McGillicuddy
McGuirl
McGuirl
McGuirl
Meagher
Meloccaro
Meloccaro
Mobley
Montalbano
Mros
Nickerson
Norris
O’Haire

O Neil
Peacock
Perkins-King
Piselli

Pitt

Pratt
Procopio
Rappaport
Rauseo
Riley
Rocchio
Ronald
Ronald

Corbin
John
Eric
Patrick
Paul
Jesse
David
John
Jonathan
Jeffrey
Eric
Jeremiah
Andrew
Jeffrey
Matthew
Timothy
Meghan
Robert
Jacob
Vincent
Steven
Samantha
Margaret
Hugh
John
Theordore
Clarence
Adam
William
Thomas
Brian
Jonathan
Thomas
Eric
Felicia
Douglas
Zachary

1 Wade Place

46 Woodsia Trail

52 Ramsay St

132 Miller Street

138 N. Washington St #5
33-3 Stoney Brook Dr
134 Pearl St

P.O. Box 200033

169 Lincoln Street
537 Hart St

96 Main St Apt D3

39 Barbara Road

26 Fountain Ave

26 Fountain Ave

4 Pershing Rd.

14 Starr Ave

205 Budlong Rd

205 Budlong Rd

184 South Street

53 Park Ave

9 Sherwood Ave

29 Jackson St. #3F
17 Stevens Rd.

59 Wilbur Street

124 Salem Street

33 McCusker Drive #9
225 Norfolk St

33 French Street

198 Lakewood Drive
62 Royal Rd.

38 Brentwood Dr.

64 Ridgemont St

70A Shawsheen Avenue
PO Box 830

55 Charlotte Dr

22 Glen St.

22 Glen Street

Page 3 of 4

Woburn
South Kingstown
Manchester
Middleboro
Norton

Millis
Stoughton
Roxbury
Woonsocket
Dighton
Foxborough
W. Newton
Warwick
Warwick
Johnston
East Andover
Cranston
Cranston
Medfield
Wellesley
Foxborough
Woonsocket
Westboro
Everett
Wakefield
Braintree
Boston
Watertown
Stoughton
Brockton
Rumford
Aliston
Wilmington
Meredith
East Greenwhich
Mansfield
Mansfield

MA
RI

NH
MA
MA
MA
MA
MA
Ri

MA
MA
MA
Ri

Ri

RI

MA
RI

RI

MA
MA
MA
Ri

MA
MA
MA
MA
MA
MA
MA
MA
RI

MA
MA
NH
Ri

MA
MA

01801
02879
03103
02346
02766
02054
02072
02120
02895
02715
02035
02465
02886
02886
02919
01801
02920
02920
02052
02184
02035
02895
01581
02149
01880
02184
02124
02472
02072
02302
02916
02134
01887
03253
02818
02048
02048



Royle
Rumbel
Salmon
Santos
Schrag

Seli

Steele
Sullivan
Sullivan
Taylor
Teadtke
Thompson
Van Kleeck
Vitardi
Wallace
Walsh
Welch
Willhauck
Willis
Zimmerman

Christopher
David
Bryan
Richard
Corinne
Ryan
Nathan
Danny
John
Stephen
James
Walter
Jonathan
Jeffrey
Laura-Jean
Daniel
Matthew
Bryan

Alex
Amanda

46 Riverside Drive
39 Milifarm Rd

132 Arnold Road

63 Russell Street
738 Washingston St
81 Strathmore Road
30 Deloss St #2
293 Lexington

32 Bedard Ave

23 Gloucster St

20 Newton Street
P.O.Box 27

3 Linlew Drive

30 Eulcid Ave.

1130 Pleasant St
225 Main Street

7 Sherman St

16 Glenville Ave

85 Surrey Street

24 Summer St

Page 4 of 4

Mansfield
Mansfield
Marshfield

¢/o Maitlin E. Providence

Apt 28 Norwood

Apt. 33 Brighton
Framingham

Apt A East Boston
Derry
Arlington
Hamden

7 Hope We Rutland

Apt. 23 Derry
Riverside
Bridgewater
Norfotk

Ste 4A Charlestown

Apt3 Allston

Apt. 1 Brighton
Mansfield

MA
MA
MA
RI

MA
MA
MA
MA
NH
MA
cT
MA
NH

MA
MA
MA
MA
MA
MA

02048
02048
02050
02914
02062
02135
01702
02128
03038
02174
06514
01543
03038
02915
02324
02056
02129
02134
02135
02048
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DLC Dorp.d/b/a Tea Party Concerts/Live Nation v.
IATSE of the US & Canada Local 11, AFL-CIO
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April 13, 2006
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0] PROCEEDINGS

i (11:34da.m.)

@ HEARING OFFICER HERBSTER: On the record.

14 The hearing will be in order. This is a formal, “In the

@ Matter of Live Nation d/b/a DLC/Tea Party Concerts,” Case
Number

@ 1-RC-22005 before the National Labor Relations Board.The

) Hearing Officer appearing for the National Labor Relations
Board

g is Avrom).Herbster.All parties have been informed of the

fo) proceduresat formalhearings before the Boardby service ofa

1o Statement of Standard Procedures with the Notice of Hearing.I

1) haveadditional copiesofthe statement for distribution ifany

(12 party wants more.

1y Will parties — counsel please state theirappearance for

14 the parties for the record? For the Petitioner?

115 MR.DUMONT: Forthe Petitioner Gabriel O.Dumont,Jr.,

te) Dumont,Morris and Burke, PC,14 BeaconStreet,Boston, Mass.

ptn  HEARING OFFICER HERBSTER: For the Employer?

pe; MR.LEVIEN: Lawrence Levien and Elizabeth Cyr, Akin,
Gump,

(g Strauss,Hauerand Feld, 1333 New Hampshire Avenue,N.W,,

o} Washington, D.C., 20036.

1] HEARING OFFICER HERBSTER:Are there any other
appearances?

22) (No response.)

ey HEARING OFFICER HERBSTER:Let the record show no
response. '

[24) Are there any other persons, parties or form — or labor

125 organizations in the hearing roomat thistime who claiman

Page 6
1] interest in the proceeding?
2 (No responsc.)
B HEARING OFFICER HERBSTER: Let the record show noresponse.
4 I now propose to receive the Formal Papers.
5 You have scen them, Mr. Levien?
6 MR. LEVIEN: Yes.
@ HEARING OFFICER HERBSTER: Mr. Dumont, have you scen the
{8] Format Papers?
©  MR. DUMONT: I have.
poy  HEARING OFFICER HERBSTER: Okay. Then they arc marked for
[11) identification Board Exhibit 1(a) through (g); (g) being an
[12] index therein.
[13)  Arc there any objection to the receipt of this exhibit into
{#4] the record?
{t5  (No response.)

) (169 HEARING OFFICER HERBSTER: Hearing no objections the Formal

[47) Papers are received in evidence.

18] (Board'’s B-1() thru (g) identified and received)

(19 HEARING OFFICER HERBSTER: The partics to this procecding
[20] have executed and I have approved a document marked as Board

{24] Exhibit 2. The exhibit contains a scries of stipulations,

{22] including among other items that the Petitioner is a labor

{23] organization within the meaning of the Act, there’s no contract

[24] bar, and the Employer meets jurisdictional standards of the

(25] Board.

Min-U-Script®
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Hearing DLC Dorp.d/b/a Tea Party Concerts/Live Nation v.
April 13, 2006 IATSE of the US & Canada Local 11, AFL-CIO
Page 7 Page 9
{1]  Arc there any objections to the receipt of Board Exhibit 2? 0 MB. LEVIEN: Yes.
2  (Noresponsc.) @ MB.DUMONT: Yes.
@1 HEARING OFFICER HERBSTER: Hearing no objections Board @  HEARING OFFICER HERBSTER: And the exclusions will be, of
[4) Exhibit 2 is received in evidence. ] coursc — this is employed by the cmployed by the Employer and
[} (Board’s B-2 identified and received) {5 the cxclusions — I'm sorry, let me take back the exclusions.
s HEARING OFFICER HERBSTER: And I would like to note on the 6]  Additiopal — after the word “properties” we contimuc the
7] record, since — well, actually, we'll wait-on that as to the {7 stipulation, “employed by the Employet, engaged in the loading
18] position on the unit. (8 in, operation and loading out of equipment used in connection
©  There — are there any motions to intervene ig this [ with live entertainment cvents presented at® and the vennes are
{10 procecding? {10] as follows: “Tweeter Center, Orpheum Theatre, Somerville ‘
{111  (Noresponse.) {11] Theatre, Sanders Theatre, Gillette Stadinm, Campanelli” — what
n2  HEARING OFFICER HERBSTER: I hear no response. {12] is the Campaoclli?
131 Are parties aware of any other employers or labor (13 MR. LEVIEN: Field.
(14] organizations who have an interest in this proceeding? (14 HEARING OFFICER HERBSTER: Theatre?
(151  (Noresponse.) (5 MR. LEVIEN: Field.
f1e)  HEARING OFFICER HERBSTER: Again, no response. pg  HEARING OFFICER HERBSTER: “Campanelli Ficld,” ocated in?
117 And are there any pre-hearing motions to be made in this 17 MR. LEVIEN: Brockton.
(18) procceding? pe  HEARING OFFICER HERBSTER: “Brockton, Mass., Chevalier
(1s]  (No response.) {19 Theatre in Medford, Mass., Tsongas Arena, Lowell, Mass.”
ro;  HEARING OFFICER HERBSTER: I hear no responsc. 120] Do the partics agree with those venues, that they should be
213  The name of the Employer has been slightly amended from the [21] included as part of the unit and with the unit description as I
{22] way it appears in the petition, it now appears as “DLC Cotp., 22 continued it?
{23] d/b/aTea Party Concerts and/or Live Nation”; is that 2 correct 23  MR. LEVIEN: Those, Mr. Hearing Offices, should be included
4] name of the Employcr, Mr. Levien? 4] as our two additional venues.
@s]  MR. LEVIEN: Yes. ' 1p  HEARING OFFICER HERBSTER: There's 2 dispute on the two
Page 8 Page 10
) HEARING OFFICER HERBSTER: And do you so stipulate that — {1} additional ones.
[2] to that change of name? @ MR.LEVIEN: Yes.
@  MR.LEVIEN: Yes. @  HEARING OFFICER HERBSTER: I just wanted to get what the
4] HEARING OFFICER HERBSTER: And do you accept that ) parties agreed to.
I5] stipulation? 5 MRA. LEVIEN: Yes.
]  MR. DUMONT: Yes, we do. 1 HEARING OFFICER HERBSTER: So you agree with that and
71 HEARING OFFICER HERBSTER: Okay. {71 that’s — and you stipulate that you would agree to that — to
{81 The stipulation is received. 8] that unit with some additions?
(9] The name of the labor organization appears as in the B  MR. LEVIEN: I — I would agree to that unit if the
{10) petition. All right, so we have a stipulation for Iabor [10] remaining two veaues are also included. I am not going to agree
(11] organization, for commerce in Board Exhibit 2.1 have received (11} to an cight-veaue unit if it turns out that the two other venues
(12} Board Exhibit 2. {12] arc excluded becausc if the two venues are excluded then the
(13]  As Iunderstand it, the unit position of the partics is as [13] idea of leaving them apart and including everything clsc no
{14] follows — there are some issues with the unit but the parties, {14 longer makes scnse.
115] 1believe, agree with the following: “The unit shall be all (55 HEARING OFFICER HERBSTER: Okay.
{161 full-time and regular part-time stage hands and wardrobe (6§  MR. LEVIEN: So I need the record to be clear on that.
(17) attendants, including carpenters, riggers, lighting technicians, 7 HEARING OFFICER HERBSTER: I understand that You've made
(18] audio technicians, camera operators, truck loaders, {18 it clear.
(19] clectricians, grips, gaffers, slide projector opetators and {19  And Mr. Dumont, you agrec to the unit description with
{20] propertics”; is that a correct statement of agreement of the 29 those eight venues; correct?
[21] unit description inclusions? 21 MR. DUMONT: Correct.
22 MR. LEVIEN: Yes. 22  HEARING OFFICER HERBSTER: All right.
1239 MR.DUMONT: Yes. 231  Now, the two venues that are in dispute, the Employer would
24 HEARING OFFICER HERBSTER: And you so stipulate? Both {24] add two additional ones; Lido Nightclub, Revere, Mass., and Roxy
{25] parties stipulate? {25} Theatre, Boston, Mass.; correct?
Page 7 - Page 10 (4) Min-U-Script®
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Page 11
" MR. LEVIEN: Yes.
HEARING OFFICER HERBSTER: And the Union's position as to
that is?
MR. DUMONT: They should be excluded.
HEARING OFFICER HERBSTER: Okay.
So I — I appreciate the patities for stating their

1

=

position on the record and I would just note that the petition
which is in the — in evidence in Board Exhibit 1, has the
addresses of five of the venucs. The additional venues;

[10] Campanelli, Chevalier Theatre and Tsongas Arena, I'm sure there
(1]
12
(13)

will be evidence by a witness to give us the exact addresses of
that, please, so we can put that in the record.

' Okay, so I think we have the position of the parties as to
the appropriaicncss of the unit and as | understand it then
there is one additional thing, I would say, there is a dispute

{14}
[15)
(16)
17
(18]

on the house sound operator.
The Employer's position. on the house sound operator?
MR. LEVIEN: At the Tweeter Center.
HEARING OFFICER HERBSTER: At the Tweeter Center.
MR. LEVIEN: Should be excluded.
HEARING OFFICER HERBSTER: And the Union's position?
MR. DUMONT: Should — should be included.
HEARING OFFICER HERBSTER: Should be included.
Okay, so we will take evidence on that. So other than that

{18}
[20]
{21}

[23}
24]

[25] we have no issues as to the unit composition or inclusion,

Page 12

(1] except the one we just mentioned and we have the issue of the

=

two venues and that is it for the issucs.
We have, I know, an additional issuc as to the eligibility
formula and I would ask the parties just to bricfly state on the

@8]
14]

record their opening position as to what the eligibility for
employees in the — an appropriate unit should be.
WR. LEVIEN: Based upon the case law and the facts of this
case the eligibility formula should be cither two shows within
the last year or three shows within the last two years.
HEARING OFFICER HERBSTER: And that's based on a case?
MR. LEVIEN: That's bascd upon Median, American Zoetrope,
DIC, and most recently Oak Mountain.
HEARING OFFICER HERBSTER: Okay. And those cases you've —
we've said, in our off the record discussions, that the Board

{6

18}

s
[10)
)
[12)
{13]
(14
{15]
[16)
(17
(18]
{19
{20]
21}

would not want that to be litigated in this procecding but you
may argue that in your briefs with appropriate cites.

Okay, and the Union’s position on the cligibility formula?

MR. DUMONT: Okay, the Union’s position is based on
Steppenwolf Theatre Company, which is 2 2004 decision and it is
the Board’s, I believe, efforts to put some uniformity back into
and predictability back into who gets to vote and the Board in
that case, which would also involve three theatres, have held
that the Davison-Paxon formula should apply absent uausual

(23]
[24]
{25}

circumstances and so ds we start this hearing we belicve that

the Davison-Paxon formula should apply.

Page 13
11 HEARING OFFICER HERBSTER: And that is, just briefly?
1 MR. DUMONT: just — it's an average of four hours in the
{@8] quarter immediately preceding the cligibility date.
14 HEARING OFFICER HERBSTER: Not cight shows? You had sald

(5] something about eight shows?
)  MR.DUMONT: That was my — that was — yeah, I mean if
[7] we're litigating — if we’re litigating the case we would take

{8] the position that that's the — you know, subject to hearing

]
10)
11
12
{13}

something that would create special circumstances as articulated
by the Board, that's our position.

HEARING OFFICER HERBSTER: I said previously that this
would not be allowed to be litigated, I was wrong. I meant that
was the mail ballot issue, that —

MR. DUMONT: Right:

HEARING OFFICER HERBSTER: But this issue, yes, of course
we will take evidence and we will litigate it.

Now, there is a mail ballot versus li\(; baliot issue; just

114
[18)
(16]
17
{18
(19

the position of the parties, briefly, on that?

MR. LEVIEN: Given the sporadic pature of employment in
this industry, generally, given the sporadic nature of the shows
[21) that are being presented, given the obligations ot; the eligible
voters to multiple other commitments, be it job or out-ofstate
{23] or concert touring, we believe that a2 mail baliotis absolutely
f24]

[25)

appropriate in this case.
HEARING-OFFICER HERBSTER: And the Union's position?

Page 14
MR. DUMONT: Union's position is that it should be a manual
election.
HEARING OFFICER HERBSTER: And that will be an issue that
you will cite in your briefs and if there are any appropriate
exhibits, we'll discuss that before the hearing ends as to how
that would be handledj if you have any charts or anything like
that that you want to present. Remind me to get a final
ruling — ruling on that.”
All right, so just to continue on with the procedural

{1
2
3]
4
5]
{6
7
{8}
9]
19
[11]
(13

matters in the hearing, are there any petitions pending in other
regional offers — offices involving other facilities of the
Employer that anyone knows about?

9] (No responsc.)

144  HEARING OFFICER HERBSTER: Hearing no response (sic.)
[45] Contract bar wc’vc-covcmd, po one belicves there's a conttact
{16] bar, that's in the stipulation. Okay. I would like at some

[17] point, we don't have to do it now, we haven’t talked about

[18] supervisors that we can agree would be excluded.

{19}
[20) with a witness, Mr. Levien?

So we know what the issues are, are you prepared to proceed

2]  MR. LEVIEN: Yes.

2z HEARING OFFICER HERBSTER: Pleasc call your first witness.
23  MR. LEVIEN: We call Mr. Douglas Borg.

244 HEARING OFFICER HERBSTER: Stay standing, please raise your

{25} right hand.
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[1] Whereupon,

{2) DOUGLAS BORG, @  Q: And where do you fit in the overall hierarchy of DLC?

(3] having been first duly sworn, was called as a witness and

(4] testified as follows: @4  Q: And how long have you been employed in your current

155 HEARING OFFICER HERBSTER: Pleasc speak loudly, give your {5 position or one approximately similar to it?

6] name and address.

77 THE WITNESS: My name is Douglas Borg. Are you looking for

{e] the Company address? B Q: Would you describe your job respoasibilitics and duties?

9 HEARING OFFICER HERBSTER: It doesn’t matter. How do you

{10} spell your last name?

1111 THE WITNESS: B-O-RG. Office address is 36 Bay State

12} Road, Cambridge, Massachusetts 02138,

[43] DIRECT EXAMINATION

{14 BY MR. LEVIEN:

(15]  Q: i, by whom are you curresitly cmployed? {i5]  Q: Now, DLC is esscatially in the business of presenting

' and/or promoting musical concerts; is that essentially the

171 Q: Would you explain for the Hearing Officer what it is that (17} primary business?

DLC Corp does?

1)

Q: And what is the relationship between DLC Corp and Live
f22) ' '

Nation?

Page 16

Q:

was the name of the Company?

{4} All right. Before the name “Live Nation” was ctéated what

Q: Okay.And could you give me just a couple of examples
where clse Live Nation presents music? [ know it's a world-wide

corporation.

Q: For the record, did Clear Channel or now Live Nation and
does it own 2 venue that used to be called “"Oak Mountain™?

Q: Okay.And docs Live Nation own 2 venuc that used to be
called the Blockbuster Pavition in Charlotte, North Carolina?

Q: So those venues are also subsidiaries of what is currently

Live Nation?

Q: All right. So what is your position at DLC Corp?

: Does the Company promote concerts seasonally or throughout

the year?

Q: Okay. Let's talk a little bit about this scasonality.
[24) For example, when was the last concert or the last activity

[25]

of DLC Corp in Gillette Stadium?

Page 18

Q: Okay.And when was the last activity, the last concert at

the Tweeter Center?

Q@: Okay. And what is it about those venues that leads to the

[ fact that there have been no concerts there in a approximately

{10]

six or seven-month period?

Q: Now, you also promote concerts at indoor venues; correct?

(6]  Q: Is there any seasonality to your indoor concert promotion?

(16  Q: And could you please explain for the record why that

[18] scasopality occurs?

Q: Okay. Now with reference to your stage hand labor, the

{25]
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[1] labor that’s at issue in this proceeding, is your work force
[2} stable throughout the year?

Q: All right. For background purposes, would you please

{6

7] describe the type of music and concert industry that exists in

8) Boston?

Page 20

Page 21

these entitics DLC provides the stage related labor; correct?

Q: Okay. Now, the next two venues, Bank of America Pavilion
and Fenway Park, why are they lumped together? ‘

Q: And the collective bargaining agreement is betwecn who and

who?

HEARING OFFICER HERBSTER: I'm sorry, I'm not following
you. Didn't you say, “1 through 20"? ’

MR. LEVIEN: No, I said the first ten and now I'm looking
at the next two.

HEARING OFFICER HERBSTER: Okay. The first ten, so then
the next two aret?

MR. LEVIEN: Bank of Ametica and Fenway.

HEARING OFFICER HERBSTER: Roxy and Sanders is 11 and 12.

MR. LEVIEN: No, no, no, not the numbers, the first 10
venues.

HEARING OFFICER HERBSTER: Oh. Oh, so you started with
number 5.

MR. LEVIEN: I started at number 5.

HEARING OFFICER HERBSTER: Any particular reason?

MR. LEVIEN: That's the way it came out on the chart.

MR. DUMONT: Simply to confuse you.

2 Q: How would you describe the technical or stage-related

(3) skills that exist in the population in the greater-Boston area?

51 Q: And why do you reach that conclusion?

Q: I would like to show you what we'll have marked as Employer

(19
[t1) Exhibit 1 and ask you, sir, if you can identify it?

1 (Witaness examines the document.)

" 16 Q: All right. The documeant has a series of venues that are
{17} separated by spaces, I would like you to start, sir, with the
{18] top ten venues, beginning with Campanelli Stadium and cnding
{19) with Tweeter Center and if you will describe why those venues

(20) have been lumped together?

v Q: So when you present a concert or an event in any onc of

N

1n

[ig}

[25)

Page 22
HEARING OFFICER HERBSTER: So there’s a space there, | see.
So after the space in the exhibit, thank you.
MR. LEVIEN: Yes.
DIRECT EXAMINATION (continued)
BY MR. LEVIEN:
Q: Okay, now the next three theatres, The Colonial, The Opera
Housc and the Wilbur, why are they listed separately?

Q: All right. And a collective bargaining agreement with who?

Q: And now there's a space that deals with the Charles
Playhousc; what's that venue?

Q: All right. And then the remaining venues on the document,
what is it that those venues represent?

Q: All right. So when you present at any of these venues, I
take it that DLC docs not employ stage related labor?

HEARING OFFICER HERBSTER: “These” refers to 25 to 477
MR. LEVIEN: 25 through 47.
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&) BY MR. LEVIEN:
{2 Q: So, again, to summarize, the only place where stage related'
(3] labor works for DLC where there is not a collective bargaining

[4] agreement in effect are numbers 5 through 14 on the chart?

HEARING OFFICER HERBSTER: And I sec you have addtesses as
I bad asked so that's good. Addresses for some-of them, the
other venues.

THE WITNESS: These are dupe.

(Pause.) '

BY MR. LEVIEN:

Q: I would like to show you what's now been marked as Exhibit
Number 2, which is a listing of the 10 venues which appeared at
the top of Employer's Exhibit Number 1.

I ask again if you can identify this document?

Q: Right. Now, Mr. Borg, we're going to have another witness

Page 25

@] -Q: Okay.Given your 30 years of experience in the music
4] industry in Boston, can you explain why it is somcone might have
(5] worked for you in 2003 and then again in 2005 but did not work

{6} for you in 20047

Q: Let me follow-up 2 bit about “employees on tour”; what does

that phraseology mean in your business?

Q: So for cxample, the Cher Tour or the I_Bfucg: Springsteen

Tour; those are examples of tours?

20} who will testify in detail about column “G” on this chart but
[21) let me ask you, sir, generally to desctibe what column “G” in @1} Q: All right. So based upon your knowledge of the Boston
(22] the far right-hand side of the chart represents? 22] market, what is the likelihood that employees or individuals who

[23] are resident here would go on tour?

Page 24
Q: Okay. In other words, Exhibit — item “G" is the

approximate size of the stage crew that would be employed to

M
[3] present a concert or musical event presented at one of thesc

[4} venues?

]

16] Q: Mr. Borg, in your position are you responsible for the

employment records of the Company?

Q: All right. Again, now with reference to the stage related
crew, in other words the individuals covered by this proceeding,
would you describe generally how those records are compiled and

maintained?

Q: And I take it this information is used for payroll
purposecs?

Q: I would like to show you what’s been marked as Employet's
Exhibit 3 and ask if you can identify it?

Q: And what is it, sir?

3]

[10]

[13)

17
[18) marked as Employer’s Exhibit 4. We have deleted the employee’s

Page 26

1 Q: And what happens when the tour concluded?

: And so somecone who worked for you in 2003 and 2005 but the

(4] fact that they did work for you in 2004 indicates they may have

[5] been on a tour?

1  Q: Does DLC consider an individual who has riot worked for the

[8] company in the past year to be an active or inactive employee?

Q: And why is that?

HEARING OFFICER HERBSTER: Arc you going to start
: 14) introducing some of these or you want to do it at the end?

" MR. LEVIEN: I'll do it all at the end.
HEARING OFFICER HERBSTER: Okay.
MR. LEVIEN: Mr. Hearing Officer, this document has been

18] name and we have deleted the employee’s street address from the

{20} document for obvious reasons. We have —
21}
[22] understand if you don’t want to provide an Excelsior list but

23]
' 24)

HEARING OFFICER HERBSTER: Street address I could

why name?
MR. LEVIEN: Well, because it provides a name in advance of

125] having to provide an Excelsior list.

Page 23 - Page 26 (8)
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We have available for in camera review, should you feel it
necessary. The complete list with the employee's pame and
address but we arc unwﬂllng to provide that information to the
Union at this time. Obviously if and when we are obligated to
provide an Excelsior list we will, of course, provide it.

BY MR. LEVIEN:

Q: But I'm going to ask you, Mr. Borg, if you can identify now

Employer's Exhibit 42

8

: And how is that your company determined that these

{14] individuals were in school?

{7

Q: And who is it specifically that compiled this listing and
18] identificd individuals as being college students and/br that

they had other employment?

Page 29
Q: And why is that, sir?

{1

Q: And then what happens

resumes?

Q: I would now like to show you what we have marked as

Employer's Exhibit 5, again with names deleted and ask if you
can identify this document?

Q: And by “out of state” do you mean that this is the address
tisted on their employment application or-on thelr W-9 (sic) or
what? How is it that you determined or how is that the payroll

records determine thiat these are the addresses?

Q: So your formal employment records for these individuals
shows these cities and states as their home address or as their

z2y COURT REPORTER: I'm sorry? {22} address, if you will?
Py  THEWITNESS: And Bill Kinney.
4y HEARING OFFICER HERBSTER: And they are? 24y HEARING OFFICER HERBSTER: What issuc docs this go to?
@55  THE WITNESS: Senior production manager and crew chicf. 25  MR. LEVIEN: This goes to the sporadic nature of the work
Page 28 Page 30
(1 HEARING OFFICER HERBSTER: Respective? {1} force, the people come in and out, that they may be here for the
@ THE WITNESS: Respectively. [2 winter and not the summet or they may be here for the summer and
13) ' BY MR. LEVIEN: {3) not the winter and that it is a highly flexible work force and
4 Q: Now, “crew chief,” what is Mr. Kinney's position as crew (4] that therefore in order to have 2 maximum cnfranchisement, as is
{5] chieft What are his job responsibilities? 5} the Board’s objective, that the formula we have proposed is

18y  Q: Fill the calls for DIC?

[10] ¢y reports to who?

12y Q: And Mr. Bates’ position?

(147  Q: And what are his responsibilities?

Q: Now, Mr. Borg, what is the likelihood or unlikelihood that
a student who is in college in this area would be working for
DLC during the summer montbs?

{7
(18
us

211 Q: A student who is in college here but —

23 Q: — but does not live here, whose home residence is not

24} here?

appropriate. '
HEARING OFFICER HERBSTER: So the unit formula and not the
mail ballot ‘cause this is not going to the mail ballot issue.
MR. LEVIEN: Well, this may impact the mail ballot issue,
as well, but since you take the position it's not litigable I'm
pot going to litigate it but it is — it is 2 document being
admitted into evidence and we will certainly feel free to
utilize it for any and all purposes, including arguing that a
mail ballot is appropriate based on this information.
HEARING OFFICER HERBSTER: So you're saying — I don't —
I'm trying to follow, the sporadic pature, that they live in
different places? I mean, this means that they may have their
domicile in these places but they may be living in Boston,
espedially if they're students, right?
MR. LEVIEN: Well, that's — that’s correct. It — some of
these people may be studeats, some of these people may live in
Maine and come down for 2 weck at a time to work here. There’s
a large number from New Hampsbire, from Maine, from Vermont,
from Rhode Island. It goes to the fact that this is an industry

where employment patterns are sporadic and in order to include

(9) Page 27 - Page 30
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1] the maximum number of people you have to go with the type of
2] formulas that the Board has set forth in Zoctrope and theteafter
(@ in Oak Mountain. ’
HEARING OFFICER HERBSTER: In other words a lesser — a
(8] less strict formula than what the Upion is seeking?
MR. LEVIEN: Well, and we believe that in the particular

{71 circumstances of this casc and this city that the Oak Mountain

[8) formula, the Zoetrope formula, which is two shows in the last

o
[10) in the last two years because of employment patterns and life

=

{4]

(s

-

year, should have a second component to it which is three shows

[11] patterns where people move in and out because of the touring

[12] industry, because of the college community and so forth.

113]  HEARING OFFICER HERBSTER: Okay. You may continue.

(14] . DIRECT EXAMINATION (continued)

(s BY MR. LEVIEN:

[16) Q: Mr. Borg, based again on your knowledge of the industry and
[17] your knowledge of your own company, can you cxplain why so many
[18]) of your cmployees appear to have out-of-Massachusetts home

{19] addresses or domicile addresses?

Page 32

2] HEARING OFFICER HERBSTER: Did you ever do stage work?
(1)} THE WITNESS: Pcrsonally, no. They aever offered me a

[4] card.

5] (Pause.)

6] BY MR. LEVIEN:

m Q: 1 would like to show you, sit, what’s now been marked as

{8) Employer's Exhibit G and ask if you can identify it?

@1 (Witness examincs the document )

(AR} Q: And what is it, sir?

[1€] :
says “Number of Shows” and each entry says “1,” what does that

column mean?

120) Q: Okay.

: 19}  Q: Okay.So we're to assume that's — to the best of your

Page 33
M Q: Sol take it on rare occasions you will have a show that

[ goes two consecutive days, correct?

¥l Q: But again, you're not like the theatrical industry where a

51 show ruas for three weeks or a month or open-ended; is that

[6] correct?

8] Q: And1Isce from this chart that for the month of Junc, for

]
{10] than any onc venue on any single day?

example, there is not an occasion where you have a show at more

2] Q: How often, if ever, does the Company have shows scheduled

13} in two different venues on the same day?

155 HEARING OFFICER HERBSTER: Whosc ever heard of “Taking Back

{16] Sunday’? -
17 (No response.)
e  MR.LEVIEN:I—
g HEARING OFFICER HERBSTER: Let the record show “no
response” and yct they've got two shows scheduled.

MR. LEVIEN: I'm going to move for admission of Employer's
Exhibits 1 through 6.

MR. DUMONT: Voir Dire, please.

HEARING OFFICER HERBSTER: Proceed.

MR. DUMONT: Okay.

Page 34
VOIR DIRE EXAMINATION
[ 74] BY MR. DUMONT:
@ Q: Mr Borg, do you — would you take a Jook at Employer's —
{4 first Employcr Exhibit 4.

151 Q: Maybe I'm not being clear then. When is the — when you
say — what does being — in this industry or in your exhibit,

[11] what does being hired reflect; is it the first time, first show

they worked?

Q: Okay. So is there a hiring process — when you say
15] “probably,” this is your exhibit, would there be instances in
[16] this that's — somebody’s hire date would precede the fifst date
that they worked?

20) knowledge this probably is the first day that they worked?

22 Q: Let me ask in 2 broader sense, of the shows that the

23] Company presents, what percentage are one-nighters or if you

24) will single shows?

2z Q: Now,I'm going to move — since they're all “Employee X*
wec'll do this by line, “Employee X" who's on number — line

B

[24) number 5, can you tell me when those — when is the last time
25) that “Employec X" worked?
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Q: Could “Employee X" have worked last — the last time two

years ago?

Q: Could “Employec X" have worked for the last time possibly

three years ago?

18}
€
[10}
n
(12

HEARING OFFICER HERBSTER: You're going beyond Voir Dire.
MR. DUMONT: Well, 1 —
HEARING OFFICER HERBSTER: Voir Dire would be “What does
hire date mean"? You've established the Witness's knowledge of
what hire date means.
MR. DUMONT: Okay. Well, I happen to disagree with you, |
think Voir Dire can allow for whether — explore what the

[13]
(14
{18)
(16}
{17
(18
(18}
(20}

exhibit is supposed to — it was being presented as representing
something and before I lodge an objection or not to whether this
thing should be admitted, I think we — we're eatitled to
determine for the record, what in fact, it — it really shows,
if anything.

MR. LEVIEN: Well, I think the record will speak for itself
but I believe his testimony was that this Jist was compiled from

MR. DUMONT: I'll handle the rest on crossexamination. 1
object to the admission of any document that doesn’t have a, at
a minimum, contain the employees names. [ mean, it's pretty
hard for — pretty hard for me to determine the accuracy of
document that doesn’t allow me to turn to the people who work
regularly for this Company and say, “Does this — Is this
accurate?” And so I don't think you can have it both ways. You
can’t introduce a document that 1 can’t properly cross-examine
[10} on.

HEARING OFFICER HERBSTER: How about the city of residence?
I mean, that would give you a hint as to, you know, who —

{11
[12)
[13] people in the unit know where other people live so you would

{14] probably be able to identify that — by that way?

t15)  MR. DUMONT: I don’t think so.

6] HEARING OFFICER HERBSTER: Why pot?

71 MR. DUMONT: If I'm going to be able to by the city that
(18] they live? The people are -goi.ng to know that?

HEARING OFFICER HERBSTER: Well, I mean there's certainly a
Iot of varied cities here but I understand why you're making the

{19)
{20)

[21] {121] objection so we'll deal with it.
[22] individuals who had worked two shows in the last year or threc 2 Who prcpaftd this document?
{23} shows in the last two years. 3}  THE WITNESS: A number of people. [ think that the
g  MR. DUMONT: Correct. {24] database was originally prepared by staffers in our company,
5  MR. LEVIEN: I believe that was his testimony. So it’s not [25] several lawyers had a look at it and two employees did a final
. Page 36 Page 38
{#] being presented to show when was the last time they worked. {1} review of who belongs on this particular list or not.
@ HEARING OFFICER HERBSTER: Docsthe Empioyerkeep personnel | o HEARING OFFICER HERBSTER: All right, so you object to 47
{3} files? B] MR. DUMONT: I object to 4 and 5.
141 THE WITNESS: Yes. 14)  HEARING OFFICER HERBSTER: What is your responsc to his
5  HEARING OFFICER HERBSTER: Do personncl files have hired (5] argument? How can he cross? How can he determine whether or
{6} dates on them — in them? ts] not this document is accurate?
@ THE WITNESS: I believe so, yes. 71 MR. LEVIEN: We have competing goals here, which isto
(8} HEARING OFFICER HERBSTER: Do you want to continue? {8] establish the accuracy of the record, which we do and to predict
g5 MR. DUMONT: Okay. [9] the employees names until and unless an Excelsior list is
{10}  VOIR DIRE EXAMINATION (continued) {10] required. ] certainly anticipated this objection, I am prepared
{11 BY MR. DUMONT: [#1] to put Mr. Bates and Mr. Kinney both on the stand and to provide
B2 Q: Going down to line 24 it says, “College student and other (12} you with the unredacted list and [ am prepared to subject them

{13]

employment”; what does that mcan?

(i1 Q: And where would that information have come from?

Q: You believe? And they — their knowledge would come —

{20}

would have come from where?

21

Q: Going down the list a little further it has “BKP" — “other

{24)
25] employment, BKP”; what does “BKP” mean?

(13} to cross-examination, reasonable crosscxamination as to any

14] name or names on that list by Mr. Dumont identifying those
18] individuals to test their recollection as to the accuracy of the
16] document.

{17
18] in the course of an “R” case hearing. And I think that that

But I'm not prepared to provide a complete Excelsior list

19] compromisc effectuates the policy of the Act by providing him
{20] with adequate opportunity to cross-examine and protects the

{21] privacy of the individuals and the Employer’s right to withhold

22] the list until it is required.

HEARING OFFICER HERBSTER: Exhibits 1,2, 3 and 6 are not
{24] objected to?

MR. DUMONT: Not objected to.

23)

(25}
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(11 HEARING OFFICER HERBSTER: They are received in evidence.

2  (Employer's E-1 through E-3 and E-6 received)
3] HEARING OFFICER HERBSTER: Exhibits 4 and 5 I will hold the
{4) ruling based on further testimony. Just remind me to rule.
15) MR.LEVIEN: I have nothing further.
te) HEARING OFFICER HERBSTER: Let's go off the record.
@ (Whereupon, a brief recess was taken)
ey HEARING OFFICER HERBSTER: Back on the record.
[8} Mr. Dumont, your witness.
10} MR. DUMONT: Yes, thank you.
11) CROSS-EXAMINATION
12) BY MR. DUMONT:
(13]  Q: Mr Borg, let’s start with a couple things.
[14] You identified the Orpheum as not being active in the
5] summer, which based on what [ saw, whicﬁ 1 think was Exhibit 6,
{16] must be the true summer, that is basically July and August; is
that correct?

17}

Q: Okay.And other than being basically dark because of air

conditioning in July and August, it’s a year round venue? It's

(18]
{20)

{21] a ten — nine to ten month venue?

o)

Q: Okay. And you said the last show at Gillette was in
September of 2005, would that be typical events staged at

24]

[25)

Page 40
Gillette, that is some time in the fall? Early fall?
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1] introduced if that would make things easier.
2  MR. DUMONT: Okay. It would be helpful.
3] BY MR. DUMONT:
[ ©  Q: While I have your attention on Employer Exhibit 2, the “G,"

=

(5] where it says, “Approximate Crew Size,” is there any — and
{6) maybe my Brother will be introducing an exhibit, is there any —

{7} do you have any information relative to the approximate number

{8) of hours that are worked at these varjous venues in a call?

[10) Q: Well, I know obviously from this document no but what I'm
{11]
[12}

(13

asking is your show — let’s look at the Tweeter Center because
that's — just "causc it's on the bottom, what do — is there an )
average number of hours that someone who is — who responds to a

call at the Tweeter Center would work?

4]

Q: Okay.And is it fair to say that some people work a fairly
short period of time and others work the full — the full call?

Q: And what would be the shortest? Of any of these facilitics
what would be the shortest number of hours that somebody would

work?

Page 42
(8] Q: That wotild be like somebody doing a loadHn, for example?

Q: Okay.And the Tweeter, you identified as being a September
in 2005 and that would be similar in other years?

Q: Okay.And Campanelli, where you also sai
2005 and is — would that be the same for other years?

ptember of

Q: Okay. Now we left out — we left out some venues, I'm sure
unintentiopally, Chevalier Theatre; is that a year round
facility?

Q: And arc DLC producing shows — have they produced shows at
varlous times during the year at that venue? '

)] Q: Or a load-out?

Q: Okiy.And the longest that somebody would work?

71 Q: That would be from the start of

out?

Q: And if we're talking about an individual show at the

Tweeter Center when do load-ins start?

Q: Okay.And the load-out, generally cvening shows at the

Tweeter, correct?

: Okay. And actually if you put Employer Exhibit 2 in front
{17} of you, keep — maybe make it easier, the Tsongas Arena, that's

{18} a year round facility?

Q: And how many — how often does DLC do productions? Let's

say how many productions have they donc in the last year?

: And so the load-out would be into the early a.m. hours of
the next day?

HEARING OFFICER HERBSTER: We don't have the definition.
but — and I may be wrong since some of the terms are not

[21] readily understandable but I take it “load+in” and “load-out”

27 MR. LEVIEN: Counsel, if you want to shortcut this I have 122 would be unpacking and packing up?
23] another witness who's going to put in an exhibit with the actual 123 THE WITNESS: Very good.

24) number of performances at each of the venues and [ will 4 HEARING OFFICER HERBSTER: Is that correct?
{25} represent to you that that document will be admitted — would be 5] THE WITNESS: Yes, that's cotrect.
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HEARING OFFICER HERBSTER: Okay.
BY MR. DUMONT:
Q: Now, I know the exhibits have not been introduced but just
for reference, if 1 look at Employer Exhibit 4 and Employer
Exhibit 5, now these — this of course does not represent all

the DLC employees; cotrect?

Q: Does not, right?

[1q
{1

Q: Okay. So just those with an out-ofstate address and those

who have becn identified as coliege students; correct?

{13) Q: Okay. Now, DLC has, when we're talking about stage hands,
(14

(19]

they have a core sct of employees; do they not? Does the

Company?

(17
8]

Q: Does the term “benefit employees” or some similar term
is — are you familiar with that term?

[20] Q: And could you describe for the record what a benefit

21} employee is?

255  Q: And do they — do the — what defines some employee

Page 45

Q: And that would be based on calendar year?

Q: And could somebody work — when we talk about coptinuity,

could somebody work 1500 more — ot more hours in 2 calendar

year and not be considered a benefit employee?

Q: Okay. How about Live Nation's rules?

Q: Okay. Is everyone who was, to your knowledge — let's ask
it — how many benefit employees are currently employed by DLC?

[15]
[i6)
117
[18)
18]
[20]
f21]
[22]
[23]
[24]
(2]

HEARING OFFICER HERBSTER: Ate you talking employees —

unit employees or could they be others?

MR. DUMONT: Well, I am talking unit employees. That is
employees who would be stage hands who would fall within the
definition. of the classifications that we have agreed to. )

MR. LEVIEN: May I again say we will present a witness who
has actual knowledge of that fact but the number is, in fact, I
am told 10 and again, Mr. Bates will be available for cross-
examination on that subject.

HEARING OFFICER HERBSTER: Well, this witness was pretty

close.

Page 44

1} becoming a benefit employee?

4 Q: And —

51 HEARING OFFICER HERBSTER: I'm sorry, “Regardless of?”
)  THE WITNESS: Regardless of our local opinion.

1 HEARING OFFICER HERBSTER: When you say, “Our local

8

9]
{10}
)
12
[13)
14
[18]
116]
17

opinion,” what does that mean?

THE WITNESS: It mcans that there's a corporate formula we
must follow as to whether they're eligible or not.

HEARING OFFICER HERBSTER: Do you know what it is?

THE WITNESS: I don't know what the current formula is, I
think | remember what the old one was. It doesn't apply
agymore.

BY MR. DUMONT:
Q: What is — is it based on the pumber of ho;ns that they

work in a year?

9]  Q: And what else is it based on?

22
[23] You say it's been changed to your knowledge but you don’t know

Q: Okay.And do you in terms of hours at least w!

{24] how but let's look at what you do know, how many hours was —

{25) did an employee have to work?

Page 46
MR. LEVIEN: I just want the record to be accurate.
HEARING OFFICER HERBSTER: So do L.
MR. DUMONT: As I do, too. It's awkward when pcople put on
exhibits through witnesses who don’t secem to know much behind
them.
CROSS-EXAMINATION (continued)

M BY MR. DUMONT:
© Q: Solet me try to figure out what your — what your area of
[ knowledge actually is. Let me look at Employer Exhibit 1

MR. DUMONT: And just as an aside what I may do is,
LR}
12
(13]

assumning Mr. Borg is not going to leave, is just defer and wait
to hear Mt. Bates and then if I get what I need from Mr. Bates
then not recall Mr. Borg; is that appropriate or not?

114 MR, LEVIEN: That’s fine with me.

(157 MR. DUMONT: Okay.
s HEARING OFFICER HERBSTER: Can you stay for the duration of
[17] the hearing?

THE WITNESS: For today, yes.
HEARING OFFCER HERBSTER: Yes.
MR. DUMONT: Yes.
CROSS-EXAMINATION (continucd)

BY MR. DUMONT:
@3] Q: Looking at Employer Exhibit 1,2s the — to the first 10
(24] venues listed on — from 5 to 14, in all of those venues does

5} only DLC provide the stage bands?
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2
38
(4]
18]
[6]
g
i8]
)]
{10}
1]

191
201

[21}
(22)

24]

[25]
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MR. LEVIEN: I'm going to object, that question's unclear.
Under what circumstances? In other words when DLC presents or
when some other party presents a concert?

MR. DUMONT: Well, { —

MR. LEVIEN: Because in these venues DLC is not necessarily
the exclusive operator or presenter in the facility.

MR. DUMONT: Al right.

BY MR. DUMONT:

Q: Well, fet's start then with the DLC is the presentet; is

all the stage hands who are employed employed by DLC at these

venues?

Q: At ecach of these venues?

Q: Okay. So therc’s no instances in which there is any co-
mingling at any of these facilitics between stage hands who
would receive paychecks from DLC or Clear Channel and Bill
Kinney Productions?

Q: Okay. Now, would there — would Bill Kinney Productions
produce at any of these facilities for non-DLC —

o

n

Page 48
MR. LEVIEN: I'm going to object at this point. It was our

Page 49
[1} eatitled to be represented by counsel, who is entitied to (
[21 examine anybody who testifies and we are here specifically on
(3] the understanding that it's not an issue and that’s why Mr.
14 Kinney’s counsel is not here. And I would, again, object to
[5] these questions.
5] HEARING OFFICER HERBSTER: Well, it's not an issue as to
{71 secking the representation of any of Bill Kinney’s employees,
{8] that's agreed, right? ’
©  MR. DUMONT; That's agreed.
(107 HEARING OFFICER HERBSTER: Okay.
111  MR. DUMONT: In fact, it — is we couldn’t do it.
HEARING OFFICER HERBSTER: To the cxtent that Mr. Dumont is
asking questions whether or not Bill Kinney’s employees are
working at any of these places, it may have some relevance.
I'll permit without — [
MR. LEVIEN: But the question was asked and answered; when ‘
DIC presents at these venues it s DLC employees. Bill Kinney
has the right, just as does anyone else, to work at those
{19) venues —
20 HEARING OFFICER HERBSTER: Right.
R1  MR. LEVIEN: — and if he works at thosc venues with his
[22] employecs that's up to him.That has no —
31 - HEARING OFFICER HERBSTER: Let me —
24  MR. LEVIEN: — that has no relevance in this case.
s  HEARING OFACER HERBSTER: Fine. {

Page 50
O] Let me hear the follow-up question, again, Mr. Dumont?

{2) understanding that the issue of Bill Kinney Productions is out @ MR. DUMONT: I was asking — I asked the question as it
B3] of this hearing. Bill Kinney is not represented at this [3] relates to the Roxy and Lido, if this witness is aware of
{4} hearing, as you're aware he has counsel and I think these {4) whether — whether Bill Kinney Productions produces using his —
[S] questions go beyond the scope of what's acceptable in this [5] its own employees at those two facilities.
{6] proceeding. 5 MR. LEVIEN: And that'’s an objection.
1 HEARING OFFICER HERBSTER: What's the relevance, Mr. m  HEARING OFFICER HERBSTER: At any time or when Live Nation
8] Dumont? [8] provides —
©  MR. DUMONT: I'm trying to ascertain — I mean, obviously ] MRB. DUMONT: I think he’s testified —
(19) therc's a very Cl_OSC relationship between DLC and Bill Kinney (1o HEARING OFFICER HERBSTER: — produces shows?
{11]- Productiops and — ] 1111 MR. DUMONT: — you know, subject to my putting rebuttal
nzz HEARING OFFICER HERBSTER: Yeah, I don't know if — that's {17} evidence on, he's testified that that does not happen; correct?
[13] not established by evidence but Mr. Kinticy's here without (133  THE WITNESS: To the best of my knowledge this is a list of
{14 counsel The Bill Kinney Productions are not an issue in this (14} venues where we have provided the stage labor at these venues.
{15] casc so what would be the relevance of that question? it  HEARING OFFICER HERBSTER: So your question is docs Bill
116]  MR. DUMONT: Trying to identify — I'm trying to — [ {16} Kinney provide any stage Iabor at the Lido and the Roxy at any
117) believe, that if we look at the facilities that are in dispute {17} time; is that i? Is that your question?
(18] that they arc principally facilitics which, when they're staffed t18)  MR. DUMONT: That was the question. *
(19 principly, they're staffed principly with Bill Kindey employees. r1e]  HEARING OFFICER HERBSTER: All right, I'll allow that’
- 20  HEARING OFACER HERBSTER: You're saying the Roxy — what {20} question and answer, to your knowledge.
{21] was it, the Roxy and the Lido? (219  THE WITNESS: At the Lido and at the Roxy?
22 MR. DUMONT: Yes. 22 MR. DUMONT: Yes.
[ MR. LEVIEN: Well, the Witness has answered his question. ‘{231 THE WITNESS: To the best of my knowledge I don't know. /
{24) When DLC works there, presents there it employees its stage 24  CROSSEXAMINATION (continued)
{26] labor. If there is a Bill Kinney in this casc, Bill Kinoey is 251 BY MR. DUMONT:
Page 47 - Page 50 (14) Min-U-Script®



DLC Dorp.d/b/a Tea Party Concerts/Live Nation v.
IATSE of the US & Canada Local 11, AFL-CIO

Hearing
April 13, 2006

Page 51
Q: Okay, but you are, as you sit here today, you say to the
best of your knowledge if DLC is producing at any of these
facilities it is solely with employees being paid by DLC?

Q: Okay.And would there be any reason why your knowledge

wouldn't be correct?

{8 RBSTER: I'm sotry, you don't know the

[9) details?
[10) THE WITNESS: I don’'t know the detail on an event-by-cvent
[11] basis.
12 BY MR. DUMONT:

[13)

Q: So it could have been —

Q: So it could be that there is situation — therc are veaues
at which Bill Kinney has its own employees co-mingled with DLC

(18]
(16}

[17} employees, you just don’t know?

[19]
[20]

Q: Okay.And this may be for Mr. Bates, we have — if you
don’t know I'll defer but if I looked at Employer Exhibit 4 and
Employer Exhibit 5, there's roughly 130, 135 employees and you
would — would you know how many other cmploye.cs that DLC would
have, other than the 135 that are partially identified? And

{21}

[23]
[24)
(25

that’s 2 rough numbe, [ don’t want to bother to count them up.

MR. LEVIEN: Again, I'm going to object, vagueness.

Page 53
1) Ididn’t look at all the states, I just — I didn’t realize that

[2) you were one step ahead.

@ MR. DUMONT: Yeah.
149 HEARING OFFICER HERBSTER: Okay. So —
51 MR. DUMONT: So there’s roughly — there could be an

[6) overlap, it appears to me of roughly three, you add the two
Y]
8]
8}

[19]

(11

[12]

together, you subtract those out and I understand this Witness,
they put on exhibits that he doesn’t really understand so I'll
get it with somebody else but I'm just trying to then make
this — out of hopefully what I thought was going to be a simple
question but apparently it's not.
HEARING OFFACER HERBSTER: You sound like Jackije Mason.
CROSS-EXAMINATION (continued)
BY MR. DUMONT:
Q: These two exhibits, Employer Exhibit 4 and Employer Exhibit
5 purport to list employees, if I understand them, who fall
within these classifications who worked at least two shows in
the last year or three shows in the last two years; correct?

(13]
[14]
(15]
(18]
{7
(18]

Q: Using that definition, how many other employecs are there
at DLC?

[20]
[21]

23]
(24] roughly; is that correct? We have 330, 350 cmployees that fall
{25] within the definition that you — you've used to, not you

Q: Okay. So we've got 200 plus another — so we got 330,

Page 52
Employees when? What categotics?

MR. DUMONT: I'm going to — okay.

HEARI_NG OFFICER HERBSTER: Well, first of all your question
just assumed something not in evidence. When you say, “135
employees,” [ don't know that it's been established that the 45
on Exhibit 4 are not subsumed by the — somec of the 92 on
Exhibit 5.

MR. LEVIEN: That’s correct.

MB. DUMONT: 1ct’s see, I guess — well, that's why I
didn't — I dida't — Mr. Hearing Officer, I — ]

HEARING OFFICER HERBSTER: Well, you said 130 employees,
it's not been established there are 130 employees.

MR. DUMONT: Yeah, I can go through herc and look and say
it scems — and I didn’t want to take the time but [ can take

(1]
@
8
4
51
6]
m
G}
[
110
{11]
12
13]
[14}
{15)
[16]
17
{18
[19]
(20
{21}
22
)
[24]
{25

the time if people want to come back tomorrow, there's 40 pames,
for example, on Employer Exhibit 4.

HEARING OFFICER HERBSTER: Right.

MR. DUMONT: I didn’t want to count up — okay, there’s one
from Rhode Istand, there’s one from Florida and there's one from
Vermont, so that's three so now let’s say there's 42 "cause
those I'm sure are subsumed within Eroployer Exhibit 5 and that’s
why I said roughly 130.

You know, if somebody’s got a problem with that and we want
to take a lot of time I'll be happy to do that.

HEARING OFFICER HERBSTER: Okay, I didn't — I — you know,
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{1} personally, DLC bas used to define the parameters of Employer
2} Exhibit 4 and 5?

Is1 Q: Um —

1 Q: Okay.So —

HEARING OFFICER HERBSTER: Now, again, I just want to make

[10] sure the record’s clear, when the answer was that there are well

(5]

[11] in excess of 200, was your answer that 200 in addition to these
12 130 or 200 total?

THE WITNESS: 200 total.

HEARING OFFICER HERBSTER: Okay.

[i5) BY MR. DUMONT:

(ts)  Q: Okay, so that's 200 — so we have approximately 200 total
[17] that would fall within the definition? Okay.

18] And if I turn — direct your attention back to —

png  MR. DUMONT: did you say you're going to have the pumber of
20] shows from somebody clse?

2] MR. LEVIEN: Yes.

ez MR. DUMONT: Okay. So why don’t | wait to sce that exhibit
(23] and reserving my right to recall bim in the event that [ nced

124) him, I'll — I will conclude at this point.

es] HEARING OFFICER HERBSTER: Any redirect?

(13}
[14)

Min-U-Script®

(15) Page 51 - Page 54



Hearing DLC Dorp.d/b/a Tea Party Concerts/Live Nation v.
April 13, 2006 IATSE of the US & Canada Local 11, AFL-CIO

Page 55
1 MR.LEVIEN: No. Page 57

@ HEARING OFFICER HERBSTER: You're cxcused for now but (1 Q: And you report to Mr. Borg?
(3} please remain at the hearing. i
{4)  We'll take a half hour for lunch. It’s 10 of 1:00, we'll @B  Q: And Mr. Bill Kinney, the crew chief, reports to you?

5} be back at 20 after.
1 Off the record.

: A . RS o :
{71 (Whereupon, at 12:50 p.m., 2 luncheon recess was taken.) 5] Q: Okay. Would you please describe generally the structure o

Page 56 [6) a stage related crew for a concert at one of your venues?

in AFTERNOONSESSION
= 1:25 p.m.)
[3 HEARING OFFICER HERBSTER: Back on the record.
[4] Mr. Levien?
159 MR. LEVIEN: Wc call Mr. Tom Bates.
© HEARING OFFICER HERBSTER: Mr. Bates, raisc your right 1
{71 hand, please.
{8] Whereupon, (13  Q: Okay. And how do you have tha
{9} THOMAS BATES,
{10} having been first duly sworn, was called as a witness and
{11) testified as follows:
t1iz7  HEARING OFFICER HERBSTER: Please give your name and your
{13] address. ) . 17 Q: Now, who has greater knowledge of the crew, your or Mr.
(141 THE WITNESS: Tom Bates. . o (18] Bill Kinney? :
[15] HEARING OFFICER HERBSTER: Is it “Thomas™?
6]  THE WITNESS: Thomas Bates, 36 Bay State Road, Cambridge,

-

{10} Q: Now, do you have personal knowledge of the stage crew

employees who work for DLC?

(17] Mass., 02138 is my office address. g Q: And why is that fact sof

[18} DIRECT EXAMINATION

19] BY MR. LEVIEN:

f20]  Q: Mr. Bates, your name has come up here previously so will 23 Q: Could you please describe the general profile o
[21] you please describe your position and responsibilities with DLC

[24] that work for the DLC stage crew?

{22] Corp?

3 HEARING OFFICER HERBSTER: And for the record how old might
M] that be, since you brought it up? ’

55 THE WITNESS: Oh, geez, 56.

16l B8Y MR. LEVIEN:

71 Q: And how many crew members do you need on a DLC show?

1 Q: All right. Does
{12} listed as the appropriate unit differ between any venue or is it

e work required at the 10 venues we've

13} the same work?

115} Q: And what about the work assignments among the DLC crew, do

116] cmployces work at one venue or all venues or how does it get

{17] assigned?

21) Q: How frequently during the course of the year does DIC
{22} present an cvent which requires 100 or more people to work that

[23) event on the stage crew (sic)?

25 If you have a show at Gillette Stadium, for example, that
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{1) requires 130 people and a show the following day at the Tweeter

2

Center that requires 50 people, do you use the same individuals

3
4

for each show or do you use different individuals or what do you

do?

Q: All right. Now, what happens if you have shows schedule
9]
o)

for consecutive pights, for example, on Friday, Saturday and
Sunday night, do you use the same crew for all three shows or do

{11} you use different crews?

[16]

Ay}
1)

Q: Let's just follow-up on that point for a second.

Crew members don't all work the same npumber of bours in a

show, do they?

(20] Q: All right. People who work just the load-in and/or the

load-out could work as little as how many hours?

Q: And the maximum amouat someone could work?

2s5 Q: Who makes the calls to bring in the stage crew? The ac

[20]

%) [24]
125] DL stage crew that are also enrolled in college or another form

Page 61

(1] in the cvening?

Q: I would like to have marked as Employer Exhibit 7 a

4
(5] document and ask you, sir, if you can identify it?

2] Q: Okay.And so the averages in columns “O,” *B" and "Q"
13] represent the average numbcr of performances over the course of
14] the last several years at each of the venues; correct?

[16) Q: Sir, are you aware of any individuals that work for you

- {{17] that also work on touring concert productions that take them

(18} away from the city of Boston?

kay. And can you give me some names?

Q: Are you aware of any individuals that work as part of the

Page 60

|l

telephone calls or however it is they're assigned?

Q: And how is it determined which employees will perform which

131
(4

particular work?

: Do

6] crew members have the same call time when they are

scheduled to work a show?

{

14 d when is the load-out call, as opposed to the load-in

(15 call?

{
[
{

{18] Q: And so that's in the evening?

[
Q: Approximately what time?

{201

227 Q: So individuals can be called for a four hour call as early
{23} as 7:00 in the morning; correct?
I

{25) : And they can be called for a load-out call as late as 10:30

{19]

{24]

Page 62
{1] of schooling in the Boston area?

@ Q: Okay.

4]  MR. LEVIEN: Mr. Hearing Officer, 1 would like to mark as

{5] Exhibit 4(z) a document which is identical to the exhibit

{6) previously marked as Exhibit 4 but for the fact that it includes
[7] the actual names of the individuals and I'm handing that to you,
i8] at least for the moment, in camera. :

(] 1 would like to show a copy to the Witness —

MR. DUMONT: I'm going to object. He can't show it to the

[t1) Witness and question the Witness on a document that I don't

12] have.That — no, that —

MR. LEVIEN: AH right. Let me — let me ask it this way.
BY MR. LEVIEN:

15)  Q: Mr. Bates, give mc from your own personal knowledge the

16) names of one or two individuzls who work on the Don Law/DLC crew

17] who are also enrolled in college. Give me one name, first.

199 HEARING OFFICER HERBSTER: I'm still not sure of the

120] relevance of this besides — I know you explained it to me but
{21] it went out of my head. I meag, besides the mail ballot.

221 MR. LEVIEN: Let me just say Mr. Casey, Kyle J. Casey is

(23] number 37 on this list.

HEARING OFFICER HERBSTER: What are you trying to show

{25] here?
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4
2]
(6]

{8

I8

{10
{11}
{12}
(13]
f14]
(15}
{16]
17
(18}
(18]
[20)
(21)
22
(23]
[24)
[25)

o
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MR. LEVIEN: I'm trying to show that this work force has il
all kinds of other activities and that consequently the formula @
which provides for maximum enfranchisement is appropriate. )
HEARING OFFICER HERBSTER: Well, what docs it matter where ]
they — whether they're college students or not? Assuming the 5
Board has said that college students, if they'te employees of a 5]
company, can have a community of interest if they work “X™ m
amount of hours? 8
MR. LEVIEN: I'm just trying to show that this is a 1

flexible, sporadic work force and that 2 number of them are

{10)
(11

college students and a pumber of them have other employment and
that therefore it's appropriate to have an eligibility standard
such as the Board has set forth in Oak Mountain and I'm using
this to show that, in fact, that's the case.

HEARING OFFICER HERBSTER: That the flexible, sporadic,
unless the Board talks about those factors as being relcvant in

[14}

[16]
a case, [ don't know that it's relevant. I mean, it’s relevant

to —

MR. DUMONT: Mail batlot.

HEARING OFFICER HERBSTER: — mail ballot, perhaps, 'cause
maybe they're taking classes but we don’t even know here whether
they're college students, whether they're full-time, whether

[18]
[19]

[21]
(22}

1
[2)
3}
(4}

23
f24)
{25)

. Page 65

THE WITNESS: On the Providence College Concert Board.

HEARING OFFICER HERBSTER: And they help to decide what the
concerts are; is that —

THE WITNESS: Right, and how to promote them, how to staff
it ’

HEARING OFFICER HERBSTER: Nothing from other witnesses,
please.

DIRECT EXAMINATION (continued)

BY MR. LEVIEN:

Q: So now Mr. Herchek, who's item number 13, how do you know

that he's a coliege student?

Q: And where does he go to school?

Q: And where did he go prior to Colby?

Q: Are you aware of individuals that work on the DLC crew that

also maintain other employment?

Q: Can you give me some examples of the types of other

employment these individuals have?
MR. DUMONT: I'm going to object, Mr. Hearing Officer.
This — this is obvious efforts to get on the record stuff on
the mail balfot issue, which I thought we had already agreed was

they take one course, whether they take night courses. You 23]

know? 24

MR. LEVIEN: I'm going to follow with the Witness. @51
Page 64

DIRECT EXAMINATION (continued) ol

BY MR. LEVIEN: s

Q: How do you know and what do you know about Kyle Casey, @]

number 37, who is a college student? o

o]

(61

Y]

1G]

~ -Q: Can you think of any other individual off the top of your e

head who is a college student? ) 1o}

1
112
[13)
{14

Q: That's number 13 on t
HEARING OFFICER HERBSTER: Should — excuse me, just to go

back and I — you know, I have an obligation as a hearing 115]
officer, at the time that the testimony is given if it's not [16)
clear to me it's not going to be clear to everyone. 17
“Concert board” you talked about; what is that? (18]
THE WITNESS: Obh, I'm sorry, the college — Providence (19]
College presents colleges and they have students — 120]
HEARING OFFICER HERBSTER: Presents colleges or presents 211
concerts? 2]
THE WITNESS: Presents concerts, sorry. And he — he's one (23
the student — excuse me, he's on the students on the board. 24]
HEARING OFFICER HERBSTER: On what board? (5]
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not going to be — is not going to be —

HEARING OFFICER HERBSTER: How docs this go to the unit
formula?

MR. LEVIEN: Again, this is an industry where many, if not
most, of the individuals employed on the crew have other
employment that is either part-time or full-time and so the
nature of a substantial number of the people that work here is
they work on a limited basis, nevertheless because of the nature
of the industry, because of the hours that the shows are
produced, because of the carly morning calls, the late evening
load-outs, the weckend situations, the need for 130 plus people
on any given event at Gillette, that pecople who maintain other
cmploymént have an interest in these terms and conditions.

HEARING OFFICER HERBSTER: Can you point out in any of the
cases that you've found that you say are on point where that's
been 2 factor Because if you can't then I'm not going to allow
the testimony.

MR. LEVIEN: I — I'm pot fluent which each detail in the
case but I've prepared the testimony based upon the fact that
cmployment in this industry is intermittent.

MR. DUMONT: I thiok that's 2 given. I mean, that's a
given. The formula that is used, that is the standard formula,
which is four hours —

HEARING OFFICER HERBSTER: Recognizes that.

MR. DUMONT: — four hours average for 13 weeks immediately
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1]

3]
4

{6

(8

[9]

{19
{11
12
[13]

t14]
(15

{17}

{20)

[21]
{22)
(23]
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preceding, unless these people are on welfare then I think it's
inherent in there is the fact that they work for other employers
or — or they only usc them part-time but that's never been
relevant. The Board never says, “Gee, if half of these people
are actually college students working,” you know, “in Maine” —
HEARING OFFICER HERBSTER: I'm not going to allow you to
get into this area unless you can show me that it's somehow
relevant in case law. I think it goes to the mail ballot, which
as we’ve said is administrative and you can put all that stuff

{s]
6]
Yl
)]
9}
(10)
{11}
(12

in your brief and put whatever you — put whatever else you
want. $o sustained.
DIRECT EXAMINATION (continued)
BY MR. LEVIEN:
Q: Mr. Bates, is there a sound technician employed at the

Tweeter Center?

Q: And can you describe that position?

HEARING OFFICER HERBSTER: “DB” meaning decibel?

120}
THE WITNESS: Decibel level, yeah. @1
HEARING OFFICER HERBSTER: Thank you. 22
THE WITNESS: Yes. Reporting to me on the condition of the (23]

Page 69
Q: And how do you know this fact to be true?

MR. LEVIEN: Mr. Hearing Officer, I've marked as Exhibit
5(a) a document which is identical to Exhibit 5 but again, which

includes the names of the individuals who reside out-ofstate
which I'm providing to you in camera.
BY MR. LEVIEN:
Q: Let me ask you, Mr. Bates, can you think of any individuals
that you know personally reside out of the state of

Massachusetts?

Q: Mr. Hendrickson is number 24; how is it that you know that

this individual resides in Maine?

Q: And —
MR. DUMONT: I'm going to object, Mr. Hearing Officer, once
again. This has to be about the mail ballot.

HEARING OFFICER HERBSTER: Responsc?
MR. LEVIEN: I'm just trying to establish this witness’

[24] equipment Also is responsible for getting a audio line to the [24) knowledge for Exhibit Number 5. )
125} press tent and will trouble shoot the speakers at our turnstiles sy HEARING OFFICER HERBSTER: But how again does this go to
Page 68 Page 70
1] and gates if they're broken. (1) the formula?
2 _ BY MR. LEVIEN: 2 MBRB. LEVIEN: Again, it gocs to the fact that the employces
8  Q: To who does the sound technician report? {3] are out of state, they work sporadically, that's the nature of

(sl

u}
(8

(18]
(16}
Y|

[19)

[21)
(22]

{24)

Q: And to who does the stage crew report?

6]

Q: And why is it that the sound technician reports to you

rather than to someone related to the stage crew? 18]

12)
[19)

14]

Q: So just so the record is clear the band requests the stage
crew, the number on the stage crew and the positions they are to

fill; correct?

[16)
(17
{1g]
Q: But this sound technician is not requested by the band?
[20]
f21)

: When DLC does a show at the Roxy or the Lido, by whom is

the stage crew employed?

23]

Q: And by whom are the stage hands paid?

the business. That people come in and take intermittent
employment and —
HEARING OFFICER HERBSTER: It says, “Employees with Out-of-

[71 State Addresses.” Unless you have a witness; first of all, to

testify that all these people arc out of state — a guy from

1] Smyrna, Georgia isn’t going to come up for four hours worth of
{10] work so maybe that's where his domicile is but I suspect that

{11 he's got an apartment or you know, sleeps —

MR. LEVIEN: Let's —
HEARING OFFICER HERBSTER: — somewhere in Boston.
MR. LEVIEN: Let's talk about Mr. Hendrickson who resides

[15] in Maine.

DIRECT EXAMINATION (continued)
BY MR. LEVIEN:
Q: What do you know personally about his coming to work for

{19) DLC?

MR. DUMONT: Samc objection.
HEARING OFFICER HERBSTER: I'll let him continue at this

{22} poiot.

THE WITNESS: He comes down generally if there's more than

[24] one — if there’s a couple shows back-to-back that he can get

[25] some work on.
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m BY MR. LEVIEN:

2 Q: And what about the McGuir brothers who live in Rhode
(3] Island?

71 Q: And how do you know

) Q: Okay.And would you say that about — let’s looking at
@] just 2005, would 2005 have been the approXimate crew size?

Q: Okay. And do you know — do you bappen to know how
(6} document came to be prepared? What sort of information the DLC

71 looked at in coming up with these range of crew sizes?

{10] MR. LEVIEN: I have nothing further. I'm going to move for
{11] introduction of Employer’s Exhibit 7.

1121 MR. DUMONT: No objection.

(131 HEARING OFFICER HERBSTER: Received.

n4 (Employet’s E7 received)

(155 MR. LEVIEN: And I will hold on Exhibits 4 and 5, subject
(16) to his cross-examination and I will say that if hc wants to

[17] examinec — counsel wishes to examine the Witness about any
{18) specific individual on the list I am comfortable with revealing
{19] that individuals name and we can just discuss his name and
[20] cross-examine from there. What I am adverse to is revealing the

21) names of every single individual.

221 HEARING OFFICER HERBSTER: No, I understand that but [ —

23] I'm still not convinced of its relevance and materiality, of
{24] ‘cither of those exhibits, except for the rmail ballot and then

{25 you can put whatever you want in That's the rules whether they

(1] are rational or not.
2 CROSS-EXAMINATION
3] BY MR. DUMONT:

4] Q: Mr. Bates, do you have the Employer exhibits — ail of the
151 Employer exhibits up there?

Page 72

1ot Q: Did you look at any pay records or those sorts of things?

12 Q: Okay. But as you sit herc and you've been in the business

(13] a long time, these are roughly accurate?

{15) Q: Okay. Now; [ would like to direct your attention to
116) Employer Exhibit 7.

[18]
[19) corfrectly, that two to three times a year DLC needs 100 or more
[20] stage hands for a performance; do you recall testifying to that?

22 Q: Okay. Now, if Employer Exhibit Number 2 is accurate, that
23] would — the only venue that appears to on a2 — appears to have
{24] a crew sizc in excess of 100 — 100 or more is Gillette Stadium;

125] is that consistent with your understanding?

Page 74

4]  Q: Okay. Has there been any calls in 2005 at

51 Center for 1007

HEARING OFFICER HERBSTER: I'll ask the reporter to gather

18] them and provide them and Mr. Dumont will give them to the
9) Witness.
{10] MR. DUMONT: Thaok you
{111 Okay, there are stickers on the side for us so we should be
(12} able to find them.
18]  THE WITNESS: Thank you
4 BY MR. DUMONT:

[15) Q: Would you please take a look at Employer Exhibit Number 2?

18]  Q: — would you say column “G,” take your time, would you say

20] column “G" is a fair representation or an accurate
[21] representation of the approximate crew size at the vatious

{22} venues?

24] Q: Okay.And would that be the approximately crew size have

§25] remained at each venue the same over 2004-2005?

B  Q: Al right So if I look at Employer Exhibit 7, and I just
[ want to understand this, there were no DLC shows in 2004 at
[10] Gillette Stadium,; is that right?

=

(4]  Q: So the last two years there were only one DLC show,

{15] correct? (sic)

Q: At the Gillette Stadium?

(i Q: And obviously there are more at the Twecter Center so arc
{20] there any other venues at which there was 100 plus stage hands
121] used in the last two years, other than the Gillette and perhaps

22) once at the Tweeter Center?
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8] Q: And the Aerosmith was at the Tweeter Center? [

[3] Q: Okay. Now, I previously asked Mr. Borg the question and

3

Page 77
Q: Okay. Would there be individuals who worked in either 2003
or 2004 who did not work in — since Japuary 2005?

Q: Okay. And some of these employees will have moved away,

correct?

{4] maybe you're in a better position, in 2005 how magy different “[4]
5] DLC employees worked, roughly? 5]
Ul MR. LEVIEN: Stage crew of — m
5]  MR. DUMONT: DIC stage crew. @
9 MR. LEVIEN: Under the formula we're looking for or —
[10) MR. DUMONT: No, I — I said work. [10]
111} THE WITNESS: Over 200. 11
2 BY MR. DUMONT: 112)
(13 Q: How far over 200? [13]

(i)  Q: Okay.So 250 plus employees who fall within the (18]

[#7] classifications that we have stipulated to who — stipulated to o7
{18) as being in the appropriate unit; is that correct? (18]

Q: Okay. And some of these employees would have been found
wanting by Mr. Kinney or yourself; correct?

Q: Okay. So they’re not — fact of the matter is there are a
group of cmployees, were there pot, who are not identified but
included in this exhibit who are from Rhode Island who worked
for a period of time and have — the Company has simply have not
called back; isn't that correct?

Q: That are identified — that are included in this as having
Rhode Island addresses? '

MR. LEVIEN: No, no, 1 —

THE WITNESS: No.

MR. LEVIEN: — I’m going to object, that's
mischaracterizing the testimony.

MR. DUMONT: I'm not — I'm asking him the question.

MR. LEVIEN: No, no, but he — he asked the question
generally and then he referred to the exhibit and the exhibit

was individuals who have worked two shows in the last year or

sy THE WITNESS: That may be me, I'm sorry. 28]
Page 76
(1  HEARING OFFICER HERBSTER: Off the record. O
2 (Whereupon, a brief recess was taken) 2
3] HEARING OFFICER HERBSTER: On the record. @
(4 BY MR. DUMONT: . @
55 Q: Two-hundred and — so there's 250 plus individuals who 5
{s) worked in a classification, even if it might have been only for 5
7] one gig during 2005? vl

€] guess, okay. Now, if — would that aumber have been )
{10) roughly the same in 2004? Number, not identitics of individuals (19)
{11} but just the number? 1)

i14l

(18] Q: Okay. Now would there be individuals who worked in 2003, 18]
{19 and whenever I say “individuals” I'm meaning in the 119]
{20} classifications that we're dealing with — (20}
22} Q: — so I'm not meaning, you know, clericals or whatever 22
{23} else, so would there be individuals who worked in 2003 who 123}

{24] haven’t worked since 20037 124)

ow al out.in 20037 14

Page 78

three shows in the previous two years; that's what the exhibit
was. His questions did not refer to the exhibit, they —
simply, “Ate there people who woulda’t have worked?” And now
what he’s trying to do is mischaracterize the exhibit.

MR. DUMONT: I'm not trying to — I'm asking a simple
question. I've asked —

HEARING OFFICER HERBSTER: Ask your question again. .

MR. DUMONT: I'm asking the question — let’s just start
with that question.

HEARING OFFICER HERBSTER: Okay.

CROSS-EXAMINATION (continued)

BY MR. DUMONT:
Q: Was there a group of employees from Rhode Istand who have

not been called back because of petformance issues?

Q: Yes.
HEARING OFFICER HERBSTER: And just to clarify,  know it's
not — when you say “petformance” you mean their performance,
not —
MR. DUMONT: Right.
HEARING OFFICER HERBSTER: — the petformances themsclves?
MR. DUMONT: Work performance issues. Yes, the issues
regarding the — the —
HEARING OFFICER HERBSTER: The quality of their work?
. MR. DUMONT: The quality of their work.
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11 THEWITNESS: I'm not sure. (]  Q: — in 2005 so that wouldn’t be very good.
2 BY MR. DUMONT:
B Q: Now,let's — in terms of — I think you've testified to 31 Q: The Roxy, however, there's three in 2005; do you know any
f4} this but let me just make suce it's clear, it's Mr. Kinney's -1 4] of — whether any of the benefit employees worked at the Roxy
{5) responsibility to make the calls for who's going to be, you (8 for any of those three performances?

{6} know, called to be hired; is that correct?

Q: Okay.And which benefit employees worked there?
18} Q: Okay. And I know he's here but do you know the basis upon
which he selects the people he’s going to call?

Q: Okay. Now onc of the benefit employees is Mike Hymen (ph),

correct?

Q: And that's the name on the person who you spoke of

[13]
right, and do you have any sense as to how - {14] generally as being the sound person at the Tweeter?
{15] people — how individuals have become benefit employees and the

[14]  Q: Okay.

(18] reasons why they would have become benefit cmployees? (16} Q: Okay. Now, it's been established on the record that the

[17] Twecter Center only operates for three, three and a half, four

months; correct?

Q: Presenting shows, at least, during that period of time.

[21) Q: And in terms of — obviously if somebody — or I shouldn’t
[22] say “obviously,” if somebody is a benefitted employee — _ 22  Q: And Mr. Hymen works 12 months a year, does he not?

{24) Q: — working more than 1500 hours they must be being called 24  Q: And he works 12 months a year for DLC; cotrect?
[25) for shows on a regular basis — i

Page 80 Page 82
Q: And when he's not working at the Twecter Center he works at

2 Q: — is that correct? {2] other venues, correct?

@1 Q: Okay.And what s the reason why they get those regular 4]  Q: And at these other venues he reports to the crew chief;
1s] calls? {5] correct?

Q: And he — when he goes to these other venues he performs

[8] many of the same functions he performs at the Tweeter Center;

()] Q: 'Okay.And I héard a2 number of 10; is that the correct

9] number? 9] correct?

{111 Q: Is nine, okay. '[11] Q: Stage hand. Does he also — does he do any sound work at
112] Now, I just want to back off, I got a little bit off track [12] the other venues?

{13) here but I don't think I asked you this; would there be

{14) individuals who worked for DLC in either — in classifications (144  Q: Okay.So he does the sound work at the Tweeter.

{15) in cither 2003 or 2004 who did not work since January of 20052 (15] When he's at the Tweeter does he do anything other than the

s sound work?
17 Q: Okay. Now — now, directing your attention back to benefit K

[18) employees, are you familiar what venues the benefit employees - Q: What else does he do?

[19] have worked at sincc, say, January of 20057

(211  Q: Okay.And when he's working at the Tweeter Center for those

22 Q: Okay. Have any — to your knowledge have any — I want to {22) four montbs is he also taking calls at other venues?
{23} be fair about this, if I'm understanding Employer Exhibit 7,

{24] therc’s been no DLC at Lido so — 4]  Q: And when he takes those calls he reports obviously to the

25) crew chiefs; correct?
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Page 85

{2

Q: And in fact, when he's working as a stage hand at the

[3] Tweeter Center —

Q: — you know, before and after the sound period, he's
reporting to the crew chief also; correct?

Q: Okay. So that the only time he reports to you is when he
is actually doing the sound work at the Tweeter?
11 Q: Okay.And in terms of the benefits that Mr. Hymen
(12) receives, are they the same benefits as the other benefit

[13] employees receive?

Q: Okay. Now looking at Employer Exhibit 7 for just one —
and then I'll — I think I'll take a moment but I think I'll be

done but —

Q: Directing your attention — no, I can drone one — to

Employer Exhibit 7 —

Q: — just one last time just so 1 — make sure I understand,
if I'm just looking at 2005, under the column “Performance” —
12 Q: — that would represent, it says “43” at the Orpheum, that

{13] would be 43 actual performances; correct?

[18)

Q: And in terms of pay ranges, is he — is his pay in the same

range as other benefit employees?

Q: And does DLC have work rules, published or otherwise?

Q: Okay. Does that — the manual apply equally to Mr. Hyman

[21] and the other stage hands?

Q: Okay. Now, are there occasions at or have there been
{24] occasions at the Gillette Stadium where there's been a need to

[25] bring in iron workers for the staging? Are you familiar with

Q: So —

: So that would be a single — a single performance?

Q: And I believe there's testimony that there's very little
time where there would be two but I just —

[24]
[25]

Q: Yeah.And on the “Rent" situation, 18 — would that be 18
performances also?

Page 84

Q: And do you are — are you aware of whether that steel

crew — where that steel crew comes from or has come from in the

Jast —

m  Q: Where does that crew come from?

Q: Okay.And do you know physically where those steel or iron

[10])

{11) workers came from? Where they were from?

Q: Okay.

[14]
16  Q: And do you know whether when these iron workers are done
{17) setting up the stage, do you know whether they,ona — in

{18) certain instances have rolled over and worked directly for DLC

[19] doing stage hand work?

Q: They have, right? And do you know whether those

{21}
{22) individuals who are primarily the steel workers, are those

(23] individuals reflected on — as employees without a state address

(24) on Employer Exhibit 57

Page 86

Q: All right, so — okay.
HEARING OFFICER HERBSTER: What's the — those columns
again, what — the “Performance” and the “Reat,” what do they

o)}
[4
(5}

stand for again?

THE WITNESS: “Rental” is an outside rental where 2
promoter other than ourselves, 2 Greek promoter for example or a
Spanish (sic) or a promoter from Western Mass, Iron Horse or
even a national competitor like AEG, would come in and rent the
Orpheum but they would still use the DLC Corp crew.

(Pausc.)

MR. DUMONT: Mr. Hearing Officer, are you still asking
questions?

HEARING OFFICER HERBSTER: Just thinking.

MR. DUMONT: Okay, well, while you —

(6§ HEARING OFFICER HERBSTER; If ] pause you can go.

#7 MR. DUMONT: While you think can I have 2 moment to talk to
{16) my people —

(s HEARING OFFICER HERBSTER: Yes.

MR. DUMONT: — and —~

@11 HEARING OFFICER HERBSTER: Off the record.
22 (Whereupon, a brief recess was taken)

3] HEARING OFFICER HERBSTER: On the record.
24  MR. DUMONT: | have no further questions.

HEARING OFFICER HERBSTER: No further questions. It was 2
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[1] worth while colloquy. {1  Q: So that would be that benefit group would be full-time?
2 MR. DUMONT: It is, always.
31  HEARING OFFICER HERBSTER: Okay.
41 THE WITNESS: Could I do a clarification?

fow]

55 MR. LEVIEN: Can I do redirect? 155 Q: Do you have anything such as per diems? Do you know that
51 HEARING OFFICER HERBSTER: I was — no, I want to do (8] term?

(7} some — a few questions just —

#  MR.LEVIEN: Okay. 8] Q: Anyone casual employees?

9 HEARING OFFICER HERBSTER: And then — but the Witness had

(10] asked me, he said had a — might bave some clarifications to his

{11] testimony —

1123 THE WITNESS: There actually — i [zl Q: Do you have such as —
1133 HEARING OFFICER HERBSTER: — and I said that he could
[14] certainly offer it if there's not any objection but go ahead.

5] THE WITNESS: It probably doesn’t matter but we used — (15  Q: So if someone worked one show a year he would be a part-
{16) there was three different steel companies at Gillette; there was [16] time —

{17} another onc by ESG Services, I think they’re called.
(18]  CROSSEXAMINATION (continued) .

19 BY MR. DUMONT: 119  Q: And you said that usually the least amount of time would be
120 Q: And where were they out of? . 120] four hours —

22 Q: And that would be — would they have brought Connecticut 122]

residents or —

Q: What would be the most time that somcone would work in a

125 MR. DUMONT: Thank you. That's fine. 25 day?
Page 88 Page 90
Ml EXAMINATION
2) BY HEARING OFFICER HERBSTER:
)] Q: Just looking at some of the cases I'm looking over, I don't
4} know that wc really established this, I mean, the unit, there . . 1] Q: And for the record, if you could briefly,
(5] was agreement in the unit for what do we bave, full-time and {5} have any evidence unless the Employer can tell me that you're
16 regular parttime? Is that how it's worded? Fulltime and [6] going to put it through another witness, s to just what these
(7] regular part-time. o . . {71 people do in one sentence?
8l Iknow we've talked about this benefit group that has 1500. | HEARING OFFICER HERBSTER: Were you planning to do that?
9 hours, which by my math scems to mean that some people would s MR. LEVIEN: [ thought we did it through the description of
{10) work close to 40 hours in a week; is that true? (10} electrician, catpenter, rigger —

11} HEARING OFFICER HERBSTER: I don’t think we really had
{12 Q: Okay.And they would all be working on shows? (12 descriptions.

43 MR. LEVIEN: Okay.

[14] BY HEARING OFFICER HERBSTER:
Q: Can you do that, Mr. Witness?

Q: Okay. Just in one sentence, I mean, we're talking about
{18)  Q: Do you dlassify employees as fulltime anywhere in your (18] shows where I think there's been evidence or if not these are

{19) personnel files? In your payroll system? [19] music shows where someonc scts up for a show; correct?

{22) Q: And what is the criteria for determining whether someone is

23] full-time? 23 Q: So—
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) . And a stage hand would be what?

: Wardrobe attendant?

0

Page 93

EXAMINATION (continued)
-~ BY HEARING OFFICER HERBSTER:

Q: Camera operator?

: Do you have any such people at all these venues?

9 : Carpenter?

(18}

€]

{18

that would be like to videotape or you have live —

: Truck Joaders?

: Electricians?

Page 92

Page 94
fairly selfexplanatory.

Q: If you would have slides, like a light show or something?

Q: And properties?

HEARING OFFICER HERBSTER: Then we've got to clarify that

because the parties agreed that audio technician would be in but

{10}
fi1]
112}
13

the — would the person who had specific —

MR. LEVIEN: Right.

HEARING OFFICER HERBSTER: I thought that was house sound
operator? .

MR. LEVIEN: Right.

We're not arguing the classification, if it's at the

(4]
{15}
A)]
17
{18] Orpheum or wherever else, if it exists but we're saying and I do
(19} want to clarify, we’re not seeking to include or exclude Mr.

(20)
[21]

Hyman; if he performs included work then he’s an cligible votle
(sic) — voter. It is the classification that we're seeking to
exclude.
HEARING OFFICER HERBSTER: Of house sound operator.
THE WITNESS: 1 would also say in the broad sease that

{22]
[23)
(24

{25] audio man may be a person who's working with the audio.

(10}
{11}
(12
[13]
(14}
{15]
(16)
fin
i)

{20]
{21]
122}
[23)

[25)

{1g] .

HEARING OFFICER HERBSTER: Okay, I think-we've just — 1
just wanted to get some evidence as to what the people in the
unit do. It’s, sort of, usually something that we require.

Now, | did note that when we — when I read the unit
description cadier and I was going to save this for then but
since we're talking about the unit, there was — we didn’t have
an agreement on the exclusions and maybe — let me hold that. I
don't have any more questions, I don't think, of this witness.

If there is any redirect or recross?
MR. LEVIEN: Yeah.
REDIRECT EXAMINATION
BY MR. LEVIEN:
Q: just for clarification of the record, Mr. Bates, when did

you start work in this business?

Q:

Yes.

Min-U-Script®

(25) Page 91 - Page 94



Hearing
April 13, 2006

DLC Dorp.d/b/a Tea Party Concerts/Live Nation V.

IATSE of the US & Canada Local 11, AFL-CIO

Page 95

Q: And when did you fitst begin to work at DLC?

Q: Let me ask you another question about show schedules and

show calls; is it possible or has it occurred that you would
have a call at the Tweeter Center and Gillette Stadium in the
same-day?

Q: And is it possible that you could have a call at Gillette
{10] Stadium one day and Twecter Center the next day?

Q: The other way around?

114]
{15]
[16]

Q: And so it's possible you could have a call for 130 people
at Gillette Stadium the same time that you have a call at

Tweeter Center for some other number of people?

Q: I'm gomg to have marked as Employer Exhibit 8 another
document, a multi-page document and I'm going to ask the Witness
if you can identify this document? And again, these are
individuals with the names blocked out.

(Witness examines the document.)

[18]
[19]
120
211
22]

=
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1] Q: And how was this list compiled — compiled?

Q: And how is it that you and Mr. Kinney know
individuals have other employment?

31
14}

Q: Okay.
MR. LEVIEN: I have no furthet questions of this witness.
I'm again going to move for Exhibits 4, 5 and also Exhibit 8,

subject to whatever cross-examination counsel has and if the:

i
02
[13]
(14}

{151 exhibits are not accepted I'm going to make an offer — I would
{16] like to make an offer of proof.

tt77  HEARING OFFICER HERBSTER: First 8.

18 MR. DUMONT: I would object.

(19  HEARING OFFICER HERBSTER: Same basis as before?
o MR. DUMONT: Well, it's the same — well, it's the same,

f21] lack of identification but it’s also simply relevance. I have

yet to find any case that where [ would assume, as I've said

=2
231
R4
[29)

before, not to belabor the record but I've never seen the Board
look into whether people have other employment or not. This is
clearly being offered on the mail ballot versus — it can have

=

(o)
1]
12
113}
n4
[15]
[16]
n
[t8}
{19}

1]
[22]
[23]
124
25}
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no other refevance.

HEARING OFFICER HERBSTER: Do you have a comment on that?

MR. LEVIEN: Samc position 1 took before.

HEARING OFFICER HERBSTER: Let me ask this witness; do you
know — the Employer is seeking — well, thc Employer is secking
two jobs in onc year of three jobs in two years; is that
correct?

MR. LEVIEN: Correct.

HEARING OFFICER HERBSTER: And there’s been testimony that
that wouild be about 200 people, do you know — would your
testimony be the same or different from that?

THE WITNESS: I would agree with that, that it would be
around 200.

HEARING OFFICER HERBSTER: Okay. And if we were to look at
the numbers of people who work under the Union's formula, which
again, Mr. Dumont is how many hours?

MR. DUMONT: Four — average of four hours over the last 13
weeks.

HEARING OFFICER HERBSTER: Olay.

Do you have any idea of how many employecs that would
include?

THE WITNESS: I wouldn't but without the Tweeter Center
being opened yet, that would dramatically reduce that number.

HEARING OFFICER HERBSTER: So you don’t know whether it’s
80 or 20; right?

Page 98

THE WITNESS: No.

HEARING OFFICER HERBSTER: No, you don’t know or yes, you
don’t know?

THE WITNESS: No, I don't know.

HEARING OFFICER HERBSTER: I have a problem with the
relevance of those documents, especially — and without the
panies it really puts him at a'disadvantage but even if he had
the names I don't know if we would let them in because I don't
see any real relevance to them,

As I say, if you can show me a casc where it was used. 1
mean, there are cases on these issues and I've tried to look )
through them and [ haven't seen anything that would help us. I
mican, certainly, I don't think — I thitik you can take either
judicial or nonjudicial notice that somecone who’s going to
work — be working two or threc jobs in a year is going to have
other employment or else they're just doing it for fun. So I
don’'t know what this shows us. And again, it docsn't provide
for any ability for the Union to look at it so I'm prepared to
reject it. If you want to make an offer of proof, you may.

MR. LEVIEN: Yeah, I would make an offer of proof that cach
of the documents shows what it is that cither the witnesscs have
testified to or the document indicates, i.c. that a large number
of employees reside out of state, that a large number of
cmplo-yccs are college students and that a large oumber of

employees have alternative employment and that separate and
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apart from how these facts relate to the mail ballot, they also
tend to show the flexible, sporadic and intermittent nature of
employment in this industry, thereby justifying the eligibility
formula that we have proposed.

HEARING OFFICER HERBSTER: Okay. Just to correct you and I 5l
thought you were in agreement with me that in ope of the
documents where it shows out-of-state addresses, it doesn't
necessarily show that they reside in those places, it just shows
that that is their address of their domicile, they may be —

they may be without any further testimony, be residing bere for {10)

11

years.

MR. LEVIEN: They may be college students who are here,
that’s absolutely correct.

HEARING OFFICER HERBSTER: Okay. So I mean it's not —
you're going to call a guy from Maine — Portland, Maine or —

{13}

{18
(161
7
(16

that's what you're trying to show and I don’t know that those —
MR. LEVIEN: Well, but I mean —
HEARING OFFICER HERBSTER: — documents show that. - .
MR. LEVIEN: We could and I'm not attempting to burden the

record, put Mr. Kinney on and go through every single

individuals as we did for the three with Mr. Bates, an

(19]
[20]
{21}
individual who he knows resides in Maine who comes down here for 122)
two or three shows at a time but I'm not going to burden the (23]
record with all of them.

HEARING OFFICER HERBSTER: I don’t know that it matters but

[24)
(25]

)

=

[24)
(29)
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Q: Right. And now the Hearing Officer asked you the question,
is — and you said, “200,” was that 200 — are you saying that

the 200 met your estimate in 2005, 200 met the standard of
having done at least two jobs in that year or 3 jobs in 2004

20057

Q: Okay. And that would — would that number have been the
same in 20047

Q: Okay.There might have been more in 20037

MR. LEVIEN: You know, at this point let me just intesject,
what it is in 2005 or 2004 really doesn’t matter. What's going
to matter is from the date of the decision and direction
backward and more importantly what’s ultimately going to matter
is what the number is. As the Witness is clear, he's guessing.

MR. DUMONT: Well, let me ask —

HEARING OFFICER HERBSTER: Well, that's argument.

MR. DUMONT: Yeah, that’s argument.

HEARING OFFICER HERBSTER: The question’sbeenaskedandhe
answered it several times —

MR. DUMONT?: Let me ask one —
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anyway, they're rejected, 4, 5 and 8 and they will be placed in {

]
@
)
)
(s

a rejected exhibit file and you can use them to.argue your mail
ballot arguments and you can, if it ever becomes a relevant
issue, you can try and revive their admittance into the record.

(Employes's E4, E-5 and E-8 rejected)

HEARING OFFICER HERBSTER: And I guess that's it. Any
further questions of this witness?

MR. DUMONT: I do.

RECROSS-EXAMINATION
BY MR. DUMONT:

Q: I have a couple questions *causc one — I'm now somewhat

[9]
(10
1

confused on the number of employees ‘cause I thought I had asked 12

these questions carlier and I got a different answer but it may
have been a different question.

My initial question is in 2005, I don't care about how maay

times they worked, approximately how many different individuals
worked for DLC during 2005? Not meeting the standard, the
underlying critetia, how many employees?
HEARING OFFICER HERBSTER: In the unit?
BY MR. DUMONT:
Q: Individuals?

Q: Okay.And that was the same for 2004 and but more in 2003,

you belicve, because of the additional Gillette?
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HEARING OFFICER HERBSTER: — and that's it.

MR. DUMONT: Okay. How about —

HEARING OFFICER HERBSTER: Go ahecad. Unless you've got
some new question.

RECROSS-EXAMINATION (continued)

BY MR. DUMONT:

Q: Well, I would — actually there was a legitimate point
there, is if I — if we focus on 2006, January to the present
time or if we focus on the 12 months preceding, Iet's go back 12
months from now, would we still be looking — the 12 months from
today, as we sit here, would we still be looking at 250 — an
estimate of 250 total? The 200 who met your criteria?

Q: Okay. Now, you testified to there — the possibility of
overlapping calls at the Tweeter Center and Gillette. In the
fast two years do you recall any such instance of it happening?

Q: Okay.
MAR. DUMONT: Thank you, no further questions.

MR. LEVIEN: Nothing further.

HEARING OFFICER HERBSTER: Thank you, you're excused.
(Whereuporl, the witness was excused.)®

HEARING OFFICER HERBSTER: Another witness?

MR. LEVIEN: No, we don't have anything further at this
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(1 HEARING OFFICER HERBSTER: Off the record. {1l  We didn't have any stipulation as to who were supervisors.

12  (Whereupon, a bricf recess was taken) i2) I know that there were some mention of Mr. Bates and —

31 HEARING OFFICER HERBSTER: On the record. @  MR. LEVIEN: Mr. Bates, Mr. Kinney who is the crew clief —

{4] Mr. Dumont? @  HEARING OFFICER HERBSTER: Bill William Kinney?

51 MR. DUMONT: We have no witnesses. B1 MR. KINNEY: That's me.

e  HEARING OFFICER HERBSTER: Okay. Well, I guess you have no 1 HEARING OFFICER HERBSTER: William Kinney, crew chief.

(7] rebuttal or anything elsc. M  MR. LEVIEN: And on some shows there is an assistant crew

81  MR.LEVIEN: If I had rebuttal you wouldn’t let me put it (& chief.

(9] on anyway, so — ©  HEARING OFFICER HERBSTER: And that would be a supervisor?
[a MR. DUMONT: It's thin air. (19 MR. LEVIEN: That would be a supervisor.

111 HEARING OFFICER HERBSTER: Depends what it was. 11 HEARING OFFICER HERBSTER: And what's the person — well,
12 So I guess we're ready to wrap up. It seems Hke it. {2 it varies?

{13] Oh, you did have position on the other two venues, the Lido (13} MR. LEVIEN: It varies, yes.

(4] and Roxy, Mr. Dumont? 114 HEARING OFFICER HERBSTER: So it would be crew chief,

(151 MR. DUMONT: Yeah, since — just — you know, since it [15] assistant crew chicf, Mr. Batcs senior production manager, ’

[16] doesn’t hit my — I'm going to state two positions, one is so (16) Thomas Bates; correct? And Mr. Campbell, what is his position?

(17] nobody has to bother and spend any time briefing it and looking (17] Was there a Campbell? No Campbell? | imagined that? Okay.

(18) at the amount of activity at those two, we'll just — we'll (18] Well, Mr. Borg, you're clearly a supervisor. We don’t even need

{19] agree to go for all 10 venues and — {19] a stipulation on you, no one’s seeking you.

{20] HEARING OFFICER HERBSTER: Okay. 120) So could we have a stipulation on — was there anyone else

1}  MR. DUMONT: — figure that bargaining over venues that (2] who might possibly be —

[22] they're not working at won't be that hard but hopefully they'll 22 MR. LEVIEN: No.

{23} get more work in which case we’ll bargain about it. 23  HEARING OFFICER HERBSTER: — a supervisor? So they all

{24) HEARING OFFICER HERBSTER: All right, so that issue is not [24] have power to hire or fire and would be — you would stipulate

[25) an issue anymore? [25] that they are supervisors within the meaning of the Act?
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111 MR. DUMONT: Right. (1}  MR. LEVIEN: Yes.

21 HEARING OFFICER HERBSTER: You're in agreement with the @  HEARING OFFICER HERBSTER: Accept your stipulation.

(3] Employer that the 10 venues — 3] Do you agree?

41 MR. DUMONT: Yes. @  MR.DUMONT: Yes.

{5} HEARING OFFICER HERBSTER: — as we discussed would be 51 HEARING OFFICER HERBSTER: That stipulation is accepted.

(6] included? 8]  As]bad said before while we were on the record, we've

7 MR.DUMONT: Um-hmm. [7] talked about — I'm not going to reiterate the entire unit -

8] HEARING OFFICER HERBSTER: And we still have the issue of (8] description, I've put it on the record, we arc in agrcement as

19} the unit placement of the sound person.I know he had a {9] to what it is and now we're in agreement on the venues but we

[10] particular name, what was his exact — {10} didn't add the exclusions so it seems to me that the exclusions,

1111 MR. LEVIEN: It's not the — it's not the name, it's the (1] let's just discuss it for a minute, even though we're on the

{i2] position. (12 record.

1131  HEARING OFFICER HERBSTER: Yeah, it's the position. [#3  Arc there any office clerical employees?

[14] Whatever that was, does anybody off hand — 114 MR. LEVIEN: Yes, there could be. ]
(15 MR. LEVIEN: It's the sound man at the Tweeter Ceater. 1155 HEARING OFFICER HERBSTER: And managerial cmployees? Okay.
el HEARING OFFICER HERBSTER: Sound man — but po, there was {16] Any other exclusions that aren’t listed that the Employer thinks

{17] somecthing — {17} should be excluded?

18]  MR. LEVIEN: Sound technician at the Tweeter Center. (18] MR. LEVIEN: Well, I mean to the extent that there are

1191 HEARING OFFICER HERBSTER: I thought there was even (19) other functions, I don’t know exactly what they are —

{20] something more specific. 1207 HEARING OFFICER HERBSTER: Well, the exclusion would be all
21 MR. LEVIEN: House sound operator. {24] other cmployees.

22 HEARING OFFICER HERBSTER: Housc sound operator, was it? 2z  MRA. LEVIEN: Right.

{230 MR. LEVIEN: That's fine. 23]  HEARING OFFICER HERBSTER: Let me just — under the

24 HEARING OFFICER HERBSTER: Okay. House sound operator is [24] exclusions do the parties agree that this would be the

(25 in dispute, the position is in dispute. (25 exclusions; “All other employees, office clerical employees,
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(1

managerial employees, guards and supervisors as defined by the
() record and youw'll be obviously citing them with cites.

2] Act"?

6] MR. LEVIEN: Yes. 2 So there’s nothing further? I appreciate the parties for

{4 MR. DUMONT: Yes. [3] their cooperation in getting this done in a timely fashion and
5 HEARING OFFICER HERBSTER: Okay, that stipulation is {4 the record is now closed.

(6

accepted as to those exclusions, that you're in agreement. " (Whereupon, at 3:10 p.m, the hearing was closed)

[yl Is there anything else? Does anyone want to sum up their

{8] position or do you want to save that for the brief? Page 110

)] As — just to reiterate the issues outstanding then would [ CERTIFICATE
10} b formula igibili in thi
{10] be the form for cligibility for voters in this unit and the [2] This is to certify that the attached proceedings
{11] sound person’s placement and the issue of whether there should
(3] before the NATIONAL LABOR RELATIONS BOARD, REGION THREE
[12] be a mail ballot election; those would be things that would need

[13] to be covered 4] In the Matter of:

{14 Any other issues that the parties want to cover or think Bl

{15} should be covered? 6] DLC Corp. d/b/aTea Party Concerts
(18] MR. LEVIEN: Yes, an extension to file the brief. {71 and/or Live Nation,

¢tn  HEARING OFFICER HERBSTER: We haven't set it yet. ' &

(8 MR. LEVIEN: [ want an extension, anyway. @  Employer,

(99  HEARING OFFICER HERBSTER: Okay. Any other issucs?

20 MR. DUMONT: No. tol

217 HEARING OFFICER HERBSTER: Okay. Well, in my discretion I (11 aad

[22) will give you seven days, which means that today being the 13th 2]

(23] it would be due the close of business on April 20th. Any [13] International Alliance of

{24] extensions of time should be in writing and addressed to the {14] Theatrical Stage Employees, Moving

{25) Regional Director, noting the position of the opposing party to

5] Picture Technicians, Artists &
Page 108 |16] Allied Crafts of the U.S. & Canada,

[1] the extension of not. (17 Local 11, AFLCIO, CLC
) MR. LEVIEN: Can we go off the record?
3] HEARING OFFICER HERBSTER: Off the record.

Rz (Whereupon, a brief recess was taken)

(18]

(19} Petitioner.

5y HEARING OFFICER HERBSTER: On the record. =0l
{6} You wanted to make a represcntation? 1]
M MR. LEVIEN: Yes. In an off the record conversation, (22]
{8] Petitioner counsel has indicated thdt he doesn’t oppose an 23] Case No.: 1-RC-22005

(9] extension and I will so represent in our request to the Regional 24

[10) Director.
s Date: April 13,2006

¢y HEARING OFFICER HERBSTER: All right.

(7 MR.DUMONT: Wel, I guess the only thing I should know is, @8]

(3] 1 mean, how long? 21 Place: Boston, Massachusctts

14  MR.LEVIEN: A weck. {28)

155  MR.DUMONT: Find. [29) were held as therein appears, and that this is the original

pis) HEARING OFFICER HERBSTER: Okay. There are several
[#7} discrete issues and I think you have cases and Board policy, at

{30) transcript thereof for the files of the Board.

{18) least, you know, on those two issues. [ think you've cited the e
[1e) cases. Maybe I should just — well, they'll be in the file so B2
{20] you've cited that the lead cases appear to be either American 33}
1] Zoctrope, Steppenwolf Theatre, and I think it was Medion (ph) or {34]
[22] Oak Hill. There’s — @5} Official Reporter
23]  MRB. LEVIEN: Oak Mountain. (36]
p4)  HEARING OFFICER HERBSTER: Oak Mountain. Okay, there are -

{25) several cases and they're in the file for the rcader of the
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