UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRTIETH REGION

UNITED KISER SERVICES, LLC

and

CONSTRUCTION & GENERAL LABORERS' UNION Case Nos. 30-CA-18129
LOCAL 1329 30-CB-5352
and

NORTHERN WISCONSIN REGIONAL COUNCIL OF
CARPENTERS

NOTICE OF MOTION AND MOTION FOR PARTIAL SUMMARY JUDGMENT

TO: Mr. Ronald Meisburg

General Counsel

National Labor Relations Board

1099 14th Street, N.W.

Washington, D.C. 20570-0001

PLEASE TAKE NOTICE that Respondent UNITED KISER SERVICES, LLC, by its
attorneys, Michael Best & Friedrich LLP, hereby moves the National Labor Relations Board (the
“Board”) pursuant to Fed. R. Civ. P. 56 and Section 102.24 of the Board’s Rules & Regulations
and Statements of Procedure for partial summary judgment in the above-captioned action. The
grounds for this motion are set forth in the accompanying (1) Respondent’s Proposed Findings
of Fact; (2) Brief in Support of Respondent’s Motion for Partial Summary Judgment; (3)

Declaration of Jeff W. Kiser; (4) Declaration of Joseph A. Spinnato, Jr.; and (5) Declaration of

Michael J. Manowski.



Dated at Milwaukee, Wisconsin, this /_ﬂ_ day of February, 2009.

Respectfully submitted,
MICHAEL BEST & FRIEDRICH LLP

o el il) sl

Dawd W. Croysdale /
Attorneys for United Kiser Services, LLC

P. O. Address:

100 East Wisconsin Avenue
Suite 3300

Milwaukee, WI 53202-4108
(414) 271-6560



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRTIETH REGION

UNITED KISER SERVICES, LLC

and

CONSTRUCTION & GENERAL LABORERS' UNION, Case Nos. 30-CA-18129
LOCAL 1329 30-CB-5352
and

NORTHERN WISCONSIN REGIONAL COUNCIL OF
CARPENTERS

RESPONDENT'S PROPOSED FINDINGS OF FACT IN
SUPPORT OF ITS MOTION FOR PARTIAL SUMMARY JUDGMENT

Respondent UNITED KISER SERVICES, LLC ("United Kiser"), by its attorneys, Michael
Best & Friedrich LLP, hereby submits the following Proposed Findings of Fact' in support of its
Partial Motion for Summary Judgment in the above-captioned matter.

THE PARTIES

1. United Kiser, with its principal place of business and Shop in Norway, Michigan
(Dickinson County), is an employer engaged in commerce within the meaning of Sections 2(2),
(6), and (7) of the National Labor Relations Act (the “Act”). [Compl. {2(a)-(c); Ans. 2(a)-(c);
Kiser Decl. 18]

2. Construction & General Laborers Union, Local No. 1329 ("Laborers Union") has
been, at all times material, a labor organization within the meaning of Section 2(5) of the Act.

[Compl. Y4; Ans. 4]

' The Complaint and Answer are attached. The labor contracts at issue are attached as Exhibits A
through D of Joseph A. Spinnato, Jr.'s Declaration.



3. Northern Wisconsin Regional Council of Carpenters ("Millwright Union") has
been, at all times material, a labor organization within the meaning of Section 2(5) of the Act.
[Compl. §]3; Ans. 4]

BUSINESS HISTORY

4. In the mid-1980's, Kiser-Johnson & Co., Inc. ("Kiser-Johnson") was established
and, until sold, was engaged in the business of repair and rehabilitation of hydroelectric
equipment. [Declaration of Jeff W. Kiser (Kiser Decl.) 1{ 2 and 4]

5. The business of hydroelectric repair consists of a field crew removing equipment
at the hydroelectric job site to be repaired, transporting the equipment to the Shop, repairing the
equipment in the Shop, and returning the equipment to the hydroelectric job site where the field
crew reinstalls the equipment. [Kiser Decl. §11]

6. In September 2004, three investors, including James Van Rixel, formed United
Kiser and purchased the hydroelectric repair business and substantial assets from Kiser-
Johnson. [Kiser Decl. 4]

7. Van Rixel hired certain Kiser-Johnson employees and continued to provide
hydroelectric repair work through Van Rixel's construction company, United Construction, Inc.,
pursuant to a contract with United Kiser. [Kiser Decl. {[5]

8. After a little over a year of incurring substantial losses, another one of the original
three investors, William Harris, bought out Van Rixel and the remaining investor effective
January 1, 2006 and returned the performance of the repair work to United Kiser. [Kiser Decl.
1116 and 7]

9. United Kiser hired back employees from United Construction effective January 1,
2006, and continued hydroelectric repair business providing services directly to customers.
[Kiser Decl. 7]

10. Until early 2007, the only business of Kiser-Johnson and United Kiser was the

hydroelectric repair business. [Kiser Decl. {[16]



11. In early 2007, United Kiser initiated a new line of business consisting of
production subcontracts for the marine industry with Marinette Marine Company, as the principal
customer. [Spinnato Decl. {[6]

JEFF KISER

12. Jeff Kiser originally was a Vice President for Kiser-Johnson, became President
when his father retired, and was a principal owner of Kiser-Johnson when its business was sold
to the three investors (including Messrs. Harris and Van Rixel). [Kiser Decl. {[f] 3 and 4]

13. Jeff Kiser continued as a salesperson for United Kiser from approximately
September 2004 until January 1, 2006, during the time United Construction performed the
hydroelectric repair work on a contract basis. [Kiser Decl. §[5]

14. Effective January 1, 2006, Jeff Kiser became Vice President of Operations for
United Kiser and continues in that position to this date. [Kiser Decl. 1]

JOSEPH SPINNATO, JR.

15. Joseph Spinnato, Jr. was hired in July 2006 to be Shop Manager and to help
develop new business for United Kiser. Spinnato continues as Shop Manager to this date.
[Declaration of Joseph A. Spinnato, Jr. (“Spinnato Decl.”) {1, 2, and 6]

16. In early 2007, Spinnato helped solicit Marinette Marine Company and other
production subcontracts for marine products. [Spinnato Decl. {[6]

17. Spinnato hired and developed a production workforce to perform the marine
products line of business including the electrician, welders, sand blasters, painters, tool crib
controller, CNC programmer, and general laborers. [Spinnato Decl. /6]

UNION AGENTS

18. Joey Gallino has been, at all times material, a Field Representative for the
Laborers Union. [Spinnato Decl. 7]

19. Greg Dhein has been, at all times materials, a Business Representative for the

Millwright Union. [Kiser Decl. §[15]



20. Michael Manowski has been, at all times material, a Shop Steward for the
Millwrights Union. [Kiser Decl. {[13]

THE WORKFORCE

21, The workforce during the Kiser-Johnson and United Construction years consisted
of muiti-trade Field Crews and Shop Employees. [Kiser Decl. {[17]

22. The Field Crews variously included employees represented by the Millwright
Union, Laborers Union, Bricklayers Union, Iron Workers Union, and occasionally other trades.
[Kiser Decl. 11]

23. The Shop Employees included employees represented by the Millwright Union
and, from time to time, employees represented by the Laborers Union. Millwright Shop
Employees also worked as members of Field Crews. [Kiser Decl. {[17]

24, From January 1, 2006 until early 2007, the same mix of Field and Shop
Employees worked for United Kiser, including an Electrician who was represented by the
Laborers’ Union. [Kiser Decl. §110; Spinnato Decl. {{[3 and 4]

25. Until the marine products line of business was initiated, the Shop workforce
consisted of four millwrights and one electrician. [Kiser Decl. §[10; Spinnato Decl. §[3]

26. From early 2007 when the marine products line of business was initiated, until
the present, the Shop Employees expanded to include, in addition to the millwrights and the
electrician, welders, sand blasters, painters, tool crib controller, CNC programmer, and general
laborers. [Spinnato Decl. q[6]

27. The Shop workforce, as of this date, includes four millwrights primarily engaged
in the hydroelectric repair line of business and 12 production employees primarily engaged in
the marine products line of business. [Kiser Decl. 18]

28. Shop Employees see each other daily and know each other on a first name

basis. [Spinnato Decl. §[13; Declaration of Michael J. Manowski (“Manowski Decl.”) §10]



29. For the last several years, the Millwright Union’s Shop Steward, Michael
Manowski, was aware of the employment of Laborers in the Shop and was aware that they were
covered under a collective bargaining agreement with the Laborers’ Union. [Manowski Decl.j 8]

THE LABOR CONTRACTS

30. United Kiser and the Laborers Union are parties to a multi-employer field
agreement effective from May 1, 2005 (January 1, 2006 for United Kiser) through April 30, 2010
("Laborers Field Agreement"). [Spinnato Decl. {9 and Exhibit D]

31. United Kiser and the Laborers Union are parties to a Warehouse & Maintenance
Shop Agreement effective from May 1, 2005 (March 1, 2007 for United Kiser) through April 30,
2010 ("Laborers Shop Agreement"). [Spinnato Decl. [8 and Exhibit B]

32. United Kiser and the Millwright Union were parties to a multi-employer field
agreement effective from May 26, 2002 (January 1, 2006 for United Kiser) through May 31,
2008, which agreement has been renewed ("Miliwright Field Agreement"). [Spinnato Decl. {9
and Exhibit C]

33. United Kiser and the Millwright Union were parties to a Shop Agreement effective
from January 1, 2006 through May 31, 2008, which Agreement has not been renewed
("Millwright Shop Agreement"). [Spinnato Decl. {4 and Exhibit A]

BARGAINING HISTORY

34. Effective January 1, 2006, William Harris signed a Voluntary Recognition
Agreement and United Kiser became signatory to the Millwright Field Agreement. [Spinnato
Decl. ]2 and Exhibit C]

35. Effective January 1, 2006, William Harris signed a Future Recognition Clause
and United Kiser became a signatory to the Laborers Field Agreement. [Spinnato Decl. {9 and
Exhibit D]

36. Jeff Kiser contacted the Millwright Union in late 2006 or early 2006 to request an

International Agreement and a Shop Agreement. After meeting with Greg Dhein, the Millwright



Shop Agreement was agreed upon to be effective January 1, 2006. [Kiser Decl. [{[8 and 9;
Spinnato Decl. {4 and Exhibit A]

37. When the marine line of business was started in early 2007, Joe Spinnato and
Joey Gallino met and agreed upon the Laborers Shop Agreement to be effective March 1, 2007
to cover production work. [Spinnato Decl. [{[7 and 8 and Exhibit B]

38. Neither the Millwright Union nor the Laborers Union have been certified by the
National Labor Relations Board as collective bargaining representative for any unit of United
Kiser Shop Employees. [Kiser Decl. 19]

39. Neither the Millwright Union nor the Laborers Union have presented undisputed
evidence of majority status for any unit of United Kiser Shop Employees. [Kiser Decl. [19]

UNION ACTIVITY

40. Joey Galllino has periodically visited the United Kiser Shop and maintained
regular contact with employees covered by the Laborers Shop Agreement. [Kiser Decl. 1114]

41, Once the Millwright Shop Agreement was signed in early 2006, neither Greg
Dhein nor any other Millwright Union representative visited the United Kiser Shop or maintained
any contact with employees covered by the Millwright Shop Agreement until July 2008 when
Dhein commenced bargaining for a successor Shop Agreement. [Spinnato Decl. [{[10 and 11;
Manowski Decl. §[7]

42. Michael Manowski has been continuously employed by United Kiser from
January 1, 2006 to this date. [Kiser Decl. §[13; Manowski Decl. 1]

43. The first time any Millwright Union agent or represehtative made any claim to
represent employees covered by the Laborers Shop Agreement was in August 2008 at the
second bargaining session for a successor Millwright Shop Agreement. [Spinnato Decl. {[14]

44, The Charge in the instant case was filed August 21, 2008. [Compl. {[19(a);

Ans. 1[1]



Dated at Milwaukee, Wisconsin this //_ day of February, 2009.
Respectfully submitted,

MICHAEL BEST & FRIEDRICH LLP

el V) onstls

"David W. Croysdald’
Attorneys for United Kiser Services, LLC

P. O. Address:

100 East Wisconsin Avenue
Suite 3300

Milwaukee, W1 53202-4108
(414) 271-6560
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRTIETH REGION

UNITED KISER SERVICES, LLC

and

NORTHERN WISCONSIN REGIONAL COUNCIL OF Case 30-CA-18129
CARPENTERS \

and

CONSTRUCTION AND GENERAL LABORERS UNION,
LOCAL 1329, Party To Contract

COMPLAINT

Northern Wisconsin Regional Council of Carpenters (Charging Party Union), has charged
that United Kiser Services, LLC (Respondent Employer) has been engaging in unfair labor
practices as set forth in the National Labor Relations Act, 29 U.S.C. §151 et seq. (Act). Based on
this charge, the General Counsel, by the undersigned, pursuant to Section 10(b) of the Act and
Section 102.15 of the Rules and Regulations of the National Labor Relations Board (Board),
issues this Complaint and alleges as follows:

1. €Y The charge in 30-CA-18129 was filed by the Charging Party Union on
August 21, 2008, and a copy was served by regular mail on Respondent Employer on August 22,
2008.

(b) A first amended charge in 30-CA-18129 was filed by the Charging Party

Union on September 24, 2008, and a copy was served by regular mail on Respondent Employer

on the same date.



(c) A second amended charge in Case 30-CA-18129 was filed by the
Charging Party Union on October 2, 2008, and a copy was served by regular mail on Respondent
Employer on the same date.

(d) A third amended charge in Case 30-CA-18129 was filed by the Charging

Party Union on November 26, 2008, and a copy was served by regular mail on Respondent

Employer on the same date.

2. (a) At all material times Respondent Employer, a Limited Liability Company,
with an office and place of business in Norway, Michigan (Respondent Employer’s facility) has

been engaged in the business of repairing hydroelectric equipment.

M) During the past calendar year, Respondent Employer in conducting its
business described above in paragraph 2(b) purchased and received at its Norway, Michigan,

facility goods valued in excess of $50,000 directly from points outside the State of Michigan.

© At all material times, Respondent Employer has been an employer
engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act.
3. At all material times, Charging Party Union has been a labor organization within
the meaning of Section 2(5) of the Act.
4. At all material times, the Construction & General Laborers’ Union Local No.

1329 (Respondent Union) has been a labor organization within the meaning of Section 2(5) of

the Act.

5. At all material times the following individuals held the positions set forth opposite

their respective names and have been supervisors of Respondent Employer within the meaning of



Section 2(11) of the Act and/or agents of Respondent Employer within the meaning of Section

2(13) of the Act:

William Harris President

Jeff Kiser - Vice President of Operations
Joseph Spinnato - Shop Supervisor
Martin Cowie - Financial Consultant

6. €)) The following employees of Respondent Employer, herein called the Unit,

constitute a unit appropriate for the purposes of collective bargaining within the meaning of

Section 9(b) of the Act:

All machinists and fabricators working in the shop performing the following
duties: grinding, deburing, shipping/receiving, shop helper, forklift operator, saw,
drill, painting, assembly, mill, lathe, reading blue prints, mics, operating all
machines, certified and non-certified welding, and laying out jobs.
(b) Since on or about January 1, 2006, and at all material times, the Charging
Party Union has been the designated exclusive collective-bargaining representative of the Unit
and, since on or about January 1, 2006, the Charging Party Union has been recognized as the
representative by Respondent Employer. This recognition has been demonstrated by the parties’
actions relating to a shop addendum which was effective from January 1, 2006 to May 31, 2008.
(©) At all times since January 1, 2006, based on Section 9(a) of the Act, the
Charging Party Union has been the exclusive collective-bargaining representative of the Unit
7. (@ Since on or about March 1, 2007, Respondent Employer secured
additional production work to be performed from Respondent Employer’s facility.
®) The work described above in paragraph 7(a) is within the scope of work

that should have been performed by the Unit.



8. (a) On or about March 1, 2007, Respondent Employer granted recognition to,
entered into an agreement and since then has maintained and enforced a collective-bargaining
agreement with Respondent Union as the exclusive collective-bargaining representative of the

employees performing the work described above in paragraphs 7(a) and (b).

(b)  Respondent Employer engaged in the conduct described above in

paragraph 8(a), even though Respondent Union was not the exclusive bargaining representative

of the Unit.

9. (a) The collective-bargaining agreement described above in paragraph 8(a)

provides:

All [Respondent Employer] Employees covered by the terms of this Agreement
shall become members of the Union no later than the 8™ day after the probation
period ending as a condition of employment.

(b)  Respondent Employer engaged in the conduct described above in
paragraph 9(a), even though Respondent Union was not the lawfully recognized exclusive

collective-bargaining representative of the Unit.

(©) By engaging in the conduct described above in paragraph 9(a), Respondent

Employer has encouraged its employees to form, join, and assist Respondent Union.
10. (a) On August 25, 2008, Respondent Employer refused to bargain with the
Charging Party Union.
(b) On October 22, 2008, Respondent Employer agreed to resume bargaining.

(c) By the actions of Respondent Employer described above in paragraphs

10(a) and (b), it unlawfully delayed bargaining.



11. By the conduct described above in paragraphs 8(a) and (b) and 9(a), (b) and (c),
Respondent Employer has dominated and interfered with the formation of, and has been

rendering unlawful assistance and support to, a labor organization in violation of Section 8(a)(1)

and (2) of the Act.

12. By the conduct described above in paragraphs 9(a), (b), and (c), Respondent
Employer has been discriminating in regard to the hire or tenure or terms or conditions of
employment of its employees, thereby discouraging membership in a labor organization in

violation of Section 8(a)(1) and (3) of the Act.

13. By the conduct described above in paragraphs 8(a) and (b), 9(a), (b), and (c) and
10(a) and 10(c), Respondent Employer has been failing and refusing to bargain collectively and
in good faith with the exclusive collective-bargaining represéntative of its employees in violation

of Section 8(a)(1) and (5) of the Act.

14.  The unfair labor practices of Respondent Employer affect commerce within the

meaning of Section 2(6) and (7) of the Act.

Respondent Employer is notified that, pursuant to Sections 102.20 and 102.21 of the
Board’s Rules and Regulations, it must file an answer to the complaint. The answer must be
received by this office on or before January 14, 2009, or postmarked on or before J anuary
13,2009. Respondent Employer should file an original and four copies of the answer with this
office and serve a copy of the answer on each of the other parties.

An answer may also be filed electronically by using the E-Filing system on the Agency’s

website. In order to file an answer electronically, access the Agency’s website at

http://www .nltb.gov, click on E-Gov, then click on the E-Filing link on the pull-down menu.

-5-



Click on the “File Documents” button under “Regional, Subregional and Resident Offices” and
then follow the directions. The responsibility for the receipt and usability of the answer rests
exclusively upon the sender. A failure to timely file the answer will not be excused on the basis
that the transmission could not be accomplished because the Agency’s website was off-line or
unavailable for some other reason. When an answer is filed electronically, an original and four
paper copies must be sent to this office so that it is received no later than three business days
after the date of electronic filing. Service of the answer on each of the other parties must still be
accomplished by means allowed under the Board’s Rules and Regulations. The answer may not
be filed by facsimile transmission. If no answer is filed, the Board may find, pursuant to a
Motion for Default Judgment, that the allegations in the complaint are true.

The procedures to be followed at the hearing are described in the attached Form
NLRB-4668. The procedure to request a postponement of the hearing is described in the

attached Form NLRB-4338.

Signed at Milwaukee, Wisconsin on December 31, 2008

ot Asrap s
Irving E. Gottschalk, Regional Director
National Labor Relations Board
Thirtieth Region
310 West Wisconsin Avenue, Suite 700
Milwaukee, WI 53203

Attachments



UNITES STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRTIETH REGION

UNITED KISER SERVICES, LLC

and

NORTHERN WISCONSIN REGIONAL COUNCIL Case No. 30-CA-18129
OF CARPENTERS Case No. 30-CB-5352
and

CONSTRUCTION AND GENERAL LABORERS UNION,
LOCAL 1329

ANSWER OF UNITED KISER SERVICES, LLC

NOW COMES United Kiser Services, LLC ("United Kiser"), by its attorneys, David W.
Croysdale of Michael Best & Friedrich LLP, and for its Answer to the Complaint in Case No. 30-
CA-18129, admits, denies, and alleges as follows:

1. Admits the allegations in Paragraphs 1(a), 1(b), 1(c) and 1(d).

2. Regarding the allegations in Paragraph 2:

(a) Alleges that United Kiser, a limited liability company with an office and
place of business in Norway Michigan, continued the construction line of
business of predecessor companies, including United Construction and
Kiser Johnson, and is engaged in the building, repair, and construction of
hydroelectric equipment within the building and construction industry.
Alleges further that United Kiser employs millwrights in the field and the
shop to effectuate this construction line of business. Denies all other
allegations in Paragraph 2(a).

(b) Alleges that, during the past calendar year, United Kiser, in conducting its

business, purchased and received at its Norway, Michigan facility, goods



valued in excess of $50,000 directly from points outside the State of
Michigan. Denies all other allegations in Paragraph 2(b).
(c) Admits the allegations in Paragraph 2(c).
3. Admits the allegations in Paragraph 3.
4, Admits the allegations in Paragraph 4.
5. Alleges that the following individuals have held the positions for the periods of
time set forth opposite their respective names and have been supervisors of United Kiser within

the meaning of Section 2(11) of the Act and/or agents of United Kiser within the meaning of

Section 2(13) of the Act:
William Harris — President since January 1, 2006
Jeff Kiser — Vice President of Operations since January 1, 2006
Joseph Spinnato — Shop Manager since July 2006
Martin Cowie — Management Consultant since May 2006

Denies all other allegations of Paragraph 5.
6. Regarding the allegations in Paragraph 6:
(a) Denies the allegations in Paragraph 6(a).
(b) Denies the allegations in Paragraph 6(b).
(c) Denies the allegations in Paragraph 6(c).
7. Regarding the allegations in Paragraph 7:
(a) Denies the allegations in Paragraph 7(a) and alleges that in early 2007,
United Kiser established a new line of business to service the marine
equipment industry ("Marine Equipment LOB") and that this new line of
business is performed entirely within United Kiser's plant. The Marine
Equipment LOB is not a business within the building and construction
industry.
(b) Denies the allegations in Paragraph 7(b).

8. Regarding the allegations in Paragraph 8:



10.

(a)

(b)

Denies the allegations in Paragraph 8(a) and alleges that, in early 2007,
United Kiser recognized Construction and General Laborers Union, Local
1329 ("Laborers Union") as the exclusive representative for an
appropriate unit of production employees engaged in the Marine
Equipment LOB, exclusive of millwright craft employees, guards, and
supervisors. Alleges further that United Kiser engaged in good faith
collective bargaining with the Laborers Union which culminated in a
collective bargaining agreement dated March 1, 2007.

Denies the allegations in paragraph 8(b).

Regarding the allegations in Paragraph 9:

(a)

Denies the allegations of Paragraph 9(a) and alleges that the collective
bargaining agreement negdtiated in good faith with the Laborers Union
contains a clause which provides:

All Employees covered by the terms of this Agreement shall

become members of the Union no later than the 8th day after the
probation period ending as a condition of employment.

(b) and (c) Denies the allegations in Paragraphs 9(b) and 9(c).

Regarding the allegations in Paragraph 10:

(a)

Denies the allegations in Paragraph 10(a). Alleges that Charging Party
Union ("CPU") insisted upon negotiating to expand the scope of the unit
allegedly represented by CPU, a permissive subject of bargaining, and
that United Kiser, on or about August 25, 2008, lawfully exercised its right
to decline to bargain over the permissive subject of expanding the scope
of CPU's alleged unit.

Denies the allegations of Paragraph 10(b) and alleges that on

October 22, 2008 United Kiser met with CPU to negotiate regarding

wages, health benefits, and other terms of employment.



(c) Denies the allegations in Paragraph 10(c).
11. Denies the allegations in Paragraph 11.
12. Denies the allegations in Paragraph 12.
13. Denies the allegations in Paragraph 13.
14. Denies the allegations in Paragraph 14.

AFFIRMATIVE DEFENSES

1. The Complaint is barred by Section 10(b) of the Act.

2. From the signing of the "shop addendum” dated January 1, 2006 until summer
2008, a period of approximately two and one-half years, Charging Party Union was derelict and
negligent inasmuch as no agent or representative of Charging Party Union visited, telephoned,
corresponded with, e-mailed, or otherwise communicated with any manager or agent of United
Kiser or, upon information and belief, any millwright craft employee working at United Kiser's
shop during such period of time. Accordingly, there is no standing or other legal basis for tolling
the start of the Seétion 10(b) period.

3. The Complaint fails to state a claim upon which relief can be granted.

4. Neither the "shop addendum"” nor any other document executed by CPU contains
a recognition clause for, or a written description, of an appropriate unit of shop employees and,
accordingly, do not provide a basis for valid or lawful recognition of CPU as bargaining
representative for any group of employees.

5. Recognition of CPU based on an implied recognition clause or unit description is
invalid and unlawful.

6. United Kiser is an employer engaged primarily in the building and construction
industry and the shop work performed by millwright craft employees is integrated with and
integral to United Kiser's building and construction business. United Kiser intended, and
circumstances surrounding United Kiser's recognition of CPU confirm, that the "shop

addendum" was an agreement formed under Section 8(f) of the Act.



7. At the time CPU was recognized by United Kiser, CPU neither presented
evidence of majority status nor was certified by the Board in a shop unit appropriate for
bargaining. |

8. CPU has never, at any time since, been certified by the Board nor presented
evidence of majority status in a shop unit appropriate for bargaining.

9. United Kiser's Section 8§(f) recognition of CPU is limited to a craft unit of four
millwright employees working in United Kiser's shop.

10. The Agreement with the Laborers Union is lawful on its face, a reasonable time
has transpired since the Agreement became effective and, accordingly, United Kiser's
recognition of the Laborers Union as exclusive bargaining representative for a unit appropriate
for bargaining as of March 1, 2007 is presumed to be lawful and neither the lawfulness of the
Agreement nor the lawfuiness of United Kiser's recognition are subject to challenge.

11. In the event the start of the Section 10(b) period is tolled, United Kiser's
recognition of and execution of a collective bargaining agreement with the Laborers Union as of
March 1, 2007, precedes the Section 10(b) period and cannot be relied upon to establish an
independent violation of the Act.

12. All nine of the employees within the appropriate unit represented by the Laborers
Union have confirmed their selection of the Laborers Union as their bargaining representative by
execution of written authorization cards.

13. The CPU has unlawfully insisted to impasse on demands to expand the scope of
the bargaining unit, a permissive subject of bargaining.

14. United Kiser has fulfilled any and all good faith bargaining duties it may have
under the Act.

WHEREFORE, United Kiser respectfully requests that:

A. The Complaint and Case 30-CA-18129 be dismissed:;



B. United Kiser be awarded attorneys' fees and costs pursuant to the Equal Access
to Justice Act; and
C. United Kiser be granted such further relief as is deemed appropriate and
equitable.
Dated at Milwaukee, Wisconsin this 13th day of January, 2009.
Respectfully submitted,
MICHAEL BEST & FRIEDRICH LLP

i Dt

David W. Croysdale /
Attorneys for United Kiser Services, LLC

P. O. Address:

100 East Wisconsin Avenue
Suite 3300

Milwaukee, Wl 53202-4108
(414) 271-6560



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRTIETH REGION

UNITED KISER SERVICES, LLC

and

CONSTRUCTION & GENERAL LABORERS' UNION Case Nos. 30-CA-18129
LOCAL 1329 30-CB-5352
and

NORTHERN WISCONSIN REGIONAL COUNCIL OF
CARPENTERS

BRIEF IN SUPPORT OF RESPONDENT’S MOTION FOR PARTIAL SUMMARY JUDGMENT

STATEMENT OF THE CASE

On August 28, 2008, the Northern Wisconsin Regional Council of Carpenters ("Millwright
Union") filed the charge against United Kiser Services, LLC ("United Kiser") in Case 30-CA-
18129 challenging the collective bargaining agreement dated March 1, 2007 ("Laborers Shop
Agreement") between United Kiser and Construction & General Laborers' Union Local No. 1329
("Laborers Union"). On September 24, 2008, October 2, 2008, and November 26, 2008, the
Northern Wisconsin Regional Council of Carpenters (the "Millwright Union") filed various
amended charges relating to negotiations for a successor agreement to the United Kiser Shop
Agreement (the "Millwright Shop Agreement") which had expired May 31, 2008. The bargaining
allegations in the amended charges are not at issue in this Motion.

On October 27, 2008, the Millwright Union filed the charge against the Laborers Union in
Case 30-CB-5352 challenging the Laborers Shop Agreement and enforcement of the. union
security clause thereunder.

On December 31, 2008, Regional Director for the Thirtieth Region, Irving Gottschalk,

issued Complaints in both cases, an Order Consolidating Cases, and Notice of Hearing to



commence March 11, 2009 in Iron Mountain, Michigan. United Kiser timely filed its Answer on
January 13, 2009.
Accordingly, this Motion for Partial Summary Judgment is timely before the Board.
INTRODUCTION

The Employer, United Kiser, respectfully submits this Brief in Support of its Motion for
Partial Summary Judgment. The General Counsel’s allegations relating to United Kiser's
collective bargaining agreement with the Laborers Union on March 1, 2007 fail for three
straightforward reasons, all relating to the undisputed fact that the Complaint is untimely.

The primary issue in this case is whether, on March 1, 2007, United Kiser improperly
entered into an agreement with and since then has maintained a collective bargaining
agreement with the Laborers Union to represent certain Shop employees. Compl. Y] 8(a), 9(a)
and (b)."

United Kiser and the Laborers Union entered into a multi-employer field agreement on
January 1, 2006 (the “Laborers Field Agreement”). At the same time United Kiser and the
Millwright Union entered into both a multi-employer field agreement (the “Millwright Field
Agreement”) and the Millwright Shop Agreement. United Kiser and the Laborers Union later
entered into the Warehouse & Maintenance Shop Agreement, at issue in the case, on March 1,
2007 (the “Laborers Shop Agreement”), after United Kiser added a new line of business for
production of marine products.

The Millwright Union filed its initial charge against United Kiser on August 21, 2008
(Compl. § 1(a)), more than seventeen months after the execution of the Laborers Shop
Agreement and more than 31 months after the Laborers Field Agreement was signed. Section

10(b) of the National Labor Relations Act (the "Act") prohibits as time-barred any complaint

' The Complaint also includes an allegation that United Kiser unlawfully delayed bargaining with the
Millwright Union in 2008. Compl. ] 10. United Kiser is not presently moving for summary judgment on
the allegations relating to delayed bargaining in 2008.



issued based upon any unfair labor practice occurring more than six months prior to the filing of
the charge with the Board. The Miliwright Union had both actual and constructive knowledge of
the existence of the Laborers Shop Agreement more than six months prior to filing its initial
charge on August 21, 2008. Thus, the Complaint is untimely because it is based upon an
alleged unfair labor practice — the March 1, 2007 execution of the Laborers Shop Agreement —
occurring more than six months prior to the filing of the charge with the Board.

The Complaint is also untimely under the United States Supreme Court’s decision in
Bryan Manufacturing, which held that complaints are time-barred when the conduct occurring
during the six month period prior to the initial charge being filed becomes an unfair labor
practice only by relying on an earlier unfair labor practice. In this case, the only alleged conduct
within the six months prior to the August 21, 2008 initial charge was the maintenance and
enforcement of the Laborers Shop Agreement.? The Complaint is time-barred under Bryan
Manufacturing, however, because this conduct can only become an unfair labor practice by
relying on the time-barred March 1, 2007 execution of the Laborers Shop Agreement.

Finally, the Complaint is untimely because it challenges a Section 9(a) agreement more
than six months after its formation. On January 1, 2006 United Kiser granted 9(a) recognition to
the Laborers Union when it entered into a Future Recognition Clause for the Laborers Field
Agreement. In early 2007, United Kiser entered into the Laborers Shop Agreement, also a
Section 9(a) agreement, to cover its new production activities. The Board has unequivocally
held that it will not consider a challenge to a Section 9(a) agreement more than six months after
the 9(a) recognition. Thus, any challenge to the Laborers Field Agreement after June 30, 2006
is untimely, as is any challenge to the Laborers Shop Agreement after September 1, 2007.
Summary judgment is appropriate because the Millwright Union’s initial complaint was filed long

after either the June 30, 2006 or September 1, 2007 deadline for challenging the agreements.

? The conduct relating to the bargaining during 2008 is not at issue in the motion.



STANDARD OF REVIEW

The Board should grant a motion for summary judgment if “there is no genuine issue as
to any material fact and the moving party is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(c). To withstand summary judgment, the nonmoving party “must set forth specific
facts showing that there is a genuine issue for trial.” Fed. R. Civ. P. 56(e). Even if some facts
are in dispute, entry of summary judgment is in order if the movant either establishes
uncontroverted facts entitling it to summary judgment or demonstrates that the non-moving
party has failed to make a sufficient showing on an essential element of its case with respect to

which it will bear the burden of proof at trial. See Celotex Corp. v. Catrett, 477 U.S. 317, 322-23

(1986). As the Seventh Circuit has noted, “a summary judgment motion is like a trial motion for
a directed verdict and [the word] ‘genuine’ allows some quantitative determination of the

sufficiency of the evidence.” Collins v. Associated Pathologists, Ltd., 844 F.2d 473, 476 (7"

Cir.), cert. denied, 488 U.S. 852 (1988). Thus, summary judgment gives the Board a
mechanism to weed out “weak factual claims.” Id.

Summary judgment is appropriate in this case because there are no genuine issues of
any material fact as to the timing of the conduct at issue. United Kiser entered into two Section
9(a) collective bargaining agreements with the Laborers Union — one on January 1, 2006 and
another on March 1, 2007. It is also undisputed that the Millwright Union did not challenge

either of these agreements until August 21, 2008. United Kiser is entitled to judgment as a

matter of law because the Complaint is untimely.

STATEMENT OF UNDISPUTED FACTS
A full statement of material facts in this case is set forth in the Respondent’s Proposed

Findings of Fact, which accompany this Motion.?

* For purposes of this Motion, references to Respondent’s Proposed Findings of Fact will be designated
‘RPFOF __”



ARGUMENT
. The Complaint is Untimely Because the Millwright Union Had Knowledge of
the Laborers Shop Agreement More than Six Months Before it Filed a
Charge Against United Kiser.

A. The Millwright Union Had Actual Knowledge of the Laborers Shop
Agreement Prior to February 21, 2008.

Section 10(b) of the Act states, in relevant part, that “no complaint shall issue based
upon any unfair labor practice occurring more than six months prior to the filing of the charge
with the Board and the service of a copy thereof upon the person against whom such charge is
made.” At issue in the Complaint is the March 1, 2007 Laborers Shop Agreement. Compl.
8(a). The Millwright Union filed its initial charge against United Kiser on August 21, 2008, more
than seventeen months after the Laborers Shop Agreement became effective and more than 31
months after the Laborers Field Agreement was signed. Compl. §[ 1(a); RPFOF 35, 37. The
10(b) period begins to run when the aggrieved party receives actual or constructive notice of the
conduct that constitutes the alleged unfair labor practice. Concourse Nursing Home, 328 NLRB
692, 694 (1999). Thus, in order to survive summary judgment, the General Counsel must raise
a genuine dispute whether the Millwright Union had actual or constructive knowledge of the
existence of the Laborers Shop Agreement prior to February 21, 2008 (six months before it filed
the initial charge). The General Counsel cannot meet his burden, because the Millwright Union
had actual or constructive knowledge of the existence of the Laborers Shop Agreement more
than six months prior to filing its initial charge.

Michael J. Manowski is the long-time Millwright Union Shop steward for the United Kiser
Shop, serving throughout United Kiser's existence and back to the predecessor employer,
Kiser-Johnson. RPFOF 20, 42. Manowski was fully aware of the employment of Laborers in
the Shop and their coverage under a collective bargaining agreement with the Laborers Union.

RPFOF 29.



While not directly applicable to Shop employees, the Millwright Field Agreement
expressly identifies "stewards" as agents or representatives of the Millwright Union. Section
12.3 of the Millwright Field Agreement states, in pertinent part:

Section 12.3 Stewards

(a) It shall be the right of the Northern Wisconsin Regional Council of

Carpenters to have a steward on every job where members are
employed....
(b) -
(c) The Contractor may lay off the steward because of work shortage within
the company, at such time the Northern Wisconsin Regional Council of
Carpenters may appoint a replacement steward from among the
members on the job site....
RPFOF 32. It is evident from this contract language that the Millwright Union treats the steward
as its job site representative and that the Union reserves the right to assure continuity of steward
representation, even in case of layoff.

Michael Manowski was clearly recognized as the Millwright steward at the United Kiser
Shop. RPFOF 20. He held that position for many years and continues as steward to this date.
Id. Mr. Manowski's actual knowledge of the conduct giving rise to the charge constitutes the
Millwright Union's actual knowledge of such conduct.

Even if the Millwright Union’s Business Agent Dhein was not personally aware of the
Laborers Shop Agreement prior to February 21, 2008, it is undisputed that Mr. Manowski was
fully aware of the Laborers Shop Agreement well in advance of that date. RPFOF 29. As an
agent of the Millwright Union, Mr. Manowski’s knowledge is imputed to the Millwright Union for
purposes of applying Section 10(b).

“Whether unit employees’ knowledge is imputed to their bargaining representative for
purposes of determining when the 10(b) limitations period commences depends on the factual

context.” Courier-Journal, 342 NLRB 1093, 1103 (2004) (citations omitted). In factual contexts

similar to the present case, Judges have imputed a steward’s knowledge to a union, and the



Board has upheld the decision. In Goski Trucking Corp., 325 NLRB 1032, 1032 (1998),
Administrative Law Judge D. Barry Morris imputed the shop steward’s knowledge of the
existence of a corporation created by the employer’s president (“Go Transport”) to the Union for
purposes of the 10(b) analysis. ALJ Morris’ decision was affirmed by the Board on other
grounds. 325 NLRB at 1032. Atissue in Goski Trucking was whether the employer and Go
Transport had failed to recognize the union by failing to apply certain terms of the contract
between the employer and the union to Go Transport employees. /d. at 1032. The union filed
its charge against the employer and Go Transport approximately eighteen months after the
creation of Go Transport. /d. at 1034.

Although the union’s business agent testified in Goski Trucking that he had no actual
knowledge of the existence of Go Transport until shortly before the union filed its charge, the
union steward knew of the existence of Go Transport much earlier. /d. ALJ Morris concluded
that the steward was acting as the union’s agent and explained “while the testimony indicates
that [the business agent] may not have known about Go’s existence prior to 1994, inasmuch as
Simmons was the shop steward, his knowledge is imputed to the Union.” Id. (citing Teamsters
Local 886, 229 NLRB 832, 833 (1977)). The same holds true here; Mr. Manowski's knowledge
of the Laborers Shop Agreement is imputed to the Millwright Union.

Similarly, in Courier-Journal, 342 NLRB at 1103, Administrative Law Judge Paul Bogas
found it appropriate to impute the knowledge of the union steward to the union for purposes of
determining the 10(b) period. The Board affirmed ALJ Bogas’ finding that the complaint was
untimely without further discussion. /d. at 1093. The steward had actual or constructive
knowledge of changes to unit employee’s healthcare benefits -- the subject of the charge --
more than six months prior to the date the charge was filed. /d. at 1103. ALJ Bogas concluded
that it was “appropriate...to impute [the steward’s] knowledge to the Union” and dismissed the
complaint as time barred pursuant to Section 10(b). /d. In the present case, the Millwright

Union Steward Manowski had actual knowledge of the Laborers Shop Agreement more than six



months prior to the date the charge was filed. Mr. Manowski’s knowledge is imputed to the
Millwright Union. The Board should find the Complaint to be time-barred under Section 10(b) of
the Act and should grant summary judgment to United Kiser.
B. Even if the Millwright Union Did Not Have Actual Knowledge, It Is
Charged with Constructive Knowledge of the Laborers Shop
Agreement More Than Six Months Prior to Filing its Charge.

Assuming arguendo, the Millwright Union lacked actual knowledge of the conduct
underlying the charge, the Millwright Union clearly had constructive knowledge of this conduct
well in advance of February 21, 2008. “The concept of constructive knowledge incorporates the
notion of ‘due diligence, i.e., a party is on notice not only of facts actually known to it but also
facts that with ‘reasonable diligence; it would necessarily have discovered.” Courier-Journal,
342 NLRB at 1103 (Citations omitted) (ALJ decision affirmed by the Board).

With any reasonable diligence, Greg Dhein, the Millwright Union Business
Representative would easily have discovered prior to February 21, 2008 that United Kiser and
the Laborers Union had entered into an agreement for the Laborers Union to represent United
Kiser production employees. By February 21, 2008 the Laborers Shop Agreement had been in
effect for almost a year. RPFOF 31. A single visit by Gregory Dhein to United Kiser's facility
would have alerted him to the production employees and their representation by another union.
However, once the Millwright Shop Agreement was signed in early 2006, neither Dhein nor any
other Millwright Union representative visited the United Kiser Shop or maintained any contact
‘with employees covered by the Millwright Shop Agreement until July 2008. RPFOF 41. Indeed,
once Dhein visited the shop in Summer 2008 for bargaining, he immediately noticed the
laborers working. Mr. Dhein did not even have to travel to United Kiser's Shop; he could have
learned about the existence of the Laborers Shop Agreement and representation through any
routine telephone or e-mail contact with Mr. Manowski or any other employee represented by

the Millwright Union. Since Greg Dhein and the Millwright Union failed to undertake even a



minimal level of diligence, the Millwright Union cannot now be excused from having knowledge
of the Laborers Shop Agreement and representation prior to February 21, 2008.

The facts in the present case are similar to those in Moeller Bros. Body Shop, Inc., 306
NLRB 192 (1992), in which the Union was charged with knowledge of an alleged unfair labor
practice more than six months before it filed a charge. In Moeller Bros., the Board explained
“[hlad the Union made even a minimal effort to monitor the Respondent’s facility since 1983, it
should have become aware” of the policy at issue. /d. at 192. The Board pointed to the fact
that the Union rarely visited the Respondent’s facility and never appointed a shop steward. /d.
The Millwright Union in this case has even less of an excuse for not learning of the Laborers
Shop Agreement prior to February 21, 2008, because it did appoint a union steward who was
working side-by-side with employees represented by the Laborers. RFPOP 20. In Moeller
Brothers, the Board concluded that “the Union is chargeable with constructive knowledge by its
failure to exercise reasonable diligence by which it would have much earlier learned of the
Respondent’s contractual noncompliance.” /d. at 193. Similarly, had the Millwright Union
exercised reasonable diligence, it would have much earlier learned of the existence of the
Laborers Shop Agreement. Therefore, like Moeller Brothers, the Millwright Union is charged
with constructive knowledge of the Laborers Shop Agreement and representation prior to
February 21, 2008. The Board should find the Complaint to be time-barred under Section 10(b)
of the Act and should grant summary judgment to United Kiser.

Il. The Complaint is Untimely Because it Relies on an Alleged Unfair Labor
Practice that Occurred More Than Six Months Prior to the Charge.

The Complaint is untimely under Section 10(b) because the only unlawful conduct
alleged is based upon a time-barred event — the March 1, 2007 execution of the Laborers Shop
Agreement. The United States Supreme Court held in Local Lodge No. 1424 (Bryan
Manufacturing) v. Nat'l Labor Relations Board that a Complaint is time-barred under Section

10(b) where the “conduct occurring within the 10(b) period can be charged to be an unfair labor



practice only through reliance on an earlier unfair labor practice.” 362 U.S. 411, 417, 80 S.Ct.
822, 827 (1960). The issue in the present case centers on United Kiser’s entering into the
Laborers Shop Agreement on March 1, 2007. Compl. {] 8(a). The General Counsel attempts to
bring this conduct within the six month period prior to the filing of the initial charge by alleging
that since March 1, 2007, United Kiser has “maintained and enforced a collective-bargaining
agreement with Respondent Union....” /d. However, this attempt must fail, because the
Supreme Court rejected the same argument in Bryan Manufacturing.

The complaint in Bryan Manufacturing was based on charges filed ten and twelve
months after a collective bargaining agreement was entered into, “alleging the union’s lack of
majority status at the time of execution and the consequent illegality of the continued
enforcement of the agreement.” /d. at 414. The Supreme Court held that the complaints were
time-barred, because “the conduct occurring within the limitations period can be charged to be
an unfair labor practice only through reliance on an earlier unfair labor practice” and “to permit
the [time-barred] event itself to be so used in effect results in reviving a legally defunct claim.”
Id. at 415. In reaching this conclusion, the Court emphasized public policy in favor of stabilizing
existing bargaining relationships. /d. at 419. Here, United Kiser and the Laborers Union had a
well established bargaining relationship dating back more than 31 months prior to the charge.
Indeed, when the predecessor employers, Kiser-Johnson and United Construction are
considered, the bargaining relationship with the Laborers has endured for many more years.

The Millwright Union in the present case is attempting to do precisely what the Supreme
Court prohibited in Bryan Manufacturing —- rely on a time barred event (the March 1, 2007
execution of the Laborers Shop Agreement) to turn conduct occurring during the limitations
period into an unfair labor practice charge, and revive a legally defunct claim. There is no
dispute that the only alleged conduct that occurred during the six months before the Millwright
Union filed its charge was United Kiser’s enforcement of the Laborers Shop Agreement.

Summary judgment is appropriate because this conduct can be charged to be an unfair labor
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practice only through reliance on the time-barred execution of the Laborer's Shop Agreement.
The Board should not upset the stability of the existing bargaining relationship between United
Kiser and the Laborers Union by permitting a challenge to the continued enforcement of the
Laborers Shop Agreement.

Furthermore, there are no facts in this case that would justify tolling the statue of
limitations for bringing a claim challenging the March 1, 2007 Laborers Shop Agreement.
United Kiser in no way attempted to conceal the existence of the Laborers Shop Agreement
from the Millwright Union, and the Complaint contains no such allegations. Brown & Sharpe
Mfg. Co., 321 NLRB 924, 924 (1996). Rather, it was general knowledge within the Shop that
there were collective bargaining agreements between United Kiser and the Laborers Union
including the Laborers Field Agreement dating back to January 1, 2006. RPFOF 28, 29, 30. If
Greg Dhein, the Millwright Union Business Representative, was, in fact, unaware of the
existence of the Laborers Shop Agreement within six months of its execution, his ignorance was
a result of his own neglect and lack of due diligence (see Section 1.B. above) and does not toll
the statute of limitations. /d. The Board should find the Complaint to be time-barred under
Section 10(b) of the Act and grant summary judgment to United Kiser.

Ml The Complaint Is Untimely Because It Challenges A 9(a) Agreement More
Than Six Months After Its Formation.

A. United Kiser and The Laborers Union Entered Into a Valid Section
9(a) Field Agreement on January 1, 2006.

On January 1, 2006, William Harris, United Kiser's owner, entered into a Future
Recognition Clause for the Laborers Field Agreement which provides:
It is hereby agreed that the Employer shall voluntarily recognize the Union
as the exclusive bargaining representative, within the meaning of Section
9(a) of the NLRA, of all employees in the unit defined in this collective

bargaining agreement,....

RPFOF 35. Article | of the Field Agreement further defines the unit, stating:

11



ARTICLE |
GEOGRAPHICAL JURISDICTION

The geographical jurisdiction of this Agreements includes all counties in
the Upper Peninsula of the State of Michigan....

RPFOF 30. United Kiser's principal place of business and Shop are in Norway Michigan, which
is located in Dickinson County in the Upper Peninsula of Michigan. RPFOF 1.

Historically, and to the present, laborers who work on the United Kiser field crews within
the Union's geographical jurisdiction are covered by the Laborers Field Agreement. RPFOF 30.
Similarly, until March 1, 2007, when laborers worked in the Shop, the Laborers Field Agreement
applied. RFPOF 23. Such was the case with the electrician who was working in the Shop when
United Kiser assumed direct control of the hydroelectric repair work on January 1, 2006.
RFPOF 8, 24.

The Board has clearly established that, "if an employer grants Section 9 recognition to a
union and more than six months elapse, the Board will not entertain a claim that majority status
was lacking at the time of recognition." Casale Indus., Inc., 322 NLRB 951, 953 (1993). The
Board explained that to permit a challenge to majority status more than six months after an
employer grants Section 9 recognition would “mean that longstanding relationships would be
vulnerable to attack, and stability in labor relationships would be undermined.” Id. ltis
undisputed that United Kiser granted Section 9 recognition to the Laborers Union on January 1,
2006, and thus any challenge brought after June 30, 2006 is untimely.

B. United Kiser and the Laborers Union Entered Into a Valid Section
9(a) Shop Agreement on March 1, 2007.

When United Kiser added the marine products line of business in early 2007 (RPFOF
11), United Kiser and the Laborers Union realized the Field Agreement no longer adequately
served the interests of United Kiser's expanded production activities. Accordingly, they
negotiated and executed a Shop Agreement effective March 1, 2007 to better cover these new

activities. RPFOF 31.
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Under the Shop Agreement, the same geographical jurisdiction applied but the work
jurisdiction expanded to include "all work of unskilled and skilled nature”. Id. (Article | of Exhibit
B to Spinnato Decl.). While on the surface this included millwright work in the Shop, the
Laborers Shop Agreement was limited in application to all work of unskilled and skilled nature

except work performed by the millwright craft. RPFOF 37.

The term of the Laborers Agreement was co-extensive with the term of the Laborers
Field Agreement — May 1, 2005 through April 30, 2010. RPFOF 30, 31. However, the Laborers
Shop Agreement was applied only from its execution date, March 1, 2007. RPFOF 31.

Essentially an extension of the Field Agreement, the Laborers Shop Agreement is a
Section 9(a) agreement, the validity of which, absent fraud, concealment, etc. (not present or
alleged here), is no longer subject to challenge after six months from its formation, or
September 30, 2007, in the instant case. Casale, 322 NLRB at 953.

Unlike the Laborers Field and Shop Agreements, the Millwright Shop Agreement lacks
the requisite 9(a) protective shield. The Millwright Shop Agreement is less than two pages in
length, contains no recognition clause, has no unit description, and no Section 9(a)
representations. RPFOF 33. There is nothing from which 9(a) recognition can be inferred.

The Millwright Field Agreement affords no relief as its Voluntary Recognition Agreement
is limited to:

...all employees performing work within such collective bargaining unit on

all present and future jobsites within the Union's geographical jurisdiction.
(Emphasis added)

RPFOF 32. The Millwright Union geographical jurisdiction is defined on pages 35-37 of the
Millwright Field Agreement and is strictly limited to Wisconsin counties and a portion of
Menominee County in Michigan. /d. Dickinson County, Michigan, where United Kiser's shop is

located, is not covered. RPFOF 1.
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The Millwright Field Agreement, by its own terms, is inapplicable to United Kiser's Shop

employees. RPFOF 32. In contrast, the Laborers Field Agreement expressly includes Upper

Peninsula Michigan where Dickinson County is located. RPFOF 30.

General Counsel cannot escape the dictates of Section 10(b) by reliance upon Casale —
for no evidence of a valid 9(a) Millwright Shop Agreement exists. A showing of Section 9
recognition is accomplished by an examination of contractual language standing alone or by
surrounding circumstances. Saylors, Inc., 338 NLRB 330, 334 (2002). Nothing in the
contractual language of the Millwright Shop Agreement establishes 9(a) recognition. RPFOF
33. Nor are there any surrounding circumstances that demonstrate 9(a) recognition of the
Millwright Union for the Shop employees, as the Millwright Union never presented evidence of
majority status for any unit of United Kiser Shop employees. RPFOF 39. In contrast, the
contractual language of the Laborers Field Agreement (and the Laborers Shop Agreement by
extension) explicitly references 9(a) recognition of the Laborers Union. RPFOF 30, 31. Thus,
under Casale, any challenge to the March 1, 2007 Laborers Shop Agreement made after
September 1, 2007 is untimely. Summary judgment is appropriate because the Millwright Union
first challenged the validity of the Laborers Shop Agreement on August 21, 2008, almost
eighteen months after United Kiser’s Section 9(a) execution of the Laborers Shop Agreement.

In Saylor’s, the Board rejected the Petitioner Union’s argument that it was unaware of
the 9(a) relationship earlier and therefore should not be subject to any time limitation in
challenging majority status. 338 NLRB at 335. The Board explained:

The identity of the party attacking a long-standing bargaining relationship
hardly minimizes the instability created by an untimely challenge to the union's
majority status. Yet, the Petitioner argues since it was not aware of the 9(a)
nature of that relationship, it should not be subject to any time limitation in raising
a challenge to the Intervenor's majority status....Obviously, the employees have
been well aware of the Intervenor's status as the majority representative....It

appears more logical to sanction only timely challenges to majority status that
are made within 6 months of recognition.... /d.
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Like Saylor's, the United Kiser Shop employees all were well aware the Laborers Union had
long represented employees in the Shop. To destroy this relationship after all this time would
have ruinous consequences, not the least of which would be the employee's loss of multi-
employer (Taft-Hartley) plan pension and health and welfare benefits earned under the
Laborers Shop Agreement. The six-month limit set forth in Casale applies to any challenge to
the Laborers Shop Agreement, regardless of when the party challenging the agreement learned
of the Laborers Union Section 9(a) status.

Yet, General Counsel seeks to impose the Millwright Shop Agreement on employees the
Millwright Union has never met, performing jobs that did not exist when the Millwright Shop
Agreement was effectuated. Section 10(b) and Casale can hardly be cast aside in favor of such
an extreme result.

CONCLUSION

For all of the foregoing reasons, United Kiser respectfully requests that the Board grant
its motion for partial summary judgment and dismiss the General Counsel’'s Complaint as to all
claims relating to United Kiser's recognition of, agreement with, and maintenance and
enforcement of any collective bargaining agreement with the Laborers Union.

United Kiser further requests that the hearing scheduled for March 11, 2009, in Iron

Mountain, Michigan be cancelled pending the Board's consideration of this Motion.
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Dated at Milwaukee, Wisconsin, this 10" day of February, 2009.
Respectfully submitted,

MICHAEL BEST & FRIEDRICH LLP

By /\ﬂ///t/*k/ IA)M

David W. Croysdale ”
Attorneys for United Kiser Services, LLC

P. O. Address:

100 East Wisconsin Avenue
Suite 3300

Milwaukee, WI 53202-4108
(414) 271-6560
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRTIETH REGION

UNITED KISER SERVICES, LLC

and

CONSTRUCTION & GENERAL LABORERS' UNION, Case Nos. 30-CA-18129
LOCAL 1329 30-CB-5352
and

NORTHERN WISCONSIN REGIONAL COUNCIL OF
CARPENTERS

DECLARATION OF JEFF W. KISER

I, Jeff Kiser, do hereby declare under penalty of perjury, that the following is true and
correct:

1. | am Vice President of Operations for United Kiser Services, LLC ("United Kiser")
and have held this position since January 1, 2006.

2. A predecessor company, Kiser-Johnson & Co., Inc. ("Kiser-Johnson"), was
established in the mid-1980's and was engaged in the business of repair and rehabilitation of
hydroelectric equipment.

3. | was a Vice President of Kiser-Johnson and ultimately became President when
my father retired.

4, | was a principal owner of Kiser-Johnson until September 2004 when three
investors formed United Kiser Services, LLC and purchased the business and substantial
assets from Kiser-Johnson.

5. One of the investors, James Van Rixel, hired Kiser-Johnson employees through

Mr. Van Rixel's construction company, United Construction, Inc., and performed the



hydroelectric repair work which was billed back to United Kiser. This arrangement continued for
a little over one year. During this time, | worked as a sales person for United Kiser.

6. United Kiser incurred substantial losses during the time it contracted with United
Construction which led another investor, William Harris, to buy out the interests of the other two
investors, including Mr. Van Rixel.

7. Mr. Harris asked me to assume the position of Vice President of Operations for
United Kiser. Mr. Harris decided that United Kiser would perform the hydroelectric repair work
directly and discontinue contracting with United Construction effective January 1, 2006.

8. In anticipation of hiring Millwrights, | called the office of the Northern Wisconsin
Regional Council of Carpenters ("Millwright Union") and asked for an International Agreement. |
also told the Millwright Union representative | needed a Shop Agreement to cover Millwrights |
intended to hire for the United Kiser Shop in Norway, Michigan (Dickinson County).

9. I worked out an Agreement with the Millwright Union which became effective
January 1, 2006. Basically, we took an old shop agreement we had used when | was an owner
of Kiser-Johnson and tweaked it a little bit.

10. When United Kiser started to directly perform hydroelectric repair on January 1,
20086, | had five shop employees, four Millwrights covered by the newly agreed upon Millwright
Shop Agreement and one Electrician covered by an agreement with Construction & General
Laborers' Union, Local No. 1329 ("Laborers Union").

11. In addition to the Millwright Shop Agreement, United Kiser is party to various
multi-employer (area) construction or field agreements with the Millwright Union, the Laborers
Union, the Bricklayers, the Ironworkers and various other trade unions. These agreements
cover United Kiser field crews working at customer job sites disinstalling and reinstalling
hydroelectric equipment that is repaired in United Kiser's Norway, Michigan Shop.

12. All of the Millwrights | hired worked for me previously at Kiser-Johnson and

worked for United Construction.



13. One of these Millwrights is Michael Manowski. Michael became the Millwright
Union Steward a number of years ago and, to the best of my knowledge, held this position
continuously. Michael is still the Millwright Union Steward.

14. After the January 1, 2006 Millwright Shop Agreement was agreed upon, we
received no visit, correspondence, e-mail, facsimile, or other communication from any Millwright
Union Business Representative until July 2008 when the Millwright Union asked to negotiate a
successor agreement to the Shop Agreement that expired on May 31, 2008. On the other hand,
Joey Gallino, the Laborers Field Representative, saw and kept in touch with the production
employees on several occasions.

15. Greg Dhein has been the Millwright Union Business Representative for many
years going back to the Kiser-Johnson days. | have no knowledge that Greg Dhein or any other
Millwright Union Business Representative contacted Mike Manowski from January 1, 2006
through June 2008 for any reason.

16. Until early 2007, the only business of Kiser-Johnson and United Kiser was the
hydroelectric repair business. In early 2007, United Kiser started a new line of business,
performing production subcontract work for the marine industry, primarily the Marinette Marine
Company.

17. Our workforce at Kiser-Johnson and United Kiser consisted solely of field crews
and Shop employees performing hydroelectric repair work until early 2007. Throughout that
time, the Shop employees consisted of Millwrights represented by the Millwright Union and,
from time to time, employees (such as the electrician) represented by the Laborers Union.
Miliwrights in the Shop also would work as members of field crews, although that practice is less
common today.

18. The Shop workforce, as of this date, consists of four Millwrights primarily
engaged in hydroelectric work and 12 production employees primarily engaged in the marine

products lines of business.



19. Neither the Miliwright Union or the Laborers Union have been certified by the
National Labor Relations Board as collective bargaining representative for any unit of United
Kiser Shop employees. Prior to August 2008, neither of these Unions had presented
undisputed evidence of majority status for any unit of United Kiser Shop employees.

Dated this 2 day of February, 2009.

i

Subscribed and sworn to before
me this 2 day of February, 2009.

Notaw;Puglic, S%até of Michigan

My Commission expires: &5 =/ /£ O (>

MICHELE L. FREEMAN
Notary Public, State of Michigan
County of Dickinson
My Commission Expires May, 11,2013
Acting in the County of 1> 1 >




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRTIETH REGION

UNITED KISER SERVICES, LLC

and

CONSTRUCTION & GENERAL LABORERS' UNION, Case Nos. 30-CA-18129
LOCAL 1329 30-CB-5352
and

NORTHERN WISCONSIN REGIONAL COUNCIL OF
CARPENTERS

DECLARATION OF JOSEPH A. SPINNATO, JR.

I, Joseph A. Spinnato, Jr., do hereby declare under penalty of perjury, that the following
is true and correct: |

1. | have been employed as Shop Manager for United Kiser Services, LLC ("United
Kiser") since July 2006.

2. All personnel working in the United Kiser Shop are under my supervision. In
addition, | assist in obtaining new business.

3. When | started working for United Kiser there were five employees working in the
Shop consisting of four Millwrights and one Electrician.

4, The four Millwrights were covered by a Shop Agreement with Northern Wisconsin
Regional Council of Carpenters ("Millwright Union") and the Electrician was represented by
Construction & General Laborers' Union, Local No. 1329 ("Laborers Union"). The Millwright

Shop Agreement is attached as Exhibit A.



5. In July 2006, the only work performed in the Shop was repair of hydroelectric
equipment to be installed by field crews at various job sites in Wisconsin and elsewhere. The
Shop Millwrights use large boring bars and large lathes to perform this hydroelectric repair work.

6. In early 2007, | helped solicit Marinette Marine Company and obtained
production subcontracts for marine products. To perform this work, | hired and developed a
production workforce that included the electrician, welders, sand blasters, painters, tool crib
controller, CNC programmer, and general {aborers.

7. In early 2007, | met with Joey Gallino, a Field Representative for the Laborers
Union, to discuss a Shop Agreement for the production work.

8. Effective March 1, 2007, we agreed upon a Shop Agreement with the Laborers
Union which is attached as Exhibit B. This Agreement covers the 12 production employees.

9. In addition to the Shop Agreement, United Kiser is a party to various multi-
employer (area) construction or field agreements including field agreements with the Millwright
Union and the Laborers Union. A copy of the Millwright Union Field Agreement which expired
May 31, 2008 is attached as Exhibit C and a copy of the currently effective Laborers Union Field
Agreement is attached as Exhibit D.

10. | first met Greg Dhein, the Business Representative for the Millwright Union, in
July 2008 when he came to negotiate a successor agreement to the Millwright Shop Agreement
which had expired May 31, 2008.

11. From the time when | started working for United Kiser in July 2006 until July
2008, | never received any telephone call, e-mail, facsimile, correspondence or any other
communication from Greg Dhein or any other Millwright Union Business Representative.

12. It is required that Shop Millwrights be OSHA 16 certified, be able to perform non-
destructive testing, and be able to participate on field crews for hydroelectric work. These

requirements do not apply to employees covered by the Laborers Shop Agreement.



13. While Millwrights and Laborers generally work in separate areas of the Shop,
they are in each other's presence on a daily basis and are known to each other on a first name
basis.

14. The first time the Millwright Union made any claim to represent employees
covered by the Shop Agreement was the second negotiation meeting in August 2008, a few

days before the Millwright Union filed its unfair labor practice charge in this case.

7
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Dated this 42 day of February, 2009.

Joseph A. Spinnato, Jr. ~

Subscribed and sworn to before
me this ¢ day of February, 2009.

-/ ///—/\-/_"“ T
Notary Public, Sfafe gf' Michigan
My Commission expires: _ S —// — 2</ 3

MICHELE L. FREEMAN
Notary Public, State of Michigan
MG Cquty gfp Dickinson
ommission Expires May. 11
Acting in the County of 2018




NORTHERN WISCONSIN REGIONAL
COUNCIL OF CARPENTERS
N2216 BODDE ROAD
KAUKAUNA WI 54130
IN STATE (888) 313-3221

NORTHERN WISCONSIN
REGIONAL COUNCIL OF CARPENTERS

ADDENDUM TO

WORKING AGREEMENT BETWEEN
NORTHERN WISCONSIN REGIONAL COUNCIL OF CARPENTERS
OF
UNITED BROTHERHOOD OF CARPENTRS
AND
JOINERS OF AMERICA
AND
WISCONSIN CHAPTER, THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC.

UNITED KISER SHOP AGREEMENT

This agreement shall become effective January 1, 2006, and shall continue in force until midnight May 31,
2008, and shall automatically continue in effect from year to year thereafter unless either party gives 90 days
written notice to the other prior to the expiration date or anniversary date thereof.

All new shop employees shall serve a probationary period of sixty (60) calendar days before being required to
join the Union. The Company shall employ no more than two (2) probationary employees at any time.
Employer benefit contribution will not be owed during the probationary period.

All new shop employees shall be required to join the Union within seven (7) working days after the sixty (60)
day probationary period.

The benefit package (health/pre-retirement, education, U.B.C., apprenticeship) shall be paid in accordance
with the collectively bargained construction agreement rate, Pension and vacation shall be paid in accordance
with the attached Wage Rate sheet.

The employer shall immediately notify the Northern Wisconsin Regional Council of Carpenters whenever any

shop employees are to be employed outside the shop. When shop employees are to be employed outside the

shop, at no time shall the ratio exceed one (1) shop employee for each three (3) construction journeypersons. ‘
Said shop employees, other than outside shop journeyperson millwrights shall receive 80% of construction (o ¥ S Ve
Journeyman millwright wages plus fringe benefits in accordance with the appropriate Collective Bargaining
Agreement. Shop Journey person millwrights shall receive construction journeyman millwright wages plus

fringe benefits in accordance with the appropriate Collective Bargaining Agreement. Fringe Benefits within

the jurisdictional area of the Northern Wisconsin Regional Council of Carpenters will be paid in accordance

with this addendum.

EXHIBIT

United Kaiser Shop Addendum 2006 — 1 %
5 A




In the Event an employee works forty (40) hours or more outside the shop and is asked to work additional
hours in the shop, those additional shop hours will be paid at one and one half (1 '%) times above his/her shop
rate. Time and one half (1 %) is also on the reverse situation of working in the shop and then being asked to
work outside. Driving time is not included in determining forty (40) hours worked.

If an employee works less than forty (40) hours outside the shop and then is asked to work in the shop, time
and one half (1 %) is due on hours worked over forty (40) hours (combined outside and inside) at the shop rate.
The reverse is also true of working in the shop and then being asked to work on the outside. Time and one half
is to be paid after forty (40) hours (combined inside and outside) at the outside rate.

Shop employees passing their probationary period shall be eligible for one (1) paid floating holiday of their
choice per calendar year. Shop employees required to work on their floating holiday due to emergency shall

receive double the established rate of pay.

Shop Job Descriptions:

Machinist -

Shop Worker Grinding, deburing, shipping/receiving, shop helper, forklift operator
Shop Worker [ Saw, drill, painting, assembly, mill, lathe, reading blue prints, mics
Shop Worker 1T All machines

Kabricators

Shop Worker Grinding, shipping, receiving, fork lift operator

Shop Worker 1 Welding-non certified, grinding

Shop Worker 11 Laying out job, reading blue prints, welding-certified

The undersigned mutually agree to the above and hereby affix their signatures this { 7 day of

Jdan. 2006

LW/TEY (SRR SERvcES

Company Tile

L ) P

Signaturé/Title

Wicigy 1) - Harri s

Print Name

206- 563 -5265

Phone Number

U ~ 563 -~ T3lue

Fax Number

United Kaiser Shop Addendum 2006 — 2

Northern Wisconsin Regional Council
of Carpenters

S @ i [0

Greaors . Thein

[Print Ndme

720 - %o - P30

Phone Number

DO - 996 ~ 2308

Fax Number




CONSTRUCTION & GENERAL LABORERS’ UNION
LOCAL NO. 1329
WAREHOUSE & MAINTENANCE SHOP AGREEMENT

WITH UNITED KISER SERVICES LLC

| EXHIBIT
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AGREEMENT

This Agreement entered into by and between United Kiser Services LLC,
hereinafter referred to as Employer and Local Union No. 1329 of the Laborers’
International Union of North America, Iron Mountain, Michigan, hereinafter referred to
as the “Union.” .

The terms of this Agreement shall continue in full force and effect from May 1,
2005 through April 30, 2010,

ARTICLE 1
GEOGRAPHICAL JURISDICTION

The geographical jurisdiction of this Agreement includes all counties in the Upper
Peninsula of the State of Michigan and the county of Florence, Wisconsin and the city of
Niagara, Wisconsin.

WORK JURISDICTION
Scope of work involved — all work of unskilled and skilled nature.

ARTICLE 11
INTENT & PURPOSE

The parties hereto desire to stabilize employment in the Warehouse and
Maintenance Shops which are independent and not related to shops or warehouses
directly on construction project sites, and to agree upon rate of wages, conditions and
terms of employment.

The parties hereto are desirous of preventing strikes and lockouts and of
facilitating peaceful adjustment of grievances and disputes between Employer and
Employee.

The Union recognizes United Kiser Services LLC sole and exclusive Employer
for the purpose of collective bargaining in the geographical area coming within the
jurisdiction of this Agreement.

United Kiser Services LLC recognizes the Union as the sole bargaining agent for
all Employees covered by this Agreement.

The Employer agrees that ali conditions of employment relating to wage, hours of
work, overtime differentials, bonuses and general working conditions shall be maintained
at not less than the highest minimum standards. The conditions of employment shall be
improved wherever provisions for improvement are made elsewhere in this Agreement,



ARTICLE 111
EMPLOYMENT

Section 1. The Employer agrees to operate all warehouse and maintenance shops
on a Union Shop basis. The Union shall assist the Employer in every legitimate way to
recruit and place qualified employees. All Employees covered by the terms of this
Agreement shall become members of the Union no later than the 8™ day after the
probation period ending as a condition of employment.

Section 2. The parties of this Agreement agree that they will not discriminate
against job applicants because of membership or non-membership in the Union.

Section 3. The failure of any person to maintain his Union membership in good
standing by his failure to pay the periodic dues and assessments and working dues of the
Union shall, upon written notice to the Contractor by the Union to such effect, obligate
the Contractor to discharge such person. Each employee shall retain membership in the
Union in accordance with the Labor Relations Act of 1947 as amended.

Section 4. The Employer agrees that when an Employee desires to become a
member of the Union, and the Employee has signed a proper authorization card, he will
withhold from the Employee’s wages and turn over to the Union the amount specified as
initiation fees each week until paid in full. :

Section 5. It is the intent of the parties to this Agreement that the Union shall
have maximum Union Security possible under the law. In the event that any change in the
applicable laws, or the interpretation by the National Labor Relations Board or a Court of
competent authority takes place during the life of this Agreement, such favorable change
shall be incorporated by reference in this Agreement until such time as the Union and the
Employer agree to meet within one week after one party has notified the other and adjust
the Union Security provisions of this Agreement so that the Union will continge to have
the maximum security permissible under the law.

ARTICLE 1V
EQUAL EMPLOYMENT OPPORTUNITY

There shall be no discrimination against or preference for any Employee or
applicants for employment on the basis of race, color, age, creed or national origin.

ARTICLE V
HOURS

Section 1. Regular Day. The regular working day shall consist of eight (8) hours
between 7:00 A.M. and 3:30 P.M., or 8:00 A.M. and 4:30 P.M.,, and the Employer



designating one starting hour, and five (5) days shall be recognized as a week, Monday to
Friday inclusive.

The first half hour following the first half of the shift shall be the lunch period.

A mid-morning coffee break not to exceed ten (10) minutes shall be granted all
Employees covered by the Agreement, at a suitable location, at or near their work
stations. The exact time of the coffee break to be designated by the Employer.

Section 2. The basic work week will be 40 hours based on eight (8) hours per
day, five (5) days per week, Monday through Friday inclusive, except for lunch periods.
Where work is performed in excess of eight (8) hours on any of these days, time and one-
half (1 V2) the regular rate of wages shall be paid. All work performed on.a Saturday shall
be paid a rate of one and a half (1 %) times the regular rate of wages. All work performed
on Sundays and Holidays shall be paid at double (2) the regular rate of wages. The
following days are recognized as paid holidays for Laborers® working under this
Agreement: New Year’s Day, Memorial Day, 4™ of July, Labor Day, Thanksgiving Day
- and Christmas Day.

Section 3. Shift Work. Shifts shall be defined as first, second and third shifis,
The first shift shall be work done between 7:00 A.M. and 5:00 P.M. The second shift
shall start at the close of the first shift and shall be seven and one-half (7 %) hours in
length for eight (8) hours pay and the third shift which begins upon completion of the
second shift shall work for seven (7) hours for eight (8) hours pay. There shall be no split
shifts. No man shall work more than one shift in twenty-four (24) hours. When shift work

is being performed, the work week shall start at 8:00 A.M. Monday and end at 8:00 A.M.
on Saturday.

Work performed on a two (2) shift basis, ten (10) hour shifts, the first shift shall
work ten (10) hours, have one-half (1/2) hour for lunch and be paid for ten (10) hours. On
the second shift, the Employee shall work nine and one-half (9 ¥2) bours, have one-half
(1/2) hour for kunch and be paid for ten (1 0) hours. Work performed on a twelve (12)
hour basis, the first shift shall work twelve and one-half (12 ') hours, including one-half
(1/2) hour for lunch and will be paid for twelve (12) hours. On the second shift, the
Employee shall work eleven and one-half (11 2} hours, including one-half (1/2) hour for
lunch and will be paid twelve (12) hours.

Section 4. Reporting Time. When a stated number of men appear on a job
ordered by the Employer they shall either be put to work or each man shall be given two
(2) hours pay, unless inclement weather conditions beyond the control of the Employer
prevent the men from working. However, it shall be mutually agreed by a representative
of the Union and a representative of the Employer what constitutes inclement weather.

If an Employee is asked to report to any given location for work, and is unable to
be productive for lack of tools, supervision or instructions, he shall be paid his regular
rate for all waiting time.



No member shall work on the job unless he is to be paid the regular rate of wages.

Section 5. “4-10°s” Work Week. A “4-10’s” work week, Monday through
Thursday, may be worked under the followin g terms and conditions, unless prohibited by

common Construction Agreement (Project Agreement) or prohibited by Federal or State
Laws.

The Employer and Union may agree to a “4-10’s” work week. It being understood
that prior to the implementation of a “4-10°s” work week, the Union and Employer shall
review the circumstances involved on the construction project to determine if a “4-10°s”
work week is practical and feasible. A “4-10’s” work week shall only be implemented
with a full work week commencing on Monday. When shift work, scheduled or
unscheduled overtime is required or occurs during a scheduled “4-10°s™ work week, the
shift work or overtime provisions of this Agreement shall apply and the “4-10"s” work
week shall be discontinued until such required shift work or overtime is completed.

Except for one (1) hour prior to a scheduled four-ten hour shift or one (1) hour
following completion of a scheduled four-ten hour shift (which shall be paid at time and
one-half (1 ' ) rate, all work performed after eleven (11) hours shall be paid at the
double time rate. The starting time shall be established by mutual consent of the
Employer and Union. A mid-morning and mid-afternoon unorganized coffee break at or
near the work station shall be afforded all employees working under terms of this Article.

Friday shall be considered a voluntary make-up day for lost time Monday through
Thursday. If the make-up day is utilized, a full ten (10) hour workday must be scheduled
with all hours in excess of forty (40) hours to be paid at the rate of time and one-half 1
V).

Holidays, which are observed during the Monday through Thursday work week,
and lost time due to inclement weather, shall be the only time considered as lost time in
determining if a voluntary Friday make-up day shall be worked. .



ARTICLE V1
WAGES

LABORERS E (inexperienced Laborer)

Base Wage
No Fringes

$9.50

Advance to Laborers’ classification D after 400 hours of employment

LABORERS D (Apprentice Laborer)

Base Wage
Vacation (Deduct)
Health Care
Pension

Annuity

LABORERS C
Base Wage
Vacation (Deduct)
Health Care
Pension

Annuity

LABORERS B
Base Wage
Vacation (Deduct)
Health Care
Pension

Annuity

LABORERS A
Base Wage
Vacation (Deduct)
Health Care
Pension

Annuity

Increases
For all classifications

$10.50
1.10
3.70
3.73
30
$18.43

$14.75
1.10
3.70 % ﬂ%
3.734 0
50
$22.68

$16.50
1.10
3.70
3.73
S0
$24.43

$17.00
1.10
3.70
3.73
S0
$24.92

*2007
$1.00

(Grinding & Basic shop work)

(Welding & Machinery) 1’{ e

o aD
N 2
o.

(Leadman I Foreman)

(Leadman I Supervisor)

Designated by UKS.
%2008 *2009
$1.00 $1.00



*Breakdown to be determined by Union
**Laborers Class E will remain at the Wages established.

ARTICLE VII
FRINGE BENEFIT PAYMENTS

Section 1. Fringe Benefits. The following Trust Agreements, which established
the following Trust Funds, together with any later Agreements signed by the Trustees of
the respective Funds, shall become a part of this Agreement by reference:

1) The Trust Agreement for the Michigan Laborers’ Vacation Fund, dated
October 1, 1968;

2) The Trust Agreement for the Michigan Laborers’ Pension Fund, dated
October 1, 1966;

3) The Trust Agreement for the Michigan Laborers® Health Care Fund, dated
May 1, 1973

The Employer specifically agrees to be bound by the Trust Agreements
establishing the above Trust Funds and any amendments, rules, regulations or

other requirements relating to the Funds adopted by the Trustees of each
respective Fund,.

Contributions to the above-referenced Fringe Benefits Funds shall be paid
by the 15th day of the month following the month the Employee worked. The
Employer and the Union agree that the damages which result from failure of the
Employer to pay the fringe benefit contributions on time, or in correct amounts,
are difficult to calculate with any certainty, and therefore, any Employer who fails
to make timely payments to the various fringe benefit funds provided for in this
Agreement, shall pay, as liquidated damages, in addition to the contribution
amounts owed, the following amounts:

1) If contributions are paid after the due date, but before a delinquency of
thirty (30) days, the Employer shall pay an additional five percent (5%) of
the amount of contributions owed.

2) If contributions are paid after thirty (30) days of delinquency, but before
sixty (60) days of delinquency, the Employer shall pay an additional ten
percent (10%) of the amount of contributions owed,

3) If contributions are paid after sixty (60) days of delinquency, in addition to
the ten percent (10%) referred to in paragraph 2 herein, the Employer shall
pay one percent (1%) of the amount of contributions owed for each month
or part thereof of his delinquency beyond sixty (60) days.



The Employer also agrees that if, as a result of an audit ordered by the
Trustees of one of the Fringe Benefit Funds, he is found to have been
substantially inaccurate in reporting, or late in remitting contributions due, he may
be charged the cost of conducting such audit at the discretion of the Trustee
involved.

Finally, the Employer agrees that if, as a result of the Employer’s failure
to pay fringe benefit contributions and liquidated damages as required by this
Agreement, the Fund Trustees institute legal proceedings, the Employers shall be
responsible for all costs, including actual attorney fees, incurred by the Funds as a
result of such litigation.

It is expressly understood that nothing contained in this Agreement shall
deny the Trustees of any Fund the right to assess liquidated damages and pursue
whatever legal remedies are available, including, but not limited to, both
contractual and statutory state and federal remedies, to collect delinquent
contributions and liquidated damages or otherwise enforce their rules, regulations
and Trust Agreement provisions. The pursuit of such legal remedies by the
Trustees shall not render any other provisions of this Agreement inoperative.

A. Health Care Fund., The Employer agrees to pay into the Michigan Laborers’
Health Care Fund. The amount of contribution shall be at the rate specified in
Article VII on actual hours worked without regard to whether the employee was
working on straight time or overtime and shall be paid on all employees working
under this Agreement whether they are probationary, non-union members,
temporary, seasonal or casual employees. These contributions shall be determined
by the Trustees of the Michigan Laborers’ Health Care Fund to such depository as
designated by said Trustees.

B. Pension Fund. The Employer agrees to pay into the Michigan Laborers’
Pension Fund. All pension contributions shal} be at the rate specified in Article
VI on actual hours worked without regard to whether the employee was working
on straight time or overtime, These contributions shall be made on each and every
employee whether they are probationary, non-union member, temporary, seasonal

or casual. These contributions shall be deposited each month as determined by the
Trustees.

C. Vacation Fund, (a) The Employer agrees to pay into the Michigan Laborers’
Vacation Fund. All contributions shall be deducted as stipulated in Article VII on
actual hours worked without regard to whether the employee was working straight
time or overtime. These contributions shall be deposited each month or at regular
intetvals as may be determined by the Trustees of the Michi gan Laborers’
Vacation Fund to such depository as may be designated by said Trustees.




b) All vacation contributions shall constitute a part of and shall be included in the
employee’s base wage for the purpose of computing all payroll withholdings such
as income taxes, social security and other authorized deductions.

Section 2. Violation of Payments. If the Employer fails to make Fringe
Benefit Contributions in accordance with this Agreement, the Union may take
economic action against the Employer, provided it gives written or telegraphic
notice of forty-eight (48) hours excluding Saturday, Sunday, or Holidays to said
Employer.

Section 3. Non Compliance. In order to assure compliance by all
Employers in making the contributions required by this Article, the Union and the
Association will request from the Administrator of the Trust Funds each month a
list of Employers who are delinquent in making the required payments. This will
be made available to signatory Employers and to representatives of the Union as
one of the ways to encourage compliance with the obligations of this Article.

ARTICLE VHI
PAYDAY

It is hereby agreed that the wages shall be paid weekly in currency or by
check on the job during regular working hours. Each Employer shall specify the
day of the week when Laborers shall receive their pay, and wages shall be paid in
full when laid off or dismissed. Employees leaving the job of their own volition
shall receive their pay the next regular payday. Any Employee having to wait
beyond their regular quitting time for his money, shall be paid for four (4) hours
of waiting time at time and one-half (1 ') under the wage rate of the classification
for work that he was assigned. The Employees paycheck stub or supplemental slip
shall show the total hours worked, his gross pay, deductions for Federal and State
income tax, deductions for F.I.C.A. and the total amount of any other deductions.
The Employees time will be kept by a person designated by the Employer
(supervisor or timekeeper).

ARTICLE IX
COMPENSATION INSURANCE

Employers shall provide protection as required under the provisions of the
Workman’s compensation law of the State of Michigan and Wisconsin. He shall
also make contributions for his Employees under the Michigan and Wisconsin
Employment Security Act regardless of the number of men employed by such
contractor.

ARTICLE X
BUSINESS REPRESENTATIVE & STEWARD



Section 1. Business Representative. Authorized Union Representatives
shall at all times be permitted to visit the job site for the purpose of Union
business provided, however, that they shall report their presence to the Contractor
or his immediate representative on the job site.

Section 2. Steward. A general steward shall be appointed by the Business
Agent, Said steward must remain on the job until completion unless removed for
Jjust cause; in such case, the Business Agent must be notified before removal.

It shall be mandatory that said steward be on the Jjob whenever work is
performed including all overtime.

Stewards shall be given reasonable amount of time to conduct Union
business on the job; however, said steward shall first notify his foreman before
leaving his job

ARTICLE XI
WORKING CONDITIONS

All tools, rubber boots, hard hats, rain gear and such safety devices shall
be furnished by the Employer. A suitable heated place wherein the workmen may
change their clothes and eat their lunch and sanitary toilet facilities kept clean by
assigning a Laborer as required to take care of these facilities shall be provided by
the Employer.

Men injured while at work shall be paid for time lost in receiving medical
attention on the day of injury; this also applies to subsequent visits to the doctor
during regular working hours. Transportation to and from the doctor will be
furnished by the Employer.

There shall be no restriction of the use of machinery, tools or appliances
provided the same are of standard size and are standard equipment. Use of new
labor-saving devices and equipment shall become a matter of economic interest to
the Union and the Employer.

There shall be no limitation as to the amount of work an Employee shall
perform during his working day.

It is understood that workmen shall perform a fair and honest days” work
at all times on the job.

No member of the Union shall cross any legitimate picket line, when the
legality is within the meaning of the National Labor Relations ‘Act, as amended by
Labor Managements’ Act of 1947 as amended.

ARTICLE X1I

10



SAFETY

The Employer, the Union and the employees covered by this contract shall
comply with all rules and laws pertaining to safety and sanitation established by
the Federal, State and Local Governments, Safety devices, provided by the
contractors, shall not be removed by the workman, and where individual safety
devices are furnished by the contractors to be worn by the employees, they shall
be worn and the Union will cooperate with the contractors to see that these
provisions are enforced.

The Employers shall provide proper first aid facilities for its employees
with competent first aid personnel during all working hours, protective devices
and other equipment necessary to properly protect employees from injury.

ARTICLE XIII
GRIEVANCE PROCEDURE

In the event a dispute occurs due to a misunderstanding, misinterpretation
and or violation of this Agreement or any section thereof, an earnest effort will be
made to settle such dispute between the Employer and-or his representative and
the Union. If the dispute cannot be resolved in two (2) working days by this

method, either party can then refer the matter to the Joint Grievance Committee as
outlined hereafter.

The Joint Grievance Committee shall be composed of four (4) members;
two (2) from Employers and two (2) from the Union. Following appointment, said
Grievance Committee shall meet, elect a Chairman and a Secretary, adopt rules of
procedure which shall bind the parties and shall proceed to consider any matters
properly before the Committee.

The Joint Committee shall have the powers only to adjust disputes that
may arise due to a misunderstanding, misinterpretation and-or violation of this
agreement or any section thereof, The violation of payment of wages and-or
fringe benefit contributions as provided in this agreement shall not be considered
as subject to arbitration. The Arbitration Board shall not have the power to
modify, change, amend or abrogate the agreement in any way. No committee
member shall be directly involved in the dispute to be resolved by the Grievance
Committee,

All complaints based on a misunderstanding, misinterpretation and-or
violation of this agreement or any section thereof shall be referred to the Joint
Committee in writing and said Committee shall meet within two (2) working days
of receipt of said complaint to consider the same. If the Committee within two (2)
working days after such meeting is unable to decide the matter before it, the
members of the committee shall choose a fifth member. Should the Committee be
unable to agree on the fifth member within two (2) days, the regional director of

H



Said decision shall be final and binding upon the parties. Any expense involved in
the operation of the Committee shall be borne equally by the parties involved in
the dispute.

No proceedings hereunder based on any dispute, complaint or grievance
herein provided for shall be recognized unless called to the attention of the
Employer and the Union in writing within seven (7) days after the alleged
violation was committed.

Pending final decision on any matter by the Joint Grievance Committee,
no action will be taken by either party that will halt or interrupt the orderly
conduct of the Employers business.

X1V
TERMINATION

~ This Agreement shall become effective on the day and year first above
written and shall continue in full force until April 30, 2010 and thereafter from
year to year, unless superseded or terminated at the end of April 30, 2010 upon
not less than sixty (60) days notice.

IN WITNESS WHEREOF, the parties hereto have executed this
Agreement on the day and year above written.

FOR THE EMPLOYER:

— X

(Title)

/\%QQ\VQ&S M‘«W\e\r

(Title)
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AGREEMENT

This Agreement entered into by and between the
Michigan  Chapter, Associated  General
Contractors of America, Inc., Labor Relations
Division, hereinafter referred to as the Association
for and on behalf of its members and other non-
member Employers who may become signatory
hereinafter referred to as "Employer" or
"Employers" and Local Union #1329 of the
Laborers' International Union of North America,
iron Mountain, Michigan, hereinafter referred to as
the "Union."

The terms of this Agreement shall continue in full
force and effect from May 1, 2005 through April
30, 2010.

It is understood the Assaciation is acting only as
an agent in the negotiation of this Agreement and
that it is agent only for those individuals,
partnerships, and corporations who have
authorized it so to act, and in no event shall it be
bound in principle or be held liable in any manner
for any breach of this Agreement by any of the
Employers for whom it is acting, or by any
employee of such Employers.

It is further agreed and understood that the
liabilities of the Employers who have authorized
the negotiation and execulion of this Agreement
shall be several and not joint.



ARTICLE !
GEOGRAPHICAL JURISDICTION

The geographical jurisdiction of this Agreement
includes all counties in the Upper Peninsula of the
State of Michigan and the county of Florence,
Wisconsin and the cities of Niagara and Marinette,
Wisconsin.

WORK JURISDICTION

TENDERS - Cement Finisher Tender, Tending
Masons, Plasterers, Carpenters and other building
and construction crafts and mixing, handling and
conveying all materials used by Masons,
Plasterers, Carpenters and other building and
construction crafts, whether done by hand or by
any other process, drying of the plastering when
done by salamander heat or cleaning and clearing
of all debris.

SCAFFOLDING — Building of scaffolding and
staging for Masons and Plasterers.

EXCAVATION AND FOUNDATIONS - Excavation
for building and all other construction digging,
tagging, sheeting, cribbing, bracing, and propping
of foundations, holes, caissons, cofferdams, dams
and dikes.

CONCRETE - Concrete for walls, foundations,
floors or for any other construction, mixing,
handling, conveying, pouring, vibrating, gunniting
and otherwise applying concrete whether done by
hand or any other process, and wrecking,
stripping, dismantling and handling concrete forms

2

and false work building of centers for fireproofing
purposes.

TRENCHES, MANHOLES, ETC. - Cutting of
sireets and ways for laying of conduits for all
purposes, digging of trenches, manholes, eftc.,
handling and conveying all materials for same,
concreting of same, backfilling, grading and
resurfacing of same and ali other semi and
unskilled labor connected therewith.

TUNNELS, SUBWAYS AND SEWERS -
Construction of sewers shafts, tunnels, subways,
caissons, cofferdams, dikes, dams aqueduct,
culvert, flood controls and airports.

UNDERPINNING AND SHORING - Shoring,
underpinning and raising of all structures.

DRILLING AND BLASTING - All work of drill
running, jackhammers, blasting and busters on
concrete floor and walls and all phases where
operating a buster is required.

COMPRESSED AIR - All work in compressed air
construction.

SIGNAL MEN - Signal men in ali construction work
defined herewith.

GENERAL LABORERS - All Laborers in material
yards, asphalt plants, concrete plants and all
Laborers’ work of an unskilled and semi-skilled
nature.

WRECKING - The wrecking of buildings and all
structures.
3



ARTICLE |}
INTENT & PURPOSE

The parties hereto desire to stabllize employment
in the construction industry and agree upon rates
of wages, conditions and terms of employment.

The parties hereto are desirous of preventing
strikes and lockouts and of facilitating peaceful
adjustment of grievances and disputes befween
Employer and Employee.

The Union recognizes the Association as sole and
exclusive Employer representation for its members
for the purpose of collective bargaining in the
geographical area coming within the jurisdiction of
this Agreement.

The Association recognizes the Union as the sole
bargaining agent for all employees covered by this
Agreement.

The Employer agrees that all conditions of
employment relating to wages, hours of work,
overtime differentials, bonuses and general
working conditions shatll be maintained at not less
than the highest minimum standards in effect at
the time of the signing of this Agreement. The
conditions of employment shall be improved
wherever provisions for improvement are made
elsewhere in this Agreement.

If the Union shali furnish employees to any
Employer in the geographical jurisdiction of this
Agreement for the type of work covered by this
Agreement upon any more favorable terms and/or
conditions (including wage rates and overtime
work) than those contained herein, the Union
agrees that such more favorable terms andfor
conditions shall automatically be extended fo the
Employers covered by this Agreement.

ARTICLE il
EMPLOYMENT AND UNION SECURITY

A. When new or additional employees are
needed, the Employer shall notify the
Union of the number and qualifications of
employees required, It shall be the
responsibility of the Union to furnish the
necessary employees requested by the
Employer without special inducement,
bonus payments or offer of overtime in
excess of the reguiar straight time week.

B. The seiection of applicants for referral to
jobs shall be on a non-discriminatory
basis and shall not be based or in any way
affected by any consideration with respect
to race, religion, color, creed, national
origin, age, sex, martial status, veterans
status or in any way, affected by Union
membership, by-laws, or rules,
regulations, constitutional provisions or
any other aspect of obligation of Union
membership, policies or requirements. in
the selection of applicants for referral to
jobs, mutually agreeable standards
established shall be on a non-

5



discriminatory basis and shall be operated
on a non-discriminatory basis.

. The Employer retains the right to reject
any job applicant referred by the Union.

. The parties to the Agreement post in
places where notices to employee and
applicants for employment are customarily
posted, all provisions relating to the
functioning of the hiring arrangement,
including the safeguards we deem
essential to the legality of an exclusive
hiring Agreement.

If the Union cannot furnish the required
number of employees within forty-eight
(48) hours, the Employer may hire the
required employees at its own discretion,
said employees to be governed by
Paragraph G of this Section.

Members of Local Union #1329 who have
worked for the Employer during the
previous twenty-four (24) months may be
recalled to work directly by the Employer.
The Employer shall notify the Union of afl
employees so recalled.

. It is agreed that as a condition of
employment all present and future
employees covered by this Agreement
shall, after completion of their seventh
(7th) day of employment, and as a
condition of continued employment, either
become a member of the Union and pay
dues and fees thereto, or shall pay an
6

amount equal to the Union's initiation fee
and the regular monthly dues and
assessments uniformly required of other
employees in the bargaining unit or
members of the Union. The continued
employment by the Employer of
employees covered by this Agreement
shall be conditioned upon payment by
such employees of the initiation fees and
periodic dues as herein defined. The
failure of any person to pay, or tender, the
initiation fee and periodic dues shall
obligate the Employer who employs such
person, upon writen notice from the
Union to that effect and assurance by the
Union that membership as herein defined
was and is available to such person on
the same terms available to other
applicants for such membership, to
forthwith discharge such person within
(10) ten days of notification.

The Union further agrees that it will not
require the Employers, or any Employer to
take any action that violates the provisions
of the Labor Relations Act of 1947, or the
Labor Management Act of 1959, as the
same now exists or may hereafter be
amended. The Employer shall not be
obligated hereunder to discharge or
discriminate against any employee for
non-membership in the Union,

. The Employer shall not be obligated

hereunder to discharge or discriminate
against any employee for nonmembership
in the Union:

7



H1. If he has reasonable grounds for
believing that such membership was not
available to the employee on the same
terms and conditions generally applicable
to other members; or

H2. If he has reasonable grounds for
believing that such membership was
denied or terminated for reasons other
than the failure of the employee to tender
the periodic dues and initiatio_r? fees
uniformly required as a conqmon of
acquiring or retaining membership.

The Employer agrees that when an
employee desires to become a member of
the Union, and the employee has signed a
proper authorization card, it will withhold
from the employees' wages and turn over
to the Union the amount specified as
initiation fees. Initiation fees may be paid
in instaliments as agreed upon between
the Union and the employee, and will be
sent to the Union each week.

No employee of the Employer, covered by
this Agreement, shall be required to cross
any lawful primary picket line.

An Employer has the right to request
employees by name, in which event
registrants may be referred tp
employment without regard to their
position on the out-of-work !ist. . An
Employer may specify the quallﬂqatlons,
including geographic area of residence,
8

required of employees, in which event
unqualified registrants may be passed
over, selection being made from among
qualified registrants, only. If an Employer
requests a minority or female applicant for
referral to comply with EEO requirements,
the Employer must make the request in
writing, stating the specific communication
from the agency establishing the EEQ
requirements. All other requests for
employees by name, or by qualifications,
must be tendered to the Union in writing.

The Union warrants that it will fully comply
with all the provisions of this Article,
including, but not limited to, the
non-discriminations provisions therein and
to that end the Union shall indemnify and
save the Employer andfor Association
harmless against any and all claims,
charges, demands, suits or other forms of
liability arising out of or by reason of the
operation of the hiring hall and any action
taken or not taken by the Unlon under this
Article, Said hold harmless shall include
reimbursement of all costs and expenses
including atforneys fees and all liabilities
incurred by or suffered by any Employer
and/or Association in responding to or as
a result of any claim, charge, demand or
suit filed under or related to the operation
of the hiring hall and this Article which was
caused by the Union. The Employer shalt
be entitled to rely on any list or nofice or
other information and documentation
furnished by the Union.

9



ARTICLE IV
EQUAL EMPLOYMENT OPPORTUNITY

There shall be no discrimination against or
preference for any employee or applicants for
employment on the basis of race, color, age; creed
or national origin.

Masculine personal pronouns in this Agreement
are used solely as a grammatical convenience and
shall include the feminine gender, unless the
context indicates otherwise. Similarly, the singular
personal pronoun shall include personal pronoun
shall include the plural where appropriate.

ARTICLE V
SUB-CONTRACTING

When subcontracting any work covered by this
Agreement, the Employer agrees fo make an
honest attempt to sublet said work to firms abiding
by the terms and conditions of this Agreement.
When situations arise where the low bidder is not
signatory in this Agreement, the Union, Employer
and Subcontractor shall meet and attempt to work
foward a solution of having the work in question
done by a member of the Bargaining Unit.

ARTICLE VI
HOURS

Section 1. Reguiar Day. The reguiar working
day shall consist of eight (8) hours between 7:00
a.m. and 3:30 p.m. or 8:00 a.m. and 4:30 p.m., but
the employees will not be requested to start work

10

after 8:00 a.m., and the employees will commence
work at the time decided upon by the majority of
the crafts on the project—the Employer
designating one starting hour, and five (8) days
shall be recognized as a week, Monday to Friday
inclusive.

Saturday shall be considered a voluntary make-up
day for lost time Monday through Friday if the
make-up day is utilized. A full eight (8} hour work
day shall be worked on Saturday with all hours in
excess of forty (40) hours being paid at the rate of
time and one-half (1 ¥2).

Holidays, which are observed during the Monday
through Friday work week and lost time due fo
inclement weather shall be the only time
considered as lost time in determining if a
voluntary Saturday make-up day shalt be worked.

One-half (12) hour shall be allowed for lunch on all
shifts. No Laborers shall work longer than 5 (five)
consecutive hours without a thirty (30) minute
lunch break. In the event he is not afforded a thirty
(30) minute lunch break, he shall be allowed
adequate time to eat and be paid one-haif (12)
hour at the established premium rate.

When employees are required to work beyond the
10th hour, they will be given an unpaid period not
fo exceed thirty (30) minutes to eat. In the event
the Employer does not furnish the meal, the
employee will be reimbursed $5.00.

An unorganized mid-morning coffee break not to

exceed ten (10) minutes shall be granted all

employees covered by the Agreement at or near
1



their work stations. The exact time of the coffee
break to be designated by the Employer.

if an Employer transfers men from one job to
another during working hours, they shall be paid
for the time spent in traveling between Jobs; and
they shall not be required to go from one job to
another during their lunch period without pay.

Section 2. Overtime and Holidays. All work
performed on Saturdays, except for make-up days
during the regular working hours, shall be paid at
time and one-half (1%%) the established rate of pay.
Any work performed before the scheduled starting
time shall be paid at double (2} times the
established rate of pay. All work performed after
eight (8) hours of regular work shall be paid at
double (2) times the established rate of pay.

All work performed on Sunday and legal holidays
shall be paid at double (2} times the established
rate of pay. Legal holidays recognized are: New
Year's Day, Memorial Day, Fourth of July, Labor
Day, Thanksgiving Day and Christmas Day.

Any two (2) hours of work performed before or
after the regularly scheduled working hours,
Monday through Friday, shall be paid at time and
one-half (1}2). All work performed after the tenth
hour shall be paid at double times the established
rate of pay.

Any employees working through their lunch time

" will be paid at time and one-half (172} times the

established rate of pay.

Section 3. (a} Shift Work. Shiits shall be defined
12

as first, second, and third shifts. The first shift
shall be worked between 7:00 a.m. and 5:00 p.m.
The second shift shall start at the close of the first
shift and shall be seven and one-half (7 ¥z} hours
in length for eight (8) hours' pay, including fringe
benefits and the third shift which begins upon
completion of the second shift shall work for seven
(7) hours for eight (8) hours’ pay, including fringe
benefits. There shall be no split shift. No man
shall work more than one shift in twenty-four (24)
hours. When shift work is being performed, the
work week shall start at 8:00 a.m. Monday and end
at 8:00 a.m. Saturday.

Work performed on a two (2) shift basis, ten (10)
hour shifts, the first shift shalt work ten {10) hours,
have one-half (¥z) hour for lunch and be paid for
ten (10) hours. On the second shift, the employee
shali work nine and one-half (8 %) hours, have
one-half (¥2) hour for lunch and be paid for ten (10)
hours. Work performed on a twelve (12) hour
basis, the first shift shall work twelve and one-half
(12 ) hours, including one-half (2} hour for lunch
and will be paid for twelve (12) hours. On the
second shift, the employee shalt work eleven and
one-half (11 ¥2) hours, including one-half (/2) hour
for lunch and will be paid for twelve (12} hours.

{b) Special Shifts. When required by the Owner
and for reasons beyond the control of the
Employer, it is impractical to work a crew under
certain conditions during daytime hours, the
Employer may be permitted to work such hours as
necessary provided that the Local Business Agent
is provided written notice, if possible, twenty-four
(24) hours in advance.

13



Section 4. “4-10's" Work Week. A “4-10's" work
week, Monday through Thursday, may be worked
under the following terms and conditions, unless
prohibited by common Construction Agreement

(Project Agreement) or prohibited by Federal or
State Laws.

The Employer and Union may agree to a “4-10's"
work week. It being understood that prior to the
implementation of a “4-10's” work week, the Union
and Employer shall review the circumstances
involved on the construction project to determine
of a"4-10's” work week is practical and feasible. A
“4-10's" work week shall only be implemented with
a full work week commencing on Monday. When
shift work, scheduled or unscheduled overtime is
required or occurs during a scheduled “4-10’s"
work week, the shift work or overtime provisions of
this Agreement shall apply and the “4-10’s” work
week shall be discontinued until such required shift
work or overtime is compleled.

Except for one (1) hour prior to a scheduled four-
ten hour shift or one (1) hour following completion
of a scheduled four-ten hour shift (which shall be
paid at time and one half {1%) rate) all work
performed after eleven (11} hours shall be paid at
the double time rate. The starting time shall be
established by mutual consent of the Employer
and Union. A mid-morning and mid-afternoon
unorganized coffee break at or near the work
station shall be afforded all employees working
under terms of this Article.

Friday shall be considered a voluntary make-up

day for fost time Monday throughThursday. if the

make-up day is utilized, a full ten (10) hour
14

workday must be scheduled with all hours in
excess of forty (40) hours to be paid at the rate of
time and one-half (1%2).

Holidays, which are observed during thp Monday
through Thursday work week, and lost time due to
inclement weather, shall be the only t_Ime
considered as lost time in determining if a
voluntary Friday make-up day shall be worked.

Section 5. Reporting Time. When a stated
number of men appear on a job at the time
ordered by the Employer, they shall either be put
to work or each man shall be given two (2) hours
pay, unless inclement weather conditions beyond
the control of the Employer prevent the men from
working. However, it shall be mutually agreeq bya
representative of the Union and a representative of
the Employer what constitutes inclement weather.

If an employee is requested to remain on the job
site for inclement weather conditions t(_)_aba'te, he
shall be paid his regular rate for all waiting time.

if an employee is asked to report to any gi\{en
location for work, and is unable to be productive
for lack of tools, supervision or instructions, he
shall be paid his regular rate for alf waiting time.

No member shall work on the job uniess he is to
be paid the regular rate of wages.

16



ARTICLE Vi
WAGES AND FRINGE BENEFITS

Section 1. The rate of wages to be paid Laborers
and other classifications under the jurisdiction of
the Construction and General Laborers’ Union
Local #1329, AFL-CIO, shall become effective as
provided herein.

All work performed in the city of Marinette,
Wisconsin, wage rates of Local #330 will prevail.
Refer to Addendum on Page 49,

WAGE RATES & SCOPE OF WORK

WAGE RATE A
INDUSTRIAL CONSTRUCTION

The scope of work covered by the terms of this
Agreement  shall include all  Industrial
Manufacturing and Processing Plants such as Ore
Plants, Paper Mills, Power Houses, Foundries,
Saw Mills, Wood Processing Plants, or other
Industrial Complexes or sites where uniform
construction agreements (Project Agreements) are
utilized or where Maintenance Agreements are
used to perform Industrial Maintenance work.

CLASS A: Includes all Construction Laborers on
Building and Heavy Construction Work, Storm and
Sanitary Sewers on all construction sites and
streets which are not included in the Highway
Agreement, Tool Crib Attendant, Civil Engineer
Helper, Rodman, Oxi-gun Operator, and men
using Propane or Acetylene Cutting Torch, Motor
Driven Buggies, Chipping Hammers, Tamping
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Machines, Green Cutting (whether run by air,
electric or gas), Sand Blasters, Mason Tenders,
Mortar Mixers, Material Mixers (whether done by
hand or done by machine), Vibrator Operator,
Concrete Mixer, Laborers with Concrete Crew,
Mixer to Pour, including pour time from frucks.
This classification does not include Foremen and
others falling within specified classifications.

*Base Rate $20.36
*Vacation (2.15)
Health Care 3.60
Pension 3.23
Annuity 1.00
Training .35
UPCC 12
LECET A7
Gross Rate .%28.83
CiAP A1
TOTAL $28.94

*Taxabte Income subjecl to Federal Withholding & FICA.
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CLASS B. Cement Gun Nozzleman, Blasters, CLASS D. Watchmen, Fire Waich and Hole
Miners, Drillers, Buster Operators, Layers of all Watch.
Non-Metallic Pipe (when two Laborers are required

to operate one drill or buster at the same, time, *Base Rate $16.95
both Laborers wil be paid the rate of that “Vacation (2.15)
classification). Heallh Care 3.60
Pension 3.23
*Base Rate $20.76 Annuity 1.00
*Vacation (2.15) Training 35
Health Care 3.60 UPCC A2
Pension 3.23 LECET A7
Annuity 1.00 Gross Rate $25.42
Training 35 CIAP J1
UPCC 12 TOTAL $25.53
LECET A7
Gross Rate $29.23 CLASS E. Digester, Tanks & Kilns.
CiAP A1
TOTAL $29.34 “Base Rate $22.41
*Vacation (2.15)
Health Care 3.60
CLASS C. Caisson Worker and Airtrack. Pension 3.23
Annuity 1.00
*Base Rate $21.11 Training 35
*Vacation (2.15) UPCC 12
Health Care 3.60 LECET A7
Pension 3.23 Gross Rate $30.88
Annuity 1.00 CIAP A1
Training 35 TOTAL $30.99
UPCC 12
LECET A7 *Taxable Income subject to Federal Withholding & FICA.
Gross Rate $20.58
CIAP 1 Effective the first full pay period on or after May 1,
TOTAL $29.69 2006, there will be a tofal package increase of

$1.05 per hour—breakdown to be determined by
the Unien; the CIAP contribution rate will increase

*Taxable Income subject to Federal Withholding & FICA. to §.12/hour.
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CLASS B. Cement Gun Nozzieman, Blasters, CLASS D. Watchmen, Fire Watch and Hole
Miners, Drillers, Buster Operators, Layers of all Watch.
Non-Metallic Pipe (when two Laberers are required
to operate one drill or buster at the same, time,

| > *Base Rate $16.95
both Laborers will be paid the rate of that *\/acation (2.15)
classification). Health Care 3.60
Pension 3.23
*Base Rate $19.30 Annuity 1.00
“Vacation (2.15) Training .35
Health Care 3.60 UrPCC A2
Pension 3.23 LECET 17
Annuity 1.00 Gross Rate $25.42
Training 35 CIAP A1
UPCC A2 TOTAL $26.53
LECET A7
Gross Rate $27.77 CLASS E. Digester, Tanks & Kilns.
CIAP A1
TOTAL $27.88 *Base Rate $20.95
. . *Vacation (2.15)
CLASS C. Caisson Worker and Airtrack. Health Care 360
Pension 3.23
“Base Rate $19.65 Annuity 1.00
*Vacation {2.15) Training 35
Health Care 3.60 UPCC 42
Pension 3.23 LECET A7
Annuity 1.00 Gross Rate $20.42
Training 35 . CIAP A1
UPCC A2 TOTAL $29.53
LECET A7
Gross Rate $28.12 *Taxable Income subject to Federal Withholding & FICA.
CIAP A1
TOTAL $28.23

Effective the first full pay period on or after May 1,
20086, there will be a total package increase of
$1.00 per hour—breakdown to be determined by
the Union; the CIAP contribution rate will increase
to $.12/hour.

*Taxable Income subject to Federal Withholding & FICA.
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Effective the first full pay period on or after May 1,
2007, there will be a total package increase of
$1.00 per hour—breakdown to be determined by
the Union; the CIAP contribution rate will increase
to $.13/hour.

Effective the first full pay period on or after May 1,
2008, there wili be a total package increase of
$1.05 per hour—breakdown to be determined by
the Union.

Effective the first full pay period on or after May 1,
2009, there will be a total package increase of
$1.05 per hour~—breakdown to be determined by
the Union.

Waterfront work (working over water on the Great
Lakes or connecling waters navigable to lake
carriers): $.75 per hour additional premium.

Effective September 1, 2004, the Michigan
Laborers’ Statewide Apprenticeship Program was
implemented.  All registered Apprentices in
Laborers' Local Union 1329 from May 1, 2006
forward will work in accordance with wage and
training requirements.

Training Hours

Rate*  Work Hours Cumulative
75% 0 - 1,000 100 Plus
80% 1,001 - 2,000 100 Plus
85% 2,001 —3,000 100 Plus
95% 3,001 - 4,000 100 Plus

*All percentages are calculated on the Base Rate, Wage
Rate B, Class A. All fringe benefits are paid at 100%.
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Section 3. Foremen. The Employer shall have
an optional right to hire his Foremen direct or
through the Union; however, said Foreman or
Foremen must comply with the conditions set forth
in Article 11, Section 1. On jobs requiring ten (10)
Laborers under the work jurisdiction of the Union
and not under the jurisdiction of a Craft Foreman,
one (1) Laborer Foreman is mandatory and each
additional ten (10) Laborers employed, one {1)
Laborer Foreman is mandatory. In addition, where
fitty (50) Laborers are not under a Craft Foreman,
a General Laborer Foreman is mandatory and
each fifty (50) Laborers employed thereafter
another General Foreman is mandatory, etc.

Laborers shall not be reguired to abide by orders
given by anyone other than the General
Superintendent, General Foreman or Foreman to
which Laborers are assigned.

Foremen shall be paid a rate of wages to be
determined by the Empioyer, but said rate of
wages shall not be less than one dollar and
twenty-five ($1.25) per hour more than the regular
rate paid 1o the highest paid man supervised by
said Foreman or Foremen. The General Laborer
Foreman shall be paid not less than one dollar and
twenty-five ($1.25) more per hour than the Laborer
Foreman under his jurisdiction. {(When five (8) or
more foremen are employed they wifl be paid
$2.00 per hour more.)

Section 4. Construction Specialist. In the event

a building trades Union or Unions are unable or

unwilling to supply workers to a targeted or market

recovery job or project for whatever reason, the
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employer may delegate Laborers o perform the
work of other craft(s); however, said wages are to
be negotiated between the Employer and Union.
And all fringe benefits will concur with the
taborers’ Collective Bargaining Agreement
including the Training Fund, UPCC Fund and
CIAP,

When the Laborer performs the work of another
craft or the work in a higher wage class, he shall
be paid for two (2) hours work at the higher rate for
alt time worked less than two (2) hours. If he has
worked over two (2) hours at the higher wage rate,
he shall be paid for four (4) hours. if he has
worked over four {4) hours at the higher wage rate,
he shall be paid the higher rate for the entire shift,

Section 5. Fringe Benefits. The following Trust
Agreements, which establish the following Trust
Funds, together with any later Agreements signed
by the Trustees of the respective Funds, shall
become a part of this Agreemeni by reference:

1} The Trust Agreement for the Michigan
Laborers’ Vacation Fund, dated Oclober 1,
1968,

2) The Trust Agreement for the Michigan
Laborers' Pension Fund, dated October 1, 1966;

3) The Trust Agreement for the Michigan
Laborers' Training and Apprenticeship Fund,
dated September 1, 1971,

4} The Trust Agreement for the Michigan
Laborers' Health Care Fund, dated May 1, 1973.
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5) The Trust Agreement for the Michigan
Laborers' and Employers’ Cooperation and
Education Trust Fund dated June 1, 1994.

6) The Trust Agreement for the Upper
Peninsula Construction Council dated July 3,
1984,

The Employer specifically agrees to be bound by
the Trust Agreements establishing the above Trust
Funds and any amendments, rules, regulations or
other requirements relating to the Funds adopted
by the Trustees of each respective Fund.

Contributions to the above-referenced Fringe
Benefit Funds shall be paid by the 15th day of the
month following the month the Employee worked.
The Employer and the Union agree that the
damages which result from the failure of the
Employer to pay the fringe benefit contributions on
time, or in correct amounts, are difficult to
calculate with any certainty, and therefore, any
Employer who fails to make timely payments to the
various fringe benefit funds provided for in this
Agreement, shall pay, as liquidated damages, in
addition to the contribution amounts owed, the
faliowing amounts:

1) If contributions are paid after the due date,
but before a delinguency of thirty (30) days, the
Employer shall pay an additional five percent
(5%) of the amount of contributions owed.

2) If contributions are paid after thirty (30) days

of delinquency, but before sixty (60) days of

delinquency, the Employer shall pay an

additional ten percent (10%) of the amount of
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contributions owed.

3) If contributions are paid after sixty (60) days

of delinquency, in addition to the ten percent

(10%) referred to in paragraph 2 herein, the

Employer shall pay one percent {1%) of the

amount of contributions owed for each month or

zart thereof of his delinquency beyond sixty (60)
ays.

The Employer also agrees that if, as a result of an
audit ordered by the Trustees of one of the Fringe
Benefit Funds, he is found to have been
substantially inaccurate in reporting, or late in
remitting contributions due, he may be charged the
cost of conducting such audit at the discretion of
the Trustees involved,

Finally, the Employer agrees that if, as a result of
the Employer's failure to pay fringe benefit
contributions and liquidated damages as required
by this Agreement, the Fund Trustees institute
legal proceedings, the Employers shall be
responsible for all costs, including actual attorney
fees, incurred by the Funds as a result of such
litigation.

Itis expressly understood that nothing contained in
this Agreement shall deny the Trustees of any
Fund the right to assess liquidated damages and
pursue whatever legal remedies are available,
including, but not limited to, both contractual and
statutory state and federal remedies, to coliect
delinguent contributions and liquidaied damages
or otherwise enforce their rules, regulations and
Trust Agreement provisions. The pursuit of such
legal remedies by the Trustees shall not render
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any other provisions of this Agreement inoperative.

A. Health Care Fund. The Employer agrees to
pay into the Michigan Laborers' Health Care Fund.
The amount of contribution shall be at the rate
specified in Article VI on actual hours worked
without regard to whether the employee was
working on straight time or overtime and shall be
paid on all employees working under this
Agreement whether they are probationary, non-
union members, temporary, seasonal or casual
employees. These coniributions shall be
deposited each month as determined by the
Trustees of the Michigan Laborers' Health Care
Fund to such depository as designated by said
Trustees.

B. Pension Fund. The Employer agrees to pay
into the Michigan Laborers' Pension Fund. All
pension contributions shall be at the rate specified
in Article V1 on actual hours worked without regard
to whether the employee was working on straight
time or overtime. These contributions shall be
made on each and every employee whether they
are probationary, non-union member, temporary,
seasonal or casual. These contributions shail be
deposited each month as determined by the
Trustees.

C. Vacation Fund. (a) The Employer agrees to
pay into the Michigan Laborers’ Vacation Fund. All
vacation contributions shall be deducted as
stipulated in Article VIl on actual hours worked
without regard to whether the employee was
working on straight time or overtime. These
contributions shall be deposited each month or at
regular intervals as may be determined by the
29




Trustees of the Michigan Laborers' Vacation Fund

to such depository as may be designated by said
Trustees.

(b) All vacation contributions shalil constitute a part
of and shall be included in the employee's base
wage fqr the purpose of computing ali payroll
withholdings such as income taxes, social security
and other authorized deductions.

D. Apprenticeship Training Fund. (a) The

Employer agrees to pay into the Michigan
Lapqrers’ Training and Apprenticeship Fund. All
traml_n_g contributions shall be paid at the rate
specmed in Article VIl on actual hours worked
wnhqut regard to whether the employee was
working on straight time or overiime. These
contributions shall be made on each and every
employee whether probationary, non-union,
temporary, seasonal or casual These
contributions shall be deposited each month as
determined by the Trustees.

(b) Itis agreed that the Training Fund adopted by
t_he Trustees of the said Training Fund shall at all
times conform with the requirements {o treat
contributions to the Training Fund as a deduction
for income tax purposes.

E. Labor/Management Trust Fund LECET).
Labor{Management Trust Fund contributions shall
be paid at the rate specified in Article VI on actual
hours worked without regard to whether the
employee was working straight time or overtime.
These contributions shall be on each and every
employee  whether probationary, non-union
member, temporary, seasonal or casual. These
30

contributions shall be deposited each month as
determined by the Trustees of the Michigan
Laborers' and Employers' Cooperation Trust Fund
to such deposifory as designated by said Trustees.

E.__Upper Peninsula Construction Council.
UPCC contributions shall be paid at the at the rate
specified in Article Vil on actual hours worked
without tegard to whether the employee was
working straight time or overtime. These
contributions shall be on each and every employee
whether probationary, non-union member,
temporary, seasonal or casual. These
confributions shall be deposited each month as
determined by the Trustees of the UPCC Fund to
such depaository as designated by said Trustees.

Section 6. Construction Industry Advance-
ment Fund (CIAP). The Employer agrees (o pay
into the Construction Industry Advancement Fund
for each hour worked by all employees covered by
this Agreement an amount specified in Article VIi
of this Agreement. Payment shall be made with
such instructions and on such forms as are
furnished by the Trustees. Delinquent
contributions shall be subject to such penalties or
assessments as the Trustees may prescribe from
time to time.

It is agreed by the Employer that the Construction
Industry Advancement Program Trust Fund shall
not be used for lobbying in support of anti-labor
tegislation of any kind at municipal, state or
national levels or to subsidize any Employer or
Employer Association in connection with any work
stoppage or strike, nor shall it be used to support
any anti-union activity.
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The Trustees of said program shalt comply with all
present and future federal Laws governing the
same.

The Unions shali have no participation ot controt of
any kind or degree whatever, nor shall the Union
be connected in any way whatever with the
Construction Industry Advancement Program.

Section 7. Fringe Benefit Security. Any
Employer who does not have an estabiished
satisfactory record of payments into the Fringe
Benefit Funds and any Employer who becomes
delinguent in the monthly record of Health Care,
Pension and/or Vacation payments as determined
by the Fund Administrator shall be required to post
a certified check payable to the Trustees to
guarantee payment of said enumerated Fringe
Benefit Funds that are due in accordance with the
terms of this Agreement; said certified check to be
deposited with the Fund Administrator until:

1. Completion of twelve (12) successive
months of operation without detinquency;
however, the requirement may be
reinstated upon any subsequent
delinquency.

2, Termination of this Agreement.

3. Completion of such Employer's project,
upon the written clearance from the Fund
Administrator's office that such Employer
has satisfactorily made the necessary
contribution payments as required by this
Agreement.
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When an Employer is required to make a Security
Deposit, the amount shall be as follows:

On projects of 30 days duration or less -
$325 per employee.

On projects of over 30 days duration - $650
per employee.

Maximum deposit $6,000.

Upon receipt from the Fund Administrator’s office
of the monthly eligibility reports that such Employer
is delinquent in contributions required as set forth
in the Agreement, the Fund Administrator shall
deduct the delinquency and appropriate penaltles
from the certified check security to apply on said
delinquencies.

If, after payment of said delinquency, there is a
balance remaining, said cash balance shall be left
on deposit with the Fund Administrator and the
Employer shail be required {o give an additional
certified check or cash to bring the security back to
the original amount. Upon request of the Unien,
individual Employers will furnish proof of his
compliance with the provisions of this Article.

In the event the Health Care Fund, Vacation and
Holiday Fund or Laborers’ Training and
Apprenticeship Fund is discontinued during the
term of this Agreement, the contribution to the
discontinued fund shall be added to the wage
rates, or paid into another fringe benefit fund, as
notified by the Union.

Section 8. Violation of Payments. If the
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Employer fails to make Fringe Benefit
Contributions In accordance with this Agreement,
the Union may take economic action against the
Employer, provided it gives written or telegraphic
notice of forty-eight (48) hours excluding Saturday,
Sunday, or Holidays to said Employer and
AGC/LRD before taking such action.

Section 9. Non Compliance. In order to assure
compliance by all Employers in making the
contributions required by this Article, the Union
and the Association will request from the
Administrator of the Trust Funds each month a list
of Employers who are delinquent in making the
required payments. This list will be made available
to signatory Employers and to representatives of
the Union as one of the ways to encourage
compliance with the obligations of this Article.

ARTICLE Vill
PAYDAY

It is hereby agreed that the wages shall be paid
weekly in currency, or by check on the job during
regular working hours. Each Employer shall
specify the day of the week when Laborers shall
receive their pay, and wages shall be paid on that
day each week. He shall be paid in full when laid
off or dismissed. If payroil is paid by mail, the
postmark shall be no more than three (3) working
days after the tay-off, otherwise a two (2) hour
straight time payment must be paid to each
empioyee affected, as a penalty. Employees
leaving the job of their own volition shall receive
their pay the next regular payday. Any employee
having to wait beyond their regular quitting time for
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his money, shall be paid for two (2) hours of
waiting time at time and one-half (1 1/2) under the
wage rate of the classification of work that he was
assigned. (This provision is not applicable If
paychecks are delayed due to factors beyond the
Employer's control). The employee's paycheck
stub or supplemental slip shall show the total
hours worked, his gross pay, deductions for
Federal and State income tax, deductions for FICA
and the total amount of any other deductions. The
employee's time will be kept by a person
designated by the Employer (supervisor or
time-keeper).

ARTICLE IX
COMPENSATION INSURANCE

Employers shall provide protection as required
under the provisions of the Workers'
Compensation Law of the State of Michigan and
Wisconsin. He shall aiso make contributions for
his employees under the Michigan and Wisconsin
Employment Security Act regardiess of the
number of workers employed by such Employer.

In the event that the Michigan State Legislature,
during the term of this Agreement, passes a bill
amending the Workers' Compensation Act, to the
extent that it becomes permissible to collectively
bargain language concerning workers'
compensation, then the parties to this Agreement
wil! attempt to mutually draft an addendum to this
Agreement reflecting their intent insofar as
workers' compensation is concerned in
accordance with the parameters spelled outin any
such amendment to the Act, within ninety days or
more if needed after such act has been passed as
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law.

ARTICLE X
STEWARD

A general steward shall be appointed by the
Business Agent. Said steward must remain on the
job until completion unless removed for just cause;
in such case, the Business Agent must be notified
before removal.

it shall be mandatory that said steward be on the
job whenever work is performed including all
overtime.

Stewards shall be given reasonable amount of
time to conduct Union business on the job:
however, said steward shall first notify his foreman
before leaving his job.

ARTICLE XI
BUSINESS REPRESENTATIVE

Authorized Union Representatives shall at all times
be permitted to visit the job site for the purpose of
Union business provided, however, that they shall
report their presence to the Employer or his
immediate representative on the job site.

ARTICLE Xit
WORKING CONDITIONS

Section 1. Facilities.

All tools, rubber boots, hard hats, rain gear and
such safety devices shall be furnished by the
Employer. A suitable heated place wherein the
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workmen may change their clothes and eat their
funch and sanitary toilet facilities kept clean by
assigning a Laborer as required to take care of
these facilities shall be provided by the Employer.

Section 2, Payment for Lost Time

Men injured while at work shall be paid for time
lost in receiving medical attention on the day of the
injury; this also applies to subsequent visits to the
doctor during regular working  hours.
Transportation to and from the doctor will be
furnished by the Employer,

Section 3. Equipment

There shall be no restriction of the use of
machinery, tools or appliances provided the same
are of standard size and are standard equipment.
Use of new labor-saving devices and equipment
shall become a matter of economic interest to the
Union and the Employer.

Section 4. Fair Day's Work

There shall be no limitation as to the amount of
work an employee shall perform during his working
day. Itis understood that workmen shall perform a
fair and honest day's work at all times on the job.

Section 5. Picket Line

No member of the Union shall cross any legitimate
picket line, when the legality Is within the meaning
of the National Labor Relations Act, as amended
by Labor Management Act of 1947 as amended.
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Section 6. Work Day

At the scheduled starting time, all employees will
be at the place where they pick up tools or receive
instructions from their foreman, or such other
location designated by their Employer. They shall
remain at their place of work under the supervision
of their Employer until the scheduled quitting time.
There shall be no practices that result in starting
work tate at the beginning of a shift or after lunch
or in stopping work early at lunch fime or prior fo
the scheduled quitting time. The parties are in
accord that the intent of the Agreement is "a fair
day's work for a fair day's pay", and the project
should be operated and managed in such a
manner to enable the Employers to maintain
increased efficiency consistent with fair labor
standards.

Section 7. Parking

Employers must at all time provide parking space
for employees near the project. If employees are
required to pay for parking, they shall be
reimbursed by the Employer. Transportation will
be provided from the parking area to the project
whenever the parking area is more than ¥ mile
from the project.

Market Recovery Program. It is recognized by
the parties that certain types of work in the Union
consfruction market have been eroded and
threatened by non-union competition,

Where the mutual interests of the Employers and
Union are served by modifying their terms and
conditions {including wage rates) of this
Agreement to enable Employers to compete more

effectively in obtaining jobs and work for Laborers,
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it is agreed that the parties may enter into Market
Recovery on a particular project or on projects of a
specific nature as defined by the parties.

The Market Recovery terms and conditions agreed
to shall be reduced in writing and signed by both
parties prior to implementation.

If the Union enters into Market Recovery with an
Employer who is not a member of the Association,
the Union shall provide a copy of the Market
Recovery Addendum to the Association.

All of the portions of this Agreement which are not
altered by the Market Recovery Addendum shall
apply on Market Recovery work, Entering into
Market Recovery shall not be a viclation of the
Equal Treatment provision of this Agreement so
long as the provisions of this Section are met.

Drug & Alcohol Testing Program. The
Employer may exercise any rights granted by law
to initiate and operate a drug and aicohol
screening program for all bargaining unit
employees. Furthermore, the Employer agrees
the Union is not responsible for ascertaining or
monitoring the drug-free and/or alcohol-free status
of any employee or applicant for employment.

ARTICLE X1
SAFETY

The Employer, the Union, and the employees
covered by this contract shall comply with all rules
and faws pertaining to safety and sanitation
established by the Federal, State and Local
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Governments, Safety devices provided by the
Employers, shall not be removed by the workman,
and where individual safety devices are furnished
by the Employers to be worn by the employees,
they shall be worn and the Union will cooperate
with the Employers to see that these provisions
are enforced.

The Employers shall provide proper first aid
facitities for its employees with competent first aid
personnel during all working hours, protective
devices and other equipment necessary io
properly protect employees from injury.

Michigan Laborers’ Training Institute  will
accommodate all reasonable requests in providing
training for employees working under this
Agreement, who are required to have certification.

ARTICLE Xiv
JURISDICTIONAL PROCEDURE

The work to be performed under this Contract
shall be within the jurlsdiction of the Construction
and Building Laborers, according to the decisions
or agreements of record which may apply. In the
event of a jurisdictional dispute, there shall be no
stoppage of work, and the employees will continus
to work on the basis of their original assignments,
while an earnest effort is made lo settle the
dispute, first by joint local action of the Grievance
Committee and the Employer or Employers, and
second, in the event that the parties are unable to
settle the dispute locally, it shall immediately upon
request of either party be submitted to the
International President of the Union involved or his
designated Representatives and a Representative
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of the Employer or Employers involved for
settlement.

ARTICLE XV
GRIEVANCE & ARBITRATION PROCEDURE

Section 1. In the event a dispute occurs due to a
misunderstanding, misinterpretation  andjor
violation of this Agreement or any section thereof
(excluding Article VII, Section 8, regarding
delinquency), an earnest effort will be made to
settle such dispute between the Employer and the
Union. If the dispute cannot be resolved between
the Employer and the Union, then the Labor
Relations Director of the Associated General
Contractors of America, inc., Michigan Chapter,
shall be nofified of such difference of opinion or
dispute. If the dispute cannot be resolved in seven
(7) working days by this method, either party can
then refer the matter fo the Joint Grievance
Committee as outlined hereafter.

Section 2. The Joint Grievance Committee shall
be composed of four (4} members; two (2) from
the AGCARD and two (2) from the Union.
Following appointment said Grievance Committee
shall meet, elect a Chairperson and a Secretary
(one (1) Union and one (1) Management), adopt
rules of procedure which will bind the parties
concerned, and proceed to consider any matters
properly before it. The Joint Grievance Committee
shall have the powers only to adjust disputes that
may arise due to a misunderstanding,
misinterpretation and/or violation of the Agreement
or any section thereof. No Committee Member
shall be directly invoived in the disputie to be
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resolved by said Committee.

Section 3, All  complaints based on a
misunderstanding, misinterpretation  and/or
violation of this Agreement or any section thereof
shall be referred to the Joint Grievance Committee
in writing, and said Committee shall meet within
five (5) working days of receipt of said complaint to
consider the same. If the Committee, within five
(5) working days after such meeting, is unable to
decide the matter befare it, the Members of the
Committee shall choose a fifth (5" member.
Should the Committee be unable to agree on the
fifth (5") member within two (2) days, the Director
of the Federal Mediation and Conciliation Service
shall be requested to supply a list of five (5) local
arbitrators  from which the Union and the
Association shall alternately strike two (2) each
with the remaining one (1) to become the fifth (5")
member. The decision of said Committee shall be
determined by a majority of its members and shali
be rendered within five (5) days after such a
submission.  Said decision shall be final and
binding upon the parties. Any expense involved in
the operation of the Committee shall be borne
equally by the parties involved in the dispute.

Section 4. No proceedings hereunder based on
any dispute, complaint or grievance herein
provided for shall be recognized, unless called io
the attention of the Employer and the Union in
writing within tweive (12) calendar days after
alleged violation was committed,

Section 5. Pending final decision on any matter

by the Joint Grievance Committee, no action will

be taken by either party that will halt or interrupt
42

the orderly conduct of the Employer's business.

Section 6. It is mutually agreed tha} the
provisions of this Article shall not apply if the
dispute arises over failure or refusal of the
Employer to pay the wage rates, overtime, Heaith
Care, Pension, Industry Advance_;ment Fund,
Laborers’ Training & Apprenticeship Funq. and
Vacation, provided, however, that any dispute
involving a particular Employee_'s proper wage
classification or eligibility to receive overtime pay
shall be subject to the provisions of this Article.

Section 7. The time frame previously referenced
may be waived in each instance by mutual consent
of the parties. Disputes resolved at any step of the
Grievance Procedure is final and binding upon all
parties.

ARTICLE XVI
INVALIDITY

in the event that any portion of this Agreement is
declared or becomes inoperative under State or
Federal Laws, it shall be deleted and the balances
of the Agreement shall remain in full force and
effect.
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SUPPLEMENTAL RESIDENTIAL
AGREEMENT
between
MICHIGAN CHAPTER ASSOCIATED
GENERAL CONTRACTORS OF AMERICA,
INC. LABOR RELATIONS DIVISION and
CONSTRUCTION & GENERAL LABORERS’
UNION LOCAL #1329, AFL-CIO

This Agreement covers residential construction,
one million dollar volume and over, which is herein
defined as all work in connection with construction,
alteration, or repair of all residential units such as
single dwellings, duplexes, row houses,
townhouses and walk-up apartments and related
buildings. This Agreement does not cover those
housing units constructed of reinforced concrete
and/or steel framed units normally referred to as

"high-rise" and are normally in excess of four (4)
stories in height,

Further, the Employer recognizes the traditionat
trade jurisdiction in the field of housing of the
Laborers and agrees to assign such work only to
members of the unit as set forth in this Agreement.

HOURS

Regular Day - Regular Week - Forty (40) hours,
consisting of five (5) days of eight (8) hours each,

Monday through Friday, shall constitute a regular
work week.

Overtime and Holidays - All work performed in
excess of eight (8) hours per day. Monday through
Friday, and all work performed on Saturdays, shalf
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i -half (1 ¥2) work
id at the rate of time and one-ha | ’
gzr?c?;%Zd on Sundays and the following holidays
shall be paid at double time (2).

ar’'s Da Labor Dgy.
I\N/leevrvnzgal Day g Thanksgiving Day
Fourth of July Christmas Day

to work on Labor
employee shail be allowed

r1\3121y exe:egt to save life or property. Hours maytgz
charlwged by mutual agreement bgtween
Employer and the Union Representatives.

ing ti f inclement
mployee losing time because ©
ngit?\erpmgy, if requested by tr;e Etrn;?gl;?:ﬁ:n ;vc;:)l:
i loyee desires) Saturday for straignh ,
Swf: gluprpc);se of getting forty (40) straight time hours

i eek.
new RESIDENTIAL WAGES

i Residential Wage

he following are agregd to '

;ates for the Construction & ngeral Laborers
Union Local 1329, AFL-CIO Ares:

Effective the first full pay period on or after May 1,
2005:

*Base Rate $13.82
*Vacation {1 .003
Health Care 3.35
Training .12
UPCC .17
LECET A7
Gross Rate $19.(1)?

I1AP A1
'?C‘)ATAL $19.17

*Taxable Income subject to Federal Withhelding & FICA.
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IN WITNESS WHEREOQF, the parties hereto have
executed this Agreement on the day and year

above written.

Effective the first full pay period on or after May 1,
2008, there will be a total package increase of
$1.00 per hour—breakdown to be determined by
the Union; the CIAP contribution rate will increase
to $.12/hour.

MICHIGAN CHAPTER
ASSOCIATED GENERAL CONTRACTORS

Effective the first full pay period on or after May 1,
2007, there will be a total package increase of
$1.00 per hour—breakdown to be determined by
the Union; the CIAP contribution rate will increase
to $.13/hour.

Don Bovre Date
P.O. Box 27005

Lansing, Ml 48909

Phone: 517/371-1550

Fax: 517/371-1131

Effective the first full pay period on or after May 1,
2008, there will be a total package increase of
$1.05 per hour—breakdown to be determined by
the Union.

L UNION #1329
AE LABORERS' INTERNATIONAL

————

Effective the first full pay period on or after May 1, (
2009, there will be a total package increase of
$1.05 per hour—breakdown 1o be determined by

the Union. . 5, .
Gene Alessandrini Date
ARTICLE XVHi Business Managgr
TERMINATION 1600 North US Highway 2

It is hereby agreed that Local #1329 will cover
work granted by the Laborers' International Union
of North America, which is herein listed and will
become part of this Agreement. This Agreement
shall become effective on the day and year first
above written and shall continue in full force until
April 30, 2010 and thereafter from year 1o year,
uniess superseded or terminated at the end of
April 30, 2010, upon not less than sixty (60) days'
notice.
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iron Mountain, Ml 49801
Phone: ©06/774-6070
Fax: 906/774-1199

C\HIGA&\BBORERS' DISTRICT COUNCIL
N%\ e

C LY ganr——i A I‘G/S
Gary Jorynsen {}T Date
Business’Manage
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Chris Chwalek Date
Secretary-Treasurer

302 8. Waverly Rd., #8

Lansing, Ml 48917-3631

Phone: 517/321-2349

Fax: 517/321-3266

ARTICLE XViIl
DAVIS-BACON SURVEY

It is understood and agreed by the Employer and
the Union that whenever the U.S. Department of
Labor mandates that a Federal Davis-Bacon
Wage Survey be taken for the State of Michigan,
whether it be for the entire State or county by
county, the Employer and the Union by this
language must participate in the Survey. All
requests to fully cooperate in the Survey shall be
honored by both the Employer and the Union. If
the Employer is asked by the Union to fill out a
survey form for any or all of their jobs, the
Employer must comply within two (2) weeks of
their request. The Union agreed to help the
Employer to any extent it can help.
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ADDENDUM

if is agreed by said parties that the Wi_sconsin
wage rates negotiated between the 55gnatory
Employers for the Fox River Valley, s!gnatory
Employers of the Sheboygan area; signatory
Employers of the Wisconsin River Valiey a_nd
Wisconsin Laborers' District Council representing
Laborers Local No. 330, Menasha, Wisconsin, will
be used for all work within the city of Marinette,
Wisconsin and all fringe benefits shall be paid, and
terms and conditions met, in accordance with the
agreement negotiated between the Construction
and General Laborers Union, Local #132¢ and the
Michigan Chapter Associated General Contractors
of America, Inc.

For wages and fringe benefits, please contact
' 0/722-2104.

Gene Alessandrini Date
Business Manager,
Laborers’ Local #1329
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2005-2010 CONTRACT TO BE EXECUTED
BETWEEN AN EMPLOYER WHO IS NOT A
MEMBER OF THE SiGNATORY GROUPS
COVERED BY THIS AGREEMENT

The undersigned, hereby agrees to be bound by all
the terms and conditions set forth in the foregoing
Agreement and to become a party thereto. I is
further agreed by the undersigned Employer that
any notice given by the Union to the Association
pursuant to Article XVl of the Agreement shall be
notice to the Employer and shall have the same
legal force and effect as though it were served
upon the Employer personally. Finally, the
Employer agrees that, unless he notified the Union
to the contrary by registered mail at least sixty (60)
days prior to the termination date of this
Agreement or any subsequent Agreement, the
Employer will be bound by and adopt any
Agreement reached by the Union and the
Association during negotiations following the
notice by the Union referred to in the preceding
sentence,

The Employer acknowledges and agrees that a
majority of its employees have authorized the
Union to represent them in collective bargaining.

The Employer also agrees to recognize and does
hereby recognize the Union, its agents,
fepresentatives or successors as the exclusive
collective bargaining agent for all employees within
the unit covered by this Agreement.
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FUTURE RECOGNITION CLAUSE

It is hereby agreed that the Employer shall
voluntarily recognize the Union as the exclusive
collective bargaining representative, within the
meaning of Section 9(a) of the NLRA, of ali
employees in the unil defined in this collective
bargaining agreement, whenever the Union
presents evidence of its designation by a majority
of the workforce then employed in such unit (in the
form of authorization cards or forms, union
membership applications, or any combination
thereof). '

...............................................................

MOC\,@%ASW\T; ............. LAY 0
City State Zip

Phone@oiﬁBéLO'b"Q&LOS .................

p(Employer is sole proprietorship. Correct name of
owner is:

I S A o OV

Owner (Please Print)

i3 Employer is a partnership. Correct name of pariners
are:

.....................................................................................

.....................................................................................

Partner (Please Print)



i1 Employer is a corporation. Correct names of officers -NOTES-

are.

Secretary (Please Print)

Michigan Corporation & Security Commission

Registration NO. ......ccomiiiececeecvereerssessessessssesson,
Reasuaton e IABASTRGLTY foency (MESH
Employer's Federal Tax ID NOCRC'U&’“/'IQD?Q .....
Workers' Compensation N075’58’qr77'7
Expiration......}. (3 '[(}(G ............................................
Insurance Firm.... 1. hllMCLA‘EllpPW1U-C
Laborers’ Insurance Fund of Qutstate

MIChIaN NO. ........covrviriiniie s ees s




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRTIETH REGION

UNITED KISER SERVICES, LLC

and

CONSTRUCTION & GENERAL LABORERS' UNION, Case Nos. 30-CA-18129
LOCAL 1329 30-CB-5352
and

NORTHERN WISCONSIN REGIONAL COUNCIL OF
CARPENTERS

DECLARATION OF MICHAEL J. MANOWSKI

|, Michael J. Manowski, do hereby declare under penalty of perjury, that the following is

true and correct:

1. | have been employed since January 1, 2006 as a Millwright for United Kiser
Services, LLC.
2. Prior to January 1, 2006, | was employed as a Millwright for United Construction,

Inc. for about a year and prior to that | was employed as a Millwright for Kiser-Johnson for a
number of years.

3. For all three companies, | worked on hydroelectric equipment, either in the Shop
located in Norway, Michigan in Dickinson County or out on job sites in the field. | worked in the

Shop most of the time and now spend almost all of my time in the Shop.

4, My Shop work involves certified welding. | need special certifications for my work
as a Miliwright.
5. I am a member in good standing of the Millwright Union and have been a

member in good standing of this Union throughout the time | worked for Kiser-Johnson, United

Construction, and United Kiser Services.



6. Several years ago | was appointed Steward for the Shop. No one sent me any
letter or ever told me | was not the Steward. | am the Shop Steward today.

7. When | worked for Kiser-Johnson, the Millwright Union Business Representative
kept in touch with me on a fairly regular basis. However, in the last three or four years, this
contact declined. From January 1, 2006, when | went on United Kiser's payroll, | did not have
any contact from a Business Representative of the Millwright Union until last summer (2008)
when Greg Dhein started to contact me again. Since last summer, | have heard from Greg
Dhein more often.

8. As long as | can remember, Laborers have worked with Millwrights. Laborers
often are members of the field crew and also work in the Shop. To the best of my knowledge,
the Laborers were always members of the Laborers Union.

9. For the last couple of years, we have had a lot more Laborers in the Shop. This
is because of the Marinette Marine work which we never had before Joe Spinnato came to work
for United Kiser.

10. While the Laborers work in a different area of the Shop than the Millwrights, we
see them every day and know each other on a first name basis. To the best of my knowledge,
the Laborers are covered by a different union contract than mine.

11. | am aware there is a legal dispute between the Millwright Union and United
Kiser. By giving this Declaration, | am not taking United Kiser's side of the case. | am simply
telling the truth as | know it.

Dated this g day of February, 2009.

Michael J. Manowski

Witness:

/40/)7 (1) Lo




UNITES STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRTIETH REGION

UNITED KISER SERVICES, LLC

and

NORTHERN WISCONSIN REGIONAL COUNCIL Case No. 30-CA-18129
OF CARPENTERS Case No. 30-CB-5352
and

CONSTRUCTION AND GENERAL LABORERS UNION,
LOCAL 1329

CERTIFICATE OF SERVICE

I, Deborah A. Moser, a Legal Assistant with the law firm of Michael Best & Friedrich LLP,
hereby certify that | arranged for the filing of United Kiser Services, LLC's (1) Notice of Motion
and Motion for Partial Summary Judgment, (2) Respondent's Proposed Findings of Fact, (3)
Brief in Support of Respondent's Motion for Partial Summary Judgment, (4) Declaration of
Jeff W. Kiser, (4) Declaration of Joseph A. Spinnato, Jr., and (5) Declaration of Michael J.
Manowski, on the 10th day of February, 2009, by service on the following:

Mr. Lester A. Heltzer (Via E-Filing and Federal Express)
Executive Secretary

National Labor Relations Board

1099 14th Street, N.W.

Washington, D.C. 20570-0001

Mr. Ronald Meisburg (Via Federal Express)
General Counsel

National Labor Relations Board

1099 14th Street, N.W.

Washington, D.C. 20570-0001

Mr. Irving E. Gottschalk (via Federal Express)
Regional Director

National Labor Relations Board

Region 30

310 West Wisconsin Avenue, Suite 700
Milwaukee, WI 53203



Matthew R. Robbins, Esq. (via Federal Express)
Previant, Goldberg, Uelmen, Gratz,

Miller & Brueggeman, S.C.

P. O. Box 12993

1555 North RiverCenter Drive

Milwaukee, W1 53212

Scott Graham, Esq. (via Federal Express)
Scott Graham PLLC

1911 West Centre Avenue, Suite C
Portage, Ml 49024

Mr. Greg Dhein (via Regular Mail)
North Central States Regional
Council of Carpenters

N2216 Bodde Road

Kaukauna, Wl 54130-9704

Mr. Joseph Gallino (via Regular Mail)
Secretary-Treasurer

Construction & General Laborers Union
North U.S. 2

P. O. Box 863

Iron Mountain, Ml 49801

oboads G- ]

Deborah A. Moser



