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INTRODUCTION

Now is the time for the Regional Directors’ incongruous house of cards to fall and for the
Board to uphold FedEx Home Delivery’s independent contractor model. A defining
characteristic of a house of cards is that the larger the structure, the more likely it is to fall, The
Regional Director’s decision here is founded on numerous inconsistencies and erroneous
conclusions and, therefore, the decision should fall.

In first finding that contractors are “employees,” the Newark Region found no evidence
of “significant outside business." This finding was in stark contrast to the Baltimore Region’s
earlier conclusion that contractors have “myriad” “entrepreneurial possibilities.” The Newark
Region, however, excluded from “employee” status those contractors who hired others to
perform deliveries because they have "entrepreneurial opportunities™ and operate "with
independent judgment and discretion.” The Philadelphia Region thereafter found contractors
who operate multiple routes to be excluded as joint employers and supervisors. The Boston
Region followed by concluding that multiple route contractors and contractors who hire drivers
are supervisors, unless the hiring is sporadic, and that the drivers they hire and supervise could
vote subject to challenge because it was unclear whether they shared a community of interest
with contractors. The Union in the Hartford Region matter here excluded from its petition
contractors who decided to hire others and operate multiple routes, and the Hartford Region
followed suit. See Decision and Direction of Election, attached at Tab A.

The undisputed record evidence and controlling law compel the conclusion that
contractors who deliver packages for FedEx Home are anything but “employees.” The right to
control the means and the manner of “the work™ is an important factor that permeates the

“employee” status analysis. The “work” here is picking up packages at one point and delivering



them to other points. The principal means and manner are vehicles, drivers, and routes. The
record evidence is such that the Regional Director expressly acknowledged that contractors
themselves, and not FedEx Home, control the means and the manner of the work.

Another principal factor is entrepreneurial opportunity. Through their own ingenuity and
entrepreneurial skills, contractors here control their time, costs, revenues, and, therefore, their
profit. All contractors, single-route and multi-route alike, have the real opportunities to buy and
sell routes and delivery vehicles on terms that they determine, and they have a proprietary
interest in routes they acquire. Contractors decide when to deliver packages, the number of
routes to serve, the number and type of delivery vehicles to use, and what driving routes to take
in delivering packages. Contractors determine whether, and on what terms, to hire others to
perform delivery work for a day, a week, a month, or for the term of the contracts.

All of theses decisions affect how much money contractors make. Whether or not
contractors decide to contract for multiple routes, employ others, or sell their routes, each has a
real opportunity to do so. “Employees™ do not do any of these things - they cannot hire others to
do their work, tell their bosses that they will set their own work priorities, invoke contractual
rights to refuse direction, leave work in the middle of the day and go to their kids’ soccer game,
have a friend finish their work, or sell their jobs to another. Contractors have the opportunity
and contractual right to make, or not make, all of these decisions each day.

The Regional Director’s Decision is factually and legally deficient foremost because it
inexplicably subordinates these and other key undisputed material facts to immaterial or
peripheral factors like what contractors agree to wear and to display on their vehicles. Fatally

disregarding the adage against judging a book by its cover, the Regional Director’s decision



gives improper weight to branding techniques on the crucial status issue. In sum, the Regional
Director’s decision ignores critical facts — such as the fact that FedEx Home does not control the
manner and means of contractors’ delivery work, the fact that contractors have significant
entrepreneurial opportunities, and the fact that contractors can transfer their work to others.
Consequently, this house of cards must fall, the Board should find that the contractors are not
“employees,” and the petition should be dismissed.

PROCEDURAL HISTORY

The Teamsters Union Local 671 (“Union™) filed a representation petition seeking to
represent independent contractors' who lease their driving services to FedEx Home at its
terminal in Windsor, Connecticut (the “Hartford Terminal™). Since 2004, the Teamsters have
filed five other petitions seeking to represent FedEx Home contractors. The records from four of
those cases are incorporated into the record in this case:

(1) 22-RC-12508 involving the Company’s Fairfield, New Jersey terminal (Decision and
Direction of Election issued on November 2, 2004),

(2) 4-RC-20974 involving the Company’s Barrington, New Jersey terminal (Decision and
Direction of Election issued on June 1, 2005),

(3) 1-RC-21966 mvolving the Company’s Worcester, Massachusetts terminal (Decision and
Direction of Election issued on January 24, 2006), and

(4) 1-RC-22034 and 22035 involving the Company’s Wilmington, Massachusetts terminals
(Decision and Direction of Election issued on September 20, 2006).

The Union filed this petition at the Company’s Hartford terminal, and a representation

hearing was held before Hearing Officer Patrick Daly. In addition to the records created at the

"' The Union excluded from its petition temporary drivers, supplemental drivers, multiple route
contractors and the drivers they hired. (Un. Br. p. 1-2, fn. 1).
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four previous hearings identified above, the parties introduced evidence concerning the particular
circumstances at the Hartford Terminal.

STATEMENT OF MATERIAL FACTS?

I FEDEX HOME CONTRACTS WITH INDEPENDENT CONTRACTORS TO
DELIVER PACKAGES FROM ITS HARTFORD TERMINAL.

FedEx Ground Package System, Inc. has two separate operating divisions: FedEx Ground
Delivery and FedEx Home Delivery. FedEx Home Delivery primarily services residential
customers, while FedEx Ground primarily services business customers. (H. DDE p. 4).
Independent contractors pickup and deliver packages for both divisions. (H. DDE p. 4).

Since March 2000, FedEx Home Delivery has operated independent contractor routes out
of a terminal in Windsor, Connecticut, (H. DDE p. 4). Approximately 21 contractors deliver
packages over 26 primary service areas — several contractors operate multiple routes. (H. DDE
p- 4).

IL FEDEX HOME AND CONTRACTORS ESTABLISH AND MAINTAIN AN
INDEPENDENT CONTRACTOR RELATIONSHIP.

A. The Independent Contractor Model Is Fundamental To FedEx Home’s
Business, And It Is The Mutually Agreed Upon Relationship Between The
Company And Contractors.

As a fundamental aspect of its business, FedEx Home contracts with independent

contractors to perform package delivery services. (H. DDE p. 4). FedEx Home is clear with

? References to the Hartford Region’s Decision and Direction of Election in Case No. 34-RC-
2205 will be 1dentified as (H. DDE p. ). References to the Boston Region’s Decision and
Direction of Election in Case Nos. 1-RC-22034 and 1-RC-22035 will be identified as (B. DDE p.
). References to the Hartford hearing transcript will be identified as (H. Tr. ). References to
the Boston hearing transcript will be identified as (B. Tr. _ ). References to Hartford exhibits
will be identified as (H. Co. Ex. _ ). References to the Boston exhibits will be identified as (B.
Co. Ex. ). References to the Union’s Post-Hearing Brief will be identified as (U, Br. p. ).
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contractors from the outset, and they understand and agree, that it intends to create and maintain
an independent contractor relationship, not an employment relationship. (H. Tr. 857-858; B.
DDE p. 8).

B. Regulatory Mandates Dictate And Control Certain Aspects Of The Parties’
Relationships.

A condition precedent to contracting as a delivery vehicle owner operator with FedEx
Home is compliance with U.S. Department of Transportation (“DOT”) regulations for Federal
Motor Carriers. (H. DDE p. 5; B. DDE p. 8-9). Pursuant to those regulations, contractors who
drive and/or the drivers they hire must meet physical examination and drug screen test
requirements and demonstrate safe vehicle operation qualifications. (H. DDE p. 5;: B. DDE p.8-
9, 17, 19-20). Prospective contractors who have not previously operated a vehicle that requires a
DOT-certification — for example, those who have not obtained a Commercial Drivers License —
can seek to obtain that certification on their own time and expense through a qualification course.
(H. DDE p. 5). Some individuals complete a qualification course available through FedEx Home
while in the employ of Kelly Temporary Services (before ever contracting with FedEx Home),
(H. Tr. 282, 333-336). This qualification course is called Quality Pickup Delivery Learning
(“QPDL"™). (H. Tr. 919). Individuals who choose to avail themselves of QPDL cannot contract

with FedEx Home for at least twelve months after completion during which time they cannot

3 FedEx Home sometimes utilizes temporary drivers to service open routes; however, all
temporary drivers are employed by Kelly Temporary Services, not FedEx Home. Contrary to the
Regional Director’s unsupported finding, the undisputed record evidence establishes that FedEx
Home does not require contractors to serve as temporary drivers prior to contracting with FedEx
Home. (H. Tr. 282-284). Further, Kelly Temporary Services temporary drivers must wait
twelve (12) months after their last day of service as a Kelly Temporary Services temporary
driver to contract with FedEx. (H. Tr. 919).



work as a temporary driver, whereas those who obtain qualification through other sources can
contract immediately. (H. Tr. 919).
C. Operating Agreements Memorialize The Parties’ Intentions And Mutual

Agreement To Form And Maintain An Independent Contractor Relationship
And Contractors Determine The Size And Form Of Their Businesses.

Qualified contractors who meet regulatory requirements can accept an offer of an
Operating Agreement by FedEx Home. (H. DDE p. 6; B. DDE p. 11; B. Co. Ex. 4). The
Operating Agreement memorializes the parties’ intentions as follows: (1) the contractor provides
services “strictly as an independent contractor, and not as an employee™ and (2) the contractor
solely controls the manner and means of the contractor’s work (7.e., the pick up and delivery of
packages). (H. DDE p. 7; B. DDE p. 6, 11, B. Co. Ex. 4). Contractors have the opportunity to
confer with legal counsel, financial advisors, or others before they execute an Operating
Agreement. (H. Tr.331, 1022, 1129-30).

Contractors decided whether or not to contract for one route or for multiple routes and
also, for example, whether or not to incorporate their businesses. (H. DDE pp. 8, 20; B. Co. Ex.
4). If a contractor decides to contract for multiple routes, the parties execute an addendum to the
Operating Agreement for each route. (H. DDE p. 20).

D. Centractors Generate Revenue Based Upon Deliveries, Distance, And Service
Availability — Not Upon Time Increments.

Under the Operating Agreement, contractors generate revenue based on the number of
packages delivered, the number of stops made, the density of the areas served, the distances
traveled, and the number of days in delivery service. (B. Co. Ex. 4; H. DDE p. 16). Contractors
also can generate additional revenue by operating multiple routes, for deliveries during peak

periods, and for achieving customer service results. (H. DDE p. 16). Accordingly, the terms of
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the parties’ contracts offer significant opportunities to contractors who exercise their independent
business judgment to, for example, negotiate with Fedix Home to expand their routes. (B. Co.
Ex. 4; H. DDE pp. 20-21). FedEx Home issues contractors IRS forms 1099 for income
generated under the Operating Agreement. (H. DDE p. 18).

The parties do not contract for benefits like paid time off — contractors have the right to
hire others to work on their behalf or in their stead; so, they can perform services when they
want, if at all, and can take time off when they decide to. (H. DDE p. 12, 18; B. Co. Ex. 4). The
parties to the Operating Agreements can terminate the agreement with 30-days notice, (H. DDE
p. 7). FedEx Home can terminate the contract, including for material breach. (Id.). Contractors
who elect to terminate can sell or convey their routes and/or delivery vehicles, for example, to
another contractor. (H. DDE p. 9). Many contractors purchase or otherwise transact for routes
and delivery vehicles from other contractors. (H. DDE p. 4; B. DDE p. 32-34). FedbEx Home
does not approve these transactions — it ensures only that new contractor comply with DOT
regulations. (H. DDE p. 9).

E. Contractors Control And Exercise Their Independent Business Judgment To

Determine The Manner And Means For Performing Their Contractual
Obligations To Deliver Packages.

I. Contractors Own Or Lease Delivery Vehicles — A Primary Means Of
Performing Delivery Services.

To ensure that they can meet their contractual obligations, contractors make a substantial
investment by either purchasing or leasing delivery vehicles ~ they do not purchase or lease their
vehicles from FedEx Home. (H. DDE pp. 12, 14). While delivery vehicles must comply with
DOT regulations, contractors decide to purchase or lease the type of vehicle that best suits their

needs and to transact with whomever and at whatever price they choose. (H. DDE pp. 14-15).
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FedEx Home does not provide financing, guarantees or make other loans for contractors’
vehicles. (Id.) As owners of the vehicles who can use them for multiple purposes, personal or
business, contractors assume responsibility for costs associated with their vehicles, including
maintenance and fuel. (Id)

2. Contractors Exercise Independent Business Judgment To Determine

Staffing For Delivery Services, For Example, Hiring Their Own
Helpers — The Means For Performing Delivery Services.

Contractors decide who performs the delivery work. (H. DDE p. 12). They also may
hire others to perform the work exclusively or to assist them when they determine they need
additional staffing, or when they either cannot or do not want to perform the work, e.g., to take
time off. (H. DDE p.12, 18). FedEx Home is not involved in these decisions - its only role is to
insure compliance with DOT regulations. (H. DDE p. 12). Contractors exercise independent
business judgment in their own interests to hire, terminate, supervise, direct, evaluate, and
determine pay, hours, and other terms for drivers, helpers, and others whom they engage to
perform services for them. (B. Co. Ex. 4; B. DDE p. 30). Contractors manage every aspect of
their workers’ performance and are responsible for their drivers’ training, physicals, and
insurance. (B. Co. Ex. 4; B. DDE p. 30). FedEx Home deals directly with contractors and not
their workers in handling, for example, customer complaints. (B. Co. Ex. 4; B. DDE p. 30; H.
Tr. 203-213; 474). FedEx Home does not discipline contractors or the workers they engage, and
the Operating Agreement does not provide for any such action. (B. Co. Ex. 4).

3. Contractors Determine How To Operate Their Routes.

Contractors exercise independent business judgment about how they want to operate their

routes. (H. DDE p. 12). As the Regional Director acknowledged, contractors and/or their



workers “generally have the discretion to operate their routes and perform deliveries in the
sequence and manner they see fit.” (H. DDE p. 12). Contractors decide when to pickup
packages, when and how to deliver them, and the particular order of delivery based upon, among
other things, their personal, social, business, and/or family schedules. (H. DDE p. 12).
Contractors routinely seek to generate new customers, such as Paul Tremblay who handed out
L.L. Bean catalogs to customers to increase deliveries from that supplier. (B. Tr. 908-910).
Contractors also routinely deal/negotiate directly with customers in arranging the time, place,
and date of deliveries. (B. Tr. 908-909, 950-951).

Pursuant to their contracts with FedEx Home, contractors are responsible for packages
for a particular service area, which they “own,” but contractors are free to exchange, or “flex,”
packages with other contractors for convenience, efficiency, or any other reason. (H. Tr. 563-
564, 602).4 Contractors decide whether to leave a package at a residence when a recipient is not
home. (H. DDE p. 11). The Operating Agreements memorialize the parties” agreements that
contractors are liable for package damage or loss. (H. DDE p. 11). Contractors use scanners that
they may lease as part of the FedEx Home Business Support Package or purchase or lease from
another source. (H. Tr. 602; H. DDE pp. 10-11). Scanners allow customers, contractors, and
FedEx Home to track packages. (H. Tr. 602; H. DDE pp. 10-11). They also allow FedEx Home

to comply with DOT driving time reporting obligations. (H. Tr. 602; H. DDE pp. 10-11).

Contractors decide whether to pay FedEx Home for the cost of DOT required insurance and drug

4 Contractors decide whether or not to use route manifests and driving directions generated by
FedEx Home. They are not required to use them. (H. DDE p. 10-11).
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tests, business attire, vehicle decals, qualification, or to obtain these from other sources. (H. Tr.
602; H. DDE pp. 10-11).

For marketing, customer goodwill, and branding purposes, contractors agree in their
operating agreements to wear business attire bearing FedEx Home marks. (H. DDE p. 10; B. Tr.
689). To comply with DOT regulations, contractors display the FedEx Home name on their
vehicles. (H. DDE p. 15). Contractors decide whether or not to display also their own names,
corporate identities, or marks on their vehicles and/or business attire. (H. Tr. 271; B. Tr. 124,
426). Contractors agree in their operating agreement to cover or remove FedEx Home marks
when they use their vehicles for purposes other than delivering packages under their FedEx
Home contracts — for example, when performing work for another entity or moving things in
their vehicle for their families or friends. (B. Tr. 126-128; B. Co. Ex. 4).

Contractors agree in their Operating Agreements to limited “driver release audits,” which
contrary to the Regional Director’s finding, involve reviews of electronic data that occur outside
of the presence of contractors. (B. Co. Ex. 4). Contractors also agree to customer service rides
at times convenient to them. (B. Co. Ex. 4). FedEx Home’s purpose of these activities is to
ensure that it 1s getting the benefit of its contracts with contractors. (H. Tr. 203-213; B. Tr. 31).
Contractors often take the opportunity of these periodic ride alongs to have business discussions
with FedEx Home and to negotiate for additional changes to their Operating Agreement based on
their routes and the number of packages they deliver. (H. Tr. 501-502; B. DDE p. 15)

F. Contractors Engage In Entrepreneurial Activities, By, Among Other Things,
Contracting For Multiple Routes And By Buying/Selling Routes.

At Hartford, at least five contractors have contracted for multiple routes: Roger Jones

operates four routes and is incorporated (H. Tr. 55-56, 99, 110-111), Pete Schilling started with
10



one route and grew his business to three adjacent routes and is incorporated (H. Tr. 465, 471-
473), Garrett Anderson operated two routes and is incorporated (H. Tr. 864, 878), Paul Chiappa
operates two routes and is incorporated (H. Tr. 714, 808), and Keith Ignasiak operates two routes
(H. DDE p. 2). Other Hartford contractors have bought and sold their routes — Hartford contractor
Ilia Dishnica purchased his Weathersfield-Rocky Hill route from former contractor Yacheck
Chafar for $6,000, and that price did not include a vehicle. (H. Tr. 999-1004). In September 2006,
contractor David Trojanowski decided to relocate from New York to Hartford, and he sold his
route (not including a vehicle) to another contractor for $42,000. (H. Tr. 1114, 1120-1121).
Contractors outside of Hartford also engage in similar entrepreneurial activities. (H. Co.
Ex. 33; B. Co. Ex. 7, “Evidence Proffer”).5 For example, contractor Jamie Steward owns and
operates four routes out of the Barrington, NJ terminal, while pursuing a professional baseball
career. (B. Tr. 796-19). Steward hired four drivers to service his routes and has provided each
with a vehicle. Similarly, Barrington, NJ, contractor William Vazquez has contracted for three
service areas and hired drivers to service each of these routes in his vehicles. (H. Tr. 962-963,
970). At the Wilmington, MA terminal, contractor Ricardo Gely has two routes, two vehicles,
and a full-time driver. (B. Tr. 865-869). Contractor Cecil Hyre has three routes and a part-time
swing contract, owns or leases multiple vehicles, and employs four drivers either full- or part-
time, in addition to engaging supplemental drivers on occasion. (B. Tr. 179-184, 50-56, 44-46).

Additionally, Wilmington contractor Wayne Curran has two routes (he previously had three),

3 As discussed in further detail in the Argument, Section II, infra, the Hearing Officer, upheld by
the Regional Director, precluded FedEx Home from introducing proffered evidence of system
wide multi-route contractors, route sales, and other entrepreneurial activities.
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owns or leases three vehicles, has engaged supplemental drivers, including his wife, and has
incorporated his business. (B. Tr. 32-335, 40, 44-46, 48-50, 102-03).

As the Company's written offer of proof demonstrates, contractors throughout the FedEx
Home system buy and sell their routes for substantial sums. (H. Co. Ex. 33). At other terminals,
for example, Tony Simoes became a contractor at the Barrington, NJ Home Delivery terminal
and purchased two additional routes from contractor Chuck Harmon for $45,000. (B. Tr. 671-
73). In August 2006, Simoes purchased a third route from another Barrington contractor for
$19,000. (B. Tr. 678). These are but a few examples of contractors buying and selling routes as
part of their business models, (H. Co. Ex. 33; B. Co. Ex. 6, “Proffer of Evidence™; H. Tr. 1125-
1145; B. Tr. 397-400, 534-541, 589-598, 712-731).

ARGUMENT

L CONTRACTORS ARE NOT “EMPLOYEES.”

The Regional Director’s decision that contractors are employees is based on both
erroneous fact determinations and a departure from Board precedent. 29 U.S.C.
§102.67(c) D(i)-(2). In 1947, Congress responded to an overly expansive application of the Act
by amending it to limit coverage by excluding “any individual . . . having the status of an
independent contractor. . ..” 29 U.S.C. § 152(3). 93 Cong. Rec. 6436, 6442 (1947). See H.R.

Rep. No. 80-245, at 18 (1947), reprinted in 1 N.L. R.B., Legislative History of the Labor

Management Relations Act, 1947, at 309 (1948) (“*[T]he Board expanded the definition of the

term ‘employee’ beyond anything that it ever had included before. . . To correct what the Board

has done, the bill excludes ‘independent contractors’ from the definition of ‘employee.”).
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In retracting and limiting the Act’s coverage, Congress offered the following distinction
between employees and independent contractors:

“Employees” work for wages or salary under direct supervision. “Independent
contractors’ undertake to do a job for a price, decide how the work will be done,
usually hire others to do the work, and depend for their income not upon wages,
but upon the difference between what they pay for goods, materials, and labor and
what they receive for the end result, that is, upon profits.

H.R. Rep. No. 80-245, at 18 (1947), reprinted in 1 N.L.R.B., Legislative History of the Labor

Management Relations Act, 1947, at 309 (1948). As demonstrated more fully herein, the

Regional Director erred at the threshold by failing to account for, among other things,
Congressional intent and the purposes of the limitation on “employee” status by way of the
independent contractor exclusion in the Act.

In analyzing the distinction between independent contractors and employees, the Board
uses Section 220 of the Restatement (2d) of Agency, which defines a “servant” or employee for

purposes of agency law. Dial-A-Mattress Operating Corp., 326 N.L.R.B. 884, 891 (1998). The

Restatement states that, in contrast to an independent contractor, “[a] servant is a person
employed to perform services in the affairs of another and who with respect to the physical
conduct in the performance of the services is subject to the other’s control or right to control.”
Restatement (2d) of Agency, § 220(1). The Restatement then cites the following ten factors
against which to evaluate whether an individual is an employee or an independent contractor:

(a) The extent of control which, by the agreement, the master may exercise over the
details of the work.

(b) Whether or not the one employed is engaged in a distinct occupation or business.

(¢) The kind of occupation, with reference to whether, in the locality, the work is
usually done under the direction of the employer or by a specialist without
supervision.
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(d) The skill required in the particular occupation.

(e) Whether the employer or the workman supplies the instrumentalities, tools, and
the place of work for the person doing work.

() The length of time for which the person is employed.
() The method of payment, whether by time or by job.

(h) Whether or not the work is part of the regular business of the employer.

(1) Whether or not the parties believe they are creating the relation of master and
servant.
() Whether the principal is or is not in business.

Restatement (2d) of Agency § 220(2). Section 220 describes the “important distinction” between
“service in which the actor's physical activities and his time are surrendered to the control of the
master” and “service under an agreement to accomplish results or to use care and skill in
accomplishing results,” noting that those “rendering service but retaining control over the
manner of doing it are not servants.” Restatement (2d) of Agency § 220(2) (comment (¢)).

The undisputed record evidence, the statute, and applicable legal precedent compel the
conclusion that the contractors are not “employees.”

A. FedEx Home Does Not Exercise “Substantial Control Over” Contractors’
Performance Of Pickup And Delivery Work.

FedEx Home Delivery respectfully submits that the Regional Director erred in
concluding that FedEx Home “exercises substantial control” over contractor performance
foremost owing to a misconstruction of the “work™ at issue. FedEx Home contracts with
contractors to pickup and deliver packages, and contractors indisputably control the material
methods and means of performing this work — namely, delivery vehicles which they own, drivers

who they engage, and routes which they select to take. See, e.g., C.C, Eastern, Inc. v. NLRB, 60
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F.3d 855 (D.C. Cir. 1995) (the drivers at issue were independent contractors, because the
company’s supervision over the means and manner of the drivers’ performance was minimal).
In addition to owning and maintaining delivery vehicles and hiring drivers and other helpers,
contractors decide the order in which to deliver packages, the routes to travel, the number and
types of vehicles to use, the times of delivery, and whether to leave packages or re-deliver them.

Like the independent contractors in Central Transport, contractors have the flexibility to

schedule their work and non-work times and to decide where and when they will eat or run
personal errands, such as taking professional pictures like contractor Tremblay or picking their
children up at school like contractor Downs. (B. Tr. 915-916; 1053-1054). See Central
Transport, 299 N.L.R.B. 5, 13 (1990) (drivers who were independent contractors decided when
to take breaks and when to deliver loads, as long as the contractors met the customers’ needs).
Further, it is undisputed that once contractors make their deliveries for a day, they are not
required to return to the terminal. (H. Tr, 71).

The fact that FedEx Home and contractors agree in their contracts to operate delivery
service, whether themselves or through others, 5 days per week, at any time between 6:00 a.m.
and 8:00 p.m., and scan packages for customer service does not transform contractors into
employees. The Regional Director erred as a matter of fact and law in finding otherwise. See

Central Transport, 299 N.L.R.B. at 13. Like in Central Transport, these minimum contract terms

merely evidence that FedEx Home and the contractors agree to provide service to customers in
the manner customers know and expect. Id. (“Insofar as the Company exercised control over
the working hours of the drivers, that control was addressed to ends to be achieved, i.e., customer

service, rather than the means to achieve that result, i.e., a determination by the Company that
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the drivers be on duty during fixed periods of time, without regard to the need for particular
pickups and deliveries.” )
Similarly, the fact that FedEx Home determines the business flow of packages does not

make the contractors employees. See Aurora Packing Co. v. NLRB, 904 F.2d 73 (D.C. Cir.

1990) (the Board erroneously relied on the fact that the company controlled the flow of business
(cattle) and the time to convert to a non-kosher practice, reasoning that “[a]ny independent

contractor can be similarly disadvantaged”). Like the Kosher butchers in Aurora Packing who

slaughtered particular animals dictated by the slaughterhouse, contractors deliver packages
dictated by FedEx Home, shippers, and recipients.

1. The Regional Director Erred In Considering DOT Regulations As
Evidence That FedEx Home Controls The Contractors’ Work.

The Regional Director inexplicably misconstrued settled law in concluding that FedEx
Home’s compliance with government regulation constitutes control over material means and
methods of package delivery. FedEx Home is required by law to administer drug tests and a
physical, display a FedEx Home logo on motor vehicles, keep records of contractors’ time on the
road, and ensure that specified safety inspections are performed. FedEx Home cannot opt out of
these requirements.

In the first instance, settled Board law 1s clear that this type of compliance with
government regulation does not constitute control by an employer, but control by the governing
body; and in the second instance, drug testing, physical exams, logos, and record keeping
requirements are not material elements of the means and manner of picking up packages from

one point and delivering them to another. See Argix Direct. Inc.. 343 N.L.R.B. 1017, 1020

(2004) (DOT regulations are not evidence of control); Air Transit, Inc., 271 N.LLR.B. 1108, 1110
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(1984) (acknowledging D.C. Circuit’s distinction between an employer’s control and
government regulation); Diamond L Transp., Inc.. 310 N.L.R.B. 630, 631 (1993) (Governmental
regulation is not evidence of “actual control or supervision by a putative employer.”). The D.C.

Circuit Court’s decisions in Local 7777, Democratic Union Organizing Commitiee v. NLRB,
603 F.2d 862 (D.C. Cir. 1979) and Yellow Taxi Co. v. NLRB, 721 F.2d 366 (D.C. Cir. 1983) are

in accord. In both cases, the D.C. Circuit found that taxi drivers, who pickup and deliver people
instead of packages, were independent contractors, not employees. To that end, the Court relied
on a number of factors, including the fact that government regulation controlled numerous
aspects of the drivers’ businesses, not the alleged employer. The Regional Director erred in
finding FedEx Home’s regulatory compliance as determinative evidence of FedEx Home’s
alleged “control.”

2. The Regional Director Erred In Citing The Parties’ Contractual

Terms Regarding Quality Assurance As Evidence Of Control Over
The Contractors’ Work.

The Regional Director similarly erred in misconstruing FedEx Home’s inspection of
contractors” work as control over material means and manner of picking up and delivering
packages. The Board and the Circuit Courts hold that a contracting party may monitor the
quality of the work product of a party with whom it has contracted to provide services without
transforming the relationship into an employer-employee relationship. As explained by the
United States Court of Appeals for the Sixth Circuit:

The mere fact that the employer reserved a right to supervise or inspect the work

during its performance does not make the contractor a mere servant, where the

mode and means of performance are within the control of such contractor. The

right of the employer to go upon the premises and see that the work is being done

according to the specifications of the contract does not affect the relations of the
parties so as to constitute the employee a mere servant.
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Conasauga River Lumber Co. v. Wade, 221 F.2d 312, 315 (6th Cir. 1955), cert. denied, 350 U.S.

949 (1956). The following analogy, set forth in Associated Musicians, Local #16, 206 N.L.R.B.

581 (1973), aff’'d, 512 F¥.2d 991 (D.C. Cir. 1975), further illustrates the Regional Director’s error:
When one engages a contractor to build a house, the contractor does not become
any less independent because the purchaser determines the kind of house, where it

" 18 to be placed, the kind of materials to be used, the times of construction, or even
the times of day when building shall take place . . . .

Id. at 589.

The benefit of FedEx Home’s contracts with contractors is package delivery without
customer complaints. To that end result, contractors agree in their Operating Agreements to
FedEx Home’s customer service guidelines. Under the above-cited precedent, the steps FedEx
Home takes to ensure that contractors deliver on their contractual commitments does not
transform FedEx Home into their employer. For example, contractors’ use of scanners provides
a means for FedEx Home, contractors, and customers alike to monitor the result of package
delivery, in addition to assisting FedEx Home to comply with its DOT reporting requirements on
maximum driving hours. Similarly, FedEx Home contracts for periodic ride alongs and audits to
ensure that contractors and/or their drivers meet contractually established customer service
standards. By finding that these requirements are evidence of an employer-employee
relationship, the Regional Director contravened Board precedent holding that this type of
requirement - which goes directly to the performance of the parties’ contract — is not evidence of

an employer-employee relationship. See Ida Cal Freight Lines, 289 N.LL.R.B. 924, 929 (1988)

(“Ida Cal’s strictness in requiring reliable fulfillment of the truck and driver agreements is no
more than posturing between customer and supplier in a generally arm’s-length business

relationship.”).
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3. The Regional Director’s Acknowledgement That Contractors Control
Their Own Work Conflicts With His Conclusion That FedEx Home
“Exercises Substantial Control Over The Details Of Contract Driver
Performance.”

For all the reasons discussed above, the Regional Director erroneously concluded that
FedEx Home “exercises substantial control over the details of contract driver performance.” (H.
DDE p. 24). This conclusion is at odds with the Regional Director’s finding of material fact:

[Clontract drivers generally have the discretion to operate their routes and

perform deliveries in the sequence and manner they see fit. In this regard, the

Agreement provides that the Employer does not have the authority to direct

contract drivers regarding the manner or means they employ to perform their

delivery duties, their hours of work, whether or when they take breaks, the order
in which they make deliveries, or other details of their performance.

(H. DDE p. 12) (emphasis added). Significantly, moreover, the record evidence is clear and
undisputed that FedEx Home’s and the contractors’ course of dealing corresponds with their
contracts and stated intention of forming and maintaining an independent contractor relationship.
Because FedEx Home does not control the means and manner of the work of picking up and
delivering packages, the contractors are not employees, and the Regional Director erred as a
matter of fact and law in finding otherwise.

B. The Regional Director Erroneously Concluded That Contractors Do Not
Have Myriad Real Opportunities To Control And Influence Their Profits.

Under their contracts with FedEx Home, contractors do not receive compensation based
on the amount of time they spend doing their work. (B. Co. Ex. 4). All contractors have the
opportunity to increase profits, and some purchase or lease additional vehicles and engage
additional employees of their own to increase their numbers of stops and/or packages to be

delivered at any time. Contractors also exercise decide amongst themselves to add packages
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from each other’s routes, or “flex” packages to increase their total number of packages for a
given day, thereby increasing their revenue.

In addition to real opportunities to increase profits through revenue growth, contractors
also can bolster their bottom line through controlling vehicle maintenance costs, by planning
routes to maximize fuel efficiency, and by contracting for routes in close proximity to encourage
efficiency. Contractors, like those at Hartford, can also hire employees to operate their routes for
pay so that they can pursue other income generating opportunities. The fact that contractors
engage and manage others to increase their profits is undeniable proof of entrepreneurial

opportunity to increase revenues. See, e.g., Precision Bulk Transp., 279 N.L.R.B. 437, 438

(1986); Teamsters Local No. 221, 222 N.L.R.B. 423, 425 (1976). Contractors have an infinite

number of ways to increase their profits. The decision to do so, not to mention the manner and
means to do so, 1s within their control. These opportunities materially set contractors apart from
employees.

Contractors also can expand their businesses by contracting for multiple routes. All
contractors who operate at the Hartford terminal, and across the FedEx Home system, have the
opportunity to expand their businesses by adding routes and hiring workers to operate them. The
undisputed record evidence shows multiple contractors at Hartford have pursued these
opportunities, assuming the risks to potentially realize the benefits of having done so. The
Regional Director inexplicably failed to apply settled precedent holding that decisions
contractors make with respect to hiring workers, including the decision to engage additional
workers in the first instance, supports their status as independent contractors. See Dial-A-

Mattress, 326 N.L.R.B. at 892 (citing fact that owner-operators had “complete authority
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regarding the hiring, firing, supervision and payment of their drivers and helpers” as indicative of

independent contractor status); Diamond L. Transp.. Inc., 310 N.L.R.B. 630, 631 (1993) (finding

owner-operators who hired their own drivers to be independent contractors); Central Transport,

299 N.L.R.B. at 13 (same); see also NLRB v. A, Duie Pyle, Inc., 606 F.2d 379 (3d Cir. 1979)

(holding that owner-operators of trucks who hired, fired, disciplined, and compensated their own
non-owner drivers were independent contractors under the NLRA),

Critically, the Regional Director erred in placing material reliance on the findings that
“none of the contract drivers in the petitioned for unit have exercised their option to operate
multiple routes” and that there “is insufficient evidence to establish that this right provides the
contract drivers with any significant entrepreneurial opportunity.” (H. DDE p. 29). These
immaterial and/or unsupported findings ignore the undisputed record evidence that contractors at
Hartford have contracted for multiple routes and sold their routes.® The fact that the Union did
not petition for multiple work area contractors does not render this material evidence non-
existent, particularly considering that each contractor sought to be included in the petitioned for
unit indisputably has the real opportunity to contract for multiple routes. As for route sales, there
is record evidence of Hartford contractors who sold their routes as well as evidence from other
locations of the same activity. The Board has previously found such evidence sufficient to

demonstrate entrepreneurial opportunity. See Dial-A-Mattress, 326 N.L.R.B. at 893

(“[slignificantly, several owner-operators used more than one delivery vehicle and employ at

least one driver as well as helpers and at least three owner-operators do not drive at all but

§ Importantly, there are various other ways to increase revenue too, such as increasing the
number of packages available for delivery on a route — an activity in which contractors
indisputably engage for their own benefit by developing and expanding customer relationships.
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operate solely as entrepreneurs”). The Regional Director erred in failing to apply Board
precedent and conclude that this opportunity exists for all contractors and has been exercised by
several Hartford contractors. The Regional Director compounded this error by precluding FedEx
Home from introducing additional evidence on this point. See Argument, Section 11, infra. Itis
undisputed that EVERY single work area contractor has opportunities to become a multiple route
contractor and, therefore, any “unit™ will be in a continual state of flux. Accordingly, the
Regtonal Director’s reliance upon the situation at a single terminal at a single point in time is
clear error.

Significantly, that some Hartford contractors decided not to contract for additional routes
and/or hire workers is immaterial because the material inquiry is whether contractors have the

opportunity to hire workers and/or contract for additional routes. Dial-A-Mattress, 326 N.L.R.B.

at 884, n. 7 (the fact that certain contractors “have chosen to avail themselves of the
opportunities open to all owner-operators” does not justify their exclusion from the independent

contractor analysis for the entire group); C.C. Eastern, Inc. v. NLRB, 60 F.3d 8535, 860 (D.C. Cir.

1995) (Board misapplied entrepreneurial opportunities factor “by attempting to use the drivers’
failure to avail themselves of real entrepreneurial opportunities as affirmative evidence against
the company’s claim that they are independent contractors.”). As the Baltimore Regional
Director in a predecessor case {(No. 5-RC-14905) rightfully concluded in accordance with Board
precedent: "the record is clear that drivers/contractors can realistically take advantage of a
myriad of entrepreneurial possibilities either driving their own vehicles after completing the RPS
work or by hiring other drivers and maintaining a small fleet of vehicles." The choice to do so

lies with the contractors.
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Further, the Regional Director’s reliance on Roadway is misplaced because the
compensation system here stands in material contrast to the system in Roadway, which the Board

found to support “employee” status. Roadway Package Sys., 326 N.L.R.B. 842, 852 (1998)

(“[w]hatever potential for entrepreneurial profit does exist, Roadway suppresses through a
system of minimum and maximum number of packages and customer stops assigned to the
driver.”) In Roadway, when a driver experienced an increase in package volume or customer
stops, the delivery company could unilaterally reassign additional packages or stops to others.
See id. Thus, where a driver used his/her ingenuity to acquire more income, the company had
+ the unilateral right to nullify these efforts. See id. The undisputed record evidence here,

however, is that like the company in Dial-A-Mattress, FedEx Home does not provide “effective

ceilings” for contractors. Id. at 893. Contrary to the Regional Director’s finding, FedEx Home
does not control the number of packages a particular driver delivers on a particular day. (H.
DDE. p. 28). Contractors themselves may exercise their business judgment to “flex” packages
amongst each other on a daily basis, thereby increasing their profits, but FedEx does not
unilaterally make that decision for them. The contractors here have real entrepreneurial
opportunities, and they, not FedEx Home decide whether or not to pursue them,

At the other end of the business spectrum, contractors assume risk if they do not make
good business decisions. Like the opportunity for gain, the Regional Director failed to account
for this factor as well. For example, contractors who do not maintain their vehicles bear
responsibility for vehicle repairs. Thus, contractors have a business incentive to perform regular

vehicle maintenance.
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In sum, contractors unquestionably have multiple significant entrepreneurial
opportunities, and the extent and nature of them are limited only by contractors’ desires to
expand their businesses and their appetites for risk. The Regional Director’s conclusion to the
contrary is unsupported by and contrary to the record evidence and against the weight of Board
precedent. (H. DDE p. 28). Further, because contractors agree to be paid a fixed sum for
contracted services performed, they control their own destinies through their business judgments

and actions. The Board found this point to be “significant” in distinguishing the independent

contractor-drivers in Dial-A-Mattress from employees. See id. at 892 (owner-operators not
employees when company does not “unilaterally determine the owner-operators' income levels™);

see also Young & Rubicam International, Inc., 226 N.L.R.B. 1271, 1275 (1976) (holding that flat

rate payment was of “great significance” in concluding that freelance photographers were not
statutory employees). Again, FedEx Home places no ceiling on contractor revenue
opportunities, The amount of a contractor’s profit is up to the contractor.

C. The Parties’ Contracts And Consistent Course Of Dealing Establishes Their

Intentions To Form And Maintain A Contractor-Independent Contractor
Relationship With Contrel Resting In The Contractors, Not FedEx Home,

The record evidence is clear and undisputed that the parties’ Operating Agreements
memorialize their mutual intentions to associate with each other in business as contractor and
independent contractor and that the parties’ course of dealing is in accord with those intentions

as written:’

" Every contractor who testified in the Hartford hearing acknowledged that they understood that
they are independent contractors. See e.g., Metz Baking Co., 339 N.L.R.B. 1095, 1099, fn. 7
(2003) (“the Board will not use parol evidence about intent to vary the plain language of a
contractual provision.”}
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I

Discretion of Contractor to Determine Method and Means of Meeting
Business Objectives. It is specifically understood and agreed by both

parties that Contractor shall be responsible for exercising independent
discretion and judgment to achieve the business objectives and results
specified above, and not officer, agent or employee of FHD shall have the
authority to direct Contractor as to the manner of means employed to
achieve such objections and results. For example, no officer, agent or
employee of FHD shall have the authority to prescribe hours of work,
whether or when the Contractior is to take breaks, what route the
Contractor is to follow, or other details of performance.

(B. Co. Ex. 4) (emphasis added)
The Regional Director erred in not according sufficient weight to the material evidence of
the parties’ intentions, as embodied in their contracts and as buttressed by their course of dealing

pursuant to and in accord with the contracts. See Argix Direct, Inc., 343 N.L.R.B. at 1020

(weight given to the fact that the parties’” contract specified that they formed an independent

contractor relationship); Dial-A-Mattress, 326 N.L.R.B. at 891 (citing fact that the parties’

contract expressed intention to create independent contractor relationship as support for

independent contractor status); Central Transport, 299 N.L.R.B. at 13.

Additional relevant evidence that confirms the parties’ intentions to form and maintain an
independent contractor relationship include the fact that FedEx Home issues forms IRS 1099 to
contractors, and contractors can and often do create corporate entities for their businesses. See

Dial-A-Mattress, 326 N.L.R.B. at 891 (citing facts that owner-operators had business tax

identification numbers, that putative employer did not withhold federal, state or local taxes from
payments and instead issued IRS Form 1099 to owner-operators, and that contractors formed

corporations as indicative of independent contractor status); Central Transport, 299 N.LL.R.B. at

13 (same). Consistent with their intentions to operate as contractor-independent contractor, the

parties do not contract for benefits, which 1s proof of independent contractor status. See Dial-A-

25



Mattress, 326 N.L.R.B. at 891 (citing fact that owner-operators did not contract for fringe

benefits as indicative of independent contractor status); Central Transport, 299 N.L.R.B. at 13

(same). Also, FedEx Home does not discipline contractors. Argix, 343 NLRB at 1021-1022
(citing lack of discipline system as evidence of independent contractor relationship).

The Regional Director erred further in failing to account for the fact that the operating
agreements state that contractors can hire and supervise their own employees. The contract
states: “[c]ontractor may employ or provide person(s) to assist Contractor in performing the
obligations specified by this Agreement.” (B. Co. Ex. 4, p. 11). Importantly, this is not a
delegation by FedEx Home of supervisory authority — it is a contractual prohibition precluding
FedEx Home from exercising control over contractor staffing, which buttresses contractors’
independent contractor status. Again, that not all contractors exercise this right is not legally
significant. See, Argument, Section [ (B), supra. What is of material legal import is that all

contractors have this right regardless of whether they exercise it. See, e.g., Dial-A-Mattress, 326

NLRB at 884, n. 7 (the contractual opportunity to take action that is the salient consideration, not
the quantity of contractors who take the opportunity).

In sum, the Regional Director misconstrued or did not account for material facts and did
not follow applicable law in concluding that contractors are employees.

1. The Regional Director Erred In Misconstruing And According
Material Weight To Branding.

Like the Regional Director’s error regarding the import of DOT regulation compliance,
the Regional Director erred in according dispositive weight to contractors displaying FedEx

Home marks on their business attire and on their vehicles. (H. DDE. p. 25). Contractors’ desire
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to and contract for the ability to purchase and display FedEx Home marks® because of the
business benefit of the brand. Being associated with the FedEx brand is a motivating factor in
the contractor decision to do business with FedEx Home, and it translates into real value and
profit for contractors. Significantly, Restatement (2d) § 220 does not mention the display of a
uniform color scheme or marks in its servant/independent contractor analysis. “Branding” is not
a material factor. See Argix, 343 N.L.R.B. at 1022 (use of branding not controlling on
independent contractor determination).” The Regional Director erred in making it a dispositive
factor in concluding that contractors are “employees.”

2. The Regional Director Erred In Ignoring Record Evidence Of Real

Entrepreneurial Opportunities For All Contractors In The Terms Of
The Parties’ Contract.

The Regional Director erred as a matter of fact and law in disregarding that there is no
contractual limitation — explicit, implicit, or by operation — on contractors using their vehicles

and other resources to engage in other business activities when not delivering packages for

# Under traditional agency law, the presence of a uniform is a relevant factor in determining
whether the individual at issue has the apparent authority of the principal for liability purposes.
Restatement (2d) of Agency § 49 (“if the principal manifests to the third person that the agent is
authorized to conduct a transaction [through display of a uniform or other indicia], there is
apparent authority in the agent to conduct it in accordance with the ordinary usages of business
and to do the incidental things which ordinarily accompany the performance of such
transaction.”). The focus of this test is on who is lable to a third party — the principal or the
agent. Under this analysis, the answer to that question may vary depending on whether the
principal cloaks the agent in “apparent authority” as indicated by a uniform or mark. The issue
in this matter is not one of third party liability, and there is no dispute that the parties’ contracts
address liability.

® In this vein, the Regional Director’s attempt to distinguish the Board’s decision in Dial-A-
Mattress, 326 N.L.R.B. at 884 is telling. The Regional Director focused on the business attire
and marks, noting that Dial-A-Mattress did not require drivers to wear a uniform or display
company marks.
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FedEx Home. Undisputed record evidence proves that contractors not only have the opportunity
to, but in fact do, use their time and vehicles for both commercial business and personal
activities, like those who use their vehicles for moving family, taking photographs, or delivering
for another company. Significantly, that a contractor decides not to avail himself/herself of these
opportunities does not negate their existence. See Argument, Section I (B), supra. Neither does
the fact that contractors agree to deliver only FedEx Home packages when displaying FedEx
Home marks on their vehicles and to deliver those packages when they choose over the course of
14 hours between 6 a.m. and 8 p.m., the time when customers reasonably would like to have
delivery made to their homes.

It is undisputed that contractors decide whether, for example, it is in their business and/or
personal interests to make all deliveries for FedEx Home by noon, after noon, or at various times
throughout the day. Again, contractors decide the means, e.g., number of vehicles and staffing,
by which they execute their chosen operational plan at any given time. Importantly, there is also
no record evidence that contractors are somehow constrained by FedEx Home to operate
exclusively under their FedEx Home contract for 14 hours per day Tuesday through Saturday.
Moreover, that some contractors might decide to use their vehicles and other resources only to
deliver packages for FedEx Home is immaterial because they are the ones making the decision,

not FedEx Home.
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D. The Regional Director Erred In Finding That Other Factors In The
Independent Contractor Analysis Support His Finding of “Employee”
Status.

1. Contractors, Not FedEx Home, Provide Their Own “Necessary
Instrumentalities, Tools And The Place Of Work.”

The Regional Director’s acknowledgement of the undisputed fact that contractors “own
or lease their delivery vehicles, which are costly, and are responsible for the vehicle’s
maintenance, repair, and fuel costs” (H. DDE p. 27) is at material odds with his finding that
FedEx Home supplies contractors with the necessary instrumentalities and tools of their work.
Again, the Regional Director erred in failing to account for the fact that contractors’ material
“work”™ 1s the pickup and delivery of packages. The material instrumentality and tool that
contractors use include a driver and a delivery vehicle, which the Regional Director
acknowledged FedEx Home does not provide. The Board has repeatedly looked at these factors

as proof of independent contractor status. See Central Transport., 299 N.L.R.B. at 13 (fact that

contractors own or lease their vehicles favors independent contractor status); Precision Bulk
Transp., 279 N.L.R.B. at 438 (owner-operators who furnish their own equipment are
independent contractors).

In this same vein, it does not matter that FedEx Home makes available for purchase a
Business Support Package, which includes business attire, badges, and scanners, because
packages can be delivered without them, unlike a vehicle and a driver. Also, FedEx Home does
not require contractors to acquire these items from it; rather, it merely makes them available for
purchase. The fact that some contractors decide to purchase these items from FedEx Home, as
opposed to another source, is not evidence that the parties have an employer-employee

relationship.
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The Regional Director’s additional focus on “benefits” offered by FedEx Home is
similarly misplaced. FedEx Home makes available certain benefits to contractors as part of the
parties” contractual relationship. The benefits are offered as part of the operating agreement, but
contractors decide whether to purchase them from FedEx Home or another source. For example,
contractors that want to take time away from their business of delivering packages under their
FedEx Home contract can hire a driver or drivers on terms of his/her choosing to perform
contracted services without dealing with FedEx Home on the issue at all.

Further, the Regional Director erred in according material weight to FedEx Home’s
contractual right to reassign drivers to a different primary route with five (5) days notice. (H.
DDE p. 28). This is indicative of virtually every contractor-independent contractor relationship.
By focusing on the fact that FedEx has the contractual right to change a contractor’s route, the

Regional Director ignored the Board’s decision in Dial-A-Mattress, in which it concluded that

owner-operators were independent contractors despite the fact that they had “no proprietary
interest in their routes, which may change from day to day.” Id. at 889.

2. Contractors Earn Revenue By The Job, Not By Time.

The Regional Director erred further in failing to account for a salient factor regarding
contractor (or servant’s) revenue: whether the individual receives compensation based by job or
by time. Contractors indisputably generate revenue by the job, and not by time increments.
Contractors agree in their Operating Agreement to payment based upon the number of packages
they deliver, the number of stops made, the distance traveled, and the number of days they
decide to make their vehicles available for delivery service. (B. Co. Ex. 4, pp. 16-17). Further,

the Regional Director’s finding that contractors “have an extremely limited ability on a daily
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basis to influence their income through personal effort” is unsupported, precluded by the
undisputed record evidence, and contrary to controlling law. As previously discussed,
contractors have numerous means and methods by which they can directly affect their revenues
and profits, such as by properly maintaining their vehicles, using efficient delivery routes to
maximize fuel efficiency, and acquiring additional routes.

E. The Regional Director’s Attempt To Distinguish Argix Fails.

The Regional Director’s attempt to distinguish this matter from a recent Board decision
finding that drivers were independent contractors fails. Respectfully disagreeing with the
Regional Director’s conclusion, FedEx Home submits that the record facts here are materially
similar to those in Argix Direct, Inc., 343 N.IL.R.B. at 1017. In reaching the decision in Argix,
the Board relied on the fact that some of the drivers incorporated, some operated more than one
vehicle, they had discretion over their work schedules, they decided their routes and/or
schedules, and they paid their own costs. Argix, 343 N.L.R.B. at 1020-1022. All of those same
facts are present in this case. Additionally, the peripheral facts that Argix drivers displayed the
company’s marks, used scanners, purchased a specific type of vehicle, and agreed to perform in
accordance with customer service standards did not predominate the primary factors that were
fundamentally at odds with “employee” status. In attempting to distinguish Argix, the Regional
Director again focused on what realistically are immaterial and/or insignificant factors like the
facts that the Argix sign on contractor vehicles was relatively small; that Argix contractors drove
fewer than five days per week; and that a higher percentage of Argix contractors operated
multiple routes. None of these factors go to the heart of the analysis. The contractors here, like

those in Argix, control their own work and schedules, and thus, neither are employees. In sum,
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contractors in this case satisfy each of the material factors the Board deemed relevant in Argix.
This overwhelming similarity demands the same outcome.

11, THE REGIONAL DIRECTOR ERRED IN EXCLUDING SYSTEM WIDE
EVIDENCE.

The Regional Director barred FedEx Home from presenting evidence probative of
relevant and material factors just because the evidence did not directly arise out the Hartford
terminal. As submitted in the Company’s Offers of Proof, there is extensive evidence of
entrepreneurial activity throughout the Company. This exclusionary ruling by the Regional
Director is clear error because it precluded a full and complete record, in derogation of the
Region’s duty, and unfairly barred FedEx Home from proving its case to the fullest, which is
FedEx’s obligation and right.

As Chairman Battista recognized in another FedEx Home case, evidence about
entreprencurial activities throughout the system clearly “may be relevant to the issue of whether

the drivers have an entrepreneurial interest in their position.” FedEx Home Delivery, A Separate

Operating Division of FedEx Ground Package Sys., Inc., Case Nos. 1-RC-22034, [-RC-22035

(November 8, 2006) (Chairman Battista dissenting from Board’s denial of FedEx’s Request for
Review). In Roadway, 326 N.L.R.B. at 853, the Board referred to evidence supporting “only
four sales” “[i]n a system of over 5000 drivers assigned to over 300 terminals” as “insufficient
to support a finding of independent contractor status.” Id. In Argix, the percentage of multiple
route operators to total operators was deemed relevant. The Regional Director precluded FedEx
Ground from introducing evidence of this relevant point. This error is compounded by the fact
that the Regional Director faulted FedEx Home for allegedly producing insufficient evidence of

entrepreneurial opportunity. (H. DDE p. 29).
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Because the Regional Director erred in precluding relevant evidence necessary to develop
a full and complete record, FedEx Home respectfully asks for an order directing the Regional
Director to: (1) reopen the record to allow FedEx Home to introduce complete system wide
evidence of entrepreneurial activity, and (2) consider the system wide evidence in reaching his
determination on the employee status of contractors.

Precluding FedEx Home from introducing this evidence and refusing to consider its
weight will continue to prejudice FedEx Home. Given that the a decision on this issue is not
immediately reviewable, failing to remedy this situation in this case will prolong this proceeding
by forcing FedEx Home to again raise the issue in the event of a certification. The time to
correct this error is now.

111. NEITHER PAUL CHIAPPA NOR THE DRIVER HE HIRED, ROBERT
DIZINNO, ARE EMPLOYEES OF FEDEX HOME.

A. Chiappa Is Not An Employee.

The Regional Director avoided FedEx Home’s additional argument with regard to Paul
Chiappa — he should be excluded from the unit also because he is a multiple route contractor like
the other multiple route contractors/contractors with helpers excluded from the unit, The record
is clear that Chiappa contracts with FedEx Home to operate two routes. (H. Tr. 714, 767). Also,
Chiappa’s business is incorporated as Scoville Hill Associates. (H. Tr. 808, 1097-1102). This is
sufficient evidence alone to exclude Chiappa.

Additionally, Chiappa hired Robert Dizinno to work on his route. (H. Tr. 714). Chiappa

employs Dizinno and retains the right to supervise him and his daily completion of his tasks.'®

0 At hearing, the Hearing Officer engaged in admittedly inappropriate conduct by making
comments to Chiappa, then repeatedly limiting the Company’s examination of Chiappa, and
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(H. Tr. 706-708, 723-724). Chiappa pays Dizinno for his services and determines the amount.
(H. Tr. 749-759, 762-764, 1169-1171, 1189-1193). Also, contrary to the Regional Director’s
claim that Chiappa “sold his former delivery vehicle to Dizinno,” Chiappa always has and
continues to own the vehicle that Dizinno operates. (H. DDE p. 22; H. Tr. 706-708, 723-724).
Dizinno admitted that if Chiappa exercised his business judgment and decided to sell the vehicle,
Dizinno would “have to find another job.” (H. Tr. 810). Standing alone, the erroneous
conclusion that Dizinno provides his own vehicle should be sufficient to set aside the Regional
Director’s determination that Chiappa is not Dizinno’s employer. In short, Chiappa is not an
“employee” and, like the other contractors excluded from the unit, he too should be excluded.

B. Dizinno Must Be Excluded From the Unit Because He Is Not FedEx Home’s
Employee.

Like the other drivers and helpers excluded from the petitioned-for unit, Chiappa, not
FedEx Home, has the right to control, and does control, Dizinno, including through his power of
the purse. (H. Tr. 749-759, 762-764, 1169-1171, 1189-1193). Chiappa, not Fedl:x Home, sets
Dizinno’s compensation, pays Dizinno for his work, directs Dizinno’s work, and provides a
vehicle to Dizinno. (H. Tr. 749-759, 762-764, 1169-1171, 1189-1193). FedEx Home cannot

terminate Dizinno’s contract because it is with Chiappa, and so only Chiappa has the right to

ultimately bursting out in anger during the actual hearing. (H. Tr. 745-811, 821-23, 1110-1111).
The Company raised an objection about the Hearing Officer’s conduct during the hearing. (H.
Tr. 745-811, 821-23, 1110-1111). The Regional Director decided to remove the Hearing Officer
from his duties during the witness who overheard his inappropriate comments to Chiappa, but
allowed him to serve the rest of the hearing. (H. Tr. 745-811, 821-23, 1110-1111). Also, in the
Regional Director’s Decision and Direction of Election, he did not grant the Company’s request
to present additional evidence and did not overturn the Hearing Officer’s evidentiary rulings on
the Chiappa/Dizinno relationship. (H. DDE p. 2). The Company also requests that the Board
review and overturn the Regional Director’s decision upholding the Hearing Officer’s
exclusionary evidentiary rulings regarding Chiappa and Dizinno.
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exercise that option, (H. Tr. 766-777). The material record evidence establishes that Dizinno is
Chiappa’s employee.

If the Board upholds the Regional Director’s erroneous finding that Dizinno is an
employee, he must be excluded from the unit nonetheless because he is an employee of Chiappa,
and his inclusion in the unit must be predicated upon record evidence establishing joint employer

status and consent by both employers. Qakwood Care Center, 343 N.L.R.B. 659, 663 (2004)

(“combined units of solely and jointly employed employees are multiemployer units and are
statutorily permissible only with the parties’ consent™). Neither predicate exists. For these

reasons, the Regional Director erred in concluding that Dizinno should be included in the unit.
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CONCLUSION

FedEx Home respectfully requests that the Board review the Regional Director’s
Decision and Direction of Election and find that the FedEx Home the contractors at issue are not
employees and, therefore, the petition should be dismissed or the unit description modified to
exclude Chiappa and/or Dizinno.

Respectfully,

et .m‘ﬁfﬂ
/s/ Amanda A. Sonneborn £ ‘e ns{f} E;\;{é’“‘m

Amanda A. Sonneborn

Of Counsel: DOREEN 8. DAVIS
ROBERT S. HODAVANCE
MORGAN, LEWIS & BOCKIUS LLP
1701 Market Street
Philadelphia, PA 19103
(215) 963-5376

AMANDA A. SONNEBORN
MORGAN, LEWIS & BOCKIUS LLP
77 West Wacker Drive

Chicago, IL 60601

(312) 324-1711

Attorneys for the Respondent
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 34

FEDEX HOME DELIVERY, AN OPERATING
DIVISION OF FEDEX GROUND PACKAGE
SYSTEMS, INC.!

Employer
and Case No., 34-RC-2205

INTERNATIONAL BROTHERHOOLD OF
TEAMSTERS, LOCAL UNION NO. 671

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 9(c) of the National Labor Relations Act,
as amendead, a hearing was held before a Hearing Officer of the National Labor
Relations Board. Pursuant to Section 3(h) of the Act, the Board has delegated its
authority in this proceeding to the undersigned. Upon the entire record in this
procaeding,” | find that: the Employer is engaged in commerce within the meaning of
the Act, and it will effectuate the purposes of the Act to assert jurisdiction; the labor
organization involved claims to reprasent certain employees of the Employer; and a
question affecting commerce exists concerming the representation of centain employees
of the Employer.

| further find that the Hearing Officer’s rulings are free from prejudicial error and
are affirmed. In this regard, in its post-hearing brief, the Employer requested a hearing
de novo claiming that the Hearing Officer: 1) wrongly denied the Employer's attempt to
introduce certain tax information in support of its claim that disputed driver Paul Chiappa
is a supervisor; 2) made “‘inappropriate off-the-record statements” regarding counsel for
the Employer's direct examination of a witness; and 3) “verbally confronted a
prospective witness with a provocative attack on his credibility.” With regard to the first
of these claims, | find that the Hearing Officer correctly excluded the tax information at

! The Employst's name appsars as cornectad at tha hearing,

A | amn receiving into evidence as Board Exhibit 2, a letter dated March 2, 2007 from the
undersigned to the Employer's counsel, copies of which were previously served upon the parties.
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issue as jrrelevant. In this regard, | find that the excluded information was of
insignificant probative value with respect to the issue of whether Chiappa is a supetvisor
within the meaning of the Act. With regard to the Employer's second and third claims,
these matters were fully and effectively addressed by the Hearing Officer's public
apology on the record and by the undersigned’s decision to temporarily replacs the
Hearing Officer in question during the testimony of the offended witness. (See Board
Exhibit 2. Furthermore, it is well astablished that in representation case hearings such
as this, the hearing officer makes no credibility determinations (as none are to be made)
and no findings or recommendations as to the merits of the issues in dispute. (See
Case Handling Manual, Part Two, Representation Proceedings Section 11188).
Accordingly, although the Hearing Officer's comments are not acceptable behavior, they
have no effect upon the undersigned’s independent consideration of the Employer's
evidence or positions in this matter. The request for a de novo hearing is, therefore,
denied.

The Employer, a Connecticut corporation with its principal office located at 758
Rainbow Road, Windsor, Connecticut {referred to herein as the "Hartford Terminal*)
provides a home package delivery service for routes covered by the Hartford Terminal.?
The Petitioner seeks to represent approximatsly 20 drivers, herein referred to as
“contract drivers”, and who the Employer refers to as "Contractors,” employed by the
Employer at its Hartford Terminal.* The Employer, contrary to the Petitioner, contends
that the petitioned-for contract drivers are independent contractors and not employees
within the meaning of the Act. in the event that one of the disputed contract drivers,
Paul Chiappa, is found to be an emplayee within the meaning of the Act, the Employer
further contends that he should be excluded as a statutory supervisor, and that a
disputed driver who operates one of Chiappa's routes, Robert Dizinng, should be
excluded as lacking a sufficient community of interast with other contract drivers. There

is no history of collective bargaining regarding the petitioned-for unit.

9 All locations describad Berein are within the state of Connecticut, unltess otherwise noted.

4 The Petitioner is not seeking to represent "supplemental” drivers assigned 1o the Hartford
Terminal, who are hired by the disputed contract drivers to operate an additional truck on their route
during busy seasons, Tha Petitioner also does not seek to represent temporary drivers who are
employad by the Employer through & temporary agsncy. Finally, the Petitioner is not sesking to
represent Hartford-based contract drivers Roger Jones and Keith Ignasiak, pach of whom operates
mdtiple routes; nor is it seeking to represent the three drivers hired and currently employed by Jones or
the one driver hired and currently employed by Ignasiak.
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For the reasons set forth below, | find that Employer has failed to satisfy its
burden of establishing that the petitiéned~fur contract drivers at the Hartford Teminal
are independent contractors within the meaning of Section 2(3} of the Act. | further find
that the Employer as failed to satisfy its burden of establishing that Chiappa is a
supetvisor within the meaning of Section 2(11) of the Act. Finally, | find that Dizinno
shares a sufficient community of interest with other contract drivers to warrant his
inclusion in the petitioned-for unit.

I Prior Related Cases

Between November 2, 2004 and September 20, 2008, three other regional
offices have issued a total of four Decisions and Direction of Elections (DDEs)
regarding, inter alia, the issue of whether the Employer's contract drivers ars employess
or independent contractors. The parties hersin have agreed to incorporate the
transcripts and the DDEs from the following four cases (herein collectively called the
DDEs) into the instant record: (1) Case No. 22-RC-12508 involving the Employer's
Fairtield, New Jersey terminal (herein referred to as the "Fairfield DDE"), which issued
on November 2, 2004, (2) Case No. 4-RC-20974 involving the Employer's Barrington,
New Jersey terminal (herein referred to as the "Barrington DDE”), which issued on June
1, 2005; {3) Case No. 1-RC-21866 involving the Employer's Worcester, Massachusetts
terminal (herein referred 10 as the "Worcester DDE"), which issued on January 24,
2008, and (4) Case Nos. 1-RC-22034 and 22035 involving two of the Employer's
terminals located in Wilmington, Massachusetts (herein referred to as the *Wilmington
DDE", which issued on September 20, 2006. ' |

In all four DDESs, the Regional Directors rejectad the Employer's claim that the
drivers at issue, similarly referred to as "Contractors® by the Emplover in each case,
wera independent contractors, and found instead that they were employees within tha
meaning of the Act. Following the issuance of each of the DDEs, the Employer filed a
Request for Review challenging, inter afia, the Regional Director's findings that the
contract drivers at issue were statutory employees. In this regard, | take administrative
notice of the fact that the Board denied the Employer's Request for Review in all four
cases regarding the determination that contract drivers were statutory employeses within

the meaning of the Act.



. Facts
As described in the Barrington and Wilmington DDEs, the Employer, established

in about 1988 when it acquired Roadway Package Systems, Inc, is engaged in the
operation of a nationwide pickup and delivety system for smail packages throughout the
United States. It has two main divisions, FEDEX Ground, which services business
accounts, and FEDEX Home, which is limited to delivering packages to residential
addresses. In opsrating FEDEX Home, the Employer maintains approximately 300
stand-alone terminals nationwide, as well as 200 terminals that share space with
Ground BDivision facilities. As noted above, the Petitioner seeks oniy to represent those
drivers who work at the Employer's Harfford Teminal within its FEDEX Home division.

A. The Hartford Terminal

Primarily responsible for the Employer's operations at the Hartford Terminal is
Terminal Manager Scott Hagar. Repoiting directly to Hagar are full-tima Service
Managers Lenny Marchese and Kevin Nketia, and part-time Service Manager Thomas
McRBride.

The Hartford Teminal, established in about March 2000, operates from Tuesday
through Saturday and covers the northem portion of Connecticut. Within this territory,
the Emplayer maintains about 26 "primary service areas (PSA)," also referred to herein
as "routes.” It currently also has two "open” routes.” The Employer considers routes,
each of which generally corresponds to a separate zip code, to ba proprietary in nature
and, as described below, assigns each route to a contract driver, At the tirne of the
hearing, the 26 routes at the Hartford Terminal were assigned to 21 contract drivers. As
noted above, two of these contract drivers, Boger Jones and Keith ignasiak, operate
multiple routes, with Jones currently operating four routes and ignasiak currently
operating two routes. As discussed in greater detail below, a third contract driver, Paul
Chiappa, has two routes assigned to him, one of which he operates, with the other
operated by Robert Dizinno. The remaining 18 routes are assigned to single-route
contract drivers. |n addition to contract drivers, the Employer employs an unspecified
number of temporary and supplemental drivers at the Hartford Terminal, some of who

cover the two currently open routes.

5 Fram 2000 through sometime in 2003, the Hartford Terminal included 30 routes because, in
addition to fts current territory, it slso covered the greater Springlisld, Massachusetls area. In 2003, the
Empioyer re-assigned the greater Springfield, Massachusetis area routes to a Massachugetta-based

terminal,
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At the Hartford Terminal, the process of package delivery begins when the
Employer's three trailers arrive from its New Jersey and Connecticut hubs, the first
arriving at about 4:00 a.m., the last between 6:00 a.m. and 6:30 a.m. Between about
4:30 a.m. and 7:00 a.m., the Employer's complement of 12 to 15 package handlers at
the terminal sort, scan and assemble the approximately 3,000 daily packages onto
pallets. During peak periods, generally defined by the Employer's witnesses as the
month-fong period between Thanksgiving and Christmas, the number of incoming
packages on a daily basis swells to 9,000, As described below, contract drivers then
load the assembled packages into their respective vehicles.

B.  Recruitment of Personnel

As noted in the Barrington and Wilmington DDEs, the Employer holds nationwide
job fairs and places job advertisements in newspapers nationwide seeking individuals
who have "dreamed of running” their own business, possess an "entrepreneurial spirit,”
and are interested in functioning as an "independent contractor.” The Employer also
conducts informational meetings during which it similarly informs interested candidates
that it seeks individuals having an "entrepreneurial spirit" who want to be more than just
delivery drivers, and that it seeks an independent contractor relationship with them. The
Employer also explains the terms of such a relationship to these candidates.

interested candidates complete the Empioyer's job application at the Hartford
Terminal. The Employer reviews the applicant's driving and criminal records, as
reqifired by the Department of Tranaportation’s Federal Motor Carrier Safety
Regulations (herein referred o as "DOT requiations"). The Employer requires those
candidates who successiully pass DOT regulations to take a physical examination and
DOT-required drug test.® If successful, candidates are then hired by the Employer
through a temporary agency, typicaily Kelly Services, as a temporary driver. Upon hira,
temporary drivers undergo a physical examination completed by a qualified and
Employer-approved physician. They must also complate a driver-training course
required by the Department of Transportation and administered by the Employer at no
cost called "Quality Packaging Delivery Leaming” {QPDL). The Employer may exempt
the temporary drivers from the QPDL training if they have a minimum of one year of
commercial driving expetience or can provide a cettificate of training from another

8 The Empioyer reguires all contract drivers to undergo follow-up physical examinations every two
to three years, the cost of which is borne by the contract driver.  Additionally, as noted in the Wilmington
DDE, the Employer requires all contract drivers to submit to quarterly random drug tests.
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reputable driver training course. The Employer pays the temporary drivers for the time
spent in QPDL training, which consists of about five days in the classroom, four days of
behind-the-wheel instruction, and five days accompanying managers while they perform
deliveries. The classroom portion of QPDL training also includes an orientation
covering those procedures that the Employer wants all drivers to adhere to in making
deliveries, such as the manner of loading packages into a vehicle, tips on how o use
the package scanner (which records the location and delivery of each package during
its joumey), how to read road plans, and when and where to leave packages if the
resident is not home. Following QPDL. training, the new hires continue as temporary
drivers for varying periods of time. As temporary drivers, they assist contract drivers
meet higher demand during the Thanksgiving to Christmas "peak" seasan, cover for
existing contract drivar's routes as necessary, or cover open routes,

C. The Operating Agreement

At some undisclosed point during the hitingfiraining process described above,
the Employer presents a "Standard Contractor Operating Agreement” (herein referred to
as the "Agreement”) to individuals interested in becoming a contract driver. The
Agreement is a standardized contract used by the Employer on a nationwide basis that
spells out the respective rights and obligations of each party.

The Hartford Terminal manager reviews the Agreement with proépective contract
drivers and allows them the opportunity to have the Agreement reviewed by their
lawyer, accountant or any other person of their choosing., With two exceptions,
individuals interested in becoming contract drivers do not have the ability to negotiate
any of the Agreement's terms. The two exceptions are limited to the particular route to
be serviced and an increase to that part of the compensation package relating to the
"temporary core zone density settlement," described in greater detail below. Otherwise,
the Agreement is presented on a take-il-or-leave-it basis. The Employer typically
makes changes to the Agreement once & year, usually in June, at which time contract
drivers are given 30 days notice to revisw the changes and sign the modified
Agreement. in this regard, each June since at least 2003, the Employer has unilaterally
increased the compensation rates and pay-outs, dascribed below, for Hartford-based
contract drivers. As noted in the previous DDE's, contract drivers may choose to enter
into a one- or two-year Agreement, which is automatically renewed for successive terms



of one year after expiration of the initial term, unless sither party provides the other
party with 30 days notice of non-renewal.

Under the Agreement, the Employer has the right to terminata the Agreement
without notice if the Hartiord Terminal closes, there is a decline in business, or the
driver breaches the Agreement by engaging in misconduct, reckless or willful negligent
operation of equipment, or failure to perform their contractual obligation,” In the event
of a dispute over a termination decision, the Agreement provides for arbitration by the
Ametican Arbitration Association. Contract drivers are required to place $500 in an
interest-bearing ascrow account controlied by the Employer to cover any debts owed by
the driver to the Employer at the time the Agreement is terminated. The Employer may
also retain this amount as liquidated damages if the contract driver terminates the
Agreement without providing the required 30-day notice.

Each Agreement contains an addendum that specifies the route to be performed
by the contract driver. Although the Agreement states the mutual intention of the parties
to reduce the geographic size of a contract driver's route if there is an increase in
customer and package volume in that area, only the Employer retains the right to
unilaterally determine and reconfigure a driver's territory. In this regard, the Agreement
permits the Empioyer, with five working days' written notice, to unilaterally reconfigure
any contract driver’s route in order “to take account of customer servica requirements,”
such as addressing a growing or shrinking customer base in that area. During the five
day notice periad, the contract driver has the opportunity to demonstrate that he or she
can meet the level of service called for in the Agreement. The Employer may then
reconfigurs the route if it determines that the contract driver has failed to make such a
demeonstration. '

The Agreement further specifies that "the [contract driver] will provide. ..services
strictly as an independent contracter, and not as an employee of FHD for any purpose.”
However, the Agreement also requires contract drivers to “[floster the professional

l In this regard, in Juhe 2006, Hartford Terminal Manager Scott Hagar invoiuntarily terminated the
Agreement betwaan the Employer and contract driver Winston Stephenson after Hagar determined that
Stephenson had failed to atternpt to deliver several packages over a two manth period. The previaus
terminal manager, Bruce Rogers, testified that he involuntarily terminated the Employer's Agreement with
two Hartford-based contract drivers. In the first case, Hogers terminated the two routes assigned to muyiti-
routs contract diver Rudy Cohen after Cohen's delivery vehicle was ra-possessed for faifure to make
payments despite the fact that Cohen had rented vehicles o continua servicing the rautes. In the second
instance, Rogers terminated the Agraement with confract driver Ed Ellenberg because the latter “split
stops,” a practive whereby the driver separately scans each package defivered to the same destination in
order to receive a higher per delivery amount from the Employer,
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image and good reputation of FEDEX." This image expressly includes appearance
standards established and monitored by the Employer. In this regard, the Agreement
provides that the "[Contract driver] acknowledges that the presentation of a consistent
image...is essential in order to be competitive...and to permit recognition and prompt
access to customers’ places of business.” The Agreement also provides that contract
drivers, or anyone assisting them, must wear approved uniforms and have 4 personal
appearance "consistent with reasonable standards of good order as maintained by
competitors and promulgated from time to time by Fedex."

The Agreement prohibits contract drivers from entering into agreements with
other package carriers, or from using their delivery vehicle{s} for any other commercial
purpose during the time they are delivering packages for the Employer. At all other
times, contract drivers may use their vehicles for other commercial or personal
purposes, provided that they remove or mask all of the Empiloyer's logos, described
below, or other markings on the vehicle. Thers is no evidence that any contract driver
assigned to the Hartford Terminal has ever used their vehicle for other commercial
purposes.

Under the Agreement, contract drivers have the option of incorporating as a
husiness. At the Hartford Terminal, three current contract drivers (Chiappa, Jones, and
Garrett Anderson) have incorporated. According to the Wilmington DDE, between 15
and 23 percent of contract drivers nationwide are incorporated.

In addition, the Agresment includes the Employer's "Safe Driving Program,”
which requires the contract driver to conform to all applicable federal, state and local
laws when operating his or her vehicle, breach of which is grounds for termination of the
Agreement. The Agreement also specifies 25 separate unsafe driving acts or omissions
engaged in by contract drivers for which the Employer may suspend them for 15 days at
the sole discretion of the Employer.

The Empioyer's Contractor Relations Manager, David Durette, testified that the
subsiantive terms of the Agreement have remained fundamentally unchanged since
about 2000, and that those substantive terms have been enforced as written at the

Hartford Terminal at all matarial times.



D. Route Acquisition and Route Sales

1. Route Acquisition
Individuals interested in becoming contract drivers obtain routes either from the

Employer or from an existing contract driver, With regard to the first of these means,
the Employer does not sell or purchase routes. Rather, if the Employer has a vacant or
"open" route, it provides the route at no cost to individuals who have expressed an
interest in bacoming a contract driver or to exisiiné contract drivers who seek a different
or additional route. Vacant routes become available if the contract driver previously
assigned to that route was terminated, resigned or if the Employer created a new route,

With regard to the second of these means, contraet drivers have the right to
convey their current route to existing contract drivers or other interested individuals. In
each of these cases, the details differ regarding the nature of the conveyance and/or
whether any consideration was exchanged for the route. For example, in some of these
cases, the former contract driver merely relinquished his or her route at no cost to the
new contract driver, or sold their current delivery vehicle to the new contract driver, but
did not "sell" or receive further consideration for conveying the route. In the latter
circumstance, the acquiring contract driver either paid cash for the balance of the
vehicle's value or merely took over the payments remaining on the vehicle lease or loan
agreements.

If a contract driver no longer wishes to service their route, but cannot find anyone
to acquire their route either at no cost or for consideration, the contract driver must
relinquish the route to the Employer at no cost.

2. Route Sales

In addition to the foregoing, under the Agreement, contract drivers may sell their
routes to buyers deemed to be qualified by the Employer and willing to enter into the
Agreemant with the Employer "on substantially the same terms and conditions” as the
original contract driver. Contract drivers do not need to notify the Emplover or receive
its permission about a pending route sale. However, once the sale is complete, contract
drivers must notify the Employer about the transaction so that the buyer may sign the
Agreement. Although the Employer does not bacome involved in any negotiations
between these parties, or approve the terms of the negotiation, the Employer
nevertheless retains the right to approve the individual acquiring the route. Additionaily,
according to the Wilmington DDE, the Employer may "as an accommodation. ..collect
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the consideration from the replacement contractor by deducting it from his or her weekly
settlement and remitting it to the seller."® |

The record discloses that the overwhelming majority of the contract drivers
currently assigned to the Hartford Terminal acquired their routes from the Employer or
from a previous contract driver at no cost for the route itself, In this regard, since it
opened in 2000, thero is evidence of no more than two route sales occurring at the
Hattford Teminal.

E. Duties and Responsibilities of Contract Drivers

As previously noted, the Employer operates its delivery business from Tuesday
to Saturday. The Agreement requires contract drivers to deliver, on each of those days,
all packages assigned to their route on the same day they arrive at the Hariford

Teminal. In making such deliveries, contract drivers must meet the industry's and
Employer's nationwide standard of providing service in a way "that can be identified as
being part of the [Employer's] system." In practical terms, this means that contract
drivers are discouraged from delivering packages after 8 p.m.; must leave packages for
recipients not at home according to the Employer's "Package Release Program”
protocols; and must wear the Employer's uniforms and badges, maintained in good
condition, at all imes. As noted above, they must also maintain their personal
appearance consistent with the Employer's articulated standards.

As previously noted, between about 4:30 a.m. and 7:00 a.m., the Employer's
package handiers at the Hartford Terminal assemble newly-arrived packages onto
pallets. Consequently, a majority of Hartford-based contract drivers arrive at the
Hartford Terminal between 6:00 a.m. and 7:00 a.m. and begin loading the assembled .
packages into their respective vehicles., As part of the Employer's "Business Support
Package,” described in greater detail below, contract drivers obtain scanners into which
they, inter afia, repont their on-duty time immediately before loading their packages and
scan each loaded package. Once they have finished loading their vehicle, contract
drivers raport that they have done so to the Emplover's terminal management, who in
turn "close" the route by resetting the driver's scanner. Management also provides
each contract driver with a route manifest and "tum-by-tum” instructions (also called a
"Vehicle Routing Program” or "VRP") that lists the driver's stops and suggested delivery

8 In the event an incorporated contract driver sells or transfers the righis 1o that corporationto a
new person, a new Agreement does not need to be executed bacause the corporation remains the entity
signatory to and responsible for the original Agreement.
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sequence for the day, Contract drivers are under no obligation to foliow the VRP's
delivery order, In this regard, they can and do deliver packages in any order and by any
route of their choosing. Contract drivers cannot leave the terminal until their scanners
are reset by management and a route manifest is generated, Depending on volume,
most contract drivers leave the Hartford Terminal between about 8:30 a.m, and 9:00
a.m. to begin their delivery functions. In this regard, Hariford Terminal Manager Hagar
testified that, with the aexception of two contract drivers who arrive at the terminal as late
as 10:00 a.m. and leave after 11:00 a.m., the remaining contract drivers all leave the
terminal no later than :00 a.m. Upon completing a specific delivary, each contract
driver is required by the Employer to use their scanner to input information relating to
the delivered package, including the identification of individuals who signed for the
package or the location of released packages. This scannad information tracks the
movement of packages and is immediately transmitted to the Employer. Contract
drivers also enter their off-duty time into the scanners. Based on information captured
by the scanner, the Employer generates an "hours repert” that describes each contract
driver's start and end time. Thig report Is reviewed daily by the Employer's managers at
the Hartford Terminal to determine the number of hours each contract driver spends on
the road. Contract drivers must also submit a "Daily Delivery Report” to terminal
managerﬁant that shows whether they failed to deliver any of the packages assigned to
their route on the previous day. Hartford Terminal Manager Hagar testified that he
reviews these reports on a daily basis to determine whether any of the Hartford-based
contract drivers are failing to provide proper service and, if so, whether it warrants the
termination of a contract driver's Agreement.

As part of the Agreement, the Employer maintains a *Driver Release Program,”
which specifies the manner in which deliveries must be made when the package
recipient is not home. As noted in the Wilmington DDE, contract drivers must leave
such packages only at residential dwellings with single family entrances, out of public
sight, and in places Inaccessible to animals and not susceptible to weather damage (or
at least wrapped in a weatherproof bag). Contract drivers are liable for the loss of any
delivered package if they: (1) fail to adhere to any of the above protocols; (2) fait to
obtain a required signature; (3} release packages to a business, apartment, or house
with public access or common entryways; or (4) release a package to the wrong

address.
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Under the Agreement, the Employer maintains the right to conduct "driver
release audits,” in which a manager rides along with the confract driver up to four times
annually to verify that they are meeting customer semvice standards provided in the
Agresment and complying with the Driver Release Program. In addition, the Employer
retains the contractual right to conduct two "customer service rides" annually with each
contractor, during which a manager rides alongside for the day, According to Hartford
Terminal Manager Hagar, during these rides the manager evaluates the contract
driver's customer contacts and driving methods, and may suggest various operational
improvements the contract driver can make related to package loading, delivery
sequencing, scanning practices, and other respenéibilities. According o the Fairfield
PDE, such rides are required following a customer complaint about a contract driver.
According to the same DDE, the manager also datermines whather the contract driver
has an appropriate workload and rates the contract driver's performance in areas such
as professional appearance and customer courtesy. The Employer may memorialize
the results of these rides and rely on them to decide whether to terminate a contract
driver's Agreement,

Apart from the abova restrictions, contract drivers generally have the discretion to
operate their routes and perform deliveries in the sequence and manner they see fit.

In this regard, the Agreement provides that the Employer does not have the authority to
direct contract drivers regarding the manner or means they employ to perfsfm their
delivery duties, their hours of work, whether or when they take breaks, the order in
which to make deliveries, or other details of their performance. Contract drivers are
also free to use their vehicles to parform personal duties during the course of the work
day. Contract drivers do not return to the Harlford Terminal after completing their
deliveries and most, if not alf, park their vehicles at their homes at the end of the work
day. Additionally, contract drivers need not personally perform the contracted delivery
service. Rather, they can hire another DOT-qualified and Employer-approved driver,
typically one of the Employer's temporary drivers or another contract driver, to perform
their deliveries. If the volume of deliveries on a contract driver's route is beyond the
capacity of a single vehicle, the contract driver may choose to lease a second vehicle,
referred to as a supplermental vehicle, and hire an additional DOT-qualified and
Employer-approved driver, known as a supplemental driver, to fulfill the route’s demand.
At least half of the Hartford-based contract drivers use supplemental vehicles and
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drivers, usually during the peak Christmas season. Contract drivers also have the right
to hire "helpara" at employment tenns negetiated exclusively between the contract
driver and helper, who ride alongside the contract driver and assist in delivering
packages. The record shows only one example of a Hartford-based contract driver,
Melvis McMillan, ever having employed a helper, which occurred for an unspecified
period of time.?

Under the Agreerment, the Employer retains the contractual right to adjust the
volume of a contract driver's daily deliveries. In this regard, the Agreement states that
on any day where the volume of packages on a contract driver's route exceeds the
volume that they can reasonably be expected to timely deliver, the Employer may re-
assign a partion of such packages to another contract driver. In such circumstances,
the terminal manager will first provide the contract driver with the opportunity to describe
how he or she will be able to timely complete their deliveries that day. In addition, the
Employer maintains a practice known as “flexing," under which the Hartford Terminal
manager daily adjusis the number of packages delivared by each contract driver by
directing them to deliver packages to locations outside their route. Such "flexing’” rﬁay
occur when the terminal manager: (1) seeks {o ensure that no contract driver exceeds
the maximum number of hours of driving time permitted by DOT; (2) seeks to provide
service to a route when the contract driver regularly assigned to that route becomes
unavailable due to illness or other reasons; or (3) as described above, datermines that
the volume of packages to be delivered on one route exceeds the contract driver's
ability to timely deliver them. Contract drivers may not reject the “flexed” deliveries
assigned to them. Contract drivers may also "flex” packages amongst each other,
principally with contract drivers who service an adjacent route, They do not need the
Employer's permission to engage in such "flexing.”

Contract drivers play no role in generating customers or establishing the prices to
be charged for deliveries. Rather, customers contact the Employer to amange for
deliveries and the Employer exclusively sets all delivery prices, which it quotes and
charges to those customers. Customer complaints about a contract driver's delivery
service are directed to the Employer and investigated by the managers at the Hartford
Teminal. If the manager determines that the complaint is valid, the contract driver

i Thers is no contention that the contract drivers are supervisors under Section 2(11) of the Act
because of their right to utilize supplemental drivers or helpers during the peak seascn.
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receives a lesser amount of compensation in the following settiement check, as
described below.

F.  Vehicle Acquisition

In order to service their routes, all coniract drivers must initially purchase or lease
a vehicle approved by the Employer. Although the Agreement does not specify the
make or size of a contract driver's vehicle, it does provide that the vehicle is “subject to
the determination of its suitability for the service called for." In practice, this provision
means that the contract driver must have a vehicle that is sufficiently large to service his
or her particular route.

Generally, contract drivers at the Hartford Temninal purchase their vehicle from a
local or national truck dealer, or from a current contract driver looking to relinquish their
route, With regard to truck dealers, the Employer typically provides contract drivers with
the names of local and national dealers from which to purchase the vehicle, However,
contract drivers are not obligated to purchase/lease their vehicle from these dealers.
With regard to purchasing a used vehicle from a current driver, a contract driver who
becomes newly assigned to a route frequently purchases the vehicle of the contract
driver formerly assigned to that route. The parties negotiate the terms of the vehicle
sale without Employer involvement. In addition, the Employer mairtains & web site that
lists the name and contact information on all of its current contract drivers nationwide
who are seeking to sefl their delivery vehicle. Contract drivers access this wabsite
through their Employer identification number and, thereafter, without further Employer
involvement, contact other contract drivers listed therein to negotiate the terms of any
vehicle sale.

With regard to vehicle financing, the Employer does not provide financing or
guarantee loans obtained by contract drivers. However, the Employer typically provides
contract drivers with the names of five or six lenders willing to finance the purchase or
lease, including Bush Leasing, an enterprise with which the Employer maintains an
unspecified business affifiation.'® However, contract drivers are not obligated to
patronize these lenders. Rathet, they are free to obtain vehicle financing through any

source of their choosing,

1 Contract driver Garrett Anderson generally testified without elabaration that the lease for his
vahicle through Bush Leasing was "like a purchase through Fedex.,."
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In order to comply with DOT regulations, the Employer requires that contract
drivers submit daily driver logs and vehicle inspection reports to the Employer, and that
their vehicles pass an annuat safety inspection. In order to comply with the same DOT
regulations, but also to foster nationwide brand recognition, the Employer requires that
all delivery vehicles carry the Employer's logo, which is larger than the DOT minimum.
in this regard, contract drivers can opt to either have the Employer paint its logo onto
the vehicle, or purchase a removable magnetic logo. The Employer directs contract
drivers to a particular business for applying its logo to the vehicles."! Additionally, the
Employer requires that vehicles be white, have a backing camera, and that the vehicle
be maintained in a clean condition, free of damage and extranecus markings.
Sometime in 2006, the Employer responded to growing customer complaints ragarding
the delivery of damaged gooeds by requiring contract drivers who operated vehicies of a
certain size to purchase and install a vehicle shelving system, estimated at $1,300, at
the contract driver's expengs. The vahicle shalving system insures that packages do
not crush sach other during the course of the day.

Contract drivers bear ail expenses in operating their vehicle, including the costs
of repairs, maintenance, fuel, oil, taxes, tires, insurance, license fees, depraciation and
tolls.”® However, in order to frack a vehicle's fitness, the Employer requires contract
drivers to submit a monthly maintenance form on which the vehicle's tire tread depth is
noted, with receipts for maintenance and completed repair work attached. Further, as

described in the Wilmington DDE:

in order to encourage [contract drivers] to accumulate a fund from which
they may pay expenses such as vehicle maintenance and substitute
operators, the Operating Agreement provides that Fedex Home will
maintain and pay interest on a Service Guarantee Account into which the
contractors deposit money. Pursuant to Addendum 3 of the Agreement,
for each guarter in which a [contract driver's] average balance in the
account is $500 or more, Fedex contributes $100. Addendum 3 also
provides that Fedex Home, in its discretion, make loans to [contract
drivers] to fund maintenance costs in excess of the balance of their
Service Guarantee Account, up to a maximum of $5,000, depending on
the balance in their account.

" The record does not reflact the percentage of Hartford Teminal contract drivers who have the
Employer's logo painted on their vehicle versus wtilizing the magnetic logos.

" Under the Agraement, contract drivers may authorize the Employer to pay licanses, taxes and
fees on their behalf and to deduct the amount of those payments from their compensation.
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if & vehicle becomes inoperable for any length of time, contract drivers are reguired to
provide a suitable altemative at their expense. Genarally, this requires contract drivers
1o rent a replacement vehicle at their expense from a national car rental firm, such as
Enterprise.

G. Compensation, other Employer support and insurance
1. Compensation

Under the Agreement, the Employer unilaterally determines the rates of
compensation and pays contract drivers with a weekly "ssttlement check® that is based,
inter glia, on the number of packages delivered, the number of stops made, the distance
traveled, and the number of days his or her vehicle is available to provide service,

The Employer also pays various bonuses to its contract drivers, including a $750
quarterly payment to those contract drivers who service two or more routes; an
. unspecified amount for making deliveries during "peak’ season; a quarterly "service

bortus," based on the number of years that the individual contract driver has worked in
that capacity for the Employer; and a $120 bonus for each accounting period that the
contract driver has met certain goals regarding scanning accuracy and has an absence
of at-fault accidents or verified customer complaints, Further, as described in the
Wilmington DDE:
[AJll [contract drivers] are eligible for a group performance-related

bonus ranging from $10 to $30 per [contract driver] per period, if the

terminal in which they work meets a group “inbound service" goal for the

period...{and) receive a bonus of $50 per month if they do not fail a driver

release audit and receive no driver relaase complaints.

. Additionally, the Employer includes in the settlement check a "Temporary Cora
Zone Density” (TCZD) payment, ranging from $27 to $127 daily, to those contract
drivers servicing routes whers the customer density and package volume is still
developing. Under the Agreement, the Employer retains the right to unilaterally
eliminate the TCZD. Conversely, as noted above, it appears that coniract drivers also
have the contractual right to request negotiations with the Hartford Terminal manager
regarding an increase to the TCZD portion of the settlement check, If s0 requested, the
Employer conducts a "customer service ride" with the contract driver to evaluate the
appropriatenass of an increase. There is no evidence that any of fhe Hartford-based
contract drivers have successfully negotiated an increase to thair respective TCZD

allotment,
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if tuel prices increase substantially, the Agreement provides that the Employer
will pay contract drivers a fuel/mileage settlement of up to 10 cents per mile depending
on fuel prices within a five-mile radius of the Hartford Terminal.

2. Other Employer Support

in describing the level of support that contract drivers receive from the Employer,
current Hartford contract driver Emest Johnston generally testified that “Fedex is there.
for you all day, for any reason that you might need them.” In this regard, the Employer
provides support to its contract drivers in & variety of means. As previously noted, the
Employer refers contract drivers to dealers from which they may lease or purchase their
vehicle, to lendars willing to finance such purchases, and to its website that lists other
contract drivers wishing to sell their vehicle. Also, as previously noted, the Employer
provides each contract driver with daily route manifests and suggested delivery
saquences, and suggestions during the “customer service rides” for improving their
delivery performance. Also, as previously noted, the Employer shields contract drivers
from losses due to substantial increases in fuel by means of the fuel/mileage settlement,
and pays qualifying contract drivers $100 per accounting period in order to defray repair
costs, and also pays certain vehicle-related faxes and fees on their behalf.

In addition to the foregoing, contract drivers have the option to purchase the
Erhpioyer's “Business Support Package" (BSP), which, if purchased, is deducted from
the settlement check. At a daily cost of $4.25 per vehicle in service, the BSP provides
contract drivers with the following items required by the Employer in order to make
deliveries: uniform and identification badges bearing the Employer's name; vehicle
decals bearing the Employer's logo; scanner and related communications equipment;™®
annual DOT-required vehicle inspections and random DOT-required drug tests;
mapping software; contract driver assistance programs;'® and a weekly vehicle washing
service necessary to comply with both government regulations pertaining to waste water
run-off and with contractual standards. While contract drivers are free o purchase
these required goods and services elsewhere, there is no evidence that any Hartford-
based contract driver has ever done so.

W As noted above, the Employer usas the scanner o record the [ocation and delivery of each
package and to mest DOT requirements that tarriers know where their shipments are located, and log

the numhber of hours driven by each contract driver,

" None of the DDEs, thelr undertlying records, nor the instant record reveal what these programs

entail.
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The record reveals that the Employer periodically assists contract drivers with
other vehicle-related issues. In this regard, contract driver Chiappa testified that the
Employer’s managers intervened on his behalf on two separate occasions regarding
repair and warranty disputes involving his vehigie. According to Chiappa, on both
occasions, the Employer's intervention led to a reduction in the repair costs. On
another occasion, in 2005, former Hartford Terminal manager Bruce Rogers made all
the arrangements and placed the ordet for a delivery vehicle purchase on behalf of
Hartford-based contract driver llir Dishnica, following the latter's deaision to become a
contract driver. As necessary, the Employer lends money to contract drivers so they
can repair their vehicles, and charges interest on such loans that are tied to the current
“T-bill rate.” As described in greater detail below, the Employer also assists contract
drivers to secure vehicle insurance,

Except as noted herein, the Empioyer does not provide contract drivers with any
fringe benefits, including vacations or paid holidays, nor does it withhaold taxes from their
settlement checks. ‘Rather, the Employer annually provides a 1099 form to each
contract driver. With regard to vacations, because contract drivers are responsible for
finding a qualified substitute driver to cover their route when oﬁ vacation, the Empioyer
provides contract drivers the opportunity to buy into in its *Time-Off Program.” Under
this program, the Employer provides contract drivers with approved drivers to service
routes while the contract driver is on vacation. Most of the Hartfard-based contract
drivers participate in the Time-Off Program.

Additionalfy, Hartford Terminai Manager Hagar holds weekly “round table”
discussions with contract drivers during which Hagar provides themn with suggestions on
how to improve their delivery techniques and performance. The Employer's Regional
Safety and Maintenance Director, Michael Carey, also periodically meets with Hartford-
based contract drivers to discuss safety issues.

3. Insurance

The Agreement requires contract drivers to carry the foliowing three forms of
insurance in types and amounts specified by the Employer: (1) general liability
insurance; (2) "dead head" or “bobtail” insurance; and (3} work accident insurance.
According to the Agreement, a contract driver's failure to maintain any of these three
farms of insurance amounts to a contractual breach that could lead the Employer to
terminate the Agreement. Regarding the first of these types, the DOT requires carriers,
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such as the Employer, to maintain public liability insurance to protect against cargo loss,
and to protect the public against injuries or damage caused by the cartier's vehicles or
those of its contractors. According to Manager of Contractor Relations Timothy
Edmonds, in order to meet these regulations, the Employer maintains a self-insured
general fiability program that indemnifies itself and its contract drivers against claims of
vehicular personal injuries, property damage, cargo loss, or damage resulting from the
contract driver's operation of equipment in connection with the Employer's business,
Although the Employer does not charge contract drivers for the cost of maintaining this
insurance, all contract drivers are liable for the first $500 in damages resulting from the
operation of their vehicles. That amount is reduced to $250 after one year and
eliminated after two years of operation if they have no “at-fault” accidents during that
timeframe. ‘

Under the Agreement, contract driver indemnification does not occur # they or
their designated vehicle operator engages in willfully negligent or intentional
misconduct, or if they fail to comply with the Employer's Safe Driving Program
standards, Following either of these two circumstances, the Employer can revoke the
contract driver's participation in its self-insurance plan and require the contract driver to
secure thelr own liability insurance for damages occurring while in the performance of
the Employet's business.

The second type of insurance required by the Agreement, "dead head” or
"hobtail” insurance, insures contract drivers against damages they incur while operating
their vehicles for personal use. In this regard, the Employer requires contract drivers to
carry collision and liability insurance at their own expense in certain specified amounts
(higher than the State minimum) o protect against damages occurring when there are
no packages aboard the vehicle or when the contract driver or his operator is not
engaged in providing service for the Employer.

The third type of insurance required by the Agreement, work accident insurance,
iz akin to v;rnrker‘s compensation coverage. Under the Agreement, contract drivers
must maintain such insurance at their own expense in specified amounfs for both
themselves and drivers or helpers they may utifize, |

The Employer maintains an undefined relationship with an insurance company,
Protective Insurance, which provides contract drivers with any required insurance,
including the "dead head” or work accident insurance. Although contract drivers are not
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required to oblain such insurance through this comparny, the record shows that thay
frequently do so because Protactive's rates are significantly lower than rates they can
obtain elsewhere on their own. If the contract driver chooses to insure through
Protective, the Employer deducts the cost of premiums from their settlement checks.

H. Multi-Route Operators

As noted above, contract drivers have the right under the Agreement to obtain
and operate multiple routes. Interested drivers obtain such additional routes in the
same manner as described above in Section I1.D). Regardless of how the additional
route is acquired, the contract driver must sign a separate addendum covering the
additional route, In order to provide service fo? the additional route, a contract driver
acquires an additional vehicle through the same means previously described, and either
hires their own drivers to regularly service the route or temporarily contracts with one of
the Employer's temporary drivers. Drivers hired by contract drivers must be DOT-
qualified and must be approved by the Employer. in this regard, all drivers must have
clean driving and criminal records, and must pass the same physical examination, drug
tests and Employer's Safe Driving Program described above that are applicable to ail
contract drivers. Drivers hired by contract drivers must foliow all applicable work rules
previously describad, including the use of the scanner and the wearing of the
Employer's uniform and badges while performing deliveries.

Contract drivers have sole authority 1o hire and dismiss their drivers, and to
manage, supervise and determine the terms and conditions of their relationship with the
driver, including work hours, bonuses, and approval of time off requests. Contract
drivers are responsible for paying their driver's wages or compensation and for ali
expenses associated with hiring or engaging drivers, such as the cost of training,
physical exams, drug screening, employment taxes, and work accident insurance. The
amount of the driver's compensation and/or benefits and other matters, such as who is
responsible for fuel costs, are exclusively matters of negotiation between the contract

- drivers and the individuals he or she hires. Every day, while packages are being loaded
in the terminal, multipie-route contract drivers can shift packages among their hired
drivers as they see fit. In the event the Employer learns of delivery problems with ong
of the drivers hired by the contract drivers, the Employer has the contractual right to
speak to the contract driver about that individual.
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Since the Hartford Terminal opened in 2000, a total of six contract drivers have at
one time or another operated multiple routes. At the time of the hearing, only three of
these drivers were currently doing so. As noted above, with the exception of multi-route
contract driver Paul Chiappa, the Petitioner does not seek to include in the petitioned-for
unit the other two current multi-route operators, Roger Jones and Keith Ignasiak. | will
deal with Chiappa’s eligibility in a separate section below.

. Supervisory status of Paul Chiappa and unit status of Robert Dizinno

In about Aprit 2003, Chiappa entered into an Agreement with the Employer as a

contract driver and was assigned to service a route that sncompassed 14 fowns in the
Litchfield Courity area. Chiappa, who lived in this area, acquired this route directiy'ffom
the Employer at no cost. In about September 2003, Chiappa’s wife, who was employed
by another employer, lost her job. In order to retain health insurance and other benefits,
the couple decided that Chiappa would return to his {ormaer position as a supervisor with
another area employer, and that his wife would perform the deliveries for the Litchfield
route. Chiappa's wite parformed the Litchfield 'rouie delivery duties without any
oversight from her hushand until November 20085, at which time Chiappa resumed
personally servicing the Litchfield route.
in about the summer of 2004, Chiappa’s long-time friend, Robert Dizinno,

expressed his inferest to Chiappa about becoming a contract driver for the Employer.
Chiappa testified that he told Dizinno to speak directly with then-Hartford Terminal
Manager Rogers about acquiting an open route. Dizinno followed Chiappa's advice and
contacted Manager Rogers about bacoming a contract driver. He thereafter enrolled in
the Employer's QPDL training and served as a temporary driver. According to the
uncontroverted testimony of Chiappa and Dizinno, Manager Rogers was primarily
interested in having Dizinno sign an Agreement and become a contract driver,
However, according to both witnesses, when the time came for Dizinno to acquire a
delivery vehicle, he was unable to do so due to his poor credit rating. Upon leaming of
this development, Manager Rogers informed Chiappa and Dizinno that the Hartford
Teminal had several available routes that Dizinno could service as a contract driver,
but for the fact that the Employer could not offer him a contract driver's Agreement in
view of his inability to acquire a vehicle. According to Chiappa, Manager Rogers
suggested to Chiappa that Dizinno could still drive for the Employer if the route to which
he would be assigned was nominally operated under the auspices of a corporate entity
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headed by Chiappa, along with Dizinno’s purchase of Chiappa’s then-aging delivery
vehicle, Chiappa informed Rogers that he would like to sell said vehicle, but that he did
not want to operate a second routs, that he did not want o supervise another driver,
and that any supervisory issues that arose would be strictly between FRogers and
Dizinno. 1t is undisputed that Rogers agreed to Chiappa’s terms and further agreed that
Dizinno would eam ali of the money associated with his assigned route.

In August 2004, as a result of the aforementioned discussions, Chiappa and
Dizinno incorporated an enterprise known as "Scoville Hill Associates, LLC," under
which Chiappa, Dizinno and Chiappa’s wife became the corporation’s managing
members. In October 2004, Chiappa purchased a new vehicle to service the Litchiield
route and sold his former delivery vehicle to Dizinno. In about Novernber 2004,
Chiappa signed an addendum to his Agreement covering the open Manchester route,
which Rogers assigned fo Dizinno. Since that time, Dizinno has continued fo service
the Manchaster route and the Employer has continued to send separate setlement
checks and statements for each route in the corporation’s name. Each week, after
depositing the settlement check relating to the Manchester route into the corporation’s
account, Chiappa sends Dizinno the fuil amount of the Manchester route’s settlement
check. Chiappa and Dizinno also evenly split all bonuses, including the $750 quarterly
bonus paid to multi-route contractors. Because the Employer submits only one 1099
form covering both routes in the corporation’s name, the corporation separately
provides Dizinno with a 1098 form for the gross annual settlement check amounts
received from the Employer for the Manchester route.

Both Chiappa and Dizinno testified without contradiction that Chiappa has never
*supervised” Dizinno in any manner in servicing the Manchester route; that since
November 2004, Chiappa has spent & total of one hour on the Manchester route when
Dizinno injured his shoulder; and that Dizinno pays for all expenses associated with
operating the Manchester route and receives the full settlement amount for operating
that route. There is no evidence that Chiappa currently or has ever engaged in any of
the indicia enumerated in Section 2(11) of the Act with regard to Dizinno's operation of
the Manchester route.

Sometime in 2005, Dizinno formed Mohawk Transportation, LLC. Since that
time, Dizinno has filed a “Schedule C” form with his federal income taxes listing all
business expenses incurred in operating the Manchester route, including gas and

22



vehicle maintenance expenses. As described by Dizinno, “[Olther than being very good
friends, we're business partners. He does his thing and [ do my thing. He (Chiappa)
incurs expenses on his route, | incur expenses on my route. They're totally separate,”
Beyond the dynamics of the business relationship between Chiappa and Dizinno,
it appears that the Employer treats Dizinno as a contract driver in his own right. In this
regard, unlike its troatment of other drivers hired by and working for contract drivers, the
Employer conducts all discussions regarding the Manchester route directly with Dizinno,
not with Chiappa. Such discussions include customer service issues and the amounts
that are due to temporary and supplemental drivers used by Dizinno for the Manchester
route during the peak season. In addition, at its Hartford Terminal, the Employer
maintains mailboxes for all its contract drivers, but not for other drivers, so that contract
drivers can receive direct Employer communications regarding a number of route-
related matters. From Novembrer 2004 through February 2007, the Employer
maintained separate mailboxes for Chiappa and Dizinno. On February 27, 2007, the
second day of the hearing in the instant matter, Dizinno’s name was removed from his

mailbox without explanation.

.  Analysis and Conclusions
A. Independent Contractor Status of Contract Drivers

1. Applicable Law

Section 2(3) of the Act provides that the term “employee” shall not include “any
individua! having the status of independent contractor.” The burden is on the party
asserting independent contractor status to establish such status. BKN Inc., 333 NLRB
143, 144 (2001). In determining whether an individual is an employee or an independent
gontractor, the Board applies the common law agency test set forth in Restatement
(Second) of Agency, Sec. 220," and considers all the incidents of the individual's
relationship with the employing entity. Argix Direct, Inc., 343 NLRB 1017 (2004), and

cases cited therein.

13 The factors set forth in that test include: 1) the control that the employing entity exercisas over the
details of the work; 2) whether the individual is engaged in a distinct occupation or work; 3) the kind of
aooupation, including whether, in the locality In question, the work is usually done under the employer's
direction or by a specialist without supervision; 4) the skill required in the particular cccupation; 5)
whether the employer or the individual supplies the instrumentalities, fools, and the place of work for the
person doing the work; 6} the length of tima the individual is employed; 7) the method of payment,
whether by the fime or the job; 8) whether the work in quastion is part of the employer's regular business;
9} whether the parties believe the are creating an employment relationship; and 10) wheiher the principal

is i the business.
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Ort three separate occasions prior to the Employer's acquisition of Roadway
Package Systemns in 1998, the Board considered whether contract drivers employed by
Roadway were independent contractors or employees within the meaning of the Act. In
each case, the Board found that the drivers were employees. See Roadway Package
Systerns (Roadway /), 288 NLRB 196 (1988); Roadway Package Systems (Roadway
1), 292 NLRB 376 (1989), enfd. 902 F.2d 34 (6" Cir. 1990); and Roadway Package
Systems (Roadway 1), 326 NLRB 842 (1998). In addition, as noted above, on four
occasions since the Employer's acquisition of Roadway, the Board has affirmed
Regional Director determinations that contract drivers employed by the Employer at
either its Home or Ground operations are not independent contractors and are statutory
employees,

In ﬂaadwa}' iff, the Board focused on the following factors and considerations in
concluding that contract drivers are employees and not independent contractors: they
did not operate independent businesses, but instead performed functions that were an
essential part of the company’s normat operations; they did not have any prior training
or exparience, but instead received training from the company; they did business in the
company’s name with assistance and quidance from it; they did not ordinarily engage in
outside business,; they constituted an integral part of the company’s business under its
substantial control; they had no substantial proprietary interest beyond their investmant
in their vehicles; and they had no significant entrepreneurial 'opportunity for gain or loss,
id. at 851. In more recent cages involving the same issue, the Board has similarly relied
upon the same or similar factors in finding purported independent contractors to be
statutory employees. See Corporate Express Delivery Systems, 332 NLRB 1522, 1522
(2000}, enf'd. 282 F. 3d 777 (D.C. Cir. 2002).

2 Conclusion

Based upon the foregoing and the record as a whole, | find that the Employer has
failed to satisfy its burden of establishing that its contract drivers are independent
contractors within the meaning of Section 2(3) of the Act. More particularly, | rely upon

the following factors.

a. The Employer exercises substantial control
over the details of contract driver performance.

As in Aoadway Hi , the Employer in the instant case exercises substantial control
pver the contract driver's daily performance. In this regard, the Employer offers contract
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drivers what is essentially a take-it-ot-leave-it agreement. It also retains the right to
unilaterally reconfigure a contract driver’s assigned route. The Employer also requires
that contract drivers: (1) provide delivery service every day from Tuesday through
Saturday; (2) deliver all packages assigned to their route on the same day they are
recaived in the Hartford terminal; (3} deliver all packages for destinations outside their
route that are “flexed” to them by the Hartford Terminal manager; {4) scan all packages
with the Employer's scanner at the time packages are loaded into their vehicle and
delivered; (5) leave the Hartford Terminal only after the Employer has closed their route;
(6) exclusively use cantain approved vehicles for package deliveries while wearing
approved uniforms and badges identifying them as employees of the Employer; (7)
maintain their vehicles in a clean and presentable fashion, free of body damage and
extraneous markings and prominently displaying the Employer's name, loge and colors;
(8) purchase insurance In types and amounts specified by the Employer; (9) allow the
Employer's managers to ride aloﬁg with them several times annually in order to conduct
a “Customer Service Ride” or a “Driver Release Audit;” and (10) follow the Employsr’s
detailed delivery policies and practices, Including the "Driver Release Program” relating
to how packages are delivered to empty residences, and its “Safe Driving Program.”
With regard to these two latter programs, the Employer exercises control over contract
drivers by issuing monthly bonuses to those drivers who comply with these programs.
Although the logos, uniforms and badges are to some extent designed o comply with
DOT regulations, they are larger than required by DOT regudations, and they are also an
important component of the Employer’s nationwide effort to market its brand name.
b. Contract Drivers perform a function that is a regular
and essential part of the Emplover’s principal business,.
Thera is no evidence demonstrating that the Employar's contract drivers are
engaged In a distinct occupation or work. Rather, contract drivers perform a function
that is a regular and essential part of the Employer’s principal business operations.
Reflective of this reality, the Employer employs a complement of temporary drivers to
deliver packages to routes not yet permanently assigned to a contract driver. Further,
under the Agreement, when the Employer ultimately assigns a route to a contract driver,
they must deliver packages in the same manner as the Employer's temporary drivers,
and must do so in a manner “that can be identified as being part of the FHD system.”
As such, contract drivers must conduct business in the name of the Employer by
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wearing Employer uniforms and badges, and operating vehicles that prominently display
the Employers name, logo and colors. Significantly, they are prohibited from entering
into agreements with other package carriers or from engaging in other commaercial
pursuits while they are performing delivery services for the Employer. Although they
have a contractual right to use their vehicles for other business purposes when they are
not providing service for the Employer, they must first remove or mask the Employer's
name, logo and colors, a task that constrains their ability to freely utilize their vehicle for
other commercial enterprises. Their ability to use their vehicles for other business
purposes when they are not providing service for the Employer is further constrained by
the Employar's requirement that the contract drivers provide delivery services every
Tuesday through Saturday betwaen the hours of approximately 6 am to 8 pm.
Consequently, since the Harfford Terminal opened in 2000, there is no evidence that
any Hartford-based contract driver has ever used their vehicle for other commercial or
independent business purposes. |find, as did the Board in Roadway /lj, that “[tlhis lack
of pursuit of cutside business activity appears to be less a reflection of entrepreneurial
choice by the...drivers and more a matter of the obstacles created by their relationship
with [the Employer].” Accordingly, as the Board found in Roadway /I, because the
Employer's delivery requirements effectively prevenis the contract drivers from
realistically pursuing other commercial activities with their vehicles, their right to engage
in such outside activity amounts to “entrepreneurial oppottunities that they cannot
realistically take.” Roadway /if, supra, at 851 and fn. 36.

Moreover, the Employer exclusively solicits customers and is solely responsible
for arranging the deliveries made by contract drivers, In addition, the Employer’s
customers complain directly to the Employer, and not to the contract drivers, regarding
alt delivery issues. Following such complaints, the Employer unilaterally determines
whether the contract driver is at fault and takes whatever remedial action it deems
appropriate, including the termination of a contract driver's Agreement. Such control of
customer solicitation and service shov«_zs that the Employer is principally engaged in, and
responsible for, its package delivery business, and for protecting its reputation within

that industry.

¢. Contract drivers do not need any significant skill or
experience to perform the Emplover's delivery functions.

The evidence demonstrates that contract drivers do not need any signiticant prior
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training or experience to perform the Employer's delivery functions. Rather, the
Employer operates its QPDL training course to instruct prospective contract drivers on
how to safely operate delivery vehicles and how to perform package deliveries. The
Employer also first hires contract drivers as temporary employees so they can further
learn the package delivery business and the routes they may one day service.
d.  The Employer supplies contract drivers with the
necessary instrumentalities, tools and the place of work.

Contract drivers own or lease their delivery vehicles, which are costly, and are
responsible for the vehicle's maintenance, repair and fuel costs. However, in all other
respects, the Employer provides contract drivers with all necessary instrumentalities,
tools and support to effectively carry out the Employer's package delivery services. In
this regard, the Employer offers the Business Support Package, which provides contract
drivers with the required package scanner, all required work uniforms and badges, the
installation and repiaoemént of the Employer’s logos and markings on delivery vehicles,
weekly vehicle washings, and DOT physicals and vehicie inspactions. While contract
drivers are free to purchase these raquired goods and services elsewhere, there is no
evidence that any Hartford-based contract driver has ever done so. The Employer also
offers contract drivers the following benefits: {1) participation in its Time-Off Program,
pursuant to which the Employer arranges for an approved driver to cover the contract
driver's route while he or she is on vacation; {2) $100 per accounting period to help
defray repair costs to those contract drivers who maintain a sufficient vehicle
maintenance account; (3) a list of vehicle dealers and finance companies, and access to
its website featuring the names of other contract drivers selling their vehicles, through
which the required delivery vehicles can be acquired; (4) general liability insurance at no
cost; () access to an insurance firm, with which the Employer has a business
relationship, that offers better and more affordabile insurance rates; (6) daily route
manifests and a “turn-by-tum” suggested delivery sequence; {7) assistance and, if
necessary, intervention in repair disputes and purchase arrangements between a
contract driver and & deaier; and (8) weekly “round table” discussions with management
during which they receive suggestions on improving delivery performance. Finally, the
Employer offers to initially pay for the contract driver's operating expenses for licenses,
taxes and fees, as well as any direct expenses incurred by the Employer in connaction
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with such payments. “The Employer later deducts these costs from the contract driver's
seftlernent check.

Although the record reflects that contract drivers have some input into the initial
selection of their work location, i.e., their route, the Employer is free to thereafter
unilaterally alter a contract driver’s route and may "flex” more packages in or out of that
route on a daily basis as it solely deems necsssary.

e Compensation Package

The contract driver's compensation package also supports employee status. In
this regard, with the exception of TCZD payments, the Employer unilaterally establishes
compensation rates for all contract drivers. In addition, contract drivers have an
extremely limited ability on a daily basis to influence their income through parsonal effort
or entrepraneurial ingenuity because, as in Aoadway I, the terminal manager
determines the number of packages delivered each day due {0 route reconfiguration or
daily “flexing™. The Employer also provides contract drivers with a guaranteed minimum
compensation. In this regard, contract drivers derive significant income from the
Employer's "vehicle availability” payment, which contract drivers receive mersly for
showing up, and from the Employer's payment of the TCZD, which insulates contract
drivers against a route that is not yet fully developed. The Employer also shields drivers
from loss dus to substantially higher gasoline prices by providing them with a
fuel/mileage settlement subsidy.

f. The parties’ intentions regarding
independent contractor status,

Although the Agreament states that a contract driver providas services “strictly as
an indepandent contractor and not as an employee”, only one Hartford-based contract
driver has marked his vehicle to identify himself as an independent contractor. While
contract drivers have the right to incorporate, only three current Hartford-based contract
drivers, one of who is not in the petitioned-for unit, have done so.

The record also shows that contract drivers: {1) must purchase or lease their
delivery vehicle; (2) are free to determine when to begin and end their workday provided
they complete all delivery functions; (3) are free to determine the sequence of package
delivery; (4) take breaks at their discretion; (5) do not receive traditional fringe benefits;
{8) do not have taxes withheld from their settlement checks; and (7) are not subject to
ordinary discipling and may challenga the ternination of their Agreement through
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binding arbitration. | note, however, that these same factors were present in Roadway
111 as well as the DDEs, where the Board previously determined that they are insufficient
to satisfy the Employer’s burden.

g.  Otherfactors

The Employer asserts that the contract drivers’ option to operate multiple routes
and to sell their routes establishes their independeant contractor status, With regard to
operating multiple routes, the evidence doas not specifically reflect the nature of any
entreprencurial risk that a contract drivar undertakes in choosing to operate more than:
one route; nor does it refiect whether a multi-route contract driver necassarily realizes a
greater net par-route profit than does a single-route contract driver, Furthermore, the
gvidence shows that none of the contract drivers in the petitioned-for unit have
exercised their option to operate multiple routes.

As for the right to sell their routes, there is insufficient evidence to establish that
this right provides the contract drivers with any significant entrepreneurial opportunity.
In this regard, routes covered by the Hartford Terminal are readily available directly from
the Employer at no cost, or in conjunction with & vehicle sale. Moreover, contract
drivers may only sell their routes to buyers who are approved by the Employer and
willing to enter into the standard operating Agreemant. Notably, in the seven years the
Hartiord Terminal has been in operation, there have been only two route sales by
contract drivers. In this regard, | find, as in Roadway Ifi, that evidence of only a few
route sales is insufficient to support the Employer's contention that the contract drivers
are independent contraciors.

The Employer primarily relies upon two Board Decisions, Dial-a-Mattress, 326
NLRB 884 (1998), and Argix Direct, Inc., supra, in support of its contention that contract
drivers are independent contractors. Both cases are clearly distinguishable from the
instant case.

in Dial-A-Mattress, the Board found owner-operators who delivered the
employer's product to be independent contractors. In making that finding, the Board
noted that the owner-operators arranged their own training and were not required to
prcVide delivery services each day, and that the employer played no part inthe
selection, acquisition, or inspection of the owner-operators’ vehicles. The employer also
nad no requirement as 1o the type, model, color, size, or condition of the vehicles, and
provided no fuel subsidy or maintenance subsidy. Each vehicle had to display the

29



name of the owner-operaters’ companies, rather than the employer's name. Although
niot required to display the employer's advertising on their trucks, many awner-operators
did o, in exchange for a fee. Owner-operators were not required 1o wear employer
uniforms, and many had their own company uniforms. There was no guaranteed
minimum compensation to minimize the owner-operators’ risks, and there was evidence
that some owner-operators had nagotiated changes in delivery rates with the employer.
Nene of the above-described facts are present in the instant case.

In Argix Direct, the Board similarly found owner-operators who dal:vered the
employet's product to be independent coniractors. Unlike the instant case, however, the
employer in Argix Direct did not require that the owner-operator's trucks be of any
particular make, model, or color, and required only a small DOT-required sign with the
employer's name. The employer also placed no restriction on the use of vehicles for
other purposes, owner-operators were free to elect not to accept routes on specific
days, and some curiailed their services for the employer one day a week in orderto
work elsewhere. The owner-operators were not assigned specific routes, and the
- employer did not guarantee that the owner-operators would receive work each day. The
number of routes varied from day to day, so that owner-operators drove for the
employer fewer than five days a week most of the year, Owner-operators received no
guaranteed income. Moreover, it was common for contraciors to operate multiple
routes, as five of the contractors owned 20 of the 63 trucks.

Accordingly, based upon the foregoing and the record as a whole, | find that the
Employer has failed to satisfy its burden of establishing that contract drivers are
independent contractors within the meaning of Section-2(3) of the Act, and | shall
include them in the petitioned-for unit.

B. The supervisory status of Chiappa and the unit status of Dizinno

It is well established that the burden of proving supervisory status is on the party
asserting it. Kentucky River Communily Care v. NLRB, 532 U.8. 706 (2001); Oakwood
Healthcare, Inc., 348 NLRB No. 37, slip op. at 9 (Sept. 29, 2006). Based upon the
foregoing and the record as & whole, | find that the Employer has failed to satisfy its
burden of establishing that contract driver Paul Chiappa possesses and exercises
supervisory authority within the meaning of Section 2(11) of the Act. In reaching this
conclusion, t note the undisputed absence of any evidence that Chiappa has the
authority, in the interest of the Employer, to hire, transfer, suspend, layoff, recall,
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promote, discharge, assign, reward or discipline other employees, or responsibly to
direct them, or 1o adjust their grievances, or to effectively recommend any of these
actions using independent judgment.

The Employer supports its claim that Chiappa is a supervisor solely on the basis
that Chiappa executed the Agraament covering the Manchester route that is currently
operated by Dizinno, and that Chiappa receives the settlement check from the Employer
covering Dizinno's route and then remits that check in full to Dizinno.

Contrary to the Employer's contention, the evidence clearly establishes that
Chiappa executed the Agreement covering Dizinno’s Manchester route only as a favor
to the Employer and Dizinno, and not in order to partake in any proceeds generated by
that route, or to assume any responsibility for the supervision of that route. More
significantly, there is no evidence that Chiappa has ever possessed or exercised any
supervisory authority vis-a-vis Dizinno in the operation of the Manchester routs. Indeed,
the evidence shows that the Employer treats Dizinno as a contract driver and not as
Chiappa's employee. In this regard, from 2004 through the present, the Employer has
directly supervised Dizinno in his performance of the Manchaster route, has never
discussed any issues related to Dizinno’s route with Chiappa, and, unti! the second day
of the instant hearing, maintained a separate contract driver’s mailbox for Dizinno at the
Hartford Termminal.

Accordingly, based upon the foregoing and the record as a whole, ! find that the
Employer has failed to satisfy its burden of establishing that Chiappa is a supervisor
within the meaning of Section 2(11) of the Act.

] further find, contrary to the Employer's contention, that Dizinno shares a
sufficient community of interest with the other pelitioned-for contract drivers. in this
regard, in assessing the appropriateness of any proposed unit, the Board considers a
variety of community of interest factors, including the amount of wages and method of
payment, employee benefits, hours of work, employee skills and functions, degree of
functional integration, interchangeability and contact among employees, and whether
the employees have common supervision, work sites, and other terms and conditions of
employment. Kalamazoo Paper Box Corp., 136 NLRB 134 (1862).

Here, the record uneguivocally establishes that Dizinno works out of the same
Hartford terminal as do all other contract drivers, performing the same function for the
Employer. Dizinno reports to the same terminal management, begins his work day at
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that terminal at the same approximate start time as other contract drivers, and is subject
to the same policies and practices as alf other contract drivers, including custorner
service rides and driver release audits. Dizinno also undergoes the sams training and
periodic DOT testing as other contract drivers, and, similar to other contract drivers,
receives the full setlement amount for the Manchester route that he solely cperates.
Based upon the foregoing and the record as a whole, | shall include Dizinno in the
petitioned-for Unit. ‘

Accordingly, | find that the following employees of the Employer constitute a unit
appropriate for the purposes of collective bargaining within the meaning of Section 9(b)
of the Act:

All contract drivers employed by the Employer at its Hartford
Terminal; but excluding drivers and helpers hired by contract drivers,
terporary drivers, supplemental drivers, multiple-route contract drivers,
package handlers, office clerical employees, and guards, professional
employees and supervisors as defined in the Act.

DIRECTION OF ELECTION

An elaection by secret ballot shall be conducted among the employees in the unit
found appropriate herein at the time and place set forth in the notices of election to be
issued subsequently.

Eligible 1o vote: those employses in the unit who were employed during the
payroll period ending immediately preceding the date of this Decision, including
employees who did not work during that petiod because they were in the military
services of the United States, ilf, on vacation, or temporarily laid off; and employees
engaged in an economic strike which commenced less than 12 months before the
alaction date and who retained their status as such during the eligibility period, and their
replacements.

Ineligible to vote: smployees who have quit or been discharged for cause since
the designated payroll period; employees engaged in a strike who have been
discharged for cause since the strike's commencement and who have not been rehired
or reinstated before the election date: and employees engaged in an economic strike
which commenced more than 12 months before the election date and who have been

permansntly replaced.
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The eligible employees shall vote whether or not they desire to be represented for
collactive hargaining purposes by Intemational Brotherhood of Teamsters, Local Union
No. 871.

To ensure that all eligible amployees have the opportunity to be informed of the
issues in the exercise of their statutory rights to vote, all parties to the election should
have access to a list of voters and their addresses that may be used to communicate
with them. Exgelsior Underwear, Inc., 156 NLRB 1236 (1866}, NLRB v. Wyman-Gordon
Company, 394 U.S. 759 (1969). Accordingly, it is hereby directed that within seven (7)

_days of the date of this Decision and Direction of Election, the Employer shall file with
the undersigned, an sligibility list containing the full names and addresses of all the
eligible voters. Nosth Macon Health Care Facility, 315 NLRB 358 (1894). The
undersigned shall make the list available to afl parties to the election. In order to be
timely filed, such list mﬁst be received in the Regional office, 280 Trumbull Street, 21st

_Floor, Hartford, Connecticut 06103, on or before April 18, 2007. No .extension of time ta
file these lists shall be granted except in extraordinary circumstances. Failure to comply
with this requirement shall be grounds for setting aside the election whenever proper

objections are filed.
Right to Request Review

Under the provisions of Section 102.67 of the Board's Rules and Reguiations, a
request for review of this Dacision on Remand may be filed with the National Labor
Relations Board, addressed to the Executive Secretary, 1099 14th Street, NW.,
Washington, DC 20570, or electronically pursuant to the guidance that can be found at
the Agency's Website at www.nirb.qov. Select the E-Gov tab and click on E-Filing,
then select the type of document you wish to file electronically and you will navigate to
detailed instructions on how to file the document. This request must be received by the
Board in Washington by April 25, 2007.

Dated at Hartford, Connecticut this 11th day of April, 2007.

/R it

Peter B. Hoffman, Régional Director
National Labor Relations Board
Region 34
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