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DECISION AND ORDER

BY CHAIRMAN LIEBMAN AND MEMBER SCHAUMBER

On October 6, 2008, Administrative Law Judge Mar-
garet G. Brakebusch issued the attached decision. The
Respondent filed exceptions and the Charging Party and
the General Counsel filed answering briefs. The Charg-
ing Party filed exceptions and a supporting brief, the Re-
spondent filed an answering brief, and the Charging
Party filed a reply brief.

The National Labor Relations Board' has considered
the decision and the record in light of the exceptions” and

! Effective midnight December 28, 2007, Members Liebman,
Schaumber, Kirsanow, and Walsh delegated to Members Liebman,
Schaumber, and Kirsanow, as a three-member group, all of the Board’s
powers in anticipation of the expiration of the terms of Members Kir-
sanow and Walsh on December 31, 2007. Pursuant to this delegation,
Chairman Liebman and Member Schaumber constitute a quorum of the
three-member group. As a quorum, they have the authority to issue
decisions and orders in unfair labor practice and representation cases.
See Sec. 3(b) of the Act. See Snell Island SNF LLC v. NLRB, 568 F.3d
410 (2d Cir. 2009); New Process Steel v. NLRB, 564 F.3d 840 (7th Cir.
2009), petition for cert. filed 77 U.S.L.W. 3670 (U.S. May 22, 2009)
(No. 08-1457); Northeastern Land Services v. NLRB, 560 F.3d 36 (1st
Cir. 2009), rehearing denied No. 08-1878 (May 20, 2009). But see
Laurel Baye Healthcare of Lake Lanier, Inc. v. NLRB, 564 F.3d 469
(D.C. Cir. 2009), petitions for rehearing denied Nos. 08-1162, 08-1214
(July 1, 2009).

% There are no exceptions to the judge’s finding that, in December
2007, the Respondent violated Sec. 8(a)(3) and (1) by altering the job
duties of licensed practical nurses (LPNs) in order to prevent them from
selecting the Union as their collective-bargaining representative. Addi-
tionally, there are no exceptions to the judge’s dismissal of the allega-
tion that the Respondent violated Sec. 8(a)(1) by threatening employees
with a lawsuit for engaging in union and/or protected concerted activi-
ties.

After the due date for filing exceptions to the judge’s decision, the
Respondent submitted a motion requesting leave to file an additional
exception. The General Counsel and the Charging Party filed motions
in opposition. In this late-filed exception, the Respondent argues that
the judge erred by not considering a collective-bargaining agreement
covering a unit of the Respondent’s nonprofessional employees. The
Respondent contends that provisions in the agreement, which is in the
record, prohibit the Union from organizing the Respondent’s LPNs. To
the extent that this contention is a challenge to the issuance of a bar-
gaining order in this case, we find that it is encompassed by the Re-
spondent’s timely filed exception to that order. Accordingly, we need
not rule on the Respondent’s motion. Turning to the merits, we find
that the Respondent’s contention is wholly without merit. The Board
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briefs and has decided to affirm the judge’s rulings, find-
ings,” and conclusions as modified and to adopt the rec-
ommended Order.

We adopt the judge’s findings that the Respondent vio-
lated Section 8(a)(1) when its director of nursing, Duro-
dola Adewolu, threatened employees with job loss and
unspecified reprisals for engaging in union activities,
promised employees a reward for surveillance of other
employees’ concerted activities, created the impression
that employees’ union activities were under surveillance,
interrogated employees concerning their union sympa-
thies and activities, threatened to blackball employees for
engaging in union activities, and threatened employees
with the futility of their selection of the Union.*

We agree with the judge that the Respondent violated
Section 8(a)(3) and (1) by discharging Licensed Practical
Nurses (LPNs) Lavern Harper, Dianne Rounds,” and
Michael Thurmond.® We also adopt the judge’s finding
that the Respondent did not violate Section 8(a)(3) and

has found enforceable “a union’s contractual agreement not to represent
[certain] employees during a collective-bargaining agreement’s term.”
UMass Memorial Medical Center, 349 NLRB 369, 369 (2007). As-
suming arguendo that the agreement did prohibit the Union from repre-
senting the LPNss, it nevertheless expired by its terms on December 31,
2007. It thus has no bearing on the Union’s subsequent efforts to repre-
sent the LPNS, or on the propriety of a bargaining order as a remedy for
the unfair labor practices that we find here.

Member Schaumber dissented in UMass but agrees with the proposi-
tion for which it is cited here.

* The Respondent has excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

Some of the Respondent’s exceptions contend that the judge’s rul-
ings, findings, and conclusions demonstrate bias and prejudice. On
careful examination of the judge’s decision and the entire record, we
are satisfied that the Respondent’s contentions are without merit.

* In finding this last violation, Member Schaumber does not rely on
Adewolu’s statement to employee Michael Thurmond that the Union
was “just a waste of time.” Member Schaumber would find that a
statement that a union was “just a waste of time,” without more, would
be protected speech under Sec. 8(c).

> The judge inadvertently misspelled Rounds” first name as “Diane.”

The judge inferred the Respondent’s knowledge of Rounds’ union
activity based on the circumstances surrounding Rounds’ discharge.
We find it unnecessary to rely on this finding to establish the Respon-
dent’s knowledge, but rather rely on the judge’s finding that employee
Harper credibly testified that Adewolu told her of Rounds’ attendance
at a union meeting.

® In finding that the Respondent violated Sec. 8(a)(3) and (1) by dis-
charging Thurmond, Member Schaumber does not rely on the judge’s
finding that the Respondent provided inconsistent or shifting reasons
for its decision to discharge Thurmond.
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(1) by disciplining and discharging LPN Kalea Wil-
liams.”

Finally, we agree with the judge’s recommendation
that the Respondent be ordered to bargain with the Union
pursuant to NLRB v. Gissel Packing Co., 395 U.S. 575
(1969). In recommending a Gissel bargaining order, the
judge relied on the numerous 8(a)(1) violations commit-
ted by Adewolu and the unlawful discharges of Harper,
Rounds, and Thurmond. We rely on these violations, as
well as on the judge’s finding that the Respondent
unlawfully altered LPN job duties. The Respondent be-
gan this unlawful alteration only days after learning of
the Union’s first organizational meeting. This unlawful
attempt to destroy the bargaining unit and remove the
LPNs from the Act’s protection clearly had a “tendency
to undermine the majority strength and impede the elec-
tion processes.” Id. at 614; see also Regency Manor
Nursing Home, 275 NLRB 1261, 1261 (1985) (Board
issued Gissel bargaining order where, inter alia, respon-
dent “unlawfully coerced employees into accepting ‘su-
pervisory’ positions in a scheme to undermine union
support among employees and to interfere with the em-
ployees’ right to vote in the Board-conducted election.”).
For this reason, in combination with those the judge dis-
cussed, we find that a Gissel bargaining order is war-
ranted in this case.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge and
orders that the Respondent, Regal Health and Rehab
Center, Inc., Oak Lawn, Illinois, its officers, agents, suc-
cessors, and assigns, shall take the action set forth in the
Order.

Dated, Washington, D.C. August 28, 2009

Wilma B. Liebman, Chairman

" The Respondent excepts to the judge’s denial of its motion at hear-
ing to strike Kalea Williams’ testimony. The Respondent advances no
new arguments to support this position. Accordingly, as we agree with
the judge’s reasons for denying this motion, we reject the Respondent’s
exception.

We correct the following inadvertent errors made by the judge,
which do not affect our decision. In finding that the Respondent law-
fully discharged Williams for failing to timely start a patient’s feeding
tube, the judge stated that the General Counsel submitted into evidence
a medication record for another patient. However, this record belongs
to the patient in issue. In finding Harper’s discharge unlawful, the
judge stated that the Respondent submitted into evidence a sheet from a
patient’s medical file. This document, however, is not in the record.
Finally, the judge stated that Assistant Administrator Sanuelle Williams
admitted that the Respondent never disciplined Rounds for excessive
absences. However, Williams testified that the Respondent verbally
disciplined Rounds for excessive absences.

Peter C. Schaumber, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

Sylvia L. Taylor, Esq., for the General Counsel.
Michael Lerner, President, pro se, for the Respondent.
Margaret A. Angelucci, Esq., for the Charging Party.

DECISION

STATEMENT OF THE CASE

MARGARET G. BRAKEBUSCH, Administrative Law Judge.
This case was tried in Chicago, Illinois, on May 27 through
May 30, 2008, and on June 25 and 26, 2008. The charge in
Case 13—CA—44481 was filed by the Service Employees Inter-
national Union Healthcare, Local 4 (the Union) on January 8,
2008. The charge in Case 13—CA—44482 was filed by the Un-
ion on January 8, 2008, and amended on February 25, 2008.
The charge in Case 13—-CA-44619 was filed by the Union on
March 27, 2008, and amended on March 28 and on May 5,
2008.

On May 5, 2008, the Regional Director for Region 13 of the
National Labor Relations Board (the Board) issued a second
order consolidating cases, consolidated complaint and notice of
hearing based upon the allegations contained in Cases 13—CA—
44481, 13—-CA-44482, and 13-CA-44619. The consolidated
complaint alleges that Respondent issued a disciplinary writeup
to employee Kalea Williams on March 20, 2008. The consoli-
dated complaint further alleges that on various dates in January
and March 2008, Respondent terminated employees Lavern
Harper, Diane Rounds, Michael Thurmond, and Kalea Wil-
liams because of their support for, and assistance to, the Union
in violation of Section 8(a)(3) of the Act. The consolidated
complaint also alleges that Respondent further violated Section
8(a)(3) by altering the working conditions of its employees in
mid-December 2007 and about December 20, 2007. Finally,
the consolidated complaint alleges that on various dates be-
tween November 2007 and January 2008, Respondent’s direc-
tor of nursing, Durodola Adewolu, engaged in 17 independent
violations of Section 8(a)(1) of the Act.

The General Counsel further alleges that a majority of Re-
spondent’s full-time and regular part-time licensed practice
nurses (LPNs) designated and selected the Union as their col-
lective-bargaining representative on or about November 18,
2007. The General Counsel seeks a bargaining order as a part
of the remedy for Respondent’s alleged unfair labor practices.

On the entire record,' including my observation of the de-
meanor of the witnesses, and after considering the briefs filed
by the General Counsel, the Union, and Respondent, I make the
following

! The consolidated complaint initially alleged that Food Services Su-
pervisor Derrick Hawkins unlawfully threatened employees with dis-
charge on or about March 26, 2008. During the course of the hearing,
however, the General Counsel moved to withdraw the complaint allega-
tion.
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FINDINGS OF FACT

I. JURISDICTION

Respondent, an Illinois corporation, with an office and place
of business in Oak Lawn, Illinois, has been engaged in the busi-
ness of providing skilled nursing care. During the past 12
months, Respondent purchased and received goods, products,
materials, and/or services valued in excess of $3000 from other
enterprises including public utilities located within the State of
Illinois, each of which public utility had received the goods,
products, materials, and/or services directly from points outside
the State of Illinois. The Respondent admits and I find that it is
an employer engaged in commerce within the meaning of Sec-
tion 2(2), (6), and (7) of the Act and that the Union is a labor
organization within the meaning of Section 2(5) of the Act.

II. ALLEGED UNFAIR LABOR PRACTICES

A. Issues

1. Whether the licensed practical nurses employed at Re-
spondent’s facility are supervisors within the meaning of Sec-
tion 2(11) of the Act?

2. Whether Respondent, acting through its director of nurs-
ing, engaged in multiple violations of 8(a)(1) of the Act as al-
leged in the complaint?

3. Whether Respondent issued a verbal warning to employee
Kalea Williams in violation of Section 8(a)(3) and (1) of the
Act?

4. Whether Respondent terminated the employment of em-
ployees Lavern Harper, Diane Rounds, Michael Thurmond, and
Kalea Williams in violation of Section 8(a)(3) and (1) of the
Act?

5. Whether a Gissel bargaining order is warranted?

B. Respondent’s Facility and Operation

Respondent operates a long-term healthcare facility in Oak
Lawn, Illinois. Healthcare to patients is primarily administered
by licensed practical nurses (LPNs) and certified nursing assis-
tants (CNAs). The facility is composed of two floors providing
full-time health care to approximately 90 to 95 patients. There
are usually 40 to 45 patients on the second floor who require
more skilled nursing care. There are approximately 50 patients
on the first floor who require less skilled care. For purposes of
this decision, the individuals who receive nursing care at the
facility are referenced to as either patients or residents. There
are three scheduled shifts for employees: 7 a.m. to 3 p.m., 3 to
11 p.m., and 11 p.m. to 7 a.m. The LPNs provide nursing care
to the patients, administer medications, and are responsible for
completing the requisite nursing care documentation. The
CNAs are responsible for assisting patients with activities of
daily living; such as turning, bathing, clothing, and feeding.
The CNAs also check the patients’ vital signs and report any
changes in the residents’ condition to the LPN on duty. For
each shift, there is one LPN on the first floor and two LPNs on
the second floor. There are normally three CNAs assigned to
the second floor and two CNAs assigned to the first floor. The
Union represents 80 percent of Respondent’s employees. The
Union represents not only the CNAs, but also the employees in

housekeeping, laundry, and dietary. CNA Jeraldine Cheatem
(Cheatem) is a union steward for the bargaining unit. The
LPNs are essentially the only group of employees at Respon-
dent’s facility, who were not represented by the Union prior to
November, 2007.

Michael Learner is not only the owner, but also the adminis-
trator of the facility. He appeared as pro se representative for
the Respondent during the hearing. Deborah Kipp is director of
operations and Sanuelle Williams is assistant administrator.
During the period in issue, the LPNs were directly supervised
by Respondent’s director of nursing (DON), Durodola Ade-
wolu (Adewolu). Adewolu came to the United States from
Nigeria and he assumed the position of DON at Respondent’s
facility in August 2007. Adewolu is the direct supervisor for
the LPNs and he prepares their monthly work schedule. In
November 2007, there were 13 LPNs. Rhonda White has been
the quality assurance nurse since October 25, 2007. White
supervises approximately 22 CNAs and prepares their monthly
work schedule.

C. Terms and Definitions

Because of the nature of the employees’ work, this record
contains a number of medical, nursing, and specialized industry
terms that are generally unfamiliar. In some instances, these
terms were specifically defined by the witnesses. In other in-
stances, the term definitions became apparent after multiple
witness testimony. For purposes of clarification, such industry
and nursing terms are described below:

1. “G-Tube” describes a gastrointestinal feeding tube
that is inserted directly into a patient’s stomach for pa-
tients who are unable to orally ingest food

2. “MAR?” is the Medication Administration Record in
a patient’s file.

3. “PICC line” is an intravenous line that is inserted to
allow a patient to receive medicines and fluids.

4. “POS” is a physician order sheet contained in the
patient file that lists the medications to be administered to
the patient.

5. “Trach” refers to an artificial breathing tube inserted
in a patient’s trachea.

6. For purposes of this record, the terms “charge
nurse” and “LPN” are used interchangeably.

7. “Writeup” refers to employee discipline that is re-
duced to written form.

8. “In-service” is a term that is applied by witnesses to
include more than one situation. In-Service may apply to
a meeting where employees are brought together for train-
ing in a specific area. In-service may also apply to one in-
dividual providing training to an employee concerning a
specific nursing task. Respondent also uses the term in-
service to apply to a disciplinary step preceding a written
warning.

9. “Call-off” is a term used to describe an employee’s
notifying the facility that the employee is not reporting for
a scheduled shift.
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D. Employee’s Organizing Efforts

Kalea Williams® (Williams) worked as an LPN at Respon-
dent’s Oak Lawn facility from July 7, 2007, until her termina-
tion on March 27, 2008. Based upon information that she re-
ceived from Union Steward Gerri Cheatem, Williams contacted
a representative from the Union in approximately mid-
November 2007. Williams testified® that she contacted the
Union about representation for the LPNs because of her con-
cerns about working conditions and pay. Within a couple of
days of talking with the Union’s representative, Williams re-
ceived union authorization cards to distribute to other LPNs.
The union representative instructed her to tell the other nurses
about the benefits of unionization and to ask them to sign the
authorization cards. Williams signed an authorization card on
November 15, 2007. She then collected signed authorization
cards from 10 other nurses. The 11 authorization cards were
signed and collected over the period of time between November
15 and 18. Williams submitted the cards to the Union in No-
vember.

On December 6, 2007, Williams attended a union meeting
for employees at the McDonald’s restaurant located approxi-
mately two-tenths of a mile from Respondent’s facility. The
meeting was attended by employees Diane Rounds, Michael
Thurmond, Shanina Mitchell, Diane Gavin, Williams, and the

2 For purposes of this decision, Kalea Williams is referred as either
Kalea Williams or “Williams.” Kalea Williams is distinguished from
Assistant Administrator Sanuelle Williams, who is always referenced
as Administrator Williams and from Omolo Williams who is also an
LPN and who was called to testify on behalf of Respondent.

* During the hearing, Respondent moved to have all of Kalea Wil-
liams’ testimony stricken from the record, asserting that the General
Counsel tried to withhold evidence regarding Kalea Williams. Respon-
dent renewed the motion in posthearing brief and asserts: “During
Williams’ testimony, when Respondent was collecting an exhibit that
wasn’t yet entered into evidence, the General Counsel slipped evidence
under her papers in an attempt to keep it, and thereby deceive Respon-
dent.” The record reflects, however, that Respondent attempted to
submit a document into evidence that was covered by the General
Counsel’s subpoena and not produced in response to the subpoena.
When counsel for the General Counsel raised this issue, Respondent
sought to retrieve the document from distribution to the parties. Re-
spondent also asserts that the testimony should be stricken because the
General Counsel failed to provide all of Kalea Williams’ affidavits to
Respondent for cross-examination. The record reflects, however, that
upon Respondent’s first opportunity to cross-examine Williams, the
General Counsel provided two affidavits (GC Exhs. 33 and 34) for
Respondent’s review. Later in the hearing, the General Counsel dis-
covered that Williams had given an additional affidavit that had not
been made available to Respondent for cross-examination. The Gen-
eral Counsel provided the additional affidavit to Respondent and Kalea
Williams was recalled by Respondent for cross-examination concerning
the additional affidavit. Because Respondent appeared pro se, it is
understandable that some procedural matters may have been confusing
for Respondent. 1 do not find, however, that the General Counsel
“hide” Respondent’s documents or failed to turn over all of the requi-
site affidavits to Respondent. While Respondent did not produce all of
the books and records subpoenaed by the General Counsel, Respondent
was not precluded from offering relevant documents. Additionally,
Respondent was given the opportunity to recall Williams for additional
cross-examination concerning the additional affidavit. Accordingly, 1
deny Respondent’s motion to strike the testimony of Kalea Williams.

union representative. The meeting lasted for approximately an
hour. During the meeting, the employees not only talked about
the benefits of having a union and scheduling issues, they also
discussed a prior sexual harassment charge involving Adewolu.

Williams reported to work at approximately 4 p.m. on De-
cember 14, 2007. Williams testified that almost immediately
after reporting to work, she spoke with Adewolu in his office.
She recalled that he told her that he had heard that he had been
discussed at the union meeting. He asked her why she had
accused him of sexual harassment. Williams told him that it
had not been personal, she had simply let the Union know the
kinds of issues that employees faced at the facility and he had
been one of the issues.

Approximately a week after the December 14, 2007 conver-
sation, Williams again spoke with Adewolu in his office. Wil-
liams testified that when Adewolu asked her if it was true that
the LPNs were trying to get a union, she had confirmed that
they were. She recalled that he told her that they could not
have a union because LPNs were supervisors. Williams re-
sponded that they were not supervisors and had no authority to
discipline other employees. Adewolu told her that Lerner
would fire all of them if they continued with the same action.
Williams told Adewolu that if Lerner fired her, she would be
sitting at home at Lerner’s expense.

Kalea Williams also attended a second meeting with the un-
ion representative on December 19 at the Dunkin Donuts res-
taurant near the facility. Williams told other employees about
the meeting in person and by telephone. Only Kalea Williams
and Lavern Harper attended the meeting with the union repre-
sentative. Williams recalled that as she and Lavern Harper
were leaving the building, Adewolu asked her if she was taking
Harper to another one of her union meetings. Williams simply
responded that they were going to lunch. Harper corroborated
that Adewolu made this remark to them as they were leaving
the building. Kalea Williams also testified that prior to her
discharge; she distributed union handbills to the other nurses.
While she asserted that Adewolu saw her doing so, she did not
identify the date or circumstances in which she did so.

On January 8, 2008, the Union filed a petition with the
Board, seeking to represent all full-time and part-time LPNs.
Respondent denies knowledge of the Union’s organizing before
receiving written notice from the Board on January 10, 2008.

E. Whether LPNs are Statutory Supervisors

Perhaps the most pivotal issue in this case involves the issue
of whether the LPNs are supervisors as defined by the National
Labor Relations Act (the Act). All of the alleged discrimina-
tees in this case are LPNs and all of the alleged 8(a)(1) state-
ments were made to alleged discriminatees. Respondent main-
tains that the LPNs are supervisors and are thus outside the
protection of the Act. The General Counsel and the Charging
Party submit that these employees are not supervisors and are
well within the protection of the Act.

Under Section 2(11) of the Act, a supervisor “means any in-
dividual having authority, in the interest of the employer, to
hire, transfer, suspend, layoff, recall, promote, discharge, as-
sign, reward, or discipline other employees, or responsibly to
direct them or to adjust their grievances, or effectively to rec-
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ommend such action, in connection with the foregoing the ex-
ercise of such authority is not of a merely routine or clerical
nature, but requires the use of independent judgment.” The
enumerated powers in Section 2(11) are to be read in the dis-
junctive. However, possession of one or more of the stated
powers does not convert an employee into a 2(11) supervisor
unless the exercise of such authority is not of a merely routine
or clerical nature, but requires the use of independent judgment.
Adco Electric Inc., 307 NLRB 1113, 1120 (1992). The Board
does not construe supervisory status too broadly because the
employee who is deemed a supervisor loses his protected right
to organize. Therefore, the burden of proving that an individual
is a supervisor is placed on the party alleging that supervisory
status exists. Masterform Tool Co., 327 NLRB 1071, 1071
(1999).

There is no record evidence that the LPNs have the authority
to hire, fire, promote, transfer, layoff, recall, reward, set wage
rates, evaluate employees, or to make effective recommenda-
tions regarding any of these actions. Respondent, nevertheless
asserts that LPNs meet at least six of the criteria of supervision
discussed in the Board’s decision in Oakwood Healthcare, Inc.,
348 NLRB 686 (2006). Specifically, Respondent asserts that
LPNs use independent judgment in CNA staffing, scheduling,
assignment of duties, and monitoring of work. Respondent
further asserts that the LPNs have the authority to discipline,
suspend employees, adjust grievances, and to responsibly direct
the work of CNAs.

In its recent decision in Oakwood Healthcare, Inc., above,
the Board found that the employer failed to establish that rotat-
ing charge nurses exercised supervisory authority for a substan-
tial part of their worktime. In its decision, the Board sought to
clarify its interpretation of the terms “independent judgment” as
well as the terms “assign” and “responsibly direct.” Specifi-
cally, the Board defined assign as the act of designating an
employee to a place (such as a location, department, or wing),
appointing an individual to a time (such as a shift or overtime
period), or giving significant overall duties or tasks to an em-
ployee. For purposes of the Act, the assignment must be a
designation of significant overall duties and not simply an ad
hoc instruction that the employee perform a discrete function.
Id. at 689. In defining the term “responsibly direct,” the Board
pointed out that an individual may be a supervisor if that indi-
vidual determines what job will be undertaken next and who
will perform the job. Supervisory status is conditioned, how-
ever, on the accompanying accountability for such decisions. It
must also be shown that the employer delegated to the putative
supervisor the authority to direct the work and the authority to
take corrective action if necessary. Id. at 693. Additionally, it
must be shown that there is the prospect of adverse conse-
quences for the putative supervisor arising from this discretion
in directing the work of employees. Finally, the Board defined
independent judgment as judgment that is not effectively con-
trolled by another authority and the exercise of which must rise
above merely routine or clerical discretion. Id. at 694.

In support of its assertion that LPNs possess and exercise
various indicia of supervisory status, Respondent relies in part
upon the testimony of admitted Supervisor Rhonda White, who
began working at the facility on October 8, 2007. She testified

concerning various areas of authority based upon her work at
Respondent’s facility as an LPN floor nurse. She initially testi-
fied that she worked as a floor nurse from October 8, 2007, to
November 26, 2008. She maintained that during this period of
time, she worked two to three times each week as a floor nurse
on the second floor. When shown the November 2007 LPN
schedules, she acknowledged that she worked as an infection
control nurse rather than a floor nurse during November 2007.
Later in her testimony, she further acknowledged that she was
promoted to the quality assurance position on October 25,
2007. Interestingly, however, Administrator Williams testified
that White was actually hired into the facility as a quality assur-
ance nurse. Thus, while White gave extensive testimony about
her exercise of supervisory authority as a floor nurse, the record
reflects that her work as a floor nurse was quite limited or per-
haps even nonexistent. At best, White may have worked as a
floor nurse for only about 3 weeks. Accordingly, her testimony
in this regard is given little weight.

Additionally, Respondent presented the testimony of LPNs
Genette Clay, Oluyemi Agunbiade, Gal Vandusn, and Omolo
Williams. While they all testified concerning different aspects
of exercising supervisory authority, they were hired in January
and February 2008 and only after the LPNs began organizing.
Although LPN Vandusn previously worked for Respondent for
a period of time prior to November 2006, she held supervisory
roles as the MDS coordinator and a wound care nurse during
the last year of her employment. She is not currently a floor
nurse and was promoted to the supervisory position of MDS
coordinator 2 months after she again began working for Re-
spondent in February 2008.

The remaining evidence concerning each area of alleged au-
thority and my conclusions are discussed as follows.

1. Calling in CNAs for additional work and scheduling
breaks and lunches

Respondent asserts that LPNs can call in additional CNAs to
work if needed and they have the authority to ask employees to
stay over for the next shift. Although LPN Genett Clay testi-
fied that she could call in employees to work, she admitted that
she has never done so. It is also significant that Clay has only
been employed at Respondent’s facility since January 4, 2008,
and after the Union began organizing the LPNs. Although
CNAs Eusdace Dwiei and David Carey testified that LPNs
have called employees in to work, they acknowledged that they
did not know whether the LPNs obtained the approval of man-
agement before doing so. LPN Gal Vandusn testified that if
she found that she needed additional CNAs, she would “make a
phone call to try to get another CNA to come in.” Vandusn,
however, has only recently worked as a floor nurse from Febru-
ary to April 2008. She now holds a supervisory position as the
MDS coordinator.

LPN Angela Hicks has worked at Respondent’s facility for 8
years. She testified that if there is only one CNA working on
the floor, she can call to the other floor and ask for a CNA to
come to her floor to assist with the patients. She testified that if
there is not another CNA available on the other floor, she con-
sults a list of CNA names and numbers and calls to see if a
CNA can come in early for their shift or if they are available
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even if not on the schedule. She estimated that within the past
year, she may only have done so four times. CNA Debra Rais
testified that while she has never been called in to work by an
LPN, she has been called to come in to work by another CNA.

Administrator Williams testified that there are a specific
number of CNAs assigned to each floor for each shift. She
explained that if the CNAs call off and do not report to work,
the LPN on duty can call in CNAs to fill those empty spaces.
Administrator Williams also asserted that an LPN has authority
to call in extra CNAs even if there are no shortages of CNAs on
the floor. She contends that the LPN can do so without getting
permission from either her or from the director of nursing.
Adewolu testified, however, that because there are a specific
number of hours allowed for nurses each week, management
employees work on the floor in order to contain costs.

The overall evidence does not reflect that LPNs use inde-
pendent judgment in determining when additional CNAs are
needed or in selecting the CNAs who will be called in for addi-
tional work. To the contrary, the record reflects that when there
is a shortage of CNAs on the floor, the LPN consults a list con-
taining the names and telephone numbers of current CNAs to
find a CNA who is available to come in to cover for the short-
age. There was no testimony by any LPN or management wit-
ness to indicate that LPNs evaluate the skill level of CNAs in
determining who they will call. The only criterion appears to
be the CNA'’s availability and willingness to come in for addi-
tional work. It is undisputed that CNAs themselves have as-
sisted the LPNs in finding available CNAs. While Respondent
asserts in brief that LPNs can use independent judgment in
calling in additional help even if the floor is completely staffed,
the overall record does not support this assertion. If LPNs pos-
sessed and exercised this kind of authority, they would be able
to augment the staff at any time without consultation with the
administrator or the director of nursing. Respondent’s daily
expenditures for nursing staff would then be totally at the whim
of the LPNs without any limitation. It is simply not credible
that the facility could operate within budgetary guidelines with
such alleged independence in personnel expenditures. Addi-
tionally, both the staffing records and Adewolu’s testimony
reflect that management personnel work on the floor to contain
costs. I also note that Respondent provided no documentary
evidence in support of Williams’ testimony. If LPNs are per-
mitted to call in CNAs in excess of those already scheduled, it
is reasonable that Respondent’s daily staffing sheets or payroll
records would substantiate this assertion. Accordingly, I find
Administrator Williams’ testimony in this regard to lack credi-
bility.

Respondent also asserts that LPNs completely and independ-
ently schedule the breaks and lunches of CNAs. Respondent’s
witness LPN Hicks testified, however, that both lunches and
breaks are scheduled at set times on each shift. She explained
that the breaks are simply alternated between CNAs. Addition-
ally, CNA Rais confirmed that the breaks are at predetermined
times each day and are not assigned by the LPNs.

Thus, I do not find that LPNs possess or exercise independ-
ent judgment in calling in CNAs to work or in scheduling
CNAs for breaks and lunches within the meaning of Section
2(11) of the Act. While the record may reflect that LPNs may

contact CNAs in order to fill a shift vacancy, they do so by
simply going through the list of CNAs listed in a register at the
nurse’s desk. Additionally, the overall record evidence reflects
that standard times set aside for CNA breaks are alternated by
the CNAs and modified by patient needs, rather than a specific
directive or determination of the LPN on duty.

2. Assignment of CNA duties and monitoring of work

Respondent also maintains that LPNs use independent judg-
ment in assigning and transferring CNAs to different patients,
to different units, and to different floors. CNA Cheatem testi-
fied that from approximately mid-2003 until November 2007,
she prepared the monthly staffing schedule for the other CNAs.
In November 2007, Rhonda White assumed that responsibility.
Cheatem also testified that prior to November 2007, she com-
piled the room assignment sheets for her shift and other CNAs
designated as “team leaders” completed the rooms assignment
sheets for other shifts. In support of its assertion that LPNs
assign CNAs to specific rooms, Respondent submitted into
evidence a compilation of four daily assignment sheets. Each
of these four sheets identified the rooms assigned to the CNAs.
Each form submitted by Respondent also contained a date and
the name of the LPN on that shift. The respective dates for
these assignment sheets were shown to be February 8, April 25,
May 8, and November 9, 2007. Counsel for the Union asserts
that the General Counsel subpoenaed all documentation show-
ing room assignments to CNAs made and/or signed by LPNs
for the period of November 1, 2006, to the present. The Un-
ion’s counsel argues that if LPNs completed the daily room
assignment sheets as argued by Respondent, there should have
been approximately 1800 examples of these assignment sheets.
Administrator Williams acknowledged that in reviewing the
assignment sheets back to February 2007, she only found these
four daily assignment sheets containing the names of LPNs.

Although these four daily assignment sheets contain the
names of LPNs who were on duty for those specific shifts,
there is no evidence that the LPNs actually made the assign-
ments rather than simply signing their names on the sheets.
CNA Teresa Tovler testified that while she has seen the daily
assignment sheets on other shifts, the sheets are not used on her
shift. She has observed LPNs signing their names to assign-
ment sheets completed by the CNAs and she has observed
CNAs writing the LPNs name on other sheets. Although Debra
Rais has worked as a CNA at the facility since May 2004, she
has only seen the daily assignment sheets a few times prior to
2008.

Despite the question of whether LPNs actually complete or
sign the daily assignment sheets, there remains the issue of
whether independent judgment must be used in the assignment
of CNAs to the different patients. The overall record reflects
that for the most part, the patient rooms are allocated to CNAs
in a standardized and established pattern. There was no evi-
dence to reflect that each day the LPN specifically assessed the
CNAs to determine those patients to whom they were best
suited or even to assess the patients to determine which CNA
was best suited to care for the patients’ needs. The record re-
flects that most of the time, the CNAs are responsible for a
block or set of rooms in a specific section. CNA Eustace Dwiei
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testified that although different LPNs were assigned to his
floor, he has been responsible for the same set of rooms for 17
years. Debra Rais testified that prior to April 2008; she worked
the 3 to 11 p.m. shift for almost 4 years. During that time, she
was assigned to the same block of patient rooms. CNA Tovler
has been assigned to the same set of patient rooms since she
began working at the facility 10 years ago. Although LPN
Vandusn asserts that she makes assignments to the CNAs on
her shift, she also acknowledges that she simply divides the
patients among the number of CNAs on duty. She also admits
that the CNAs can refuse the assignments if her division is not
fair.

Respondent further maintains that LPNs use independent
judgment in moving CNAs to different floors. Both LPNs and
CNAs testified that on occasion, a CNA may be needed to as-
sist or fill in on another floor when CNAs call off or are other-
wise absent from work. While the LPN may request that a
CNA temporarily move to a different floor to assist on a par-
ticular shift, there is no evidence that CNAs are disciplined if
they decline to move during a shift. CNA Rais confirmed that
she has refused such a request to change floors during a shift
and she suffered no adverse action.

Thus, the overall evidence does not reflect that LPNs use in-
dependent judgment in assigning CNAs to patients or in tempo-
rarily transferring them to help on a different floor during their
shift. As discussed above, any alleged patient assignments by
LPNs involved only a routine division of patients among the
CNAs. Any temporary transfer of a CNA to other work on a
different floor is initiated because of a staffing shortage or spe-
cific need that arises on the other floor. As the Board has de-
termined, assignments made solely on the basis of equalizing
workloads are routine or clerical in nature and do not establish
the use of independent judgment. Oakwood Healthcare Inc.,
supra at 694.

Respondent also asserts that LPNs “use their nursing exper-
tise to decide which CNA is best suited for each specific pa-
tient, based on the skills of the CNA and based on the specific
care needs of the patient.” The record reflects that on occasion,
LPNs may request a CNA to work with a particular patient
because of the patient’s size, the patient’s preference for a spe-
cific CNA gender, or because of a patient’s family request.
Because of the working relationship between the LPNs and the
CNAs, there are also instances when LPNs ask CNAs to addi-
tionally clean a patient who is soiled or to perform a specific
task for the patient. While the LPNs may sporadically request
CNAs to provide additional assistance to certain patients, there
is insufficient evidence that the LPNs exercise the degree of
judgment necessary to establish 2(11) supervisory status.

3. The authority to discipline CNAs

There is no dispute that Quality Assurance Nurse White,
Administrator Williams, and Director of Nursing Adewolu
have the authority to discipline employees. Respondent asserts
LPNs share this authority and in fact have total discretion in
how to discipline a CNA. Respondent asserts that the LPN has
the authority to give an in-service training, a verbal warning, a
written warning, or suspension. In addition to management
officials White, Adewolu, and Administrator Williams, Re-

spondent also presented the testimony of employees Clay,
Dwiei, Vandusn, Carey, and Hicks to confirm this purported
authority. Although CNA Dwiei has been employed at Re-
spondent’s facility for 17 years, he was able to relate only one
incident in which a CNA was sent home by an LPN. He did
not identify either the name of the nurse or the CNA and he did
not indicate the year in which the incident occurred. His testi-
mony, however, indicated that the employee was sent home in
conjunction with patient abuse and the employee’s arrest at the
facility. Although LPN Vandusn testified that she issued a
written discipline to an employee when she was employed at
Respondent’s facility prior to November 2006, she did not
identify the employee, the date, or the circumstances. Addi-
tionally, she did not identify if the prior discipline occurred
during the time that she served as a wound care nurse or MDS
coordinator from January to November 2006. Wound care
technician David Carey has only been employed at the facility
since October 7, 2007. In January 2008, he was promoted from
CNA to wound care technician and given a raise. The only
incident that he related in which a CNA received discipline
from an LPN occurred in January 2008 and only after the Un-
ion’s organizing. While Carey asserts that a nurse gave a CNA
a writeup for not bathing a patient, he did not testify as to
whether the LPN independently issued the writeup or at the
direction of management. LPN Angela Hicks also testified that
when a CNA is disciplined, the charge nurse writes up the dis-
cipline. She also asserted that the charge nurse decides what
discipline is appropriate and that the administrator is not in-
volved at all in the decision. Although Hicks has been em-
ployed at the facility for 8 years, she gave only one example of
issuing a writeup to a CNA. She testified that in January 2008,
she wrote up a CNA because a patient was soiled when the
family came to visit. She could not recall the CNA’s last name
and she did not identify the kind of discipline administered.
She also testified that she gave an in-service to a CNA by in-
structing her to strip the entire bed if a patient’s bed became
soiled.

In support of its assertion that LPNs have the authority to
discipline, Respondent submitted six disciplinary forms. Re-
spondent asserts that each document represents discipline is-
sued by an LPN to a CNA. Administrator Williams confirmed
that in order to find these examples of discipline, she went
through records preceding 2005. There was no record of
Hicks’ discipline to any CNA included in the six documents.
Additionally, three of the disciplinary notices contain issuance
dates after January 10, 2008, and after Respondent’s admitted
knowledge of union organizing. One of the three disciplines
that were alleged to have occurred after January 10, 2008, in-
volves LPN Joanne Harris and CNA Debra Rais. Harris did not
testify. Rais, however, testified that she had never seen this
document prior to the hearing and was unaware of any warning
or resulting impact upon her employment. One of the six
documents is dated December 17, 2007, and contains no signa-
ture of anyone other than the employee. One of the disciplinary
notices dated after January 10, 2008, involved an LPN and
White’s investigation of a theft. The LPN notified White that
she observed a CNA throwing something into the garbage.
Both the LPN and White searched the garbage and found a
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patient’s wallet. While the reason for the discipline was shown
to be felony theft, there was no indication as to what discipline
was imposed and there was nothing to indicate that the LPN did
anything more than report the theft and investigate the theft
along with White.

One of the disciplines submitted by Respondent involved
LPN Michael Thurmond and CNA Teresa Tovler. The alleged
infraction involved Tovler’s refusal to clean a patient before the
patient’s discharge to the hospital. Thurmond testified that he
reported the incident to Administrator Williams and she di-
rected him to prepare the form documenting what occurred.
Thurmond denied that he made any kind of recommendation as
to what discipline Tovler should receive. Tovler testified that
she never received this warning or even saw it prior to prepara-
tion for the hearing.

The remaining document purporting to show a disciplinary
action by an LPN involved LPN Harper and CNA Rashida
Stewart. The document reflects that in September 2007, Stew-
art was assigned to work with CNA Dwiei in caring for a par-
ticular patient. Stewart refused the assignment and went to
lunch instead. Harper testified that she reported the incident to
Administrator Williams and was told to document the incident.
Harper testified that after she documented the incident, she did
not discuss the incident with Stewart and made no recommen-
dation as to the level of discipline to be issued.

As discussed above, there is very little documentation to
show the LPNs’ involvement with discipline notices. Although
five of the six disciplinary notices contain the signature of a
charge nurse, the overall record evidence reflects that the
LPNs’ involvement is limited to documenting the incident
without input or a recommendation as to what discipline is
given. Both Rais and Tovler denied that Respondent ever noti-
fied them of the alleged discipline or that they suffered any
adverse impact from the warnings. Recently hired LPN Omolo
Williams acknowledged that the writeups given by LPNs were
simply a description of the incident that was passed along to
White or Adewolu. She explained that she documents what the
employee has done and then it is up to the discretion of Ade-
wolu to take whatever action is necessary. She also explained
that it was not in her jurisdiction to know how the writeup af-
fects the job of the recipient. Administrator Williams further
confirmed that while the writeups contained a description of the
incident, there is nothing in the description concerning the dis-
cipline to be given. While there is a grievance procedure in
place for the CNAs, there is no evidence that any discipline
issued by an LPN has been the subject of a grievance under the
collective-bargaining agreement.

In asserting that LPNs exercise independent judgment in is-
suing discipline, Respondent maintains that the LPNs have the
discretion to conduct an “in-service” training with the CNA
rather than issue discipline to the employee. There is, however,
no documentation of these discretionary “in-service” training
sessions. At best, such interactions appear to be occasions
when LPNs demonstrate how to perform a task. There is also
record evidence that such instruction is given by more experi-
enced CNAs to lesser experienced CNAs and by LPNs to other
LPNs. The authority to “point out and correct deficiencies in
the job performance of other employees does not establish the

authority to discipline.” Franklin Hospital Medical Center,
337 NLRB 826, 830 (2002); Crittenton Hospital, 328 NLRB
879 (1999).

Thus, the overall record evidence does not support a finding
that LPNs possess or exercise authority to discipline employees
as defined by Section 2(11) of the Act. The alleged discipline
initiated by LPNs appear to be a written documentation of a
CNA’s substandard performance without recommendations for
further action. Passavant Health Center, 284 NLRB 887, 889
(1987).

4. Adjustment of grievances

Respondent argues that the grievance procedure in its bar-
gaining agreement with the Union covering CNAs does not
relate to any issues involving patient care or differences be-
tween employees and that those issues are resolved by the
LPNs using independent judgment. In brief, Respondent cites
the testimony of a number of witnesses. The record reflects
that while witnesses Dwiei, Vandusn, and Clay stated that
nurses could resolve differences between CNAs, they could
recall no incidents in which this occurred. Administrator Wil-
liams testified that “most” of the time the CNAs look to the
LPN to resolve disagreements about work. As an example, she
cited an incident in which a CNA became involved in a verbal
altercation with a coworker and the charge nurse “put the fire
out.” She did not identify the nurse or what in fact the nurse
did to “put the fire out.” The only other example of a CNA
dispute was a situation in which the matter was brought to Ad-
ministrator Williams’ attention and she settled the dispute.
White recalled that when she worked on the floor and the
CNAs had a dispute about the number of patients to which they
were assigned, she just counted out the patients and evenly
divided the patients between the CNAs.

The other incidents that were identified as CNA disputes also
involved the distribution of patients among the CNAs. In each
situation, the LPN resolved the issue by equalizing the room
assignments. There is no evidence to indicate that the LPN did
anything other than simply to redistribute the patients to even
out the workload. This situation is really no different than
those occasions when the CNAs were temporarily moved from
one floor to another in order to alleviate understaffing in a des-
ignated area. Such reassignments appear to be no more than
merely equalizing the workload and do not necessitate inde-
pendent judgment. Lynwood Manor, 350 NLRB 489, 490
(2007); Oakwood Healthcare, 348 NLRB 693-694, 697 (2007).
I also note that although there is a grievance procedure in the
existing collective-bargaining agreement covering the CNAs,
there is no evidence that the LPNs perform any role in the for-
mal grievance procedure. [llinois Veterans Home at Anna,
L.P., 323 NLRB 890, 891 (1997).

At best, the LPNs appear to function more as mediators in
CNA disputes than authoritative decisionmakers. Accordingly,
even if the LPNs provide some assistance to CNAs in resolving
work load distribution matters, such limited authority to resolve
minor disputes is insufficient to establish supervisory status.
Ken-Crest Services, 335 NLRB 777, 779 (2001). The resolu-
tion of “minor employee complaints regarding workload, lunch
and break schedule conflicts, or personality conflicts” has not
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been found to be sufficient to establish supervisory status.
Beverly Enterprises, 304 NLRB 862, 865 (1991); Ohio Ma-
sonic Home, 295 NLRB 390 (1989).

5. Responsibly direct employees

In its recent decision in Oakwood Healthcare, supra at 693,
the Board found that for direction to be “responsible,” the per-
son “directing and performing the oversight of the employee
must be accountable for the performance of the task by the
other, such that some adverse consequence may befall the one
providing the oversight if the tasks performed by the employee
are not performed properly.” The Board went on to explain
that “to establish accountability for purposes of responsible
direction, it must be shown that the employer delegated to the
putative supervisor the authority to direct the work and the
authority to take corrective action, if necessary. It must also be
shown that there is a prospect of adverse consequences for the
putative supervisor if he/she does not take these steps.”

Respondent submits that LPNs responsibly direct the work
of the CNAs and are disciplined for CNAs poor work perform-
ance. White testified that LPNs can be written up, suspended,
or even terminated for CNAs’ work performance. She identi-
fied no circumstances, however, when this had occurred. LPN
Omolo Williams testified that she had received a verbal warn-
ing from Administrator Williams for a CNA work performance.
Although she has only been employed at the facility since Feb-
ruary 8, 2008, she could not recall the date when this occurred.
LPN Hicks testified that she was written up by the director of
nursing in November 2007 because a patient’s G-tube leaked;
causing distress for the patient’s family. Adewolu also testified
that he disciplined an LPN in November or December 2007
because of a CNA’s work. He could not recall, however, the
name of the LPN who received the warning. Administrator
Williams testified that she gave a verbal counseling to an LPN
when she found CNAs sleeping in the dining room.

Despite the testimony described above, Respondent submit-
ted no supporting documentation to substantiate that any of the
alleged discipline was given. Although the record reflects that
Respondent has a practice of documenting verbal warnings,
there was no documentation submitted to show that LPNs have
been disciplined as Respondent asserts. Additionally, there is
no written documentation to show that LPNs have received in-
service instructions from management because of CNAs’ work
performance.

In a case that was decided after Oakwood, the Board dealt
with the employer’s assertion that charge nurses were statutory
supervisors based upon their alleged authority to responsibly
direct the work of CNAs. Golden Crest Healthcare Center,
348 NLRB 727 (2006). In that case, there was no dispute that
the LPNs in question oversaw the work performance of the
CNAs and corrected the CNAs when they were not providing
adequate care to the patients. Additionally, the LPNs were
even rated concerning their direction of the CNAs in providing
quality care. The Board, however, noted that there was no
evidence that any action had been taken as a result of the LPN’s
rating in this regard. There was no evidence that any LPN had
ever been rewarded for the CNA’s work performance or that
any adverse action had ever been taken against an LPN for their

rating on directing the CNAs’ performance. Id. at 733. In the
instant case, there is no documentation to substantiate Respon-
dent’s assertions that LPNs have been disciplined for the work
performance of CNAs. Unlike the circumstances in Golden
Crest Healthcare Center, supra, there is no evidence that LPNs
are evaluated at all; much less evaluated because of the CNAs’
work performance.

6. Authority to suspend

There was a great deal of testimony in this hearing devoted
to how LPNs are to handle a report of abuse of a patient. Re-
spondent asserts that when an allegation of abuse to a resident
by a CNA becomes known to an LPN, the LPN must asses the
credibility of the allegation, and if credible must suspend the
CNA, and bar them from further resident contact. Respondent
asserts that such discretion supports a finding of the LPN’s
supervisory status.

LPN Clay confirmed that if she were aware of someone
abusing a patient, she would do the same thing whether the
abuser was a CNA, an LPN, or the director of nursing. She
asserted that after investigating the allegation, she would report
it to her supervisor. LPN Vandusn also testified that whether
the allegation involved a CNA or an LPN, she would follow
similar steps when there was a report of patient abuse. She
confirmed that she would file a report, notify administration,
and do what she needed to do to protect the patient. In both
instances, she would get the abuser out of the building. LPN
Omolo Williams explained that if she were to receive a report
that a staff member was abusing a patient, she would remove
the staff member from the resident, instruct the staff member to
go home, and notify administration. She clarified that if it were
another LPN who was reported to have abused a patient, she
would also make the LPN leave the facility.

Section 300.3240 of the Illinois Administrative Code pro-
vides that if a facility employee of a long-term care facility
becomes aware of abuse or neglect of a patient, the employee is
to report the matter immediately to the facility administrator. If
an employee is the perpetrator of the abuse, the employee “shall
immediately be barred from any further contact with residents
of the facility, pending the outcome of any further investiga-
tion, prosecution, or disciplinary action against the employee.”
Director of Nursing Adewolu confirmed that the State regula-
tion does not specifically address CNAs and applies to anyone.
He explained that under the Code anyone suspected of abuse is
barred from the building, regardless of whether the individual is
a nurse or a physician.

Thus, the total record evidence reflects that LPNs have no
greater discretion than any other employee when they are con-
fronted with patient abuse. Sending a CNA home because of a
patient abuse is not a matter of supervisory discretion; but an
exercise of authority that is mandated by state law. Authority
that is limited to situations involving flagrant and egregious
conduct does not normally constitute statutory supervisory
authority. Vencor Hospital-Los Angeles, 328 NLRB 1136,
1139 (1999). The Board has specifically noted that sending an
employee home because of patient abuse is not an indicium of
supervisory status. The Board has reasoned that there is no
independent judgment involved because the offenses are “obvi-
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ous violations of the employer’s policies and speak for them-
selves.” Children’s Farm Home, 324 NLRB 61, 67 (1997).

7. Changes in LPN duties

Paragraphs VI(a) and (b) of the complaint alleged that about
mid-December 2007 and about December 20, 2007, Respon-
dent altered the working conditions of its employees by requir-
ing the LPNs to issue disciplinary writeups to CNAs. The Gen-
eral Counsel argues that all writeups issued after that time are
“just manifestations of Respondent’s unlawful action in chang-
ing the LPN’s duties to confer supervisory indicia and therefore
cannot be properly relied upon to establish such indicia in the
first instance.”

CNA Cheatem was a team leader on the 11 p.m. to 7 a.m.
shift for the 5 years prior to the union campaign. She testified
that part of her duties included preparing the monthly CNA
schedule and dispersing daily room assignments for the CNAs.
On December 20, 2007, Administrator Williams told Cheatem
that Rhonda White would take over the responsibility of prepar-
ing the monthly schedule for the CNAs and that the LPNs
would assume responsibility for preparing the daily staffing
sheets.

Administrator Williams and Adewolu conducted a staff
meeting with employees on December 20, 2007. Approxi-
mately 60 to 75 employees attended the meeting. Kalea Wil-
liams testified that during the meeting, Administrator Williams
announced that Cheatem would no longer prepare the CNA
schedule and that Rhonda White would assume that responsi-
bility. Administrator Williams also told the employees that the
LPNs were required to begin making out the work schedules
and patient assignments for the CNAs. Administrator Williams
testified that while she mentioned these duties to the LPNs, she
was only reminding them to do what they were already respon-
sible for doing. Kalea Williams testified that she believed that
Respondent was trying to make the LPNs supervisors and
therefore she never began making out the schedules for the
CNAs as Administrator Williams instructed. No one in man-
agement spoke with her about her failure to do so and she was
not disciplined for her failure to do so.

Kalea Williams also recalled that at some time after the De-
cember 20, 2007 meeting, she had occasion to speak privately
with Administrator Williams. While standing near the elevator
on the second floor, Administrator Williams told Kalea Wil-
liams that because the LPNs were going to be responsible for
what the CNAs did or did not do, the LPNs would need to start
writing them up. Administrator Williams cautioned that the
LPNs’ licensees would be jeopardized if they did not do so.
Kalea Williams did not initiate any discipline for CNAs and
was not disciplined for her failure to do so.

8. Conclusions concerning the LPNs’ supervisory status

It is “well settled that the burden of proving supervisory
status rests on the party asserting that such status exists.”
Freeman Decorating Co., 330 NLRB 1143, 1143 (2000), citing
Ohio Masonic Home, 295 NLRB 390, 393 (1989). Addition-
ally, the party asserting such status must establish the supervi-
sory status by a preponderance of the evidence. Bethany Medi-
cal Center, 328 NLRB 1094, 1103 (1999). The Board has also
noted that any lack of evidence in the record is construed

against the party asserting supervisory status. Elmhurst Ex-
tended Care Facilities, 329 NLRB 535, 536 fn. 8 (1999). As
discussed above, a large portion of Respondent’s evidence con-
cerning LPN supervisory status was presented through the tes-
timony of Adewolu, Administrator Williams, and Quality As-
surance Nurse Rhonda White; all members of management.
Additional testimony was presented through a number of CNAs
and LPNs. A significant number of LPNs who testified on
Respondent’s behalf were nurses who were hired after the Un-
ion’s organizing campaign began and after the changes in LPN
duties that are alleged to violate the Act. Although there was
testimony that LPNs issue discipline to CNAs, there was scant
documentation in support of the testimony. As discussed
above, even though Administrator Williams reviewed records
dating back to before 2005, she was able to find only six disci-
plinary notices that were alleged to have been issued by LPNs
to CNAs and three of those disciplines were administered after
the Union filed its petition to represent the LPNs. For those
disciplines dating prior to the filing of the petition, one did not
even identify the name of the nurse who was alleged to have
given the discipline. The remaining disciplinary notices were
alleged to have been issued by Thurmond and Harper. Both
testified that while they used the notice to record what occurred
with the respective CNAs, they made no recommendation as to
what discipline should be taken and they had no further in-
volvement in the disciplinary process.

There is no dispute that during certain periods of the evening
and night, LPNs perform their job functions without the pres-
ence of Adewolu, Administrator Williams, or White at the fa-
cility. I do not find, however, that such circumstances demon-
strate that LPN's possess or exercise supervisory authority. The
absence of statutory supervisors in the facility does not confer
any greater authority on the LPNs for those particular periods.
The overall testimony in this case indicates that Adewolu,
White, and Administrator Williams are available by telephone
if needed by the LPNs on duty. The testimony of both Admin-
istrator Williams and Thurmond confirm that Thurmond tele-
phoned Administrator Williams at home early on a Saturday
morning after the incident with LPN Harris. Thus, statutory
supervisors are available for consultation even if they are not
physically present at the facility. See Chevron U.S.A4., 309
NLRB 59, 71 (1992).

Therefore, the overall record evidence is not sufficient to
corroborate the conclusionary testimony offered to establish
that LPNs are statutory supervisors. Accordingly, I do not find
that Respondent has met is burden of showing that the LPNs
possessed or exercised authority that establishes their supervi-
sory status under the Act.

9. Conclusions concerning changes in LPN duties

Citing the Board’s decision in a number of cases,” counsel
for the General Counsel submits that the Board has “consis-
tently held that altering the duties of employees to convert them

* Matson Terminals, Inc., 321 NLRB 879, 879 (1996), enfd. 114
F.3d 300 (D.C. Cir. 1997); Dickerson-Chapman, Inc., 313 NLRB 907,
930-940 (1994); Venture Packaging, Inc., 294 NLRB 544, 551-553
(1989), enfd. mem. 923 F.2d 855 (6th Cir. 1991).
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into supervisory employees in the face of a union organizing
campaign violates Section 8(a)(3) of the Act.”

Respondent maintains that LPNs had the authority to make
CNA daily room assignments and to discipline CNAs prior to
December 2007 and that Administrator Williams’ comments to
Harper and to the employees in the meeting simply reminded
LPNs of their existent authority. I do not find, however, that
the overall record supports this premise. As the above discus-
sion indicates, the evidence reflects that LPNs were not respon-
sible for disciplining CNAs prior to December 2007 and were
only tangentially involved in CNA room assignments. Within
only a matter of days after the first union meeting, Respondent
attempted to shift these responsibilities to the LPNs. As dis-
cussed later in this decision, the altering of responsibilities also
came during a period when Adewolu was engaged in unlawful
interrogation, threats, promises, and other actions violative of
8(a)(1) of the Act. Clearly, the timing of this altering of LPN
duties demonstrates both an illegal motive and animus.” It is
undisputed that White relieved Cheatem of the responsibility
for the monthly scheduling for CNAs in December 2007. Al-
though Respondent asserts that the LPNs were responsible for
the daily room assignments for CNAs prior to December 2007,
the record evidence does not support this assertion. The credi-
ble record evidence indicates that Cheatem and other CNA
team leaders were responsible for CNAs room assignments
prior to December 2007. Additionally, as discussed above, the
evidence is insufficient to show that LPNs were responsible for
the discipline of CNAs prior to the Union’s organizing efforts.
Accordingly, I do not find that Respondent has met its burden
in showing that LPNs had these same duties prior to December
2007 and I find that Respondent altered the working conditions
by requiring® LPNs to discipline employees and to make room
assignments as alleged in complaint paragraphs VI(a) and (b) in
violation of Section 8(a)(3) and (1) of the Act. AM.F.M. of
Summers County, Inc., 315 NLRB 727, 731 (1994).

F. The Discharges of Harper, Rounds, and Thurmond

The General Counsel has alleged that Respondent violated
Section 8(a)(1) and (3) of the Act by its discharge of employees
Harper, Rounds, and Thurmond. There is no dispute that
Harper and Rounds were terminated on January 2 and 3, re-
spectively. Thurmond was terminated only 4 days later. In
order to determine whether these employees were unlawfully
terminated, the Board has established a specific framework for
analysis. Under the principles of Wright Line, 251 NLRB
1083, 1089 (1980), enfd. on other grounds 662 F.2d 899 (1st
Cir. 1981), cert. denied 455 U.S. 989 (1982), and approved by
the United States Supreme Court in NLRB v. Transportation
Management Corp., 462 U.S. 393, 401-402 (1983), the General
Counsel must establish that union activity was a motivating
factor in the action taken against these employees. Once the
General Counsel has met this burden, the burden shifts to the
respondent to establish, by a preponderance of the evidence,

* Regency Manor Nursing Home, 275 NLRB 1261 (1985).

¢ Although the testimony of discriminatees Kalea Williams, Harper,
and Thurmond indicates that they declined to exercise the authority that
was thrust upon them, the attempt to alter their duties is no less viola-
tive.

that it would have taken the action even in the absence of the
employees’ union activity. Wright Line, 251 NLRB at 1089.
The burden shifts only if the General Counsel establishes that
protected conduct was a “substantial or motivating factor in the
employer’s decision.” Budrovich Contracting Co., 331 NLRB
1333 (2000). Union activity, employer knowledge, and em-
ployer animus are the essential elements to show discriminatory
motivation. Farmer Bros. Co., 303 NLRB 638, 649 (1991). As
discussed more fully below, the total record evidence reflects
that the General Counsel has met its burden in demonstrating
Respondent’s discriminatory motive in terminating Harper,
Rounds, and Thurmond. As I have also discussed below, the
record does not support a finding that the Respondent would
have terminated these employees in the absence of their union
activity. I find that Respondent discharged each of these em-
ployees because of their union activity and in violation of Sec-
tion 8(a)(3) of the Act.

In support of its position that all of the alleged discriminatees
were lawfully terminated; Respondent presented the testimony
of Alan J. Litwiller; a consultant with Omni Care Pharmacies of
the Midwest. Respondent asserts that after consultation, Lit-
willer gave an opinion that supported Respondent’s decision to
terminate the employees. Respondent does not assert that it
relied upon Litwiller’s opinion prior to the discharge of the
employees in issue.

There is no dispute that Respondent is a customer of Omni
Care. Prior to 1984, Litwiller was employed with the Illinois
Department of Public Health for approximately 4-1/2 or 5
years. In his position with the State of Illinois, Litwiller was
involved in the regulation of long-term care facilities in the
northern half of Illinois. For the past 10 years, however, Lit-
willer has conducted training seminars for long-term care facili-
ties on State and Federal regulation compliance. He acknowl-
edged that his last visit to the Respondent’s facility may have
been 1-1/2 or 2 years prior to his testimony. He opined that his
last visit to the facility may have been a nurse’s training pro-
gram, however, he could not specifically recall the details. I
did not find Litwiller’s testimony persuasive with respect to the
alleged discriminatory discharges. Respondent does not assert
that it relied upon or was even aware of Litwiller’s opinions
and observations prior to the terminations of Harper, Thur-
mond, and Rounds. Accordingly, I have given little, if any,
weight to his testimony.

1. The discharge of Lavern Harper

Lavern Harper (Harper) worked for Respondent as an LPN
from January 1, 2007, until her discharge on January 2, 2008.
She normally worked the 7 a.m. to 3 p.m. shift for the skilled
care patients on the second floor.

a. Harper’s union activity

Harper signed a union authorization card on November 17,
2007. She recalled that one day during the latter part of No-
vember, she and LPN Angela Bibbs were standing at the nurs-
ing station. Adewolu approached them and made the statement
that he liked them and he did not want them to lose their jobs.
He told them that he did not want them to join the Union and if
they did so, they would be terminated. When Harper tried to
pretend that she did not know what he was talking about, Ade-
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wolu added that he was aware of the Union and that Lerner
would not tolerate the Union and that anyone involved in the
Union would be terminated.

Harper recalled that when she and Bibbs asked him if he
wanted them to be spies, he told them yes and assured them that
there would be “something in it” for them. When Harper and
Bibbs asked if their compensation would be another 16 straight
hours, Adewolu walked away. Harper testified that she asked
this question because the nurses had been working 16-hour
shifts without overtime pay.

Harper spoke again with Adewolu during the week of De-
cember 6, 2007. Adewolu approached her about 6 p.m. while
she and LPN Joanne Harris were working at the nurse’s station.
Adewolu told her that he knew about the Union and he knew
that “you guys” were out to get him. He also told her not to
play dumb with him and he knew that she was aware of the
union meeting. Harper admitted to Adewolu that she knew
about the meeting but assured him that she had not attended.
Adewolu then told her that he knew that Kalea Williams, Mi-
chael Thurmond, and Diane Rounds attended the meeting and
he threatened that he would terminate them all for attending the
meeting.

When Harper responded: “They have a right to have a un-
ion,” Adewolu replied; “Not in Illinois.” Harper acknowledged
that might be true in his home country, but not in the United
States. When she asked him if it were not true that he had
come to the United States for equality, he had simply looked at
her. He again repeated his earlier comment that Lerner would
not tolerate anyone being in a union and they would be termi-
nated.

Harper recalled that she had another conversation with Ade-
wolu sometime toward the end of December. Both of them had
worked late and they were in his car, driving to a restaurant.
During the drive, they talked about the facility and the things
that they would like to see changed there. Adewolu told her
that the “union thing” was “pretty bad” and that they needed to
get it out of the way before anything else. Adewolu told her
that employees should not be involved with the Union because
Lerner would fire people if they became involved. Harper
again told Adewolu that employees have a right to have a un-
ion. He responded: “No, this is just really bad. It needs to
end.”

b. Notice of termination

On January 2, 2008, Harper met with Restorative Nurse
Betty Arnold and Rhonda White in Adewolu’s office. Harper
was given a notice of termination. The discharge notice refer-
ences four reasons for Harper’s discharge. The bases listed
include: (1) failure to give proper medication dosage; (2) im-
proper patient discharge documentation; (3) failure to document
a patient’s refusal of treatment; and (4) medication left on
medication cart unattended. White testified that although
Harper was terminated by the Adewolu, she had been the one
who had brought each of these concerns to his attention.

Administrator Williams testified that she was involved in the
decision to terminate Harper and that her decision was based
upon information provided to her by Adewolu and White.

c¢. The four incidents reported in Harper’s
termination notice

(1) Alleged medication dosage error

White testified at length about an alleged medication error
committed by Harper. Respondent asserts that when a patient
was transferred to the facility from the hospital, Harper ne-
glected to correctly document the correct medication dosages
from the hospital to the patient’s chart at the facility.

The only record that Respondent presented in support of this
medication error was a compilation of four pages that were
pulled from the chart of a patient who was admitted to the facil-
ity at 1 p.m. on December 12, 2007. (R. Exh. 3.) Administra-
tor Williams confirmed that when she made the decision to
terminate Harper, she reviewed only these four pages from the
patient’s chart in determining that Harper made a medication
dosage error. The first page of the exhibit contained the nurs-
ing notes showing the time and condition of the patient upon
admission on December 12, 2007. The page also contained
notes made by nurses on the 11 p.m. to 7 a.m. shift on Decem-
ber 12, 2007, and the 11 p.m. to 7 a.m. shift on December 13,
2007.

The second page of Respondent’s exhibit is a document gen-
erated by Advocate Christ Medical Center entitled: “Medica-
tion Reconciliation Report—as of 12/11/07 16:20.” The docu-
ment includes the specific language: “This is not a physician
order form. Do not use this form as a medication administra-
tion record.” The document also reflects that it is page two of a
four-page document from the hospital. The other three pages
from the hospital report were never submitted into evidence.
The one-page document from the hospital contains a listing of
nine medications with dosage descriptions, the date and time of
the last dosage, and whether the medications are to be con-
verted to prescription. For each medication listed, there is a
checkmark showing that the medication is not to be converted
to prescription. The document also contains a section that des-
ignates whether the medication reconciliation is for a patient’s
discharge. The form does not reflect that it has been completed
for discharge.

The third and fourth pages of Respondent’s compilation ex-
hibit are medication record sheets generated after the patient’s
admission to the facility on December 12, 2007. The hospital’s
medication reconciliation sheet shows that the patient received
100 milligrams of Docusate sodium at 11 p.m. on December
10, 2007, at the hospital. The facility’s medication record of
December 12, 2007, and completed by Harper shows that the
patient was scheduled to receive 150 milligrams of Docusate
sodium at 9 p.m. daily. A medication identified as metoclo-
pramide is also listed on the hospital’s medication reconcilia-
tion report, showing that the patient received a daily dosage at 9
p.m. on December 11, 2007, at the hospital. Respondent’s
medication record, however, reflects that the patient was
scheduled to receive the medication three times daily. The
hospital medication reconciliation report also lists insulin as a
medication to be given every 6 hours. Rhonda White testified
that the facility’s medication record showed that the insulin was
to be given at 6 a.m., 12 p.m., and 6 p.m., but did not list 12
a.m. as well. White acknowledged, however, that when a nurse
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looks at the medication record, the nurse will read beyond the
name of the medication and also read the additional description
and she acknowledged that the description provides for the
insulin to be given every 6 hours.

White also admitted that the medication record in the pa-
tient’s chart usually contains the nurse’s initials to indicate that
the medication has been given to the patient. She acknowl-
edged that because there are no nurse’s initials on the medica-
tion record included in Respondent’s Exhibit 3, these particular
medications that are listed were not actually given to the pa-
tient. She also acknowledged that the medication record sub-
mitted into evidence cannot confirm what medications were
actually given to the patient.

Harper agreed that while there is a difference between some
of the medication dosages at the hospital and what was listed in
the facility’s medication record introduced by Respondent,
there are also normally more than one copy of a medication
reconciliation report sent to the facility from the hospital. She
testified that the total paperwork from the hospital may often
include as many as 20 to 30 pages. Rhonda White also admit-
ted that hospitals may send two sets of medication orders to a
nursing home. White confirmed that the medication reconcilia-
tion report is only one of the many forms that the hospital sends
to the nursing home. Administrator Williams admits, however,
that in making her decision to terminate Harper, she reviewed
no other hospital records other than the one page that is in-
cluded in Respondent’s Exhibit 3.

Harper testified that once a patient is admitted from the hos-
pital, the nurse will talk with the doctor and verify if he wants
to modify the orders for the patient in the nursing home. If the
doctor changes the orders, the medication record is prepared to
comply with the doctor’s verbal orders. Administrator Wil-
liams also admits that the nurse confirms the medication orders
with the doctor by telephone and that the doctor can change the
orders by phone.

(2) Factual conclusion concerning the alleged
medication dosage error

Respondent contends that Harper was discharged in part be-
cause of a serious medication error. In support of this position,
Respondent relied upon the testimony of White and four pages
taken from a patient’s chart. There is no dispute that the medi-
cation reconciliation report relied upon by the Respondent is
incomplete and is only one page of a four-page document. The
medication reconciliation report states on its face in the bottom
right-hand corner that it is the second of four pages. The re-
maining three pages of the hospital report were not provided.

In asserting that Harper erred in charting the correct medica-
tion dosage from the hospital orders to the nursing facility’s
medication record, White compared the dosage amounts on the
hospital’s medication reconciliation report to the dosage
amounts documented in the facility’s medication administration
record (MAR), asserting that there were demonstrable vari-
ances in the dosages. Interestingly, however, a comparison of
the two documents shows that there were only three medica-
tions that are contained on both forms. The facility’s MAR
reflects seven entirely different medications that were not listed
on the hospital’s form. As the Charging Party points out in

brief, these medications certainly came from somewhere and
presumably from the missing pages of the hospital’s medication
reconciliation report. Thus, it is apparent that during the trans-
fer process from the hospital to the facility, changes were made
in not only the dosage amounts for three medications, but also
in the medications that were ordered for this patient. The
medication reconciliation report taken from the hospital records
simply appears to document the medications that the patient
was receiving while in the hospital and the time and date of the
last dosage received.

The wording on Harper’s termination notice reflects that she
was discharged because a specific patient “was not given” the
“proper dose of medication.” I note, however, that the docu-
mentation allegedly relied upon by Respondent does not reflect
that Harper or any other nurse gave the medications listed.
Again, the document appears to be incomplete because there
are no nurses’ initials to show that any of the listed medications
were those actually administered by Harper or any other nurse.
The document provided by Respondent was actually a blank
and incomplete medical record without the requisite nursing
signatures to show that the medications had been given. Thus,
the very document upon which Respondent allegedly relies
contradicts Respondent’s notice of termination stating that the
patient was not given the proper medication dosage. Respon-
dent’s assertion that it relied upon an obviously incomplete
document supports an inference that the alleged medication
dosage error was not the real reason for Harper’s discipline, but
was fabricated to support Harper’s unlawful termination.

(3) Alleged failure to document patient’s refusal
for treatment

White initially testified that on December 22, 2007, she spe-
cifically told Harper to document a patient’s refusal for medica-
tion during the 3 to 11 p.m. shift. She testified that Harper
failed to do so and she cites this omission as an additional basis
for Harper’s discharge. In support of this discipline, Respon-
dent initially submitted a one-page document from a patient’s
file. The first four lines on the page were undated and White
identified the handwriting in those lines to be her own. White
testified that the notes referred to a patient for whom antibiotics
had been ordered by the physician and the patient refused to
have an intravenous (PICC) line inserted for the administration
of the antibiotics. White explained that because there were also
some issues with this patient’s family, management had empha-
sized the documentation of the patient’s refusal to allow the
PICC line. White’s notes included the following:

Will try again and this behavior has been endorse[d] to on-
coming nurse 3-11

White asserted that this language demonstrated that she had
directed Harper as the incoming nurse on the 3 to 11 p.m. shift
to document the patient’s refusal of treatment. The first new
nursing note after White’s note was identified as a note by LPN
Shanina Mitchell and is dated December 23, 2007. Mitchell
documented that she had been unable to give the patient the
intraveneous treatment because there was no PICC line. The
next entry in the nurses’ notes was made on December 25,
when Mitchell documented that the physician had been paged
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and she was awaiting his call. White testified that because
Harper worked on December 22, 2007, she should have docu-
mented the patient’s refusal of the medication in her notes for
that shift. The one-page nursing note was not initially received
into evidence as it appeared to contain a continuation of
White’s note and was thus an incomplete document. The Re-
spondent was allowed to resubmit the exhibit with the addition
of the nursing notes that preceded those contained in the origi-
nal one-page document. The preceding nursing notes were
added to the Respondent’s exhibit and the complete document
was received into evidence as Respondent’s Exhibit 4. The
additional page for Respondent’s Exhibit 4 and the preceding
nursing note reflected that White’s note was actually made on
December 18 rather than December 22.

(4) Conclusions concerning the alleged
documentation error

As discussed above, Respondent initially offered a nursing
note to show that in response to White’s directive, Harper failed
to properly document a patient’s refusal of medication on De-
cember 22, 2007. White asserted that she had been present on
the 7 a.m. to 3 p.m. shift and she had directed Harper to addi-
tionally document the patient’s refusal of medication on the 3
p-m. to 11 a.m. shift. In her initial testimony, White testified
without hesitation that Harper worked the 3 to 11 p.m. shift on
December 22 and identified Harper’s error as not including a
note on December 22 about the patient’s refusal to allow the
insertion of the intravenous line. The General Counsel, how-
ever, offered into evidence Respondent’s daily staffing sheet
that showed that while Harper worked on December 22, 2007,
she worked on the 7 a.m. to 3 p.m. shift; the same shift with
White. Additionally, the staffing sheet showed that Harper
worked on the first floor on December 22, although it is undis-
puted that the patient in issue was a patient receiving skilled
care on the second floor.

When the Respondent submitted the preceding nurses’ notes
to supplement its original exhibit, the notes reflect that White
had actually written her directive to document the patient’s
refusal on December 18 rather than December 22. When asked
about the discrepancy on cross-examination, White then as-
serted that the date of the documentation error was December
18 rather than December 22. Respondent’s daily staffing pat-
tern sheet for December 18, however, reflects that Harper was
not on the schedule at all for December 18, 2007.

Additionally, White acknowledged that the requirement for
the nurses to document the patient’s refusal to allow the PICC
line applied to all nurses and not just to Harper. She also ac-
knowledged that while LPN Mitchell documented that she
could not administer the antibiotic because there was no line,
she did not document the patient’s refusal to allow the PICC
line in her December 23, 2007 nursing note. White did not
dispute that the physician’s order not only required that the
patient receive the PICC line on December 18, but for each day
continuing thereafter. She acknowledged that there were no
notes from any other nurses to confirm the patient’s refusal of
the PICC line on December 19, 20, 21, or 22. Despite the fact
that other nurses did not document the patient’s refusal to ac-
cept the medication, White contended that it was Harper’s re-

sponsibility to document the refusal on December 18, 2007,
because White endorsed this behavior to Harper as the oncom-
ing 3 to 1 p.m. nurse. Although White also asserted that she
personally told Harper to document the refusal at the beginning
of Harper’s shift on December 18, White admitted that the daily
staffing sheet for December 18 did not have Harper scheduled
for the 3 to 11 p.m. shift or for any other shift that day.

On redirect examination, White opined that it is possible that
Harper may have filled in for someone at the last minute on
December 18. The December 18, 2007 staffing sheet, however,
shows that LPN Mitchell was scheduled to work the 3 to 11
p.m. shift on the first floor. Nurses “Joanne” and “Mary” were
also scheduled to work the 3 to 11 p.m. shift on the second
floor. While the staffing sheet shows that Mitchell called off,
the sheet also reflects that Adewolu filled in and worked the
shift on the first floor in her place. There is nothing to indicate
that either of the other two nurses who were scheduled to work
that shift did not work as scheduled. Thus, there is no credible
evidence that Harper worked at all on December 18.

During Respondent’s direct examination, Adewolu was
shown the nursing notes for December 15 through 26, 2007,
and asked to identify what Harper erroneously failed to docu-
ment. Contrary to White, Adewolu asserted that Harper’s error
had been her failure to comply with the 72-hour rule on docu-
menting antibiotics and she failed to document the time that the
IV treatment began. He initially asserted that the patient had a
PICC line and then finally admitted that he was confusing the
patient with another patient.

As with the alleged failure to correctly chart the medications,
Respondent’s evidence concerning Harper’s alleged failure to
chart a patient’s refusal for treatment is suspect. Respondent
initially submitted an incomplete document to support White’s
testimony. When confronted with contradictory documents,
White’s recall changed as well. White’s testimony concerning
Harper’s documentation errors was then totally contradicted by
Adewolu. Inasmuch as White’s testimony is contradictory and
unsupported by either Respondent’s own records or the Ade-
wolu’s testimony, I find no basis to credit her testimony that
Harper was discharged because of a valid documentation error.
I must infer that this alleged error is a pretext to hide an under-
lying discriminatory motive.

(5) Improper discharge documentation allegation
and conclusion

Harper testified that Adewolu has always told the nurses to
use a separate note to document a patient’s discharge or read-
mission, rather than using the next line available in the nurses’
notes. Harper recalled the circumstances involved with the
patient in question. Harper spoke with the patient’s doctor at
approximately 7:30 a.m. and he told her that the patient would
be discharged to the hospital. Harper began documenting the
physician’s orders for discharge. She called the hospital, spoke
with the admitting nurse, and informed the nurse of the pa-
tient’s impending transfer to the hospital. Harper then con-
tacted the ambulance service that was to transport the patient to
the hospital and the patient’s family to inform them of the
transfer. Harper testified that she documented all of these dis-
charge procedures in a separate discharge note. She also docu-
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mented her attempt to reach the patient’s family and she docu-
mented when the patient left the facility. Respondent simply
submitted into evidence a sheet from the patient’s file, and
asserted that there was no discharge note on that specific page
of the chart. Harper asserts that since she placed the discharge
notes in the patient’s chart, someone must have removed the
separate note from the chart. Although White testified that
there was no policy of starting a new sheet for a discharge, she
gave no other information about the chart for which Harper was
disciplined. Although Respondent submitted portions of other
patients’ medical records concerning other matters in issue,
Respondent did not submit any other documentary evidence to
support the allegation that Harper failed to chart this patient’s
discharge. I found Harper to be a credible witness. I credit her
testimony that she made the discharge contacts as alleged and
that she added her documentation in the file as she asserted.
Crediting Harper’s testimony that she placed her notes sepa-
rately in the file, I find the timing of the disappearance of the
notes to be questionable. Based upon the overall evidence, it
appears that this basis for discharge was added to bolster Re-
spondent’s pretextual assertions.

(6) Medication cart unattended

The final reason noted on Harper’s termination notice was
“Meds left on Medication cart unattended.” White testified that
because patients are often confused, it is dangerous to leave a
medication cart unattended and she asserts that such action is a
public health violation. Although this violation is specifically
included in Harper’s discharge notice, White did not recall the
date when this occurred. She estimated that it may have been
in December 2007. Although White asserted that she observed
the incident, she acknowledged that no one else was present at
the time. Administrator Williams testified that she was aware
of the unattended medication cart because it was brought to her
attention by a second-floor patient.

(7) Conclusions concerning the medication cart incident

Neither White nor Administrator Williams provided any
other details concerning how this matter was dealt with by ei-
ther of them or by any other management official. No evidence
was given as to whether there was an investigation to determine
how long the cart was unattended or whether any medication
was taken from the cart. Neither witness testified as to whether
they addressed this matter with Harper. Neither witness could
even recall when the incident actually occurred. The brevity of
the evidence concerning this alleged incident brings into ques-
tion whether such incident occurred at all. Certainly, the seri-
ous nature of such an infraction would reasonably have resulted
in some kind of investigation or at least a confrontation with
Harper. Inasmuch as there was apparently no such response by
management, it appears more likely that this infraction was
added as an additional basis for discharge to strengthen Re-
spondent’s alleged basis for firing Harper.

Accordingly, as discussed above, I find that Respondent has
not demonstrated that it would have discharged Harper in the
absence of her union activity and her discharge constitutes a
violation of Section 8(a)(3) and (1) of the Act.

2. The discharge of Diane Rounds

a. Facts presented

Diane Rounds (Rounds) was employed as an LPN at Re-
spondent’s facility from August 17, 2006, until her discharge
on January 3, 2008. Rounds normally worked the 11 p.m. to 7
a.m. shift and she rotated between first and second floor. There
is no dispute that prior to Rounds’ discharge, she received no
prior discipline.

On November 16, 2007, Rounds signed a union authoriza-
tion card given to her by Kalea Williams. On December 6,
Rounds attended the union meeting at the McDonald’s restau-
rant near the facility.

Rounds was scheduled to work the 11 p.m. to 7 a.m. shift on
January 1, 2008. Because of a death in her family, Rounds’
brother notified the facility that she was unable to come into
work. Rounds was also scheduled to work on January 2, 2008.
Prior to her reporting to work, another nurse called her to let
her know that her name was no longer on the work schedule.
Rounds contacted Adewolu and asked why she had been re-
moved from the schedule. He told her that the matter was out
of his hands and that she should contact Administrator Wil-
liams. When Rounds spoke with Administrator Williams, she
was told to come in the next day to collect her check. When
Rounds came into the facility on January 3, 2008, Administra-
tor Williams told her that she had “called off” on a holiday and
that was unacceptable and therefore her services were no longer
needed.

Rounds explained that based upon Respondent’s policy, if an
employee called off the day before or the day after a holiday,
the employee would not get holiday pay. When Rounds was
hired in August 2006, she received and signed a copy of Re-
spondent’s absence policy. The policy provides that except in
cases of emergency, serious illness, or accident, an employee is
required to notify their supervisor at least 4 hours in advance of
his or her inability to report for work on any regularly sched-
uled workday. The policy does not reference any different
requirement for scheduled workdays that occur on holidays.

Rounds testified that she was personally unaware of any em-
ployee who has been terminated for calling off on a holiday or
even terminated as a “no show” for work. Rounds also testified
that she has never previously received any discipline for atten-
dance or for any other conduct. Prior to her discharge, no one
in supervision or management ever spoke with her about her
attendance.

In responding to the initial charge filed concerning Rounds,
Respondent asserted in its statement of position that Rounds
was terminated for calling off on New Year’s Day; which was
unacceptable behavior on a day when the facility was short
staffed. During the hearing, Administrator Williams testified
that Rounds was terminated because she “called off” on a holi-
day after having a history of calling off. Williams identified a
grouping of staffing sheets that were marked and received into
evidence as Respondent’s Exhibit 11. Administrator Williams
explained that the staffing sheets reflect that between February
24 and June 1, 2007, Rounds called off seven times on days
that she was scheduled to work. Administrator Williams admit-
ted that Rounds was never disciplined for any of these seven



16 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

incidents when she “called off.” To demonstrate that Respon-
dent has terminated employees for calling off, Respondent
submitted into evidence two prior discharge actions. One dis-
charge involved an employee who began employment on De-
cember 6, 2000, and then called off on Christmas Day; Decem-
ber 25, 2000. Respondent’s absence policy provides that all
employees are hired with a 30-day probationary period. Ad-
ministrator Williams also acknowledged that if a probationary
employee has an unexcused absence during the 30-day period,
the employee will be terminated under the absence policy. The
second discharge occurred on April 29, 2001, and involved a
housekeeping employee who was previously warned that his
absences would result in termination.

b. Conclusions concerning Rounds’ discharge

In posthearing brief, Respondent argues that Rounds was
terminated because she violated the facility attendance policy
and called off seven times in a 6-month period. Respondent
asserts that her calling off on January 1, 2008, was “the straw
that broke the camel’s back” and required her termination.
Additionally, Respondent denies any knowledge of her union
activity prior to her discharge.

As discussed above, it is fundamental that the General Coun-
sel establish that Rounds was engaged in union activity and that
Respondent had knowledge of that union activity in order to
establish that Rounds was unlawfully terminated. Wright Line,
251 NLRB 1083, 1089 (1980), enfd. on other grounds 662 F.2d
899 (Ist. Cir. 1981), cert. denied 455 U.S. 989 (1982), and ap-
proved by the United States Supreme Court in NLRB v. Trans-
portation Management Corp., 462 U.S. 393, 401-402 (1983).

There is no dispute that Rounds’ total union activity was lim-
ited to attending a union meeting and signing a union authoriza-
tion card. Despite the fact that she may not have been a vocal
union supporter, the overall evidence, however, demonstrates
that her involvement in the Union’s organizing effort was a
motivating factor in Respondent’s decision to terminate her.
Webco Industries, 334 NLRB 608 fn. 3 (2001); Manno Elec-
tric, 321 NLRB 278, 280 fn. 12 (1996).

Respondent argues that Rounds never told management that
she was involved in the Union’s campaign and that manage-
ment never said anything to her about the Union. As discussed
above, however, Harper credibly testified that within a week of
the December 6, 2007 union meeting, Adewolu told her that he
knew about the meeting and he knew that Rounds attended the
meeting. Even though Harper did not attend the meeting,
Adewolu warned her that Learner would terminate those nurses
involved with the Union. As of January 2, 2008, Rounds was
one of the few LPNs whose interest in the Union was clearly
known to Adewolu.

Additionally, the Board has found that under similar circum-
stances knowledge of union activity may be implied from the
circumstances surrounding the discharge. 4 fo Z Portion
Meats, 238 NLRB 643 (1978). Even where employees have
sought to conceal their activity from management in a small
work force, the Board has inferred employer knowledge in the
absence of direct proof. A4 fo Z Portion Meats, supra at 643.
Wiese Plow Welding Co., 123 NLRB 616 (1959). Certainly,
the Board has previously relied upon timing and the advance-

ment of a false reason for a discharge as indicating employer
knowledge of the employee’s union activity. Avery Leasing,
Inc., 315 NLRB 576, 581 (1994). In this case, Respondent
asserts that Rounds’ discharge was based upon her violation of
the attendance policy and because she previously called off
seven times within a 6-month period. As discussed above,
however, Respondent presented no evidence that Rounds failed
to give the 4 hours notice of her inability to report to work as
required by the attendance policy. Additionally, the last call off
for Rounds presented by Respondent occurred on June 1, 2007;
7 months prior to the call-off which allegedly caused her dis-
charge. Administrator Williams testified that while she never
previously disciplined Rounds for her absences, the call-off on
January 1, 2008, was the “tip of the iceberg.” As noted by the
Court of Appeals for the Ninth Circuit in Shattuck Mining
Corp. v. NLRB, 362 F.2d 466, 470 (9th Cir. 1966), when the
stated motive for a discharge is found to be false, the trier of
fact may infer that there is another motive. Moreover, it can be
inferred that the motive is one that the employer desires to con-
ceal and further would be an unlawful motive where the sur-
roundings facts tend to reinforce that inference.

Accordingly, I find that General Counsel has made out a
prima facie case under Wright Line. The record supports a
finding that Respondent had knowledge of Rounds’ union ac-
tivity as well as animus toward the activity. I also infer dis-
criminatory motive from the pretextual nature of the discharge
and the obvious falsity of Respondent’s stated reason for the
discharge. Fast Food Merchandisers, 291 NLRB 897, 898
(1988).

Under the Wright Line analysis, once the General Counsel
has shown that union activity was a motivating factor in the
action taken against the employee, the burden shifts to the Re-
spondent to establish, by a preponderance of the evidence, that
it would have taken the action even in the absence of the em-
ployee’s union activity. Wright Line, above at 1089. Williams
acknowledged that Rounds did not receive any written warning
prior to her discharge and that the progressive discipline policy
was not followed in Rounds’ discharge. Although Respon-
dent’s attendance policy requires only that an employee call off
at least 4 hours before the start of his or her shift, Respondent
does not assert that Rounds’ failed to comply with the 4-hour
reporting requirement. Although Respondent maintains that it
was significant that Rounds called off on a holiday, there is
nothing in the attendance policy that requires an employee to
follow a different procedure for holidays or otherwise sets addi-
tional restrictions for call-offs on holidays.

Respondent presented only two incidents of prior discipline
involving employees’ calling off on a holiday. Neither circum-
stance was comparable to Rounds. While one employee was
terminated for calling off on a holiday, the employee was only
19 days into employment and clearly within the probationary
period specifically addressed in the attendance policy. The
other termination occurred almost 7 years earlier after the em-
ployee had been specifically warned that additional attendance
infractions would result in discharge.

Under Wright Line, “an employer cannot carry its burden of
persuasion by merely showing that it had a legitimate reason
for imposing discipline against an employee, but must show by
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a preponderance of the evidence that the action would not have
taken place even without the protected activity.” Hicks Oils &
Hicksgas, Inc., 293 NLRB 84, 85 (1989), enfd. 942 F.2d 1140
(7th Cir. 1991). If the evidence shows that the proffered reason
for the discharge did not exist, or was not in fact relied upon,
the Respondent’s reason is pretextual. La Gloria, Oil & Gas
Co., 337 NLRB 1120, 1123 (2002). Having rejected as false
Respondent’s explanation for the Rounds’ discharge, it follows
that Respondent has not met its burden of showing that it would
otherwise have terminated Rounds. Accordingly, I find that
Respondent terminated Rounds in violation of Section 8(a)(1)
and (3) of the Act.

3. The discharge of Michael Thurmond

a. The events in November and December 2007

Michael Thurmond worked as an LPN at Respondent’s facil-
ity from January 7, 2007, until his discharge on January 7,
2008. His normal work shift was from 11 p.m. to 7 am.
Thurmond initially learned about the union organizing from
Kalea Williams. On December 6, 2007, Thurmond attended
the union meeting at the McDonald’s restaurant near the facil-
ity. Thurmond testified that the employees and the union repre-
sentative discussed things that needed to be changed at the
facility. Thurmond also recalled that he mentioned at the meet-
ing that Adewolu didn’t like male employees. On November
18, 2007, Thurmond signed a union authorization card given to
him by Kalea Williams.

On December 11, 2007, Thurmond telephone Adewolu to
ask if he could work overtime. During the conversation Ade-
wolu asked Thurmond, “What’s this I hear about your going to
McDonald’s and [told] the Union rep that I don’t like male
workers?” When Thurmond laughed in response, Adewolu
went on to say that he didn’t understand why the employees
wanted the Union and that it was just a waste of time. He
ended by telling Thurmond that he (Adewolu) didn’t have any
overtime available at that time. Thurmond testified that he
noticed that his relationship with Adewolu changed during
December 2007 because they no longer talked with each other.

Thurmond recalled that during the period between December
25, 2007, and the end of the year, he asked three newly hired
nurses if they wanted to sign union authorization cards. Thur-
mond told them some of the problems at the facility and how
the Union could help employees with those problems. Al-
though the nurses agreed to sign the cards, he did not have the
cards with him at the time that he spoke with the nurses.

b. The events of January 2, 2008

Prior to working for Respondent, Thurmond worked with
LPN Joanne Harris at another facility 8 years earlier. Thur-
mond testified that while employed at the previous facility,
Harris was physically attacked by another employee. He
opined that Harris harbored bad feelings toward him because he
and other employees at the former facility had not stopped the
fight. When Thurmond reported to work on January 2, 2008,
he received his daily report on the patients from Harris who had
worked the previous shift. After Harris left and during his pa-
tient rounds, he noticed a patient who had perspiration bubbles
all over her face and increased respiration. When he examined

her, he found that her stomach was bloated and that she was
covered in loose stools from diarrhea. He also noticed that the
patient’s G-tube was leaking into the patient. He immediately
called in a CNA and the respiratory nurse to help him. He
stopped the G-tube feeding, pumped the patient’s stomach, and
induced the patient’s vomiting. Thurmond made a note of what
occurred. The other nursing personnel who had witnessed the
incident signed the note as well. Thurmond placed the nursing
note under Adewolu’s door. After Thurmond called the pa-
tient’s doctor, the patient was sent to the hospital.

CNA Cheatem corroborated Thurmond’s account of the
January 2, 2008 incident. She confirmed that at approximately
11:30 p.m. on January 2, Thurmond called her to come to a
patient’s room and told her that the patient was in distress and
breathing with difficulty. Cheatem observed that the patient
was profusely perspiring and there were feces from the head to
the foot of her bed. Cheatem assisted Thurmond in pumping
the feeding solution from the patient’s stomach. She testified
that the feeding tube had been hung for the patient without the
required measured drip. Cheatem recalled that the situation
required the efforts of Thurmond, herself, and another CNA to
clean the patient completely to prepare the patient for transport
to the hospital. Cheatem confirmed that she read the statement
prepared by Thurmond. Because she agreed with what he in-
cluded in the statement, she signed it along with two other
CNAs. Cheatem testified that no one from management ever
spoke with her about the written statement.

c. Thurmond’s conversation with Adewolu on
January 4, 2008

Thurmond reported to work at 11 p.m. on January 4, 2008.
Shortly after arriving at work, Adewolu asked Thurmond to
come into his office. When Adewolu asked him if he wanted to
do some overtime, Thurmond told him that he did not. Ade-
wolu asked why he did not. Thurmond explained that he was
declining because Respondent did not pay time and a half for
overtime. Adewolu began laughing and asked Thurmond why
employees were crying for the Union as though a union would
make any difference. During the conversation, Adewolu also
asked Thurmond if he knew that he could be blackballed.
Adewolu went on to state that because 90 percent of the nursing
homes were Jewish owned, Thurmond could be blackballed.
When Thurmond responded that he would just work for the
county jail, Adewolu again laughed. Adewolu left the facility
approximately 20 minutes after speaking with Thurmond.

d. The altercation with Harris on January 5, 2008

Thurmond’s shift was scheduled to end at 7:30 a.m. on the
morning of Saturday, January 5, 2008. LPN Harris arrived at
approximately 6:50 a.m. while Thurmond was sitting at the
nurse’s desk finishing his charting. He testified that Harris
“marched” off the elevator, threw her personal bag next to him,
and proceeded to collect the keys from the nurse that she was
relieving. As she slammed the door to the medicine room, she
exclaimed: “Let me do my mother-fucking rounds, Boo-boo, let
me do my mother-fucking rounds, there’s some trick bitches
around here.” CNA Cheatem testified that when she heard
Harris’ comment, she told Harris that she could not use profan-



18 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

ity on the floor. Harris responded: “Like I said, I’'m going to
go do my mother fucking rounds, especially on 11:00 to 7:00
because we got trick bitches on this shift.” Thurmond testified
that he understood that a “trick bitch” as a woman who tells
everything. After going into a patient’s room, Harris came out
waving her hand as though she had an empty G-tube bottle.
She looked at Thurmond saying: “G-tube empty, ha-ha, go tell
that shit, sissy boy. Dola’s right, you’re a sissy boy.” Cheatem
testified that she told Harris to please quiet down because there
were residents who were still resting. Cheatem told Harris that
there was no need to scream. Thurmond then asked Cheatem to
get him Administrator Williams’ telephone number. While he
was in the process of making the call, Harris stated: “Oh, look
at trick boy, you’re a trick boy, go ahead. Sissy boy, go tell,
sissy boy, tell, sissy boy.” Thurmond testified that during this
time, Harris also made the comment that Thurmond “knew her
history.” Thurmond told Harris that he knew her history with
not hanging a G-tube properly and with not knowing patient
medication. Cheatem testified that during the conversation
with Harris, Thurmond did not yell and his demeanor was not
oppressive. Cheatem described Harris, however, as loud and
very aggressive.

When he reached Administrator Williams he told her that
Harris was “flipping on the floor” and cursing him. Williams
told him to give the phone to Harris. Thurmond heard Harris
tell Williams some of the same things that she had said to him
about his being a “trick bitch” and that Adewolu was right that
Thurmond was a sissy boy. After speaking with Harris, Wil-
liams again spoke with Thurmond. She told him that she would
handle the matter when she got back to work on Monday. She
also told Thurmond that Harris had accused him of threatening
her. Thurmond denied that he threatened Harris and told Wil-
liams that Harris started the cursing and that Harris brought up
the fact that he knew Harris’ history. Thurmond told Williams
that the only history that he had discussed with Harris was the
history of her failure to correctly hang the G-tube for the patient
the previous day. He told Williams that he had not said any-
thing to Harris about her incident 8 years before. He also told
Williams that Harris had alleged the threat just to cover up her
behavior on the floor.

Cheatem also spoke with Administrator Williams. She told
Williams what had occurred and told Williams that the situation
needed to be dealt with. Williams suggested to Cheatem that
she and Thurmond leave the building as scheduled at the end of
their shift. Williams also told Cheatem to obtain statements of
the incident. Cheatem requested employee Leisha Gardner and
Thurmond to prepare statements for her. Later that day,
Cheatem obtained the written statements from Gardner and
Thurmond. Thurmond also prepared a separate written state-
ment of what occurred with Harris and left it under Adewolu’s
door that same day.

Administrator Williams recalled that she spoke with both
Harris and Thurmond around 7 a.m. on January 5, 2008. She
asserts that at approximately 9 a.m., Harris called her again to
tell her that she (Harris) had contacted the police. Harris told
Williams that she filed charges with the police because Thur-
mond made the comment: “history repeats itself.” Williams
testified that Harris explained that because some nurses physi-

cally attacked her in the past, she believed that Thurmond’s
comment was a threat. Williams recalled that later that same
afternoon, Thurmond again called her at home and talked with
her about Harris’ police report. In her testimony, Williams
maintained that in her conversation with Thurmond, he indi-
cated that his comment about history repeating itself was linked
to Harris’ previous altercation with other nurses.

e. Thurmond’s contacts with management on
January 6, 2008

Williams recalled that when Thurmond called her again on
Sunday and asked what she was going to do about the situation,
she told him that she would handle it once she returned to work
on Monday. There is no dispute, however, that later in the day,
Thurmond telephoned Director of Operations Deborah Kipp.
He told Kipp what occurred and how Harris had cursed him and
had been aggressive toward him. He also told Kipp that he
understood that Harris had also called the police after he had
left the facility on January 5. He told Kipp that he didn’t want
to be arrested when he returned to work on Monday. Kipp
assured him that the matter would be resolved.

f- The events of January 7, 2008

Shortly after arriving at work on Monday morning, January
7, Williams received a telephone call from Kipp. When Kipp
told Williams about her call from Thurmond the previous day,
Williams attempted to explain what occurred over the weekend.

Cheatem called Administrator Williams from her home
shortly before 10 a.m. on Monday morning, January 7.
Cheatem explained that she had three statements concerning the
incident and that she would bring them to the facility later that
same morning. Williams told her that she could do so.

When Cheatem arrived at the facility at approximately noon,
Williams told her that she had already made a decision to ter-
minate Thurmond. Cheatem asked Williams how she could
have already made the decision when she had not spoken with
anyone or even read the statements of what occurred. Williams
told her that she had spoken with “people” and she knew that
he was the one who had caused the problem. Cheatem’s three-
page written statement that she prepared and left with Williams
outlined the conversation between Thurmond and Harris and
confirmed that there had been no threats or physical contact.

Thurmond explained that there had been a meeting sched-
uled on January 7, 2008, to discuss the incident. He had not
attended the meeting, however, because he did not have a wit-
ness available. He said that his attorney advised him not to be
in the room with Adewolu, Administrator Williams, and Harris
without a witness. Later in the day, Administrator Williams
telephoned him and told him that she was terminating him.
Williams went on to explain to Thurmond that she had previ-
ously told him never to call her boss and he had done so. Wil-
liams reminded Thurmond that she had told him that she would
handle the situation when she returned on Monday and yet he
had contacted her boss. Thurmond testified that Williams
added that she had heard that he was “nothing but problems,
anyway.” She said that she had heard that he had been com-
plaining about the facility and “hollering” about the Union.
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Williams then added: “Let me tell you something Michael, you
go and tell the Union to get your job back.”

Williams testified that she made the decision to terminate
Thurmond because she believed that his comment to Harris
about history repeating itself was a threat. Williams acknowl-
edged that Cheatem’s letter reported that Thurmond did not
threaten Harris and that it had been Harris who cursed and used
vulgar language on the floor. Williams acknowledged that she
had confirmed that Cheatem’s letter was accurate about Harris’
use of vulgarity. Despite doing so, however, she still decided
that it was appropriate to terminate Thurmond. She also con-
tended that his calling her boss and failing to follow the chain
of command was a factor in her decision to terminate him.
Respondent submitted into evidence copies of two disciplinary
discharge forms to document that other employees have been
discharged for fighting. One discharge involved an employee
who put patients in harm’s way when he attempted to physi-
cally injure another employee in the presence of patients on
November 25, 2007. The second discharge resulted from an
employee’s involvement in a fighting incident on November
27,2000. The discharge notice documents that the employees
were screaming, yelling, fist fighting, and using brooms and
dust pans and other housekeeping items in the fight. Police
were called to the facility because of a 911 request. The em-
ployee was both terminated and arrested. The documented
reasons for the employee’s termination were fighting on the
job, procedure/rule violation, battery to another employee, and
felony theft. Administrator Williams admitted that while em-
ployees have been fired from the facility for physical fights and
assaults, no employees have been fired for verbal threats. She
also confirmed that no other employee had ever been fired for
“breaking the chain of command.” There is no dispute that
prior to his discharge; Thurmond had never received any prior
discipline.

g. Alleged 8(a)(1) involving Adewolu and Thurmond

The Board has opined that “employees should be free to par-
ticipate in union organizing campaigns without the fear that
members of management are peering over their shoulders, tak-
ing note of who is involved in union activities, and in what
particular ways.” Flexsteel Industries, 311 NLRB 257 (1993).
The General Counsel alleges that on December 11, Adewolu
not only informed Thurmond that he knew about the union
meeting at McDonald’s, he also knew the subjects discussed at
the meeting. The Board’s test for determining whether an em-
ployer has created an impression of surveillance is whether the
employee would reasonably assume from the employer’s state-
ment in question that his or her union activities have been the
subject of surveillance. United Charter Service, 306 NLRB
150, 151 (1992). As the Board has found: “When an employer
creates the impression among its employees that it is watching
or spying on their union activities, employees’ future union
activities, their future exercise of Section 7 rights tend to be
inhibited.” Robert F. Kennedy Medical Center, 332 NLRB
1536, 1539 (2000).

In response to Thurmond’s testimony, Adewolu simply de-
nied that he told Thurmond that he was aware of the union
meeting at McDonald’s restaurant. He gave no testimony as to

whether he had telephone or personal conversations with
Thurmond during this same period of time. He denied that he
knew anything about the Union’s organizing efforts before
January 10, 2008, when he received written notice from the
Board. In contrast to Adewolu’s generalized denial, Thurmond
provided a detailed and specific account of his conversation
with Adewolu after the December 11, 2007 union meeting.
Based upon the overall testimony and demeanor of the wit-
nesses, I found Thurmond’s testimony to be more credible.
Accordingly, crediting the testimony of Thurmond, I find that
Adewolu’s statement created an impression of unlawful surveil-
lance in violation of Section 8(a)(1) of the Act as alleged in
complaint paragraph V(c).

During his conversation with Thurmond on January 4, 2008,
Adewolu again brought up the subject of the employees’ union
organizing. Adewolu not only questioned why the nurses
would want the Union, but also asserted that it would gain them
nothing. Adewolu warned Thurmond that his union support
could result in retaliation and his being blackballed by other
employers and specifically by Jewish-owned facilities. During
his testimony, Adewolu simply stated that he had not told
Thurmond that he should not cry for the Union because he
could be blackballed by the Jewish nursing home owners.
Adewolu did not confirm or deny that he spoke with Thurmond
on January 4, 2008, or otherwise talked with him about whether
he wanted to work additional overtime. For the reasons that I
have discussed more fully below, I do not credit the testimony
of Adewolu. Crediting Thurmond’s testimony, I find that Re-
spondent, acting through Adewolu, unlawfully threatened to
blackball employees because they engaged in union activities
as alleged in complaint paragraph V(h).

h. Whether respondent unlawfully terminated Thurmond

(1) Respondent’s asserted reasons for
Thurmond’s discharge

Respondent documented the basis for Thurmond’s discharge
in two separate termination notices; both of which are dated
January 7, 2008. There is no evidence that either form was
ever issued to Thurmond. Both notices list 13 potential reasons
for which an employee may be disciplined. None of the boxes
are checked on either document and the only information con-
cerning the basis for the discharge is included in a segment of
the form entitled: “Describe what happened.” One form con-
tains the following handwritten section:

Michael made a comment to a co-worker “History will repeat
itself.” He and his co-worker used to work together at another
facility and due to this history, she felt threatened by his
statement and called the police. He admitted to administrator
that he made the comment but he was talking about patient
care. He is being discharged for threatening a co-worker.

The second form containing a separate handwritten note in-
cludes the following:

Michael Thurmond has been instructed on several occasions
to follow the proper chain of command. He was asked by
Administrator to allow her the opportunity to complete an in-
vestigation regarding a conflict with a co-worker. He failed to
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allow her the opportunity to complete investigation. He in-
stead called the Director of Operations on Sunday January 6,
2007. He is being discharged for failure to follow reasonable
instructions.

(2) The General Counsel’s prima facie case

The record evidence reflects that Thurmond engaged in ac-
tivities in support of the Union and that his support was known
to Respondent prior to his discharge. Although Adewolu and
Administrator Williams allege that they were unaware of any
Union organizing prior to January 10, 2008, their testimony is
contradicted by credible record evidence. Harper credibly testi-
fied that only a day after the December 6, 2007 union meeting,
Adewolu confirmed that he knew that Thurmond attended the
meeting and threatened Thurmond’s termination. Later on
December 11, 2007, Adewolu specifically confronted Thur-
mond with his attendance at the meeting and told Thurmond
that he knew what had been discussed at the meeting. Finally,
on January 4, and only three days before Thurmond’s dis-
charge, Adewolu threatened Thurmond that he could be black-
balled by other Jewish-owned nursing homes. Clearly, not only
did Adewolu establish Respondent’s knowledge of Thurmond’s
union activities, but also animus toward those activities.

Further evidence of Respondent’s discriminatory motive in
terminating Thurmond is found in the timing of his discharge as
well as the pretextual and shifting reasons for his discharge.
When Respondent submitted a position statement in response to
the Union’s initial charge, Respondent asserted that Thurmond
was discharged for threatening to harm another employee.
There was no reference to his failure to follow the chain of
command. At hearing, however, Administrator Williams as-
serted that his failure to follow the chain of command was also
a basis for his discharge. She acknowledged that she had pre-
pared the second disciplinary notice in an attempt to “be thor-
ough.”

The discharge notice relating to the alleged threat to another
employee describes Thurmond’s threat as telling Harris that
“history will repeat itself.” In testimony, however, Administra-
tor Williams expanded the alleged threat in describing her tele-
phone conversation with Thurmond. Administrator Williams
testified that during her conversation with Thurmond, she asked
Thurmond what he had meant by telling Harris that history
would repeat itself. She alleged that Thurmond explained:
“That means she got her ass kicked at Gallesburg Terrace’ and
she’s going to get her ass kicked again here.” Administrator
Williams acknowledged that she had not included this addi-
tional statement by Thurmond in her affidavit given to the
Board during the investigation of the case. Later in her testi-
mony in describing her conversation with Thurmond, Adminis-
trator Williams contradicted her earlier testimony and admitted:
“History will repeat itself is exactly the term that he kept using.
As far as the part about getting her ass kicked, I don’t know
where that came from. He said he told her history will repeat
itself.” Although Administrator Williams ultimately corrected
her testimony, her temporary embellishment must be consid-

7 Granting Respondent’s motion to correct, the transcript is corrected
to “Halsted Terrace.”

ered in evaluating the validity of Respondent’s asserted reasons
for terminating Thurmond.

The Board and the courts have previously found that an em-
ployer’s shifting reasons for discharge may provide evidence of
an unlawful motivation. NLRB v. Henry Colder Co., 907 F.2d
765, 769 (7th Cir. 1990); Abbey’s Transportation Services v.
NLRB, 837 F.2d 575, 581 (2d Cir. 1988). In this case, Wil-
liams’ creation of two discharge notices and her attempt to
expand Thurmond’s alleged threat during her testimony indi-
cate just such a “shifting of reasons” from which discriminatory
motive may be inferred.

Administrator Williams asserts that Thurmond was dis-
charged in part because of his failure to follow the chain of
command and to give her an opportunity to investigate the inci-
dent. Ironically, however, there is no evidence that Administra-
tor Williams made any attempt to investigate what really oc-
curred on January 5. Cheatem credibly testified that when she
presented Administrator Williams with the employee state-
ments concerning the January 5, 2008 incident, Administrator
Williams confirmed that she had already decided to terminate
Thurmond. During her testimony, however, Williams alleged
that she reviewed those notes before she made the decision to
terminate Thurmond. While she claims that she read the state-
ments, there is no evidence that she spoke with any of the em-
ployees about the incident after reading such statements. Even
without further investigation, Administrator Williams was
aware that Harris cursed on the floor and was not blameless in
the incident. Although she asserts that she gave Harris a verbal
warning for having cursed on the floor, no other evidence was
submitted in support of this assertion. Harris did not testify and
no written documentation of the warning was provided.

Accordingly, Administrator Williams’ failure to investigate
the alleged reasons for Thurmond’s discharge demonstrate that
those reasons were not determinative in the decision and indi-
cates that the discharge would have occurred regardless of the
truthfulness of Thurmond and Cheatem’s account. The failure
to conduct a meaningful investigation and to give an employee
the opportunity to explain has been found to be clear indicia of
discriminatory intent. K & M Electronics, 283 NLRB 279, 291
(1987). An employer may not assert a reasonable belief that an
employee has engaged in misconduct based upon an unfair
investigation. Midnight Rose Hotel & Casino, 343 NLRB
1003, 1004 (2004). In this case, it is apparent that Respondent
seized the opportunity to rid itself of one of the employees who
had shown interest in the Union. There is no evidence that
Williams attempted to obtain any further information from
either Thurmond or any of the other employees who witnessed
the incident. She admitted that she did not see Harris’s police
report until after Thurmond’s termination. Interestingly, al-
though Respondent submitted a copy of the police report into
evidence, there is no evidence that the police took any further
action or even talked with Thurmond about the incident.

Furthermore, Respondent has not shown that it would have
terminated Thurmond in the absence of his union activity.
Although Respondent claims that Thurmond was discharged in
part for his failure to follow the chain of command, Williams
admits that no other employee has ever been terminated for
“breaking” the chain of command. She also admitted that while
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other employees had been terminated for physical fights at the
facility, no other employee had ever been terminated for a ver-
bal threat.

Although Respondent has presented an otherwise legitimate
basis for Thurmond’s discharge, the total record supports a
finding that Respondent’s explanation for the discharge is pre-
textual. I therefore may not only infer that there is another
motive for the discharge, but that the real motive is one that
Respondent seeks to conceal. Laro Maintenance Corp. v.
NLRB, 56 F.3d 224, 229 (D.C. Cir. 1995); Shattuck Denn Min-
ing Corp. v. NLRB, 362 F.2d 466, 470 (9th Cir. 1966). Accord-
ingly, I find that Respondent terminated Michael Thurmond in
violation of Section 8(a)(1) and (3) of the Act.

G. The Discipline and Discharge of Kalea Williams

The complaint alleges that Respondent unlawfully issued a
disciplinary warning to Kalea Williams on March 20, 2008, and
then unlawfully terminated her on March 27, 2008. Counsel
for the General Counsel asserts that Respondent issued the
disciplinary warning and the discharge because of Williams’
protected and union activity.

1. Williams’ union activity

As discussed above, Williams contacted the Union in mid-
November 2007 concerning representation for the nurses at
Respondent’s facility. It is undisputed that she collected signed
union authorization cards from 10 other nurses. She attended
two union meetings at restaurants within the vicinity of Re-
spondent’s facility. As discussed above, Adewolu engaged in
multiple conversations in which he interrogated Williams about
her union activity and threatened employees with reprisals for
their union and protected activity. Additionally, during these
conversations he also let her know that he was aware of the
union meetings and the subjects being discussed. Williams
testified that Adewolu treated her differently after December 6,
2007. She recalled that there were times when he passed her in
the halls that he would refer to her as the union organizer or the
union leader. No witnesses corroborated her testimony.

2. Kalea Williams’ disciplinary warning

On March 20, 2008, Kalea Williams was given a verbal
warning for leaving the facility on March 14 at approximately
8:15 p.m. and not returning to the facility until approximately
11:30 p.m. Williams was also warned because she failed to
punch out when she left the facility. There is no dispute that
during Williams’ absence from the facility, a patient under her
responsibility pulled out his G-tube; requiring his transfer to the
hospital.

On March 14, 2008, LPN Oluyemi Agunbiade (Agunbiade)
and Kalea Williams were working both the 3 toll p.m. shift
and the 11 p.m. to 7 a.m. shift on the second floor. At that
time, Agunbiade had only been an employee at the facility for
approximately 3 months. Agunbiade recalled that she finished
her medication rounds at approximately 7:30 p.m. She was in
the dinning room eating at approximately 7:45 or 8 p.m. when
CNA Tameka Hoggas reported to her that a patient had pulled
out his feeding tube. Hoggas also told Agunbiade that Kalea
Williams was out of the building on break. Agunbiade con-
tacted the patient’s doctor. Although she paged Williams, there

was no response. Betty Wilkes, the nurse assigned to the first
floor, came to help her with the patient. When Wilkes came to
the second floor to assist Agunbiade, she was talking with
Kalea Williams on her cell phone. Wilkes told Agunbiade that
Williams would soon be on her way back to the building.
Agunbiade testified that she did not see Kalea Williams, how-
ever, until sometime after 10:45 p.m. She estimated that it may
have been as late as 11:30 p.m. Prior to Williams’ leaving,
Williams had not told her that she was going on break or even
that she was leaving the second floor.

Kalea Williams does not dispute that she took a 2-hour break
and that she left the facility without notifying Agunbiade that
she was doing so. She asserts that prior to leaving for break at
approximately 8:15 to 8:30 p.m.; she gave her keys to the nar-
cotics box to Wilkes who was working on the first floor. She
asserts that she asked Wilkes to cover for her because she
trusted Wilkes with her patients. Williams testified that she
returned to the facility after her break at approximately 10:30 or
10:45 p.m. Williams explained that when she first returned
after her break, she had to first deal with the patient who had
pulled out the G-tube before she could retrieve her keys from
Wilkes. She estimated that she retrieved the keys after 11 p.m.
She asserted, however, that she saw Wilkes when she first re-
turned from her break and that it had been Wilkes who had
informed her of the problem with the patient’s G-tube. Wil-
liams admits that she did not, however, see Agunbiade until
approximately 12:30 to 1 p.m.

Kalea Williams denied knowing whether Respondent had a
policy about employee breaks. She also testified that she had
no assigned time to take a break and that she did not have a
practice of clocking out for breaks. Williams admits that she
took a 2-hour break on March 14, 2007, and asserts that nurses
are allowed to do so when they work double shifts. She also
admitted on cross-examination, however, that no one has ever
told her that if she worked a double shift, she could take 2
hours of breaktime. Administrator Williams testified that be-
cause Kalea Williams works double shifts on March 14, 2008,
she was entitled to an hour break for each shift based upon a
half hour for lunch and two 15-minute breaks. Administrator
Williams denied, however, that Kalea Williams was allowed to
combine all the breaks into one 2-hour break. She pointed out
that this was especially true for a nurse working on the skilled
floor of the nursing care facility.

3. Conclusions concerning Williams’ disciplinary warning

The General Counsel asserts that there is no record evidence
that any other nurse has ever been disciplined for combining all
his or her breaks when working a double shift. Thurmond testi-
fied that while he had never combined his breaks in such a
manner, he believed that other nurses had done so. He testified
that he had seen nurses come in for their shift and then leave for
breakfast. He identified Shanina Mitchell and Lavern Harper
as nurses who had taken extended breaks. Harper recalled that
she had once taken an extended break and had told Adewolu
that she was going to do so before leaving the building. This
testimony would certainly indicate that there have been some
instances when nurses have taken extended breaks and even
with management knowledge. Nevertheless, there is no evi-
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dence that Respondent has tolerated conduct comparable to that
demonstrated by Williams in this instance. There is no dispute
that she had joint responsibility for the skilled care patients on
the second floor on March 14, 2008. She left the facility for at
least two hours without notifying the other nurse who was also
caring for these patients. While she asserts that she informed
Wilkes on the first floor that she was leaving, Wilkes did not
testify or corroborate her testimony. Although Williams asserts
that she did not leave the facility until 8:15 or 8:30 p.m., there
are no other witnesses who corroborate her testimony. Agun-
biade credibly testified that she was unable to find Williams
prior to 8 p.m. Although Williams asserts that she returned to
the facility at 10:30 or 10:45 p.m., she admits that she did not
see Agunbiade until 12:30 p.m. or 1 a.m. Inasmuch as they
shared a common nursing desk and all their patients were lo-
cated on the same floor, it is surprising that Williams would not
have seen Agunbiade earlier, had she actually been back in the
facility.

I also note that while Agunbiade also worked double shifts,
there is no evidence that she took a 2-hour break. Although
Williams may have worked double shifts, her leaving her pa-
tients unattended for at least a 2-hour period is unconscionable.
By March 14, 2008, there is no question that Respondent was
aware of the Union’s organizing efforts. As discussed above,
Respondent had already unlawfully terminated Harper, Rounds,
and Thurmond. Even with Respondent’s knowledge of Wil-
liams’ union activity, her conduct was such that she would have
been disciplined even in the absence of any union activity.
Respondent, in fact, could have reasonably terminated her on
the basis of her abandonment of patients. Respondent did not
do so, however, and simply issued her a verbal warning. Ac-
cordingly, I find that even though Respondent had knowledge
and demonstrated animus, Respondent has met its burden of
showing that it would have disciplined Williams in the absence
of any union or protected activity.

4. Kalea Williams’ termination

a. Williams’ protected activity

Not only does the General Counsel assert that Williams en-
gaged in union activity, but also that she engaged in protected
concerted activity prior to her discharge. Kalea Williams testi-
fied that prior to March 25, 2008; a high-risk patient was admit-
ted to the facility that appeared to have an infectious disease.
Williams discussed her concerns with nurses Bell and Wilkes
as well as CNA Cheatem. On March 25, 2008, Williams then
wrote letters to both Adewolu and Administrator Williams
concerning the patient’s condition and the potential risk to the
staff. In her letter to the administrator and the director of nurs-
ing, Williams, explained that the patient’s respiratory condition
would inevitably bring a risk of infection to not only other pa-
tients but also the staff and the staff’s families. William also
emphasized that the nurses did not have proper equipment to
care for a patient in such condition. In a March 26 nurses’
meeting, Rhonda White accused Kalea Williams of showing the
letters to other staff members. During her testimony, Williams
conceded that while the colonized infection must be treated as

though it is contagious, the condition may not be contagious®
and the need for the patient’s isolation may not be clear cut.
White denied that she took any adverse action toward Williams
for having written the letter to management. There was no
evidence presented that either White, Adewolu, or Administra-
tor Williams made any comments to Williams because of this
letter.

b. Respondent’s basis for terminating Williams

Administrator Williams confirmed that she made the deci-
sion to terminate Kalea Williams based upon three reasons. On
March 27, 2008, Administrator Williams, Adewolu, and
Rhonda White met with Kalea Williams to inform her of her
discharge. Administrator Williams read through two separate
discharge notices that listed three separate bases for the dis-
charge. Kalea Williams refused to sign the notice of discharge
forms and denied any misconduct. The following reasons were
given for Williams’ discharge.

(1) Failure to properly transfer a patient to the hospital

The disciplinary action report included the allegation that on
March 17, 2008, Williams failed to properly transfer a patient
to the hospital. The document specified that no nursing note
was written by Williams regarding the patient’s transfer to the
hospital. Williams asserts that on that day, one of her patients
was scheduled to leave the facility and a new patient was
scheduled to come into the facility to occupy the departing
patient’s bed. When the newly admitted patient arrived at the
facility, Williams transferred the patient awaiting discharge
across the hall to an area under another nurse’s responsibility.
Adewolu testified that he told Williams to move the patient
across the hall to free up the room for an incoming patient.
Williams estimates that the patient remained in the facility for
approximately 2 more hours before discharge. Williams asserts
that she did not complete the charting of the patient’s discharge
to the hospital because the patient became the responsibility of
the other nurse. On either March 18 or 19, Adewolu asked
Williams why she had not completed the discharge paperwork
for the transferred patient. Williams told him that the trans-
ferred patient was no longer “her” patient at the time that the
patient left the building. Adewolu told her that the patient was
still her responsibility even though the patient was moved
across the hall and he directed her to write a discharge note for
the chart. Administrator Williams testified that she spoke with
Kalea Williams about her failure to add the transfer documenta-
tion to the nurse’s notes. Administrator Williams explained
that initially, Kalea Williams asserted that another nurse trans-
ferred the patient to the hospital. Administrator Williams then
asked if that was correct, why did Kalea Williams sign the pa-
tient information and transfer form. Administrator Williams
recalled that Kalea Williams then acknowledged that techni-
cally the transferred patient remained as her patient, however,
another nurse had helped her finish the transfer. The copy of
the March 17, 2008 patient information and transfer form that

% White testified that she was actually the nurse who had admitted
the patient to the facility. She confirmed that before she admitted the
hospital, she had verified with the hospital nurses that the patient did
not require isolation.
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was admitted into evidence as Respondent’s Exhibit 17 does
not contain a full copy of the original full page. The bottom of
page contains a portion of the date and a portion of the signa-
ture. While Kalea Williams’ name is not fully identifiable at
the bottom of the page, Kalea Williams did not deny that it was
her signature or contradict Administrator Williams in rebuttal
testimony. Adewolu testified that it is important that there is
documentation about the patient’s condition prior to the patient
leaving the facility. He explained that even if another nurse
gives the patient to the ambulance driver, it is the responsibility
of the patient’s primary nurse to document the doctor’s orders
and the patient’s condition. Williams admitted that while
Adewolu told her to move the patient across the hall, he had not
told her that the patient was no longer her responsibility.

(2) Failure to start a G-tube feeding at the proper time

Kalea Williams’ discharge documentation also included an
allegation that Williams failed to start a patient’s G-tube feed-
ing at the proper time as well as a complaint by the patient’s
family. Williams recalled that the patient in question was
scheduled for her G-Tube feeding at 4 p.m. on March 14, 2008.
The tube feeding schedule for patients provides that 16-hour
feedings are to start at 4 p.m. daily and run until 8 a.m. the next
day. Respondent submitted into evidence the visitor sign-in
sheet showing that the patient’s husband arrived at the facility
at 5:30 p.m. When he discovered that his wife’s feeding tube
had not been started, the patient’s husband complained to Ade-
wolu. Adewolu was making rounds when the patient’s husband
found him and asked him to come to the patient’s room. Ade-
wolu recalled that it was 6:30 p.m. and the patient was not re-
ceiving the G-tube feeding. Adewolu explained that this par-
ticular patient was diabetic and that there was the risk that the
patient might go into a diabetic coma without timely feeding.
He recalled that he immediately paged Kalea Williams to come
to the floor. When she arrived, she told him that it was very
rude of him to page her as he had. Adewolu questioned how he
could be rude when she had starved a patient for 2-1/2 hours
with no feeding. Kalea Williams’ only explanation for her
failure to start the G-tube feeding was the tour that she was
giving to a potential patient’s family. Adewolu testified that
Williams did not have permission to leave the floor to conduct
such a tour.

While Williams asserts that there is a time window before
and after the scheduled feeding time, she admits that she did
not start the patient’s gastrointestinal feeding during the al-
lowed window period. She asserts that she did not start the
feeding because she was checking other patients and giving a
tour of the facility to a potential patient’s family. She acknowl-
edges that because there was not an admissions director, she
“took it upon” herself to give the tour to the facility visitors. In
contrast to Williams, Adewolu testified that there is no policy
that allows a window in which the feeding can be started. He
explained that if the feeding is scheduled at 4 p.m., it is to be
started at 4 p.m.

(3) Failure to carry out admission process for
readmitted patient

Williams’ discipline notice also documents that she failed to
carry out the admission process on a readmitted patient and that

the patient did not receive the medications that were ordered by
the physician. Administrator Williams confirmed that Kalea
Williams’ discharge was based in part upon her failure to com-
plete the physician’s orders sheet on March 17, 2008, when the
patient was admitted to the nursing care facility.

Williams confirmed that when a new patient is admitted to
the nursing home from the hospital, the nurse contacts the phy-
sician for the patient’s orders. The orders are written on the
physician order sheet and the medication orders are faxed to the
facility’s pharmacy. She acknowledged that if the medication
order is not on the physician’s order sheet (POS), the patient
will not receive the medication. Williams testified that when
the patient in issue arrived at the facility at approximately 10 to
10:30 p.m., she contacted the primary physician to let him
know that the patient was in the facility with new medication
orders from the hospital. Her admission note in the patient’s
file, however, indicates that the patient was admitted at 8:45
p.m. on March 17, 2008. Williams testified that the doctor told
her that he planned to come to the facility the next morning and
instructed her to suspend the orders until he arrived. She ac-
knowledged, however, that the doctor gave her orders to give
the patient the antibiotic therapy because the medication ac-
companied him from the hospital. She does not dispute that she
did not document the patient’s medication orders on the POS
upon the patient’s admission on March 17. She denied that the
doctor told her to continue the hospital orders until he visited
the facility. While she asserts that she later completed a POS
for this patient, she did not indicate when she did so. Williams
acknowledged that the POS submitted into evidence by Re-
spondent is not in her handwriting.

Administrator Williams testified that in her investigation of
the matter, she personally spoke with the physician. She asserts
that the doctor confirmed that he spoke with Kalea Williams
and told her that he would be in the facility on March 18, 2008,
to verify the orders. Administrator Williams explained that
based upon her discussion with the doctor, it was her under-
standing that the doctor meant for the hospital orders to be car-
ried out. Administrator Williams also pointed out that Kalea
Williams’ admission notes on March 17, 2008, confirm that she
received orders from the doctor because of Williams’ reference
to performing a procedure pursuant to the doctor’s order. She
asserts that the note verifies that Kalea Williams carried out
some of the doctor’s order and yet failed to complete the POS
as required on March 17, 2008. Adewolu also testified that he
spoke personally with the doctor and confirmed that the doctor
instructed Williams to continue the medication orders that came
with the patient from the hospital. Adewolu confirmed that the
patient in question was seriously ill and was on a ventilator and
had a G-tube for feeding. Respondent submitted personnel
records to demonstrate that other nurses had been terminated
for similar offenses. The records show that an employee was
terminated in September 2007 for failing to maintain a feeding
pump and thus starved a resident for 2 hours before the error
was detected. The employee had previously been suspended
for negligence. Another employee was terminated in June 2005
for allowing a patient’s tube feeding to run continuously for the
entire shift. A third employee was terminated in August 2005
for also failing to start the tube feeding properly. A fourth em-
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ployee was terminated in June 2005 for failing to order a pa-
tient’s medication upon admission. In August 2000, a respira-
tory therapist was suspended for 2 days for giving a medication
without a physician’s order.

(4) Failure to comply with the 72-hour
documentation policy

The discharge documentation also charges Williams with a
failure to follow the 72-hour charting policy for a newly admit-
ted patient. Williams explained that the policy requires chart-
ing every 8 hours for the first 72 hours after a patient is admit-
ted to the facility. Williams asserts that while she did not chart
in the patient’s file, she made anecdotal notes on the patient.
She asserts that she had not made the regular charting notes
because the admission notes were in error and the chart was
going to be destroyed and redone. To show that other nurses
have failed to properly chart within the 72-hour period, the
General Counsel submitted into evidence a page from the chart
of a patient who was newly admitted on February 2, 2008.
Williams pointed out that although the patient was admitted at
10 p.m., there was no nurse’s documentation for the subsequent
7 a.m. to 3 p.m. shift and the 11 to 7 p.m. shift.

(5) Failure to give insulin to a patient

The discharge notice also reflects that there is no documenta-
tion to show that Williams gave insulin to a patient on March
25,2008, as ordered by the doctor. Williams does not deny that
she failed to give the patient the insulin. She testified that fro-
zen insulin was the only insulin available at the facility phar-
macy. She said that she had not given it to the patient because
she understood that the properties of insulin are changed after
freezing. Williams testified that she documented the problem
with the insulin and asked fellow LPN Shanina Mitchell to
witness her documentation. In contrast, White testified that
Respondent did not store frozen insulin.

c. Conclusions concerning Kalea Williams’ termination

There is no dispute that Kalea Williams was terminated after
Respondent had clear knowledge of the Union’s organizing
efforts. Having credited Kalea Williams concerning her con-
versations with Adewolu, I have also found that Adewolu knew
about the Union’s organizing efforts prior to January 10, 2008.
Respondent made good on Adewolu’s threats to Williams,
Harper, and Thurmond and terminated employees Rounds,
Harper, and Thurmond within days of threats to terminate em-
ployees involved in the Union’s organizing efforts. Thus, at the
time of Kalea Williams’ discharge, there was sufficient evi-
dence of knowledge and animus to create an inference of dis-
criminatory motive in Respondent’s termination of Williams.
By March, Respondent would reasonably have known that
Williams was instrumental in contacting the Union and setting
up contacts for the Union with interested employees. Crediting
her testimony concerning the early threats by Adewolu, there is
no doubt that Respondent likely welcomed the opportunity to
rid itself of Kalea Williams. The remaining issue, however, is

whether Respondent would have retained her even in the ab-
sence of her protected’ and union activity.

As discussed above, the record indicates that Respondent’s
reasons for discharging Rounds, Harper, and Thurmond were
pretextual. In terminating Thurmond, Respondent rejected the
information provided by other employees and quickly termi-
nated him without any attempt to ascertain the facts. Harper’s
discharge was based in large part on incomplete and erroneous
records. In discharging Rounds, Respondent claimed to rely
upon Rounds’ call-off’s that occurred over 6 months before her
discharge and fired her for her actions that were permissible
under Respondent’s own attendance policy. Thus, the pretex-
tual nature of those three discharges is readily apparent and
supported by the record evidence. Unlike the circumstances
with Rounds, Harper, and Thurmond, Respondent asserts rea-
sons for Williams’ discharge that do not appear to be pretex-
tual.

Williams was terminated in part because of her failure to
complete the paperwork that is required by the nurse when a
patient is discharged to the hospital. As Adewolu explained in
his testimony, it is important that there is documentation about
a patient’s condition prior to the patient’s discharge and transfer
to the hospital. The undisputed evidence reflects that Williams
began the discharge paperwork for the patient in question. She
does not dispute, however, that she never completed the dis-
charge summary. She maintains that she did not have to do so
because the patient was moved across the hall for a few hours
before leaving the facility. Williams admits that while Ade-
wolu told her to move the patient across the hall, he did not tell
her that the patient was no longer her responsibility. Williams’
argument that she was no longer responsible for documenting
the patient’s condition because she was not the nurse who actu-
ally released the patient to the ambulance service is somewhat
insincere. Certainly, it is reasonable that it would be the pa-
tient’s condition necessitating the transfer to the hospital that
required documentation. It is logical that Williams would have
been far more knowledgeable about the patient’s condition in
this regard than the nurse who simply released the patient to the
ambulance service. The overall record supports an inference
that Williams simply avoided documenting the discharge in-
formation by relying upon a technicality as to where the patient
was situated while awaiting discharge.

A second basis for her discharge was her failure to start a pa-
tient’s G-tube feeding at the proper time. Williams does not
dispute that she failed to do so. The record reflects that the
patient’s husband came to the facility and found that his wife’s

° Although the General Counsel submits that Williams’ letter to
Adewolu concerning the potentially infectious patient was also pro-
tected concerted activity, the overall evidence does not demonstrate a
nexus between her discharge and the letter. White admitted the patient
to the facility and is the only member of management alleged to have
even mentioned the letter to Williams. Although White may have
harbored some resentment toward Williams for questioning her judg-
ment in admitting the patient, there is insufficient evidence to show that
the letter was a motivating force in Williams’ discharge. Additionally,
as discussed further, Respondent has demonstrated that it would have
terminated Williams even in the absence of her protected concerted
activity or her union activity.
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scheduled feeding had been delayed by as much as 1-1/2 hours.
He sought out the director of nurses to complain about the lack
of attention to his wife. When Adewolu checked into the situa-
tion, he found that Williams was not even on the skilled care
floor, but was giving a tour of the facility to a prospective fam-
ily. Williams did not assert that giving a tour was part of her
responsibility or that any member of management asked her to
leave her patients and duties to conduct such a tour.

Williams asserts that there is a “window” of time in which a
patient may be given their G-tube feeding and that it is not
unusual for a nurse to feed the patient outside the feeding
schedule window. In support of Williams’ testimony, the Gen-
eral Counsel submitted into evidence a portion of another pa-
tient’s medication record that reflected a schedule for daily
gastrointestinal feeding at 4 p.m. The particular page that listed
the scheduled gastrointestinal feedings did not have any nurses’
initials to show that the feeding was administered to the patient
on March 12, 16, and 18. Williams was not the nurse who was
responsible for the patient on March 12, 16, and 18. Counsel
for the General Counsel asserts that there is no evidence that
the nurse or nurses who were responsible were terminated or
otherwise disciplined for not giving this scheduled feeding.
The General Counsel urges that this disparate treatment is evi-
dence of discriminatory motive in terminating Williams.

Certainly, the one-page document from the patient’s MAR
raises a question as to whether the patient was erroneously
denied the scheduled feeding on March 12, 16, and 18. Be-
cause there is no other documentation from this patient’s re-
cord, there is no way to determine whether these feedings may
have been intentionally omitted because of the patient’s medi-
cal condition on those days or based upon a physician’s consul-
tation that is documented elsewhere in the patient’s record.
Even if the patient was erroneously denied the G-tube feeding
for those dates in issue, there is no evidence that anyone in
management was aware of this medication error. These cir-
cumstances are easily distinguished from the existent facts in
this case. There is no dispute that Adewolu was well aware that
the patient did not receive her scheduled G-tube feeding be-
cause he was specifically alerted to the fact by the patient’s
husband. Without question, the failure to administer a patient’s
gastrointestinal feeding appropriately is a serious mistake for
any nurse. The only evidence reflecting management’s knowl-
edge of such an error, however, involved Kalea Williams.
There is no record evidence to show that management had
knowledge or in any way tolerated other nurses in neglecting
the timely administration of the G-tube feedings. In fact, Re-
spondent submitted into evidence records to show that other
nurses have been terminated for improperly administering the
gastrointestinal feeding procedure for patients. Accordingly,
the overall record evidence supports a finding that Kalea Wil-
liams would have been disciplined for the G-tube feeding error,
even if she had not engaged in any union or protected activity.

A third reason for Williams’ termination involved a failure to
carry out admission progress on a readmitted patient. Respon-
dent asserts that Williams was terminated in part because she
did not implement or document a doctor’s medication orders.
Williams acknowledged that when a patient is admitted to Re-
spondent’s facility from a hospital, the patient will arrive with

orders. According to procedure, the nurse contacts the physi-
cian and verifies the orders. The nurse is then responsible for
copying those orders to a physician order sheet and including
the document in the patient’s file. Williams acknowledged that
this document is the facility’s record of what medication the
patient is to receive. She admitted that if the medication is not
included on the physician order sheet, the patient will not re-
ceive the medication. Although she acknowledged that the
patient had a very high acuity level with G-tube feedings, vent,
trach, PICC line, and decubitus ulcers, she confirms that she did
not record the patient’s medications on the POS. She explained
that when she spoke with the doctor on the evening of the pa-
tient’s admission, he told her that he would be in the facility the
next morning and to suspend the medications in the interim.
Both Adewolu and Administrator Williams testified that during
their investigation of this incident that they spoke with the doc-
tor and found that he had not ordered the suspension of the
patients’ medications until he physically came to the facility.
The physician did not testify and therefore provided no direct
corroboration of Adewolu’s and Administrator Williams asser-
tions. Likewise, there was no physician testimony to corrobo-
rate Williams’ testimony. Accordingly, without corroboration
of either Williams or Respondent’s witnesses in this regard,
credibility may only be determined by looking at the reason-
ableness of the testimony given.

There is no dispute that the patient in issue required skilled
care attention and was acutely ill. There is also no dispute that
the admitting nurse is responsible for documenting the medica-
tion orders in order that medications can be ordered and admin-
istered to the patient. Williams justifies her failure to do so on
the basis that the patient would not have needed the medica-
tions over the course of the night and that the medications could
have been changed by the physician when he came to the facil-
ity. Although that might well have been the case, it was also a
possibility that those medications may have been needed prior
to the doctor’s visit. It is feasible that the physician’s visit may
have been delayed for hours or even days. Nurses other than
Williams may have needed a complete POS in the patient’s
record. With the possibility of varying circumstances and the
patient’s skilled care needs, it is inconceivable that a treating
physician would have taken this kind of risk and authorized
Williams to suspend the orders until he came to the facility.
What appears more likely is that this was a task that Williams
chose to omit. In fact, Williams demonstrated this same con-
duct in September 2007 and prior to engaging in any union
activity. The record reflects that Williams received a warning
on September 28, 2007, for failing to carry out the admission
process on a readmitted patient, which caused the patient to do
without medication. Respondent also presented evidence that
in June 2005, a nurse was terminated for failing to order a pa-
tient’s medication upon the patient’s admission. Thus, not only
has Respondent demonstrated that it has disciplined other
nurses for engaging in similar conduct, but Respondent has
previously disciplined Williams for engaging in the same con-
duct in the absence of any union activity.

Respondent has a policy that upon admission or readmission,
a patient’s vital signs should be checked during each shift for
the first 72 hours. As one of the reasons for Williams dis-
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charge, Respondent asserts that Williams failed to comply with
the 72-hour policy by documenting that she checked the pa-
tient’s vital signs on her shift within the 72-hour period. Wil-
liams acknowledges that she did not record the vital signs in the
patient’s chart, because she anticipated that the patient’s record
would have to be corrected later. She asserts that she was wait-
ing for the correction to be made before she recorded the vital
signs so that she would not have to do the charting twice. On
the face of this explanation, Williams’ rationale seems quite
similar to her asserted reason for not completing the POS upon
the patient’s admission. In both instances, Williams chose not
to include documentation in a patient’s file because she might
have to duplicate her efforts at a later time.

Finally, Respondent bases its termination of Williams upon
her failure to administer insulin to a diabetic patient. Williams
asserts that she could not do so because the only insulin in the
facility at the time was frozen and the drug properties of insulin
are altered after freezing. Williams testified that she docu-
mented on the MAR that she had not given the insulin and why
she did not do so. Although Williams asserts that CNA Shan-
ina Mitchell observed this documentation, Mitchell did not
testify. Even though Williams asserts that freezing insulin
changes the effectiveness of the drug, she provided no explana-
tion as to how or why the only insulin in the facility was frozen.
Additionally, White testified without contradiction that Re-
spondent does not store frozen insulin.

In summary, I have considered each reason given by Re-
spondent for its termination of Williams. As discussed above,
Williams does not dispute that she engaged in the conduct re-
lied upon by Respondent. In each instance, she provides a ra-
tionale to explain why she did not follow the required nursing
procedures. Respondent has provided evidence to show that
Williams was previously disciplined for engaging in similar
conduct and that other nurses have been disciplined for engag-
ing in similar conduct. I do not find any of the stated reasons
for her discharge to be pretextual. Using a dual motive analy-
sis, the record supports a finding that Respondent would have
terminated Williams even in the absence of union activity.

In reaching this decision, I am mindful of the fact that Wil-
liams professed to be the most active employee in the union
organizing efforts. I have credited her testimony in finding that
Adewolu was aware of her activities and that she was the re-
cipient of various statements that were violative of Section
8(a)(1) of the Act. My finding that she was a known union
supporter and the target for Adewolu’s unlawful statements
may initially appear to be at odds with a finding that she was
lawfully discharged. A closer analysis, however, suggests that
Respondent’s knowledge of her support for the Union actually
diminishes the basis for finding a discriminatory discharge. As
discussed above, Respondent’s reasons for discharging Rounds,
Thurmond, and Harper all appear to be pretextual. The timing
and lack of sound basis for their discharges indicates that the
discharges were more likely a knee-jerk reaction to the Union’s
organizing and motivated by Respondent’s desire to diminish
the Union’s support base within this 13-person bargaining unit.

On January 8, 2008, the Union filed a charge with the Board
alleging five separate violations of the Act. Included in those
allegations was the allegation that Respondent threatened Wil-

liams with discharge on December 14, 2008. Had there been
any prior doubt by Respondent, the January 8, 2008 charge
demonstrated that Williams was communicating with the Un-
ion. Thus, her ultimate discharge on March 27, 2008, occurred
after the Union had already filed two initial charges and two
amended charges. While the earlier discharges may have been
impetuous and without foundation, Williams’ discharge was
based upon admitted conduct. Because of the Union’s previous
charges, Respondent must have known that Williams’ dis-
charge would also result in a charge by the Union. The very
fact that Respondent terminated her despite the risk of an addi-
tional charge, lends support to a finding that Respondent did so
based upon conduct that would otherwise result in discipline
even in the absence of union activity.

Accordingly, I find that the General Counsel has failed to
sustain the requisite burden of proof with respect to the dis-
charge of Kalea Williams and I recommend dismissal of that
allegation.

H. Credibility Determinations Concerning
Alleged 8(a)(1)

The complaint alleges that during a period between Novem-
ber 2007 and January 4, 2008, Adewolu engaged in 17 separate
violations of Section 8(a)(1) of the Act. The complaint alleges
that he repeatedly interrogated employees about their union
activities, threatened employees with reprisals because of the
union activities, and told employees that it would be futile for
them to select the Union as their collective-bargaining repre-
sentative. He is also alleged to have said things to employees
that created the impression that their union activities were un-
der surveillance and to have promised employees rewards if
they engaged in surveillance of other employees.

Respondent defends these allegations in part through the tes-
timony of Rhonda White. White testified that Adewolu almost
never talks with the LPNs without her presence. She explained
that after a sexual harassment charge was brought against Ade-
wolu, she was assigned to make sure that he did not have any
one-on-one meetings or “hands-on” activities with the nurses.
She asserted that because of her assignment, she was with him
approximately 90 percent of the time. She denied that she ever
heard him make any of the comments that are the subject of the
8(a)(1) allegations.

Adewolu denied that he had any knowledge of the union or-
ganizing prior to January 10, 2008, when he received written
notice from the Board. When asked by the Respondent’s repre-
sentative (Learner) if he had told Kalea Williams that Lerner
would fire anyone pushing for a union, he responded that he did
not talk with Learner and didn’t have Learner’s number. Based
upon questions from Respondent’s representative, Adewolu
went on to give blanket denials for each alleged 8(a)(1) viola-
tion. When he was asked if he ever spoke with Learner about
the Union, he again asserted: “No, I don’t talk with you.”

The record contains the testimony of employees Kalea Wil-
liams, Lavern Harper, and Michael Thurmond who described
the various conversations with Adewolu in which he allegedly
engaged in conduct violative of Section 8(a)(1) of the Act.
Each of these witnesses described Adewolu’s statements with
specificity and detail. Despite his denials of the alleged viola-
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tive statements, Adewolu never confirmed nor denied that he
had conversations with those employees on the dates or in the
circumstances they identified. For instance, Lavern Harper
testified that Adewolu made some of the unlawful statements in
late December when she was in the car with him driving to a
restaurant after they had both worked late. Adewolu neither
confirmed nor denied that the two of them went out to eat that
day or worked late as she recalled. Michael Thurmond testified
that Adewolu made the alleged statements to him during a tele-
phone call concerning overtime and during a personal conver-
sation in which Adewolu talked with him about overtime.
Adewolu did not even address these conversations in his testi-
mony. Overall, I found Kalea Williams, Harper, and Thur-
mond’s testimony to be far more credible with respect to these
alleged conversations. Adewolu’s assertion that he could not
have made these statements to employees about the Union and
about Learner’s response to the Union because he does not talk
with Learner appears disingenuous. There is no dispute that
during this time period; Learner functioned as the administrator
for the facility. To assert that there was no communication
between Learner and Adewolu is not credible. The overall
record would lead me to conclude that Adewolu was very much
aware that the Union was trying to organize the last group of
unrepresented employees at Respondent’s facility. It is reason-
able that Adewolu sought to discourage the LPNs, telling them
that they were not eligible to be in the Union and cautioning
them as to what he believed that Learner would do in response
to their organizing efforts. Within a month of his telling em-
ployees that Learner would not tolerate their union activity,
three of Respondent’s 13 LPNs who had attended union meet-
ings and signed union authorization cards were fired without
warning. Accordingly, I do not credit Adewolu’s denials and I
find merit to each of the alleged 8(a)(1)"® violations that are
described in greater detail in this decision. Specifically, I find
that during conversations with Williams, Thurmond, and
Harper, Adewolu threatened employees with discharge and
other unspecified reprisals if they engaged in union activity"'
and created an impression that employees’ union activities were
under surveillance.”> He interrogated"® employees about their
union activity and informed employees that it would be futile
for them to select the Union as their bargaining representa-
tive."* In one instance he promised employees a reward if they
engaged in surveillance of employees engaged in union activ-
ity.
1. Whether a Gissel Bargaining Order is Warranted

There is no dispute that as of November 18, 2007, 11 of the
13 LPNs had signed union authorization cards authorizing the
Union as their sole representative for purposes of collective
bargaining with Respondent. The complaint alleges that at all

1" Complaint par. V(d)(i) alleges that about December 14, 2007,
Adewolu threatened employees with a lawsuit for engaging in union
and/or protected concerted activities. There was no evidence in support
of this allegation.

" Regency Manor Nursing Home, 275 NLRB 1261 (1985).

12 Tres Estrellas de Oro, 329 NLRB 50 (1999).

% P.B. & S. Chemical Co., 300 NLRB 764, 769 (1990).

4 Shane Felter Industries, 314 NLRB 339 (1994),

times since November 18, 2007, based upon Section 9(a) of the
Act; the Union has been the exclusive bargaining representative
of the unit employees. The complaint also alleges that the con-
duct alleged in the complaint is so serious and substantial in
character that the possibility of erasing the effects of the unfair
labor practices and of conducting a fair election by the use of
traditional remedies is slight. The complaint further alleges
that the employees’ sentiments regarding representation, having
been expressed through authorization cards would, on balance,
be protected better by issuance of a bargaining order than by
traditional remedies alone.

Under NLRB v. Gissel Packing Co., 395 U.S. 575 (1969), the
Board will issue a remedial bargaining order, absent an elec-
tion, in two categories of cases. The first category is “excep-
tional” cases that involve unfair labor practices so “outrageous”
and “pervasive” that traditional remedies cannot erase their
coercive effects, and thus rendering it impossible to conduct a
fair election. Id. at 613—614. The second category is “less
extraordinary cases marked by less pervasive practices which
nonetheless still have a tendency to undermine the majority
strength and impede election processes.” Id. at 614.

Without doubt, a Gissel bargaining order is an extraordinary
remedy. The preferred course is to remedy the unfair labor
practices with an election, once the atmosphere has been
cleansed by traditional remedies. Hialeah Hospital, 343 NLRB
391 (2004); Jewish Home for the Elderly of Fairfield County,
343 NLRB 1069 (2004). In determining whether a bargaining
order is appropriate, “the Board examines the seriousness of the
violations and the pervasive nature of the conduct, considering
such factors as the number of employees directly affected by
the violations, the size of the unit, the extent of dissemination
among employees, and the identity and position of the indi-
viduals committing the unfair labor practices.” Abramson, 345
NLRB 171, 176 (2006).

The Respondent’s pattern of unfair labor practices as dis-
cussed above, by their nature and extent, had a strong tendency
to undermine the Union’s majority support, especially in a unit
as small as the 13 employees here. Beginning immediately
after employees attended the first union meeting, Respondent’s
director of nursing initiated an intensive effort to discourage
employees from further support or interest in the Union. He
interrogated employees about their union support and he im-
plied that their activities were under surveillance. He promised
rewards if they would spy on their fellow employees’ union
activities. He continued to tell employees that it would be fu-
tile for them to organize, reminding them that the owner of the
facility would not tolerate their attempt to organize. He not
only threatened to discharge employees but also to blackball
them in finding jobs elsewhere. Finally, as a further attempt to
dissuade employees, Respondent then fired three of the union
supporters within a 5-day period without any warning. In doing
so, Respondent rid itself of almost 25 percent of the unit. Such
egregious conduct was not lost on this small unit of employees
and it is conduct that is likely to linger in the memories of all
the employees who were spared discharge. In its recent deci-
sion in Concrete Form Walls, Inc., 346 NLRB 831 (2006), the
Board found that a bargaining order was warranted after the
employer’s unlawful discharges affected 16 percent of the
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overall unit. In Michael’s Painting, Inc., 337 NLRB 860, 861
(2002), a bargaining order was based in part on the employer’s
discharge of 5 employees in a 34-person unit.

The facts of this case reflect that all of the 8(a)(1) statements
were made only by the director of nursing and were made dur-
ing the period of time between November and the first few days
of January 2008. The discriminatory discharges occurred be-
tween January 2 and 7, 2008. Thus, it is apparent that at the
very least, Respondent engaged in conduct that has a tendency
to undermine majority strength and impede an election process.
The Board has found that “threats of job loss and the actual
discharge of union adherents are ‘hallmark’ violations, which
are highly coercive because of their potentially long-lasting
impact.” National Steel Supply, Inc., 344 NLRB 973, 976-977
(2005). For the reasons cited above, I find that Respondent’s
conduct is such that it warrants a bargaining order under cate-
gory II of the Gissel standard. Therefore, to protect the senti-
ment of a majority of employees in favor of the Union as of
November 18, 2007, as demonstrated by their authorization
cards, a bargaining order is appropriate in this case. NLRB v.
Gissel Packing Co., 395 U.S. 575 (1969); Flexsteel Industries,
316 NLRB 745 (1995).

J. Motions to Correct Transcript

Respondent’s unopposed motion to correct the transcript,
dated August 3, 2008, is granted and received into evidence as
Respondent’s Exhibit 34. The General Counsel’s unopposed
motion to correct the transcript, dated August 8, 2008, is
granted and received into evidence as General Counsel’s Ex-
hibit 54.

CONCLUSIONS OF LAW

1. Regal Health and Rehab Center, Inc., Respondent, is an
employer engaged in commerce within the meaning of Section
2(2), (6), and (7) of the Act.

2. Service Employees International Union Healthcare, Local
4 is a labor organization within the meaning of Section 2(5) of
the Act.

3. By threatening its employees with discharge and other un-
specified reprisals for engaging in union activity, the Respon-
dent violated Section 8(a)(1) of the Act.

4. By promising its employees that they would receive a re-
ward if the employees engaged in surveillance of employees
engaged in concerted activities, Respondent violated Section
8(a)(1) of the Act.

5. By telling employees that it would be futile for them to se-
lect the Union as their bargaining representative, Respondent
violated Section 8(a)(1) of the Act.

6. By creating an impression among its employees that their
union activities were under surveillance, Respondent violated
Section 8(a)(1) of the Act.

7. By interrogating employees about their union member-
ship, activities, and sympathies, Respondent violated Section
8(a)(1) of the Act.

8. By threatening to blackball employees because they en-
gaged in union activities, Respondent violated Section 8(a)(1)
of the Act.

9. By discharging Lavern Harper, Diane Rounds, and Mi-
chael Thurmond, Respondent violated Section 8(a)(1) and (3)
of the Act.

10. By altering the working conditions of its employees by
requiring that licensed practical nurses issue disciplinary write-
ups to certified nursing assistants and to make room assign-
ments for certified nursing assistants, Respondent violated Sec-
tion 8(a)(1) and (3) of the Act.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I find that it must be ordered to cease and
desist and to take certain affirmative action designed to effectu-
ate the policies of the Act.

The Respondent having discriminatorily discharged Lavern
Harper, Diane Rounds, and Michael Thurmond, it must offer
them reinstatement and make them whole for any loss of earn-
ings and other benefits, computed on a quarterly basis from
date of discharge to date of proper offer of reinstatement, less
any net interim earnings, as prescribed in F. W. Woolworth Co.,
90 NLRB 289 (1950), plus interest, as computed in New Hori-
zons for the Retarded, 283 NLRB 1173 (1987). The General
Counsel seeks compound interest computed on a quarterly basis
for the discriminatees. Although the Board at one time refer-
enced" its consideration of modifying its interest calculation
procedures, there is no existing Board authority to deviate from
the past practice of ordering the award of simple interest.
Rogers Corp., 344 NLRB 504 (2005). Accordingly, I do not
recommend the award of compounded interest as requested by
the General Counsel.

Because I have determined that traditional remedies cannot
erase the coercive effects of Respondent’s unfair labor prac-
tices, I recommend that a bargaining order be granted.

On these findings of fact and conclusions of law, and on the
entire record, I issue the following recommended'®

ORDER

The Respondent, Regal Health and Rehab Center, Inc., Oak
Lawn, Illinois, its officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Threatening employees with discharge and other unspeci-
fied reprisals for engaging in union activity.

(b) Promising employees that they would receive a reward if
the employees engaged in surveillance of employees engaged
in concerted activities.

(c) Telling its employees that it would be futile for them to
select the Union as their bargaining representative.

(d) Creating an impression among its employees that their
union activities are under surveillance.

(e) Interrogating employees about their union membership,
activities, and sympathies.

' Alaska Pulp Corp., 300 NLRB 232 fn. 4 (1990).

" If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes.
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() Threatening to blackball employees because they engaged
in union activities.

(g) Discharging employees because they engage in union ac-
tivities.

(h) Altering the working conditions of its employees in order
to prevent employees from selecting the Union as their collec-
tive-bargaining representative.

(i) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Within 14 days from the date of this Order, remove from
its files any reference to the unlawful discharges of Lavern
Harper, Diane Rounds, and Michael Thurmond, and within 3
days thereafter notify the employees in writing that this has
been done and that the discharges will not be used against them
in any way.

(b) Within 14 days from the date of this Order, offer Lavern
Harper, Diane Rounds, and Michael Thurmond full reinstate-
ment to their former jobs or if those jobs no longer exists, to
substantially equivalent positions, without prejudice to their
seniority or any other rights and privileges previously enjoyed.
Make whole Lavern Harper, Diane Rounds, and Michael
Thurmond for any loss of earnings suffered as a result of the
discriminatory discharges in the manner set forth in the remedy
section of this decision.

(c) Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause
shown, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment re-
cords, timecards, personnel records and reports, and all other
records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay
due under the terms of this Order.

(d) Recognize, and on request, bargain with the Service Em-
ployees International Union Healthcare, Local 4 as the exclu-
sive representative of the employees in an appropriate unit of
Licensed Practical Nurses'’ concerning terms and conditions of
employment and, if an understanding is reached, embody the
understanding in a signed agreement:

(e) Within 14 days after service by the Region, post at its
Oak Lawn, Illinois facility copies of the attached notice marked
“Appendix.”"® Copies of the notice, on forms provided by the
Regional Director for Region 13, after being signed by the Re-
spondent’s authorized representative, shall be posted by the
Respondent immediately upon receipt and maintained for 60
consecutive days in conspicuous places including all places
where notices to employees are customarily posted. Reason-
able steps shall be taken by the Respondent to ensure that the

'7 The Union’s petition filed on January 8, 2008, seeks to represent
all full-time and part-time licensed practical nurses (LPNs), excluding
all other casual, full-time and part-time employees.

'8 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

notices are not altered, defaced, or covered by any other mate-
rial. In the event that, during the pendency of these proceed-
ings, the Respondent has gone out of business or closed the
facility involved in these proceedings, the Respondent shall
duplicate and mail, at its own expense, a copy of the notice to
all current employees and former employees employed by the
Respondent at any time since on or about November 1, 2007.

(f) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

Dated, Washington, D.C. October 6, 2008.

APPENDIX

NoTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT discharge or otherwise discriminate against
any of you for supporting Service Employees International
Union Healthcare, Local 4 or any other union.

WE WILL NOT threaten you with discharge or other unspeci-
fied reprisals because you engaged in union activity.

WE WILL NOT promise you rewards if you engage in surveil-
lance of other employees’ union activity.

WE WILL NOT tell you that it is futile for you to select the
Service Employees International Union Healthcare, Local 4, or
any other union.

WE WILL NOT create an impression that your union activities
are under surveillance.

WE WILL NOT coercively question you about your union sup-
port or activities.

WE WILL NOT threaten to blackball you because you engaged
in union activities.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed
you by Section 7 of the Act.

WE WILL, on request, bargain with the Union and put in writ-
ing and sign any agreement reached on terms and conditions of
employment for our employees in an appropriate unit of li-
censed practical nurses.

WE WILL, within 14 days of the Board’s Order, offer Lavern
Harper, Diane Rounds, and Michael Thurmond immediate and
full reinstatement to their former jobs or, if those jobs no longer
exists, to substantially equivalent jobs, without prejudice to
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their seniority or any other rights or privileges previously en-
joyed.

WE WILL, within 14 days of the Board’s Order, make Lavern
Harper, Diane Rounds, and Michael Thurmond whole for any
lost wages because of their discriminatory discharges.

WE WILL, within 14 days from the date of the Board’s Order,
remove from our files any reference to the unlawful discharges

of Lavern Harper, Diane Rounds, and Michael Thurmond, and
WE WILL, within 3 days thereafter, notify them in writing that
this has been done and that the discharges will not be used
against them in any way.

REGAL HEALTH AND REHAB CENTER, INC.
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