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INTRODUCTORY STATEMENT 
 

Pursuant to Rules 35 and 40 of the Federal Rules of Appellate Procedure and 

this Court, the National Labor Relations Board (Board) respectfully petitions for 

rehearing, and suggests rehearing en banc, of a panel decision by this Court (Chief 

Judge Sentelle, Circuit Judge Tatel, and Senior Circuit Judge Williams).  The panel 

held that, unless the Board has three sitting members, it cannot issue decisions, 

despite having delegated all powers to a three-member Board group, two members 

of which are a statutory quorum.  Laurel Baye Healthcare of Lake Lanier, Inc. v. 

NLRB, ___ F.3d ___, 2009 WL 1162574 (D.C. Cir. May 1, 2009).   

1. The exceptionally important question presented here is whether the 

Board decisions issued since December 28, 2007—more than 25 of which are now 

pending before this Court—are invalid because issued by a two-member Board 

quorum.  The panel’s refusal to give effect to the plain language of Section 3(b) of 

the National Labor Relations Act (29 U.S.C. 153(b)), which authorizes decisions 

by a two-member quorum under specified conditions satisfied in this case, 

conflicts with the decisions of two other circuits.  New Process Steel v. NLRB, ___ 

F.3d ___, 2009 WL 1162556 (7th Cir. 2009); Northeastern Land Servs., Ltd. v. 

NLRB, 560 F.3d. 36 (1st Cir. 2009), reh’g denied (May 20, 2009). 

2. Rehearing is also warranted to secure and maintain uniformity of this 

Court’s decisions which heretofore have construed the quorum requirements of 
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federal administrative agencies in a manner consistent with the prevailing 

common-law quorum rule that vacancies on a public board do not impair a 

majority of the remaining members from acting as a quorum for the body.  Falcon 

Trading Group, Ltd. v. SEC, 102 F.3d 579, 582 n.2 (D.C. Cir. 1996); Nicholson v. 

ICC, 711 F.2d 364 (D.C. Cir. 1983).  The panel’s failure to discern the common-

law principles underlying those cases, and to apply them in this case, has deprived 

the Board and the public of the benefit of the two-member quorum provision that 

Congress wrote into the National Labor Relations Act (NLRA) to enable the Board 

more effectively to resolve industrial disputes.   

STATEMENT OF THE CASE 

1.   In 1935, Congress established the Board to resolve representational 

disputes and remedy unfair labor practices burdening interstate commerce.  

Congress originally provided for a Board of three members, two of whom “shall, at 

all times, constitute a quorum.”  49 Stat. 449, 451.  That two-member quorum 

provision enabled the Board to issue decisions with only two sitting members.  

In 1947, in the course of enlarging the Board’s unfair labor practice 

jurisdiction, Congress increased the Board to five members (61 Stat. 136, 139), and 

amended Section 3(b) of the NLRA to provide, in pertinent part, as follows: 

The Board is authorized to delegate to any group of three or more members 
any or all of the powers which it may itself exercise . . . .  A vacancy in the 
Board shall not impair the right of the remaining members to exercise all of 
the powers of the Board, and three members of the Board shall, at all times, 



 3

constitute a quorum of the Board, except that two members shall constitute a 
quorum of any group designated pursuant to the first sentence hereof. . . . 
[29 U.S.C. § 153(b).] 

 
As enacted, Section 3(b) represented a compromise between the House 

proposal that would have retained the original three-member Board and a two-

member quorum provision (H.R. 3020, 80th Cong. § 3 (1947)), and the Senate 

proposal which sought to double the Board’s capacity by enlarging the Board to 

seven members and authorizing the Board to operate in groups of three in which 

two Board members would constitute a quorum.  S. Rep. 80-105, at 8, 19 (1947). 

Since 1947, most Board decisions have been decided by groups of three 

Board members pursuant to Section 3(b).  Until recently, there have been few 

occasions for courts to consider the meaning of the two-member quorum option in 

Section 3(b).  A handful of cases where a two-member quorum issued a decision 

when a third member was recused were not challenged on the ground that 

participation of a third Board member was necessary.  See, e.g., G. Heileman 

Brewing Co., 290 NLRB 991, 991 & n.1 (1988), enforced 879 F.2d 1526 (7th Cir. 

1989).  In the one case where the issue was raised—where it was alleged that two 

members issued a decision after the third member resigned—the Ninth Circuit held 

that it was not legally determinative whether the resigning member had 

participated in the decision, stating that “the decision would nonetheless be valid 
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because a ‘quorum’ of two panel members supported the decision.”  Photo-Sonics, 

Inc. v. NLRB, 678 F.2d 121 (9th Cir. 1982). 

In more recent years, the Board, like other agencies, has faced the challenge 

of operating with multiple vacancies and preparing for the possibility of having 

only two sitting members.  In response, the Board solicited a legal opinion from 

the United States Department of Justice’s Office of Legal Counsel (OLC) 

concerning whether, if a quorum of the Board were to delegate its powers to a 

group of three pursuant to Section 3(b)’s delegation provision, the only two 

remaining Board members, as a two-member quorum, could continue to issue 

Board decisions after the third member of the group departed.  Consistent with the 

statutory analysis set forth in Photo-Sonics, the OLC determined that the Board 

had such authority, because the two-member quorum provision constituted an 

express exception to the three-member-quorum provision.  See Quorum 

Requirements, Department of Justice, OLC, 2003 WL 24166831 (Mar. 4, 2003).  

2.   Pursuant to Section 3(b) and the OLC memo, the four members of the 

Board who held office on December 28, 2007 (Members Liebman, Schaumber, 

Kirsanow, and Walsh) delegated all of the Board’s powers to a group of three 

members: Members Liebman, Schaumber and Kirsanow.  When, 3 days later, 

Member Kirsanow’s recess appointment expired,1 Members Liebman and 

                                           
1  Member Walsh’s recess appointment also expired on December 31, 2007. 
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Schaumber, as a two-member quorum, continued to exercise the powers they were 

delegated to hold jointly with Member Kirsanow.  Since then, this two-member 

quorum has issued over 300 Board decisions. 

3.  The panel held that Section 3(b)’s provision that “three members of 

the Board shall, at all times, constitute a quorum of the Board” (29 U.S.C. § 

153(b), emphasis added) prohibits the Board from acting in any capacity when it 

has fewer than three sitting members, despite Section 3(b)’s express exception that 

provides for a quorum of two members when the Board has delegated its authority 

to a three-member group.  The panel concluded that the two-member quorum 

provision that applies to a three-member “group” is not an exception to the three-

member quorum requirement for the “Board.”  See 2009 WL 1162574, at *4.  

Rather, the panel stated that Congress’ use of the two different object nouns—

“group” and “Board”—indicates that each quorum provision is independent from 

the other, and thus the two-member quorum provision does not eliminate the 

requirement of a three-member quorum “at all times.”  Id.  

ARGUMENT 

1. The panel’s decision is in conflict with decisions of the Seventh 

Circuit and the First Circuit, which hold that the plain meaning of Section 3(b) 

authorizes a two-member quorum of a three-member group to issue Board 

decisions, even when, as here, the Board has only two sitting members.  See New 
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Process Steel, 2009 WL 1162556, at *4 (“As the NLRB delegated its full powers 

to a group of three Board members, the two remaining Board members can 

proceed as a quorum despite the subsequent vacancy.  This indeed is the plain 

meaning of the text.”); Northeastern Land Servs., 560 F.3d at 41 (“the Board’s 

delegation of its institutional power to a panel that ultimately consisted of a two-

member quorum because of a vacancy was lawful under the plain text of [S]ection 

3(b)”).  Accord Photo-Sonics, Inc. v. NLRB, 678 F.2d 121 (9th Cir. 1982). 

The panel’s contrary interpretation fails to give Section 3(b)’s critical terms 

“except” and “quorum” their ordinary and usual meaning, thereby violating the 

cardinal canon of statutory construction “that courts must presume a legislature 

says in a statute what it means and means in a statute what it says there.”  

Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992).  See also 

Flores-Figueroa v. United States, 129 S.Ct. 1886, 1890 (May 4, 2009) (applying 

“ordinary English” to determine meaning).   

The ordinary meaning of the word “except” is “with the exclusion or 

exception of.”  Webster’s New World College Dictionary (4th ed. 2008).  Thus, in 

ordinary English usage, the statement in Section 3(b)—that “three members of the 

Board shall, at all times, constitute a quorum of the Board, except that two 

members shall constitute a quorum of any group designated pursuant to the first 

sentence hereof” (emphasis added)—denotes that the two-member quorum rule 
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that applies when the Board has delegated its powers to a three-member group is 

an exception to the requirement of a three-member quorum “at all times.”  In 

holding that the words “at all times” require the existence of a three-member 

quorum even when the Board has delegated its institutional powers to a three-

member group, the panel has refused to give full effect to the express exception 

providing that, in those very circumstances, two Board members “shall constitute a 

quorum.”   

The all-pervading assumption underlying the panel’s refusal to acknowledge 

Section 3(b)’s plain meaning is that it would be anomalous for Congress to use the 

statutory rubric “at all times . . . except” if Congress intended that there be some 

times when the general requirement of a three-member quorum would not apply.  

The panel’s assumption is groundless.  In other statutes, as in Section 3(b), 

Congress has also used that same statutory rubric to state a true exception to a 

general rule.  See, e.g., 20 U.S.C. § 1099c-1(b)(8) (Secretary of Education shall 

“maintain and preserve at all times the confidentiality of any program review 

report . . . except that the Secretary shall promptly disclose any and all program 

review reports to the institution of higher education under review”) (emphasis 

added).  In refusing to give effect to Section 3(b)’s two-member quorum exception, 

the panel not only has refused to give plain statutory language its normal effect but 

also has failed to consider Congress’ practice in crafting statutory exceptions. 
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The panel also fails to give the word “quorum” its ordinary meaning.  

“Quorum” means “the minimum number of members who must be present at the 

meetings of a deliberative assembly for business to be legally transacted.”  

Railroad Yardmasters of Am. v. Harris, 721 F.2d 1332, 1341 (D.C. Cir. 1983) 

(quoting H. Robert, Robert's Rules of Order 16 (rev. ed. 1981)).  Under the panel’s 

construction of Section 3(b), however, the actual presence of a two-member 

quorum of the Board, possessed of all the Board’s powers by a valid delegation, is 

never a sufficient number to transact business unless there is also a third sitting 

Board member.   

The panel correctly states that Congress intended that “each quorum 

provision is independent from the other” (2009 WL 1162574, at *4), but the panel 

flouts that clear intent by denying Section 3(b)’s two-member quorum provision 

any truly independent role.  Rather, under the panel’s construction, whether a two-

member Board quorum is ever a legally sufficient number to decide is made 

wholly dependent on the availability of a three-member quorum.  In so holding, the 

panel has violated a cardinal principle of statutory construction—one it purports to 

accept (2009 WL 1162574, at *3)—that “‘a statute ought, upon the whole, to be so 

construed that, if it can be prevented, no clause, sentence, or word shall be 

superfluous, void, or insignificant.’”  TRW, Inc. v. Andrews, 534 U.S. 19, 31 

(2001) (quoting Duncan v. Walker, 533 U.S. 167, 174 (2001)).   
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In addition to failing to give the words “except” and “quorum” their ordinary 

meaning, the panel also fails to read those words in the context of Section 3(b)’s 

textually interrelated delegation provision, which authorizes three or more Board 

members to delegate “any or all” of the Board’s powers to a group of three 

members, two members of which “shall constitute a quorum.”  The panel 

mistakenly holds that this language expresses a distinction between the “Board” 

itself, which at all times must have a quorum of three to operate, and a “group;” it 

further states that “[t]he establishment of a two-member quorum of a subordinate 

group does not logically require any change in the provision mandating a three-

member quorum for the Board as a whole.”  2009 WL 1162574, at *4. 

The panel’s conclusion ignores the plain language of Section 3(b)’s 

delegation provision, which provides for the Board’s delegation to a group of “any 

or all of the powers which [the Board] may itself exercise.”  Where, as here, the 

Board has exercised its statutory authority to delegate all its powers to a three-

member group, that group, possessing all the Board’s powers, acts as the Board 

when exercising those delegated powers.  And two members of that group 

constitute a quorum for legally transacting business.  Northeastern Land Servs., 

560 F.3d at 41 (“the Board’s delegation of its institutional power to a panel that 

ultimately consisted of a two-member quorum because of a vacancy was lawful 

under the plain text of section 3(b)” (emphasis supplied)). 
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In sum, to interpret Section 3(b) to authorize a two-member Board quorum 

of a properly-constituted, three-member group to issue Board decisions gives the 

words of Section 3(b) their ordinary meaning and intended significance.  That 

interpretation of Section 3(b) does not, as the panel asserts, “def[y] logic” or permit 

the Board to “circumvent” the three-member quorum requirement.  2009 WL 

1162574, at *4.  Rather, that interpretation implements the statutory mechanism 

Congress created for the Board, in the exercise of its discretion, to deliberately and 

consciously delegate “all of its powers” to a group of three members, two of whom 

constitute a quorum. 

2. The panel’s decision erroneously departs from principles that the 

Supreme Court and this Court have previously recognized should govern the 

construction of the quorum and vacancy provisions applicable to federal 

administrative agencies.  As the Supreme Court explained in FTC v. Flotill 

Products, Inc., 389 U.S. 179 (1967), Congress enacted statutes creating 

administrative agencies against the backdrop of the common-law quorum rules 

applicable to public bodies, and these common-law rules were written into the 

enabling statutes of several agencies, including the Board.  Id. at 183-86 (also 

identifying the Interstate Commerce Commission (ICC)).   

At common law, the power held by a public board was held “not 

individually but collectively” (Commonwealth ex rel. Hall v. Canal Comm’rs, 
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9 Watts 466, 471, 1840 WL 3788, at *5 (Pa. 1840)), and “considered joint and 

several” among its members.  Wheeling Gas Co. v. City of Wheeling, 8 W.Va. 320, 

1875 WL 3418, at *16 (W.Va. 1875).  Under the majority view, vacancies on a 

public board do not impair a majority of the remaining members from acting as a 

quorum for the body (see Ross v. Miller, 178 A. 771, 772 (N.J. Sup. Ct. 1935) 

(collecting cases)), even where that majority represented only a minority of the full 

board.  See, e.g., People v. Wright, 30 Colo. 439, 442-43, 71 P. 365 (1902).  

This Court recognized the relevance of these common-law quorum 

principles in Falcon Trading Group, Ltd. v. SEC, 102 F.3d 579 (1996), when it 

observed that the common-law rule likely permits “a quorum made up of a 

majority of those members of a body in office at the time.”  Id. at 582 n.2 

(emphasis in original).   With that common-law principle as a backdrop, the Court 

held that, in the absence of any countermanding provision in its authorizing statute, 

the Securities and Exchange Commission (SEC) lawfully promulgated a two-

member quorum rule that would enable the commission to issue decisions and 

orders when only two of its five authorized seats were filled.2  

                                           
2 As support, the Court cited Swedback v. Olsen, 107 Minn. 420, 120 N.W. 753 
(1909), which explained that: “where powers, to be exercised as a continuous 
public trust or duty, are confided to designated persons, the discharge of the public 
duty or trust is not to be interrupted or fail, through the death, absence, or inability 
of any of the persons to whom the exercise of it is intrusted, provided there is a 
sufficient number to confer together.”  Id. at 754.  
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The panel deemed Falcon Trading inapplicable to the present case on the 

ground that, unlike the NLRA, the SEC’s authorizing statute had no quorum 

provision, and therefore the SEC could exercise its statutory authority to create its 

own quorum rule.  The panel overlooked that the same common-law principles that 

supported this Court’s upholding the SEC’s two-member quorum rule also inform 

the proper construction of the two-member quorum provision in Section 3(b) of the 

NLRA.  As stated in NLRB v. Amax Coal Co., 453 U.S. 322 (1981), “[w]here 

Congress uses terms that have accumulated settled meaning under . . . common 

law, a court must infer, unless the statute otherwise dictates, that Congress means 

to incorporate the established meaning of these terms.”  Id. at 329.  

Thus, the common-law principles this Court applied in Falcon Trading 

apply as well in interpreting the quorum provisions Congress enacted in the 

NLRA.  Consistent with those principles, Section 3(b) authorizes the Board, when 

it has a quorum of at least three members, to delegate all its powers to a three-

member group, two members of which “shall constitute a quorum.”  The statutory 

mechanism Congress provided for the NLRB differs from the mechanism afforded 

the SEC, but the result—that two members of a properly-delegated three-member 

group constitute a quorum that can issue agency decisions—is equally valid.3 

                                           
3See New Process Steel v. NLRB, ___ F.3d ___, 2009 WL 1162556, at *6 (7th Cir. 
2009) (reading Falcon Trading to support the Board’s authority to issue decisions 
pursuant to Section 3(b) two-member quorum provision). 
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The panel further erred in failing to perceive that the common-law quorum 

rule imbedded in Section 3(b)’s express exception for Board groups is similar to 

the quorum rule upheld in Nicholson v. ICC, 711 F.2d 364 (D.C. Cir 1983).  There, 

this Court recognized that the ICC’s enabling statute not only permitted that 11-

member agency to “carry out its duties in [d]ivisions consisting of three 

[c]ommissioners,” but also provided that “a majority of a [d]ivision is a quorum for 

the transaction of business.”  Id. at 367 n.7.  Based on that provision, the Court 

held that an ICC decision participated in and issued by only two of the three 

division members was valid.  Id.  The panel here failed to recognize that Section 

3(b) is directly analogous to the ICC statute and similarly allows the Board to 

delegate its powers to groups, two members of which constitute a quorum.  

The panel compounded its failure to interpret Section 3(b) in light of 

applicable common-law quorum principles by construing the statute instead in 

light of private-law principles “of agency and corporation law.”  2009 WL 

1162574, at *4.  Specifically, the panel erroneously concluded that the three-

member group to which a Board quorum delegated all of the Board’s powers was 

an “agent” of the Board.  See id. (citing Restatement (Third) of Agency § 3.07(4) 

(2006) for the proposition that “an agent's delegated authority terminates when the 

powers belonging to the entity that bestowed the authority are suspended”).  That 

is plain error.  “Agency” is defined as “the fiduciary relationship that arises when 
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one person (“the principal”) manifests assent to another person (an “agent”) that 

the agent shall act on the principal’s behalf and subject to the principal’s control, 

and the agent manifests consent or otherwise consents so to act.”  Id., § 1.01.  The 

delegation of institutional powers to the three-member group authorized by Section 

3(b) does not create any kind of “fiduciary” relationship and does not involve the 

three-member group acting on “behalf” of the Board or under its “control.”  

Instead, the Board members in the group have been jointly delegated all of the 

Board’s institutional powers, and thus are fully empowered to exercise them, not as 

Board agents, but as the Board itself.   

The panel’s misapprehension concerning the governing common-law 

principles also led it unwarrantedly to disregard the teaching of Railroad 

Yardmasters of America v. Harris, 721 F.2d 1332 (D.C. Cir. 1983).  There, the 

Court properly rejected reliance on the principles of agency and private corporation 

law erroneously invoked by the panel here.  The Court discerned that the 

delegation and vacancies provisions of the federal statute at issue demonstrated 

that Congress intended that certain operations of a public agency should continue 

to function in circumstances where a private body might be disabled.  Id. at 1343 

n.30.  Similarly, in this case, the plain meaning of Section 3(b)’s delegation, 

vacancy, and quorum provisions manifests Congress’ intent that three or more 

members of the Board should have the option to delegate the Board’s powers to a 
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three-member group, knowing that an imminent vacancy “shall not impair the right 

of the remaining members to exercise all the powers of the Board” and that “two 

members shall constitute a quorum of any group” so designated.  As the Office of 

Legal Counsel properly concluded, construing Section 3(b)’s plain language to 

permit the two-member quorum to continue to exercise the Board’s powers that 

were properly delegated to the three-member group “would not confer power on a 

number of members smaller than the number for which Congress expressly 

provided in setting the quorum.”  2003 WL 24166831, at *3. 

 CONCLUSION 

 For the foregoing reasons, the Board respectfully requests that the Court 

rehear this case and suggests rehearing en banc.  After rehearing, the Court should 

enter a judgment enforcing the Board’s order in full. 
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      RUTH E. BURDICK  
       Attorney 
RONALD MEISBURG   National Labor Relations Board 

General Counsel   1099 14th Street, NW 
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Deputy General Counsel  (202) 273-7958 
JOHN H. FERGUSON 

Associate General Counsel 
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      National Labor Relations Board 
      1099 14th Street, NW 
      Washington, DC 20570 
      (202) 273-2960 
 
Dated at Washington, DC 
this 27th day of May 2009 



UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
LAUREL BAYE HEALTHCARE OF   *  
LAKE LANIER, INC.     * 
        * 
   Petitioner/Cross-Respondent *  Nos. 08-1162 & 08-1214 
        *    
        * 
   v.     * 
        *  Board Case Nos. 
NATIONAL LABOR RELATIONS BOARD *  10-CA-35958,  
 *  10-CA-35983    
   Respondent/Cross-Petitioner * 
        * 
   and     * 
        * 
UNITED FOOD AND COMMERCIAL  * 
WORKERS UNION, LOCAL NO. 1996  * 
        * 
   Intervenor    * 
      

CERTIFICATE OF SERVICE 
 

 The undersigned hereby certifies that the Board has this date sent to the 

Clerk of the Court by hand delivery the required number of copies of the Board’s 

petition in the above-captioned case, and has served two copies of the petition by 

overnight mail upon the following counsel at the addresses listed below: 

Charles P. Roberts, III, Esq.   Clifford H. Nelson, Esq. 
Constangy, Brooks & Smith, LLC  Constangy, Brooks & Smith, LLC 
Suite 300, 100 N. Cherry Street   Suite 2400, 230 Peachtree Street NW 
Winston-Salem, NC 27101   Atlanta, GA 30303 
 
 
 
 



  

James D. Fagan Jr., Esq. 
Stanford Fagan, LLC 
Suite 238, 1401 Peachtree Street NE 
Atlanta, GA 30309 
 
 
      _____________________________ 
      Linda Dreeben 
      Deputy Associate General Counsel 
      National Labor Relations Board 
      1099 14th Street, NW 
      Washington, DC 20570 
      (202) 273-2960 
 
Dated at Washington, DC 
this 27th day of May 2009 
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